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Gpbind Das v. Bup Kishora 65 
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*Ladba Singh v. Hukam Devi 145 

•Lahore Bank, Ltd. v. Ghulam Jilani 448 
Lakbpat Rai v. Mayya Mai 645 

Lazarus Megh Nath v. Emperor 351 
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Mahbub Ali Khan v. Emperor 330 

Mabindar Singh v. Allah Ditta 539 
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*Nabi Bakhsh v. Salam Ullah 83 
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Ram Kishan v. Kbiali 685 

*Ram Mebr v. Pali Ram 455 

Ram Narain v. Har Narinjan Kaur 116 

Ram Ratan v. Firm Hursukh Roy 
Ohhog Mai 26 

Ram Satan Das v. Harphal 677 
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S 

Saadnllah v. Crown 482 

*Sadiq Hussain v. Anup Singh 151 

00 Sain Das v. Ram Chand 146 

Salig Ram v. Barkat Ali 48 

Sampat Ram v. Ganga Datt 276 

Sandhi v. Budba Singh 25 

Santa Singh v. Emperor 617 

Sanwal Das v. Jaigo Mai 68 

Sardar Kban v. Abdulla Kban 301 

Sawan Mal-Gopi Chand v. Shiv 
Charan 173 

•Secy, of State v. Charanjib Lai 594 

00 Seoy. of State v. Sarla Devi Chaudb- 
rani 548 

Sewaram v. Azim Khan 613 

*Shahadat v. Hukam Singh 401 

"Shams-ud-din v. Ram Dayal Singh 630 
Shanti Sarup v. Jahangir Hal-Bansi 
Mai 248 

*Sher v. Crown 110 

Sher v. Piara Ram 324 

Sber Khan v. Crown 59 

Sher Khan v. Mahomed Khan 505 

Sher Muhammad v. Ahmad Said 380 

*Sher Muhammad v. Muhammad 
Kban 352 

Sbiv Dayal — Ram Dita Mai v. 

Muhammad Khan 490 

Singh Ram v. Bhagwana 656 

Sita Ram v. Emperor 160 

Sita Ram v. Gbanno 275 

Shorab v Emperor 450 

Solhu v. Kishna Ram 660 

*Sri Narain v. Onion Bank of India 53 
Sri Ram v. Mt. Obando 470 

Suba Singh v. Gopal Singh 386 

Sucha Singh v. Pal Singh 298 

*Suleman v. Emperor 588 

*Surjit Singh v. 0. J. Torrie 666 


T 


Tabi, Mt. v. Saudagar Singh 698 

Tafazzal Beg v. Majid Ullah 432 

Talib Hussain v. Muhammad Husain 297 


Tara Chand v. Rahman Shah 
Tegba v. Ram Singh 
Teja Singh v. Emperor 
Tek Chand v. Tara Chand 
Thakur Das v. Mb. Palti 
•Thakar Das v. Brij Lai 
Thi Baj v« Kheaosi 
Tirkha v. Solhu 
Tola Bam v. Ohandu Mai 


689 

725 

238 

494 

611 

423 

427 

249 

400 
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Tota Singh v. Emperor 357 

Tul8hi Earn v. Ganwa 196 

U 

*Ude Ram v. Atma Ram 431 

*Udho Ram-Chandi Ram v. Hem 
Raj-Tej Bhan 198 

Udi v. Maru Mai 682 

Ujagar Singh v. Snoba Singh 35 

Umar Hayat v. Mien Khan 177 

Umri, Mb. v. Shah Mahomed 36 

Union Bank of India v. Gobind Singh 148 
Uttam Chand v. Mahomed Baksh 354 
Ubtam Singh v. Mt. Ratan Devi 28 

V 

Vidya Wanti v. Jai Dayal Kapur 536 


Vir Singh v. Bhola Singh 744 

W 

Wadhava Mai v. Laohman Das 21$ 

Wahid Bakbsh v. LaltaParshad 316 

"Walaiti Ram v. Ram Kisben 112 

Wali Mahomed v. Mahomed Bakhsh 444 
Walli 4. Khuda Bakah 149 

*Wallu v. Crown 109 

Waaakhi Ram v. Hussain Khan 650 

Wazir Chand v. Nathu Ram 468 

> 'Waziri Mai v. Ganga Ram 370 

Wisakhi Ram v. Alawal 487 

Z 

Zamindara Bank, Sherpur Kalan v. 

Suba 418 

Zulfikar Ali v. Nabi Baksh 459 


THE ALL INDIA REPORTER 

1924 


LAHORE HIGH COURT 

SUBJECT INDEX. 


Absence ot Star dcaotes Cases of Provincial or Small Importance . 
• Indicates Cases oi Qrcat Importance. 
oo Indicates Cases ot Very Great Importance. 


A 

ibftdl— 

--Outgrowth of a sub-division is not 

a separate sub-division 700 

Accomplice— 

- See Evidence Act, S. 133 

Admlaalcn— 

- See Evidence Aot, Ss. 17, 18 & 21. 

Advene Posaeailon— 

* Possession of tenant does not 
beoome.adverse by the mere fact of 


bis repudiating the tenanoy unless 
his repudiation is accepted by the 
landlord 389 

——Go-sharers—One oo-sharer hold¬ 
ing adversely to others—Entry of 
latter’s name in Revenue Records 
does not affeot the adverse posses¬ 
sion 389 

-Judgment-debtor’s adverse pos¬ 
session is not broken by deoree- 
9 bolder getting formal possession 301 

*--Onae begun against full owner is 

not suspended by limited owner's 
succeeding the full owner 292 

-'Possession goes with title’ applies 


where land is aotually vacant— 
Otherwise presumption exists in 
„ favour of person in actual possession 276 
“Tying cattle on open site does 
not constitute—Trespasser oannot 
olaim compensation for building on - 
-property while in hla possession 870 


Arbitration— 

-Death of one party before oloseof 

hearing of arbitration—Subsequent 
award is not binding on the repre¬ 
sentatives if they never agreed to 
the submission 72fr 

Arbitration Aot (IX of 1899}— 

—S. 4—’Submission’ includes refer¬ 
ence 405 

S. 8 (2) — Compromise not 
embodied in deoree—Order under 
S. 8 (2) of Aot is not appealable 405- 

-S. 15 (1)—“ Enforceable as if it 

were a deoree ” do not mean that an 
award filed in Court is still not 
eqiual to deoree 544 

Arma Act (XI of 1678)— 

-Solitary confinement oannot be 

awarded for convictions under Arms 
Act 667 

-S. 19 (/)—Sikhs are exempt from 

proseoution for possessing a sword 600 

B 

Bengal Regolatlon (XVII of 1806)— 

--An order by the Distriot Judge in 

a proceeding under Regulation XVII 
of 1806 rejecting the plea that the- 
Begulation - was not enforoed is 
revisable 47X 

Foreclosure proceedings—Alort- 
gagee must prove that notice fulfilled 
all the conditions—Non-existence of 
notioe is fatal io the proceedings 176- 
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c 

Charitable and Rellglooi Trusts Act 
(XIV of 1920)— 

* -S. 10—Defendant may either 

famish security or deposit money 403 

* -S 10—Order under is a ' oase ’ 

within Civ. Pro. Code, S. 115 408 

Civil Procedure Code (Y of 1908)— 

* -S. 2 (11)—Suit against Mahant 

to remove him for misconduot is not 
inrepresentativeoapaoity—Succeed¬ 
ing Mahant is not a representative 
of first 251 

-S. 2 (12)—Mesne profits oan be 

olaimed only against person in 
actual possession 738 

* -S. 10—Refusal to stay suit—No 

revision lies 567 

-S. 11—Where there is no express 

adjudication on a particular point 
thore is no res judicata 469 

+ -S. 11—Competency of trial Court 

is to be looked at—Principle applies 
though appeals lie to different Courts 644 
-S. 11—Decisions under Succes¬ 
sion Certificate Act are not res 
judicata 493 

-S. 11—In suit to open a decree 

pleas that could be raised in pre¬ 
vious suit are barred 26 

-S. 11—Parties—Real benefioiaries 

are parties 702 

-S. 11—Same person in two 

different capacities in the two suits 
—S. 11 doe9 not bar the latter suit 275 

-S. 11—Suit on pro-note for 

interest duo on mortgage—Validity 
of mortgage is directly and sub¬ 
stantially in issue and finding 
thereon operates as res judicata 702 

-S. 11—Validity of mortgage is 

direotly and substantially in issue 
in suit on pro-note executed in lieu 
of interest on mortgage 703 

* -S. 11, Expl.. IV—Might and 

ought—Pleas raised would have 
been fatal to the prior suit, they 
oannot be raised in the subsequent 
suit 83 

* -S. 11, Expl. IV—Plea not taken 

in previous suit is barred—Different 
subject-matter has no effeot 423 

-S. 20—Cause of aotion for 

return of price for non-delivery of 
goods arises where delivery was to 
take plaoe 349 


Civ. Pro Code (1908) - 

-S. 20—Principal can’t ask agent 

doing business elsewhere to make 
payment at principal's plaoe of 
business 593 , 

-S. 20 (c)—Suit for declaration 

that a decree is fraudulent—Cause 
of action arises where the deoree is 
transferred for execution 398 

-Ss. 22 and 23—Mere inconveni¬ 
ence is not sufficient ground— 
Whether suffioienc grounds exiet 
depends upon the faots of each oase 304 

-Ss. 22 and 23—Transfer of case— 

Court have got unfettered discretion 
in the matter but it should be 
exeroised very cautiously 249 

00 -Ss. 22, 23—Transfer to original 

aide of a High Court from a Court 
subordinate to another High Court 
is not governed by Ss. 22, 23— 

High Court has inherent jurisdic¬ 
tion which should be sparingly used 306 

-S. 47—Appeal lies against stay 

of execution 602 

*-S. 47—Attachment—Objection 


by party against whom suit wa9 
dismissed—Appeal lies as from an 
order under S. 47, though objec¬ 
tion is wrongly described as one 
under O. 21, R. 58 589 

-S. 47—Compromise not embor- 

died in decree—Order under S. 8 
(2) of the Arbitration Aot is not 
appealable 405 

-S. 47—Order declaring decree 

executable against property only of 
judgment-debtor is a decree 604 

*-S. 47—Order issuing warrant of 

arrest of judgment-debtor is appeal- 
able 360 

-S. 47—Order refusing stay is 

appealable 671 

00 -S. 47—Section covers order 

relating to stay of execution 631 

’-S 47 and O. 21, R. 91—Auo- 

tion-purchaser being dispossessed 
suit for purobase-money is main¬ 
tainable 115 


*-S. 60—Crops grown by heir after" 

tenant’s death oannot be attached 335 

-S. 60—"Panohotra” money is not 

covered by the seotion—Punjab 
Land Revenue Aot (XVII of 1887), 

S. 70 226 

-S. 60 ( g )—Gratuity payable by 

University not exempt 688 
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CIr. Pm. Code (1008)— 

*._s. 73—Assets held by Court- 

Right to rateable distribution does 
not arise notwithstanding attach¬ 
ment before judgment where deoree 
is not obtained prior to realization 
of assets 

-S. 73 (1) (6)—Prior inoum- 

branoer is not affected by private 
alienation under Civ. Pro. Code, 
0. 21, R. 83 

* -S. 92—Managers putting forth 

absolute and adverse title in them¬ 
selves must be removed 

* -S. 92—Suit to proteot private 

right as Mahant is not covered by 
the section 

-S. 100—Whether a valid marri¬ 
age took place between the parties 
is a question of fact 

-S. 100—Discretion as to admissi¬ 


bility of secondary evidence should 
not be disturbed 

—S. 100—Existence of Wakf is a 
question of faot 

S. 100—Finding as to character 


70 


132 


107 


131 


188 


303 

382 


of property is one of faot and as to 
eligibility of plaintiffs to sue under 
oustamary law is one on oustom 
-S. 100—Finding as to considera¬ 
tion is one of faob 

-S. 100—Finding as to necessity 

for sale is one of faob 

-S. 100—Finding based on oon- 

jeobures and not based upon evid¬ 
ence is liable to be upset in second 
appeal 

-S. 100—Finding based on wrong 


263 

39 

685 


465 


admission of evidence can be chal¬ 
lenged 470 

—8. 100—Finding of law—Finding 
as to passing of consideration and 
existence of legal necessity is not 
one of faot 689 

—S. 100—Inferences of faot that 
entries were unreliable oannot be 
interfered with 719 

—8. 100—Onus wrongly placed 
does not justify interference 336 

1.100—Question of construction 
of deed is one of faot 260 

—S. 100—Question of faot—A find 
ing that no right of way was 
granted is a finding of faot 488 

—8.100 — Teohninal plea not 
allowed where if it had; been raised 
in the lower Court the opposite party 
Would have remedied the defeot 328 


Civ. Pro. Code (10081— 

-S. 100—Wilful negleot—Finding 

that there was wilful negleot on the 
part of the Railway is a finding of faot 594 

* -S.104 (/)—Overrules para. 21 (2) 

of seoond sohedule 221 

-S. 104 (/) and Sob. II, para 21 

(2)—Order filing an award is 
appealable 

* -S. 104 (1) 


(ft)—Order issuing 
warrant of arrest of judgment-debtor 
is appealable 

oo-s. 109 (a)—Final order, what is 

—Determining faotor is not whether 
the decision of the trial Goart if 
restored by the Privy Council would 
put an end to suit altogether but 
whether the order decides the 
oardioal issues in the suit—Matter 
of procedure oan never be a cardinal 
issue—Issue dealing with rights 
may or may not be F. B. 

-S. 110—Market value is to be 

taken and not valuation under Suits 
Valuation Aot 

■S. 110—Substantial question of 


231 


360 


law is one wherein there is difference 
of opinion 

—Ss. 114 and 115—No revision lies 
from order rejecting review 
—S. 115—Amendment under S. 152 
—Where an amendment under 
8 . 152, Oiv. Pro. Code, is wrongly 
refused aud lead to gross injustice, 
revision should be allowed 
•S. 115—Appeal being open, revi- 


571 


82 


473 

400 


sion is nit allowed 

*-S. 115—Charitable and Religious 

Trusts Aot, (XIV of 1920), S. 10— 
Order under is a ' oase ’ 

-S. 115 — Granting application 


621 

400 


408 


under O. 9, R. 13 UDder mistake of 
law—No revision lies 
—S. 115—Inoome Tax Oommis- 


666 


sioner oannot refuse to pass order 
on applioation to state a oase— 
Revision lies from suob refusal 

00 -S. 115 —No revision lieB from 

interlooutory orders F. B. 

-S. 115—Order returning plaint 

for want of jurisdiction—Order 
upheld in appeal—Revision ordin¬ 
arily does not lie 

-S. 115—Other remedy being open 

revision will ordinarily be refused 

* -S. 115—Refusal to stay suit— 

No revision lies 


662 

425 


349 

471 

567 
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Civ. Pro. Code (1908)— 

-S. 115—Wrong order in appeal 

from refusal to set aside ex parte 
decree is revisable 

-S. 115—Wrong valuation for 


Court-fee and jurisdiction by lower 
Court is a good ground for revision 

-S. 144—On reversal of a money 

decree the judgment-debtor is 
entitled to mesne profits for tbe 
period during which tbe deoree- 
holder-auction-purchaser remained 
in possession as also interest 
thereon, so also the commission paid 
to the auctioneer out of the price 
-S. 144—Limitation starts from 


603 


380 


reversal and not confirmation of 
the reversal 

—S- 144—Powers under the section 


are not confined to oases covered by 
that section alone 

—S. 145—Surety for appearance is 
liable personally for decree debt, if 
he undertakes and fails to produoe 
judgment-debtor in Court on any 
day of hearing 

—S. 148—Does not apply todeoree 
in pre emption suits 

-S. 148—Order setting aside 

ex parte decree on condition of 
paying damages by certain time— 
Court oan extend time 

149—Insufficiency of Court-fee 
brought to the notioe of appellant's 
pleader, while, filing the appeal— 
Deliberate refusal topay—No exten¬ 
sion should be allowed 
—S. 151—Applies only when there 


486 


166 


583 


490 

359 


222 


325 


70 


is no other provision 
-S. 151—Applies to restore execu¬ 
tion application dismissed for default 350 

-S. 151—Powers under S. 144 

are not oonfined to cases covered by 
that sootion alone 583 

-S. 151—Remand to try case after 

amendment is not under R. 23 of 
O.41 245 

00 -S. 151—Transfer to original 

side from a Court subordinate to 
another High Court—High Court 
has inherent power to so transfer 
whioh however should be sparingly 
used 306 

*-S. 151 and O. 20, R. 14- 

Failure to deposit even oosts in 
time oaDnot be exoused 359 

-8 152—Deoreenotin aocordanoe 

with judgment should be amended 621 


Olv. Pro. Code (1908)— 

*-O. 2, R. 2—Mortgage and lease 

on tbe same day are separate trans¬ 
actions—Suit for rent alone does 
not bar suit for principal money 

0. 2,R. 2—Previous suit was by 


190 


mortgagee for possession—Second 
suit for maintenance of possession 
or in the alternative for interest is 
not barred 

* -0.2, R. 2—Suit for possession as 

trespasser does not bar suit for 
redemption 

* -0. 2, R. 3—Suit for pre-emption 

of several plots sold by different 
vendors is good, where vendee is 
tbe same 

* -0. 3, Rr. 1,2—Power-of-attorney 

validity—Objection if not raised in 
trial Court is not allowed in appeal 

-0. 5, R 20—On failure of plaintiff 

to make enquiries substituted 
service should not be ordered 

* -0. 6, R. 17—Majority of tbe 

plaintiff being discovered on defend¬ 
ant's objection amendment should 
be allowed—Civ. Pro. Code, O. 32, 
R. 2 ( b ) (it) 

-0. 7, R. 7—Relief based on faots 

and oircumstanoes consistent with 
the rules of Court only, will be 
granted 

* -0. 7, R. 18—Non-production of 

dooument whioh ought to be pro¬ 
duced in Court by the plaintiff when 
presenting tbe plaint does not at¬ 
tract operation of 0. 17, R. 3 
0. 8, R. 5—Faot admitted by 


21 


143 


156 


296 


191 


157 


324 


608 


defendant's Muktear may be re 
quired to be proved by Court 
—0. 9, R. 6—If deft, absents him¬ 
self on date fixed for arguments on 
preliminary issue, ex parte deoree 
can't be passed 

•0. 9, R. 13—Application to set 


744 


224 


aside ex parte deoree being dismissed 
for failure to pay prooess-fee appeal 
lies against tbe order 

00 -0. 9, R. 13—Date was fixed for 

arguments — Defendants were 
absent —Ex parte deoree oannot be 
passed 

*-0. 9, R. 13—Deft, residing more 

than 200 miles—Deft, himself his 
only witness—Examination on com¬ 
mission refused—Deoree must be 
set aside 


281 


224 


475 
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<Hf. PfO. Code (18081— 

___0.9, R. 13 —Ex parte decree can’t 
be passed if deft, is absent on date 
fixed for arguments on preliminary 

issue 

_0. 9, R. 13—Where defendant 

proves absence of service, plaintiff 
must prove that defendant knew of 
tbe decree within thirty days of 
defendant’s application to set it 
aside—Limitation Act, Art. 164 
-0. 13, R- 4—Contravention of 


224 


provisions renders documents in¬ 
admissible 

-0. 16, R. 1-rCourt can’t refuse 

issue of summonses—Further evi¬ 
dence was directed to be taken 
though its value was doubtful 

*-0. 17, Rr. 2 & 3—Where time is 

granted to party at bis request— 
Rule 3 oan be applied though 
default ooours 

0. 17. R. 3—Non-produotion of 


233 


548 


647 


545 


dooument which ought to be pro¬ 
duced in Court by the plff. when 
plaint is presented does not attract 
operation of 0. 17, R. 3 608 

—0.17, R. 3—Process-server being 
partly responsible for non-attend- 
anoe of witness—Rule 3 should not 
bs applied against plaintiff 272 

-0. 17, R. 3—Rule does not 

authorise dismissal summarily — 
Party paying prooess-fee is not res¬ 
ponsible for non-appearance of 
winesses 404 

—0. 20, R. 11—Compromise filed 
in execution—Payment postponed 
—Time for executing decree is not 
extended where the application 
under R. 11 is not in time 342 

-0. 20, R. 14—Failure to deposit 

even oosts in time cannot be excused 359 
—0. 20, R. 14 — Pre emption— 
deoree for — Full- amount not 
deposited—Suit stands dismissed 384 
—0. 21, R. 2—Part payment of 
deoree amount entered in execution 
application amounts to certification 
—Limitation is saved : 676 

21, R. 16 — Pre-emption 
deoree-holder soiling property to 
stranger, subsequent to the deoree is 
not debarred from claiming posses¬ 
sion in execution 615 

——0. 21, R. 33—Deoree for restitu¬ 
tion of oonjugal rights against wife 
may not be exeouted by sending her 


Civ. Pro. Code (19081- 

to prison under circumstances 
entitling use of discretion—Dis- 
obedieDoe of deoree deprives her of 
her right to maintenance 

*-0. 21, R. 35—Land in actual 

possession of judgment-debtor — 
Decree-holder must obtain aotual 
possession—Formal possession is 
□ot sufficient to break adverse 
possession of judgment-debtor 
•0. 21, R. 37—Filing of appeal 


244 


from the deoree is no bar to arrest 
■0. 21, R. 37 and Ss. 47, 96 and 


301 

360 


104 (1) (W— Order issuing warrant 
for arrest of judgment-debtor is 
appealable 

—0. 21, R. 57—Execution pro¬ 
ceeding struck off at request of 
deoree-holder—Attachment ceases 
0. 2], R. 58—Attachment— 


Objection by party against whom 
9 uit was dismissed—Appeal lies as 
from an order under S. 47, though 
objection is wrongly described as 
one under 0. 21, R. 58 
—0. 21, R. 63—Applies to attach¬ 
ment of debt—The party against 
whom an order is made, oannot in 
another proceeding assert his rights 
unless a suit is brought under 
R. 63 

—0. 21, R. 74—To an administra- 


360 


645 


589 


tive order procedure for execution 
sales does not apply 
—0.21, R 83—Prior incumbrancer 
is not affeoted by private alienation 
under O. 21, R. 83 
0. 21, R. 90—Objection to sale 


must be enquired into 
- -0. 21, R. 93—Auotion-purohaser 
being dispossessed, suit for purchase 
money is maintainable 

* -0. 21, R. 95—Land in aotual 

possession of judgment-debtor— 
Decree-holder must obtain aotual 
possession—Formal possession is 
not sufficient to break adverse 
possession of judgment-debtor 

* -0. 22, R. 1—Rights of legal 

representative—His disabilities do 
not affect rights of the deceased 
—-0. 22, R. 3—Court exercising its 
discretion to extend time—Appellate 
Court will not interfere 

* -0.22, R. 3 -Plaintiff being dead 

application by legal representative 
is to be treated as under R. 9 (2) 


367 


70 


132 


592 


115 


301 


45 


339 
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Civ. Pro. Code 11908)— 

where no application was made in 
time 424 

-0. 22, R. 4—Death of one of 

several defendants at the date of 
suit, in a suit for damages—Suit 
continues against others 34S 

-0, 22, R. 4—Death of one party 

before close of hearing of arbitration 
—Subsequent award is not binding 
on the representatives if they never 


agreed to the submission 725 

-0. 22, R. 4—Deoree against dead 

person ig a nullity—Retrial was 
ordered 33 

* -0. 22, R. 4—Failure toobjeotto 

a time-barred application does not 
render it valid ( Obiter) 316 

* -0. 22, R. 9—Distant residence 

of parties is not sufficient cause 461 
——0. 22, R. 9—If residence of 
deceased was not fixed there is 
sufficient oause 429 


-0. 22, R. 9 — Suit against 

collaterals each having independent 
interest—Death of two collaterals— 
Abatement is qua the deoeased only 
where there is no substitution 
within time 93 

* -0. 22. R. 9 (2)—Plaintiff being 

dead, application by legal represen¬ 
tative is to be treated as under 
R. 9 (2) 424 

* -0. 23, R. 3—Order refusing to 

record compromise followed by 
deoree is appealable 466 

-0.23, R. 3 and 0. 43, R. 1—Order 

finding that there was no compro¬ 
mise is not appealable 248 

-0. 26, R. 4— Deft, residing more 

than 200 miles—Deft, himself his 
only witness — Examination on 
commission refused—Deoree must 


be set aside 475 

* -0.32,R.2—Plaintiff minor suing 

without next friend—Plaint should 
not be rejeoted but proceedings 
should be suspended 188 

* -0. 32, R. 2 (6) (ii)—Majority of 

the plff. being discovered on deft’s, 
objection amendment should be 
allowed 157 

'-0. 32, R. 4 (3)—Consent may be 

implied 97 

-0. 32, R. 6—Elder brother oannot 

give discharge of a decree debt on 
behalf of his minor brothers 681 


Civ. Pro. Code (1908)— 

——0. 32, R. 12—Minor must sue 
within three years of his beooming 
major, even to set aside a compro¬ 
mise decree sanctioned by Revenue 


Court 427 

—0. 33, R. 5 (d)—Enquiry into 
merits is not permissible 659' 

— 0. 33, R. 7—Firet application 
being dismissed as not pressed, 
second application is barred 312 

-0. 33, R. 15—First application 

being not pressed and so rejeoted 
second one is barred 312 

—0. 34, R. 5—Preliminary deoree 
confirmed on appeal oan be made 
final within three years of the appel¬ 
late deoree 582 


-0. 34, R. 7—In redemption suit 

deoree directing delivery of posses¬ 
sion on payment of oertain sum, if 
passed, oan bo exeouted without 


final deoree 635- 

-0. 34, R. 8—Redemption by an 

unauthorised person does not valid¬ 
ly discharge a mortgage 738 

-0. 38, R. 6—Death of judgment- 

debtor does not absolve surety 428 

-0. 39, R. 1—No injunction oan 

be granted unless provisions are 
strictly oomplied with 718- 


* -0. 39, R. 1—Temporary injunc¬ 

tion— Grant of — Plaintiff must 
strongly prove probable damage— 
Municipal eleotion — Unsuccessful 
candidate contesting the validity of 
the election, is not ordinarily entit¬ 
led to interim injunction against bis 
opponent, restraining him from 
attending meetings of Municipal 
Committee 638 

* -0.40, R. 1—Appointment is pro¬ 

per where putting one party in 
possession would give him advantage 
over the other—Appellate Court 
will not lightly interfere 421 

-0. 40, R. 1—Court has jurisdic¬ 
tion over receiver even when suit is 
no longer pending 583 

-0.41, R. 1—Deoree not prepared 

by trial Court—Appeal beard and 
decided—Deoision is nullity 352 

-0. 41, R. 5—Power of trial Court 

—After an appeal is filed it is only 
the appellate Court whioh oan order 
stay of execution under 0. 41, R. 5 
(1) and recourse oannot be had by 
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01 r. Pro. Code (1908)— 
the trial Court to S. 151 in order to 
override the provisions of that rule 602 

00 .-0, 41, Rr. 5 and 8—Order 

relating to stay of execution is 
“ order relating to execution of 
decree” under S. 47 631 

--0. 41, R 6 (2)—Order refusing 

stay is appealable 671 

-0. 41, R. 6 (2)—Summary dis¬ 
missal is improper—Application for 
stay of execution oannob be sum¬ 
marily dismissed 631 

-0. 41, R. 6 (2)—The rule is 

mandatory and the court is bound 
to stay execution 671 

* -0. 41, R. 17—Appeal—Date of 

hearing not fixed—Notioe not given 
—Dismissal for default is improper 279 

-0. 41, R. 19—Pleader did not 

attend owing to change in the list of 
oa3es—Dismissal in consequenoe, 
cannot be set aside 189 

♦ -0. 41, R. 20—Power is discre¬ 

tionary—Limitation does not apply 629 

-0. 41, R. 22—Appeal barred by 

time—CJross-objeotiona cannot be 
heard 43 

0. 41, R. 23—Apart from 0. 41, 


R. 23 the Court has inherent juris 
diction to remand tho case 
—0. 41, R. 23—Decree passed 
against dead person without legal 
representative being brought oft re¬ 
cord wa3 treated as a preliminary 
deoree 

-0. 41, R. 23—Order of remand 

under inherent power, is not appeal- 
able 

-0. 41, R. 23—Seotion is not ex¬ 
haustive—Court is not restricted to 
R. 23 for reasons for remand 

-0. 41, R. 23 and S. 151- 

Remand to try oase after amend¬ 
ment is nob under R. 23 

--0. 41, R. 25—Findings by lower 

appellate Court under R. 25 are 
conclusive in second appeal 
——0. 41, R. 25—Lower Appellate 
Court remitted the issues, remitted 
to it, to the Subordinate Court— 
Procedure is wrong 

0. 41, R. 27—Failure to record 
reasons vitiates admission—Oppor¬ 
tunity to rebut must be given to 
other side 

—0.41, R. 27—Farther evidence is 
not allowed in eeoond appeal 

1934/T. N, S. (Lab,)—8 


362 


33 


487 


36 


245 


455 


354 


638 


444 


Civ. Pro, Code (1908)— 

-0. 42—Farther evidence is not 

allowed in second appeal 

-0. 43, R. 1—Order finding that 

there was ro compromise is not 
appealable 

* -0. 43, R. 1 (d)—Appeal from ex 

parte decree is no bar to appeal 
against order rejecting application 
to set aside ex parte decree 

* -0. 43, R. 1 (m)—Order refusing 

to record compromise followed by 
deoree is appealable 

-0. 43, R. 1 <s)—Appointment of 

• % a _ 


444 


248 


224 


466 


» ■ I — “' “ ^ v uj W VI 

Receiver is proper where putting odo 
party in possession would give him 
advantage over the other—Appel¬ 
late Court will not lightly interfere 
with suoh appointment 

-0. 43, R. 1 (a)—Order of remaDd 


' viwi ibLuaui 

under ioberent power is not appeal- 
able 

-0. 44, R. 1—Proviso does not 

apply unless applicant is found to 
be pauper 

-0. 45, R. 7—Decree inoludes 

deoree passed on review 

-0. 46, R. 1—Questions on appli¬ 
cations for sanotion to prosecute 
can’t be referred 

Soh. II, para. 21 (21 is over¬ 
ruled by S. 104 (/) 

-Sch. II, para. 21 12)—Appeal lies 

from au order filing an award 

Companies Act (VII of 1913)— 

-S. 34—Passing of property—The 

ooDtraot for the sale of shares was 
held to be complete on the day that 
the deed of transfer was signed by 
both parties and from that date 
the defendant beoame owner of the 
shares in the oompany in his plaoe, 
with all the advantages and disad¬ 
vantages attached to that status 
though purchase-money was not 
paid and shares continued in trans¬ 
feror's name 

-S. 89—Manager oan transfer a 

promissory note on behalf of the 
oompany 

S. 134—Fine imposed on com¬ 
pany cannot be realised from 
Directors 

—S. 169—-Delay in filing appeal due 

to appellant’s negligenoe will not 
be exoussd 


421 

487 

536 

82 

566 

231 

231 


173 


462 


489 


379 
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148 


611 


337 


Cornpaniei Act (1913)— 

-S. 186—The prinoipal partner 

can be made to pay 148 

* -S. 1S6 (1)—‘ At any time' means 

in the course of liquidation procee¬ 
dings 53 

* -S. 235, Sub s. (3)—Suit for 

recovery of comoensation for mis¬ 
feasance—Art. 36, Limitation Act 
applies 285 

-S 286—ComDromiso with con¬ 
tributory is not binding until sanc¬ 
tioned 148 

Company— 

-Liquidation—Share-holder can't 

escape liability as contributory, on 
the plea of fraud 649 

Contract— 

-Construction—Real intention and 

not words determine whether time 
is of essence 151 

Oontract Act (IX of 1872) — 

-Ss. 10 and 11—Sale in favour of 

minor oan be upheld 611 

* -S. 16—Distressed state of mind 

raises no inference of undue in¬ 
fluence 337 

-S. 23—Transfer by a Judge of bis 

rights as promisee under contract 
of sale of immoveable property is 
not trafficking in actionable claim 709 

oo-S. 43—Where shares of vendees 

are, but money is not, specified it is 
a joint transaction and is enforce¬ 
able against major vendee but not 
his minor co-vendee 146 

* -S. 64—Minor repudiating sale 

by himself on ground of minority 
need not refund purchase money 294 

* -S. 65—Minor repudiating sale 

by himself on ground of minority 
need not refund purchase money 294 

* -S. 65—Vendor unable to com¬ 

plete sale because of his defeotivo 
title—Defect known to buyer— 
Buyer is entitled to refund of earnest 
money paid to vendor but not to 
interest thereon 476 

_-S. 73—Breach of contract for sale 

of immoveable property—Indian 
Law differs irom English Law and 
S. 73 applies. Damages ordinarily 
should be difference between con¬ 
tract price and market value at date 
of breaoh 709 

* _S. 74—25 per cent oompound 

interest is not penal 21 


146 


294 


294 


319 


428 


194 

657 


Oontract Act (1872)— 

-S. 78—Property in goods passes 

on payment of price 239 

-S. i07—Right of resale given by 

a contract—Passing of property in 
goods is not necessary to give the 
right—Re-sale should take place 
within a reasonable time 319 

-S. 128—Civ. Pro. Code, 0. 38, 

R. 6—Death of judgmont-debtor 
does not absolve surety 428 

’-S. 133—Principal and surety— 

Agreement allowing order of attach¬ 
ment to remain in force ma le with 
surety's consent — Subsequently 
liberty to sell being given to judg¬ 
ment-debtor no variation is caused 211 

-S. 133—Variation—Compromise 

decree for instalments was made 
—Surety for instalments stood on 
strengh of property attached before 
judgment—Permission for private 
alienation given after decree dischar¬ 
ges surety 194 

-S. 145—Payment means payment 

in money 657 

-S. 145—Principal debtor's liabi¬ 
lity to pay—A creditor obtains a 
decree jointly against a surety and 
prinoipal debtor, ex-parte against the 
latter and on contest as against the 
former, who makes payment to the 
creditor and sues the prinoipal 
debtor for the decretal amount. In 
the meantime the ex-parte deoree 
is set aside. The setting aside has not 
the effect of relieving the surety 
from the decretal obligation, who 
has, therefore, a subsisting right to 
reoov9r from the principal debtor, 
the amount aotually paid to the 
decree-holder 65' 

Co-operative Societies Act (II of 1912)— 

_S 40 and R. 10 framed there- 

nnder by tine Punjab Government— 
Dispute between a society and a 
member—Civil suit is barred 41f 

Co ahareri— 

“-Gift to two persons without 

defining shares is not necessarily 
joint—Where parties are other than 
Hindus, presumption of ten«ncy-in- 
common arises 28 

-Suit for possession of land in 

exclusive possession of another oo- 
sharer does not lie—Plaintiff may 
sue for partition 29 


657 


418 


289 


293 
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4JonM-fee — 

__Items allowed in final decree in 

partition suit —Ad valorem fee must 
be paid 325 

Qoart Fees Act lYII of 1670) — 

*-S. 4—Copy of order appealed 

against being nob stamped presenta¬ 
tion is not valid 

00 -S. 7 (iv) (o)—Suit for re¬ 

covery of sale-deed is one for speoific 
performance 

-S. 7 (iv) (d) —Pleader's fees should 


101 


439 


be calculated on the value for juris¬ 
diction in suits falliog under this 
section 

-S. 7 (v) Id )—Market value at the 


364 


380 


439 


494 


401 


date of sale is the value for Court- 
fees and Jurisdiction in pre-emption 
suits 

00 -S. 7 (x)—Suit for recovery 

of sale-deed is one for specific 
performance 

-S. 17—Appeal by vendee from a 

deoree in favour of pre-emptor on 
payment oi Rs. 6,800, the price of 
the property—Appellant asking for 
reversal of decree or for more 
money, viz , Rs. 3,200—Court-fee 
to be paid is on Rs. 6,800 though 
vendee may have claimed the value 
to be Rs. 10.000 

* -S. 28 —Copy of order appealed 

from beiDg not stamped, presenta¬ 
tion is not valid 

-Soh. II, Art. 17 (***)— Suit 

oontesting alienation by plff's father 
partly being deoreed for appeal from 
deoree—Oonrt-fee of Rs. 10 is proper 530 

Criminal Law Amendment Act (X1Y of 1S08)— 

* -Ss. 15 and 17—Instigating the 

formation of an unlawful associa¬ 
tion and contributing towards it is 
an abetment of an offenoe under 
8. 17 (l) and if it is by a class of 
persons exceeding ten it is an 
offenoe under S. 117, I.P.C. 440 

Criminal Procedure Code (Act Y of 1898)— 

* Ss. 4 ( h) and 107—Application 
ander 8. 107 is not oomplaint 630 

1.56—Forfeiture—Surety’s liabi¬ 
lity to produoe acoueed to answer 
one oharge does not extend to 
producing the accused to answer 
ohargeB for other offences 622 

—-S. 88 A Court cannot assume 
that a dependent son iB owner of the 


Crlra. Pro. Code 11898) — 

house-hold property which belongs 
to the father, the head of the house, 
though he may have acquired it 
through the labours of his son who 
is dependent on him and who owns 
no separate proper;y 

*-S. 89—Restoration — Property 

sold—Nett proceeds and no^ the pro¬ 
perty should be restored 
-S. 91—Surety's liability to pro- 


617 


420 


duce accused to answer one charge 
does not extend to producing the 
accused to answer charges for other 
offences 622 

—S. 96—Resistance to illegal 
warraoi is no offence—Warrant to 
attach supratdar's propertv is illegal 667 
S. 106—Penal Code, S 342— 


S. 106, Grim. Pro. Code applies only 
to offenoes involving breach of the 
peace. 

—S. 107—Application can be 

rejeoted if Oourt is satisfied that 
there is no apprehension 
•S. 110—Conviction for hurt 


13 


sufficient to cause forfeiture of bond 
executed uuder S. 110 
-S. 118—Sufficiency of surety is to 


311 


630 


262 


be tried by Magistrate himself '672 
-S. 133—Evidence must be record¬ 
ed in a proceeding under the section 392 
—S. 133—Evidence—Previous con¬ 
viction of petitioner under S. 341, 
Penal Oode, is not sufficient 198 

•S. 145—Magistrate has no juris¬ 


diction to order restoration of 
possession, but nbne oan interfere 
with the successful party's taking 
possession 

S. 145—Positive evidence as to 


411 


— - ue u kj 

likelihood of breach must exist_ 

Religious nature of dispute leads to 
no inference—Past conduob of par¬ 
ties \£ good evidence 
S. 145—Section is concerned with 
actual poessession whether lawful 
or unlawful but not with right to 
possess 

(D—Failure to make 
+ initial order vitiates nrooeediugs 

-S. 154— Prosecution is not tied 

^ to the joint information report 

-S. 164—Failure to question 

aooused whether his statement was 
voluntary, Is fatal 

164—Magistrate must ques- 
tion aooused to see if oonfession is 


678 


678 

91 


691 


481 
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voluntary—Confession recorded 
during presence of Court Inspector 
is inaamissible 

-S. 177—Offence of bigamy is 

triable where second marriage took 
I plaoe 

-S. 179—Does not apply to offence 

under Penal Code, S. 40S — Loss is 
not a ‘ consequence ’ within S. 179 

* -Ss. 179 and 181—Goods held 

in trust at Calcutta were fraudulent¬ 
ly sold in Calcutta—Calcutta 
Courts alone have jurisdiction 

-S. 181—Offence of bigamy is 

triable where second marriage took 
place 

-S. 181 (2)—Principal carrying on 

business at Lyallpur—Agent work¬ 
ing at Karachi—Breach of trust 
committed at Karachi—Court at 
Lyallpur has no jurisdiction 

-S. 183—Theft from running train 

—Any Court through whose juris¬ 
diction the traiu passed during its 
journey can try 

* -S. 195—Absence of formal com¬ 

plaint does not vitiate conviction 
when police officer a^-ks for prose- 
cutiou and deposes in the case 

* -S. 195—Delay if not explained 

is fatal 

* -S. 195—Grounds for sanction— 

Saoctioo should not be granted 
unless there is a reasonable expec¬ 
tation of a conviction 

* -S 195—Munsif is subordinate 

to Senior Sub Judge and not District 
Judge 

--S. 197—No sanction is necessary 

to prosecute a Municipal Secretary 
for any wroDg done by him 

-S. 198—Defamation of married 

woman by imputing uncbastity to 
her—Husband is a person aggrieved 
by the offence 

* -S. 200—Failure to examine 

complainant is more irregularity 

--S. 221—Charge should clearly 

state the common objeot 

oo-S. 226—Sessions Judge can 

add charges under Ss. 323, 325,326 
to a charge under S. 302, PeDal 
Code 

* -S. 235—Mere existence of some 

general purpose or design doe3 not 
constitute community of purpose— 
Each act if it is a completed act so 


624 

732 

663 

353 

732 

663 

351 

258 

569 

569 

356 

310 

559 

258 

667 

413 
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far as that act is concerned will not 
go to form continuity of aotion 

* -Ss. 237 and 238—Charge of 

murder—Faots found indicating 
robbery — Conviotion cannot be 
altered 

* -S. 239—Mer9 existence of some 

general purpose or design does not 
constitute community of purpose— 
Each aot if it is a completed act so 
far as that act is concerned will not 
go to form continuity of action 

oo-S. 248—Whether application 

is for withdrawal or compounding 
is question of fact — Withdrawal 
against one is not effectual against 
others. (Contra Harrison, J.) 

-S. 250 (3)—Notice of appeal 


734 


109 


734 


under, should be given to accused 
though no express provision exists 
—S. 256—Provisions are impera¬ 


tive 


595 


675 

215 


627 


—S. 259—Absence of complainant 
should not affect trial 

-S. 259—Costs can't be ordered 

from complainant in non-com- 
poundablo warrant case after charge 627 
-S 28S —Evidence before com¬ 
mitting. Magistrate may be corro¬ 
borated by statement during police 
investigation 609 

•S. 304—Verdict given — Fresh 


evidence being given after verdict, 
fresh verdict is void 

Ss. 337 (4) and 537 —Omission 


to record reasons does Dot vitiate 
-S. 339—Sessions Judge can 


order commitment 
-S. 339 (31 — Contradictory 


17 


90 


568 


statements being made sanotion will 
be granted unless undue influence 
is proved 

-S. 342—Fresh examination of 

acoused after examination of pro¬ 
secution witnesses recalled by accus¬ 
ed is not necessary 

•S. 342—Non-compliance vitiates 


90 


entire proceedings 

S. 344—Costs can’t be ordered 


from complainant in non-compound- 
able warrant case after charge 
—S. 367 — Appellate judgment 


must be self-complete 
—S. 403— Acquittal of abduction 
does not bar a trial for detention 
S. 403—Penal Code S. 411— 


84 


734 


627 

660 


330 


Trial in Native State bars further 
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<Jrlo. Pro. Oode (1898)— 
trial for the same offence on fche 
same faots in British India 238 

-S. 422—Notioe of appeal under 

8. 250 (3) of the Crim. Pro. Code 
should be given to accused (hough 
no express provision exists 675 

-S. 435—Order under S. 38 is a 

proceeding 617 

-S. 438—District Magistrate is 

not superior to Session? Court 437 

-S. 438—Revision from order of 

acquittal under S. 438 should not 
be allowed 451 

* -S. 439—A criminal revision peti¬ 

tion dismissed in default without 
any deoision on merits can be 
reheard 310 

* -S. 439—Going into facts and 

revising convictions without appli¬ 
cation is not illegal 585 

-S. 439—Order under S 523, 

Cr. Pro. Code, c&d be examined 76 

* -S. 439—Reference by District 


Magistrate against the order of 
Sessions Judge i9 not allowed — 
Publio Prosecutor should be moved 420 

* -S. 439—Revision from acquittal 

lies where acquittal is due to 
misapprehension of law 286 

* -S. 476 — ' Court ’ inoludes suc¬ 

cessor of the Judge before whom 
offence was committed 101 

-S. 476—Sanction should not be 

granted where object is to get ex¬ 
emption from payment of decretal 
amount 680 

* -S. 512—Evidence recorded dur¬ 

ing absence of accused can’t be used 
—Where witness is unable to re¬ 
member details of occurrence, hia 
memory oan be refreshed under 
Evidence Aot, S. 159 605 

S. 514—Conviotion for causing 
hurt is sufficient to cause forfeiture 
of bond executed under S 110, 
Orim. Pro. Code 262 

-8.614—Seourity taken—Accused 
tried for an offence—Seourity not 
forfeited not that question consi¬ 
dered in inflicting punishment— 
Forfeiture oannot be ordered sub¬ 
sequently 680 

— S. 617 —Order must be passed at 
the close of trial and not subse- 

. 261 

S. 517 —Property produced not 
proved to belong to complainant 


Grim. Pro. Oode (1898)— 

should be delivered to persons pro¬ 
ducing it 

* -Ss. 517 and 520—Powers under 

— No limitation for application 
under S. 517 exists 

* -S. 520—Property produced not 

proved to belong to complainant 
should be delivered to persons 
produoiog it 

-S. 523—Order passed on police 

papers alone is not wrong 

-S. 526—The Magistrate’s having 

already expressed opinion iD the 
case is a good ground—Transfer 
applications sbouH not be lightly 
dealt with 

* -S. 537—Iofrirgemeni of statute 

is not covered by S. 537 

* -S. 537—Witnesses were not 

examined but only their previous 
statements were merely read over 
to them the illegality is not curable 
-S. 556—Magistrate issuing war¬ 
rant may not try when required to 
give evidence in the caBe 

-S 562—Second Clas9 Magistrate 

can’t pass any order under the 
seotion 

Orlmioal Trial — 

-Application — Every Magistrate 

possesses the inherent power of 
refusiog an application which he 
finds to be groundless 

-Charge of offence committed at 

particular time and place does not 
justify conviotion in respoot of 
offence committed at different time 
and place 

-Circumstantial evidenoe must be 

sufficient to exolude the possibility 
ofinnosenoe 

* -Evidence owiug to non-pro¬ 

duction of some of the prosecution 
witnesses credibility of other wit¬ 
nesses is not affected 

* -Evidenoe—Stories of eye witness 

and medioal evidenoe beiug oootiiot- 
iDg conviotion based on former is 
untenable 

—^Person aooused of orime can't bo 
pinned to any particular statement 
he may have made 

* -Procedure — Separate trials— 

Common witness not examined in 
eaoh 08 se but their evidence read 


568 

75 

538 

76 

257 

104 

17 

247 

454 

630 

616 

62 

241 

59 

733 
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Criminal Trial. 

over—No prejudice being caused 
trial is not invalidated 228 

* -Reduction cf sentence—Accused 

being himself injured and prob¬ 
ability of his exceeding the right of 
private defence are grounds for 
reducing sentence G1 

-Witness—A Magistrate is not 

empowered to order that a party 
should produce a certain witness 
and that in default, the party shall 
lose his case 617 

Costora— 

00 -Evidence—Overwhelming oral 

evidence as to existence dispenses 
with evidence of Specific instances 265 

--Proof — Burden of proving 

custom opposed to Hindu Law and 
agricultural custom is heavy — 
Custom modifying Law must he 
ancient and invariable 116 

* -Should not be extended by logical 

process 243 

--- Punjab)— 

■-Amongst Bbitwaria Brahmins of 

the Beri village of the Robtak 
District daughter’s son can be 
validly adopted 457 

-Ancestral property can he gifted 

without any restriction by eonless 
Awaus oi the Talagaug Tabsil con¬ 
sequently it can also be willed away / 
—Such a pre8umotion was however 
rebutted by an eDtry in the rnuaj-i- 
am of 1901 452 

-In the villages of Mohra Bhattam 

and Mangot in the Rawalpindi 
Tabsil Rai Brahmios are governed 
by Hindu Law and an adoption of 
UDcle’s daughter’s son or wife’s 
brother’s son is valid 365 

--Reversioners are bound to prove 

affirmatively that their common an¬ 
cestor occupied the land in suit 
where they sue for a declaration that 
the gift of the land of the widow of 
the last male owner to her daughter 
shall not affect their reversionary 
rights 465 

——Adoption — Bhatti Rajputs of 
Dasuya Tahsil, Di-irict noshiarpur. 
can adopt brother’s son 192 

* -Adoption—Sister’s son may be 

adopted among Agriculturists of 
flosbiarpur District- 37 


Custom (Punjab)— 

-Adoption—Son’s daughter’s son 

can't be adopted 532 

-Adoption to be complete must 

conform to all formalities of dattaka 
adoption—Appointed heir doe3 not 
lose rights in bis natural family 300 

-Alienation—Agricultural tribes— 

Money borrowed for trade on ances¬ 
tor s property is legal 41 

-Alienation by femaleowner—Con¬ 
sent of reversioner if bona, fide, 
hinds bis sons 213- 

-Alienation by limited cwner— 

Next female reversioner can object 187 

-Alienation by widow—What is 

reasonable expenditure justify iog an 
alienation by widow on the marriage 
of her daughter is to be determined 
by what would be reasonable if her 
husband were living and if the cir¬ 
cumstances of the estate remain the 
same 500 

”-Alienatiou can he avoided by 

son born after alienation if before 
alienatiou a person who could chal¬ 
lenge it did not ratify before the 
birth of the son 362 

-Alienation—Exchange of ances¬ 
tral land—Onus is on transferee to 
support exchange 335 

-Alienation—Lohars of Jagadri, 

Ambala District—Power of aliena¬ 
tion of males is not restricted 552 

-Alienation—Non-proprietor can¬ 
not transfer bis right of residence 246 

-Alienation—Proof of necessity— 

Recitals consistent with probabili¬ 
ties should not lightly be set aside 689 
-Alienation— Proof — Previous 


sales are not sufficient proof 246 

-Alienation — Remote reversioners 

are not bound by acts cf nearer 
reversioner 656 

- Alienation — Remoter rever¬ 
sioners cannot sue to set aside, if 
9 ons refuse to do so 386 

-Alienation — Sonless proprietor 

ha9 wide powers of alienation — 
Rohtak District 102 

*-Alienation—Suit by very remote 

reversioner in presence of nearer 
reversioners is a speculative suit 646 

-Alienation—Widow in possession 

of immoveable property of her bus- 
band has no power to alienate 
permanently 1 


i 
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Custom (Punjab)— 

--Ancestral land—Burden is on him 

who alleges it to be so 677 

-Ancestral property—Character is 

not lost by female intervening 565 

-Applicability — Notification by 

Government that a tribe is an agri¬ 
cultural tribe does not raise the 
presumption that it is governed by 
custom 731 

--Cbandwand and Pagwand — 

Where oommon ancestor's property 
was divided as per Pagwand ( per 
capita ) same rule is presumed to 
continue—No rule of exclusion of 
half blood by whole blood is found 
to exist among Awans of Nammal 505 

--Custom prevailing among Jats 

oannot apply to Brahmins 685 

- Desertion by ancestors and 

resumption by descendants — Pro¬ 
perty is not anoestral 677 

-Gift—Joint gift to daughter and 

son-in-law by widow is not valid 
though to daughter is valid 25 

- Grazing rights reserved for 

Labanas as a whole, cannot be alie¬ 
nated by one of the olass, not oven 
his own right 223 

-Inheritance—Ancestral property 

—Property inherited from maternal 
grandfather through mother is 
anoestral—Daughter's son't> son can 
control disposition of it F B. 538 

-Original ancestral property in 

possession of a member is presumed 
to be anoestral 263 

-Pre emption—Existence of cus¬ 
tom within town of Gujranwala 
does not necessarily import its 
existence in business quarter outside 
the town 557 

——Sister sucoeede brother among 
Kbattars of Attock 265 

-Succession—Among Gujars of 

Jhelum District a step-mother is en¬ 
titled to suoceed equally with a son 556 

-Succession—Collaterals' property 

being equal to that of deceased and 
oommon anoestor being mention¬ 
ed in pedigrees presumption is in 
favour of property being ancestral 175 
Succession — Daughter is not 
exoluded bv collateral of the 6th 
degree—Kalwan Jats of Wazirpnr 537 
- Succession — Daughters—Self- 
aoquired property — Riwaj -i-am 
shifts onus 93 


Custom (Punjab)— 

* -Succession — Makowal Jats of 

Isan Mahar, Tahsil and District 
Muzaffargarb — Collaterals and 
3iater—Burden lies on collaterals to 
show that they have preferential 
- right over sister 195 

-Succession—Sister and collate¬ 
rals—Onus lies on sister to prove 
her preferential rights 321 

-Succession—Sister’s son excludes 

collaterals 232 

-Succession—Widow oan succeed 

collaterally in the district of Lahore 213 

-Succession — Widows succeed 

jointly— On death of one, other 
takes her share by survivorship— 
Therefore there is no succession and 
question of uncha9tity does nob 
arise 584 

-Widow — Alienation for future 

maintenance is nob valid beyond her 
lifetime or for husband's unsecured 
debts 298 

-Widow — Custom of excluding 

separate proprietor’s widow from 
share in Sodhi family was not 
proved of Anandpur 116 

-Widow mother holding land in 

her name during her son’s lifetime 
takes for maintenance only 265 

D 

Decree— 

'-Appellate Court's deoision without 

a decree of the trial Court is a 
nullity 352 

-Construction—Allowing redemp¬ 
tion does not make a decree a mort¬ 
gage deoree 696 

* -Construction — Non-payment 

within time fixed by the deoree, not 
beiDg penalized, ordinary limitation 
applies 635 

* -Construotion — Review order 

challenged and set aside—Appeal 
against original deoree is revived if 
not disposed of 225 

Deed— 

-Construotion—“ Malik " implies 

absolute estate for deeds in favour 
of femaleB there is no speoial rule 347 

-Construction—Will or gift—Use 

of ‘Wasiafc' does not neoessarily 
imply a will 196 
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Discretion— 

-Appellate Court won't interfere 

with discretion judicially exercised 
though it differs in conclusion 629 

-As to admissibility of secondary 

evidence should not be disturbed by 
appellate Court 303 

Divorce Act (IY of 1869)— 

-Not ultra vires of Indian Legis¬ 
lature F. B. 513 

-S. 2—Mere residence confers 

jurisdiction on Court to dissolve 
marriage F. B. 513 

-S. 7—' Principles and ruies ’ do 

not include rule as to jurisdic¬ 
tion F. B. 513 

Dying Declaration — 

-Proof—Record of dying declara¬ 
tion is not substantial piece of evi¬ 
dence and only persons who beard 
it can prove it—Recorded statement 
oan be used to refresh memory 12 

E 

Earnest Honey — 

-Refund of— See fl) CONTRACT 

ACT, S. 65. 

(2) Specific Relief Act, S. 18. 

Easement— 

* -An easement by prescription to 

bury the dead in land belonging to 
ancther is unknown to law 492 

* -Obstruction to light and air— 

Injunction is proper relief 97 

Easements Act IV of 1882) — 

-S. 13—Easements and quasi-ease¬ 
ments pass with sale 724 

-S. 13 (6)—Right of way is not 

continuous easement 489 

-S. 15—Acquisition of easement 

by prescription is different from 
acquisition of oustomary easement 275 

-S. 18—Acquisition by prescrip¬ 
tion is different from acquisition of 
customary easement 275 

-S. 19—Dies not apply where 

easement never existed 488 

-S. 22—Right to use roof as open 

space does not justify building on it 387 

Electricity Act (IX of 1910)- 

* -Schedule Cl. VI. Pro. (2) (c)— 

Supply can be discontinued where 
cut-out seals are out of order 142 

Estoppel— 

-See Evidbnoe Act, S. 115. 


Evidence— 

-Admissibility—There being no 

objection to admissibility to second¬ 
ary evidence, evidence can’t be 
rejected in appellate Court 273 

* -Identification — In absence of 

immediate identification parade, 
identification after many months is 
worthless 722 

-If admitted by trial Court should 

not bo rejected bv appellate Court 265 

"-Oral, if convincing should be 

aocepted even if no documentary 
evidence exists 265 

Evidence Act (I of 1872)— 

* -S. 14—Statement by accused 

immediately after the offence is 
relevant hut statement by another 
person to the accused must be prov¬ 
ed by the person who heard it 733 

* -S. 17 — Admission made for 

shortening litigation in a compro¬ 
mise petition which was found to he 
invalid by appellate Court, is net 


binding 316 

-S. 17—Admission of fact shifts 

harden of proof 650 

-S. 18 — Admission made by 

oounsel on a point of law cannot 
bind client 702 

-S 21—Admission made by the 

counsel on a point of law oannot 
bind olient 702 

-S. 21—Fact admitted by defend¬ 
ant’s Muktear may be required to 
be proved by Court 744 


-S. 24—Extra-judicial oonfession 

need not contain exact words of 
accused, it is enough if it givos the 
substance and is also corroborated 498 

00 -S. 32—Dying declaration 

though conflicting with initial report 
is not wholly unreliable 413 

* -S. 32—Questions with answers 

by signs owing to throat being cut 
are admissible under ol. (5) 581 

* -S 32 (1)—Statement must re¬ 

late to the injuries by which death 
was oaused . 253 

-S. 34—Account books alone are 

not sufficient evidenoe 540 

-S. 35—Entry in Register that a 

well is publio is no evidence against 
owner when owner had no notioe 
of the entry 511 
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Bsldeace Act (1872)— 

_-S. 42—Judgment after oontest 

baa more probative value than one 
on compromise 161 

‘00 -S. 45—Expert’s evidence is “ 

useless if unsupported by data 548 

-S. 60—Statement by aooused 

immediately after the offence is 
relevant but statement by another 
person to the aooused must be pro¬ 
ved by the person who heard it 733 

-S. 65—Discretion as to admis¬ 
sibility of secondary evidenoe should 
not be disturbed ■ 303 

4 -S. 65—Party must prove the 

exeoution of the original 303 

* -S. 65—Secondary evidenoe, pro¬ 

duction of—No objection by op¬ 
posite party or Judge—Appellate 
Court oannot reject 273 

-S. 65 (c)—Proof of loss is neoes- 

sary 40 

-S. 74—History of Multan Dis¬ 
trict attached to Settlement Record, 
was held to be a Publio document 639 


* -S. 79—Registration certificate 

—Genuineness is presumed 

-S. 86—Forwarding by Resident 

does not amount to certifying by 
him 

* -S. 90—Date of production is 

immaterial—Date of challenging 
genuineness is to be looked to 
-S. 91—Partition—Dooument evi¬ 
dencing partition — Registration 
neoessary—Oral evidenoe not allow¬ 
ed 

* --S. 91—Record of dying declara¬ 

tion is not substantial pieoe of evid¬ 
ence and only persons who heard 
it can prove it. Reoorded statement 
oan be used to refresh memory 

S. 92—Parties oannot be allowed 
to addnoe evidence to prove con- 
, trary to the terms of deed of gift 
that the transaction was in reality a 
hiba-biliwaz 

■—S. 101—Admission of fact shifts 
burden of proof 

^Anoestral land in Punjab 
—Burden is on him who alleges it 
to be so 

"®’ Exeoution admitted, 

consideration denied—Onus is on 
axeoutant 

1931/1, N. B. (Lab,)—i 


389 

493 

145 

286 



562 

650 

677 

39 


Evidence *ct (1872)— 

* -S. 101 —Will — Propounder 

must prove majority of testator 541 

-S. 105—Exception 1 to S. 300, 

I.P.C., must be pleaded and proved 
by the aooused 733 

* -S. 115—Estoppel must be very 

strictly interpreted and any point in 
doubt must be deoided against tbe 
estoppel 469 

-S. 115—Estoppel by conduct— 

Promissory note by Bank not 
specially providing for compound 
interest—Bank keeping ourreni 
accounts at oompound interest— 
Compound interest should be paid 
by Bank and also by Directors 
when they guaranteed payment 531 

4 -S. 115—Lessor allowing a person 

to purobase p.t Court auotion a 
lease hold subject to a right of 
forfeiture by lessor cannot exoroise 
that right as against purchaser 281 

* -S. 115—Minority being kaown 

to other party minor is not estopped 
from setting it up 294 


—S. 115—Preemption —Accepting 
money from the vendee .in satisfac¬ 
tion of mortgage does not estop 
mortgagee from pre-empting 159 

—S. 132—Section affords sufficient 
protection to a oo-aooused " 247 

-S. 133--Accomplice against whom 

oase is withdrawn under S. 494, 
Orim. Pro. Cede, less reliable than 
one to whom pardon is tendered 
under S. 337, Crim. Pro. Code 235 

—S. 133—Approver’s detention in 
Polioe look up is immaterial—His 
evidence should be corroborated in 
material particulars 357 

—S. 133—Mere company with tbe 
approver a lew days before dacoity 
is no corroboration of approver but 
production of part of property 
stolen in the dacoity is sufficient 
corroboration 727 

-S. 157—Evidence before Com¬ 
mitting Magistrate may be corro¬ 
borated by statement during polioe 
investigation 609 

—-S. 159—Lists of stolen articles 
discovered can be used by witnesses 
ta refresh their memory at the time 
of giving evidence bub the listB are 
not themselves evidenoe 737 
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Excess Profits Duty Act (X of 1919)— 

— -S. 18—Rules under R. 24 (3)— 
Proceedings means those under 
sub-R. (1) after default iD payment 54 

Execution— 

* -Executing Court cannot go into 

validity of decree 448 

-Executing Court is bound by 

terms of the decree 615 

Execution of Decree— 

-Judgment-debtor granting lease 

of bis land to decree-holder for 20 
years in satisfaction of decree— 
Executing Court cannot afterwards 
curtail the period 634 

Execution Sale — 

* -Sale of bouse site of a non-pro¬ 

prietor in a village without proprie¬ 
tor's consent in a Court-auction is 
void and not voidable 396 

Executor — 

*--Can't renounce after acceptance 

—Even executor de son tort is neces¬ 
sary party—Estate is not bound if 
bo is not made a t arty 543 

F 

Fatal Accidents Act iXIH of 1859) — 

00 -S. 1—Widow and son can reco¬ 

ver—Deceased provoking quarrel 
does not destroy the right 269 

Finding of Fact— 

See Oiv. Pro. Code, S. 100. 

G 

Guardian and Ward - 

-Guardian of a minor is not trustee 339 

Guardians and Wards Act (VIII of 1890/. 

T -S. 11—A person to whom notice 

ought to have been issued but was 
not issued can apply for revision 570 

-S. 19 {a )—No guar.ian of minor 

married female is to be appointed 
unless husbund is unQt 570 

* -S. 39—Failure of guardian to 

give secur.ty ordered—Order of 
District Judge saying anybody else 
should apply for appointment 
amounts to removal of tbe guardian 313 

H 

Hindu Law - 

* -A co-parcener by conversion to 

Mahomadanism ceases to be a 
co-parcener and separation is caused 
immediately od conversion 479 


Hindu Law— 

*-Adoption — Adoption being 

proved invalid—Gift or will will take 
effeot if it is so mentioned 103 

’-Adoption does not divest estate IQ 

already vested in the adopted son 480 

T -Adoption—Jains may adopt in 

dattaka form 339 

-Adoption of married orphan and 

only son is invalid 480 

'-Alienation by paternal uncle in 

presence of minor's mother does not 
bind minor's share in joint estate 533 

-Alienation by widow—Gift of less 

tharr- \ as dowry in daughter’s 
marriage is valid 429 

‘-Alienation by widow—Gift to 

charity of more than one-fourth is 
not valid 137 


* -Alienation in favour of a distant 

reversioner is not surrender— 
Alienation by widow without nec¬ 
essity is voidable only at tbe 
option of next reversioner 370 

* -Debts—In absence of illegal or 

immoral debt decree on mortgage 
by father can be executed against 
entire oo-parcenary property though 
sons are not personally liable or 
their share is not charged as such 263 

-Debts—Son’s property is liable to 

pay debts of insolvent father 297 

-Joint family—Alienation—Ali * 

enee must prove at least bona Me 
enquiry and want of knowledge of 
fictitious necessity 141 

-Joint family—Debts by manager 


—Benefit of family is not presumed 44 
-Joint family—Decree against co¬ 
parcener—Attachment of property 
gives uo cause of aotion 52 

* -Joint family—Manager can’t 

bind others by acknowledging time- 
barred debts 611 

* -Marriage—A marriage is not in¬ 

validated for want of the guardian's 
consent 570 


*-Marriage—Custom should not 

be extended by logical process— 
Marriage between Kbatri male and 
Brahman woman is not valid 243 

-Religious endowment — Trust 

without a trustee is possible 692 

-Reversioner—Where thedaugbter 

and her son are admittedly tbe next 
reversioner, and have given consent 
to the alienation, remote reversio¬ 
ners have no right to question it 464 
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Income Tax Act (XI ol 1922) 

__.g, 66—Commissioner oaonofc 

refuse to pass order on aD applica- 
.' tion to state a case—Revision lies 
from such refusal °6-, 

Inidsency— 

--Hindu son’s interest in joint 

property vests in Official Assignee 
on insolvency of father 297 

Interpretation of Statutes — 

* -Conflict—Law of the land is to 

be obeyed F. B. 513 

* -Indian Law is not invalid be¬ 

cause it oonfliots with English 
Law F. B. 513 

* -Place of section in the Act does 

not override its plain meaning 169 

* -Plain Waning is to he 

followed F. B. 513 

* -Proceedings of Legislature are 

not to be considered nor the inten¬ 
tion of the framers 374 

-Restrictive statutes should bo 

strictly oonstrued 418 

-Words admitting of one meaning 

—Courts should not speculate on 
the intention of the Legislature 65 


Jarlidlctlon— 

-Civil Court—Can't interfere with 


Landlord and Tenant— 

ating the tenancy unless bis repudi¬ 
ation is accepted by landlord 

-Repudiation of liability by tenant 

—Landlord oan sue for rent of 
whole period of tenancy 
-Tenant not liable if one co-sharer 


389 


328 


474 


643 


702 


i honest and fair exercise of discretion 
of a Municipal Com nittee 699 


takes possession 

Lease— 

-Construction—Tenancy termin¬ 
able by one week’s notice—Notice 
need not terminate at month's end 
—Double rent is good compensa¬ 
tion for holding over 

Legal Practitioner— 

-An admi99ion made by the coun¬ 
sel on a point of law oanDot biud 
client 

*-Carelessness of pleader’s clerk 

is not a sufficient cause to extend 
limitation under Limitation Act, 

S. 5 

-Foes should be calculated on the 

value for jurisdiction iD suits falling 
under Court Fee9 Act, S. 7 (iv) (d) 364 

oo-Letters Patent (Lahore) Cl. 8— 

Conviction under Cr. L A. Act is a 
reasonable oause—No regular pro¬ 
cedure is prescribed — Conviction 
need not subject the Vakil to general 
infamy S, B. 

Letter* Patent (Lahore)— 

-S. 10—Order rejecting applica¬ 
tion to set aside dismissal of appeal, 
is appealable 412 


401 


123 


L 

Land Acquisition Act (I of 189lj — 

00 -8. 23—Expert's evidence is 

useless if unsupported by data 548 

*-S. 23—Small plots purchased by 

neighbours fetching much higher 
value—Market value is the value of 
land laid out in the most luorative 
and advantageous way—Scheme 

must be aotual 1 548 

/ 

Landlord and Tenant— 

—>—Abadi—Odoupanoy tenant cannot 
build on shamilat land nor can be 

set up adverse title 315 

Adna Maliks are not liable to Ala 
Maliks for cutting trees on the land 278 
- Notice intimating that premises 
are vaoated is good 474 

—Possession of tenant does not 
bsoome adverse by his mere repudi- 


Llmltation Act (IX of 1908)— 

* -S. 5—Carelessness of Pleader's 

olerk is not suffioient oause 401 

* -S. 5—Difficulty of communica¬ 

tion between pleader and client— 
Delay not excused 599 

-S. 5—Filing copy of order referred 

to as part of the judgment aftor time 
may be excused if judgment is filed 
in time 731 

-S. 5—Mistake of faot—Fact of 

. death of a party not known to 
parties for more than three months 
— Mistake excused 692 

.-S, 5—Order being illegal, delay 

whioh was excusable was held to be 
no bar to revision 489 

-S. 5—Rule newly passed—Ignor¬ 
ance of the rule is sufficient exou9e 41 

-Ss. 6 and 8—Minor must sue 

within three years of his beooming 
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Limitation Act (1908) — 

major even to set aside a oomprom iae 
decree sanctioned by Revenue Court 427 

*-S. 7—Elder brother cannot give 

discharge of a decree debt on behalf 
of his minor brothers 681 

-S. 9—Exemptions not specially 

provided are not allowed 40 

'-S. 12—Copy applied for on the 

day of judgment— That day can't be 
excluded twice 599 

-S. 12 (1)—Mode of computation 

—Where cause of action arose on 
17-2-13, in the case of breach of 


contract not in writing and regis¬ 
tered, a suit filed on 17-2-16, is in 
time 709 

—S. 14—Exemptions not specially 
provided are not allowed 40 

—S. 19—Acknowledgment must be 
signed 484 

—S. 19—Admission alter limitation 
i3 o( no avail 484 

—S. 19—Manager of Hindu joint 
family can’t bind others by acknow¬ 
ledging time barred debts 611 

—S. 20—Does not extend the period 
of redemption 484 

—S. 20—Part payment of decree 
amount entered in execution appli¬ 
cation amounts to certification— 
Limitation is saved 676 


‘-S. 22—Suit for pre-emption— 

Joinder of one of the defendants 
after limitation due to minor plaint¬ 
iff's next friend’s mistake was not 
condoned • 230 

*-S. 26—Mere threat to create 

easement gives a cause of action 628 
-Art. 2 —Suit for damages for con¬ 
structing a branch tail distribuoory 
must be brought within 90 days— 
Northern India Canal and Drainage 
Act, Ss. 6 and 15 192 

-Art. 10— Land in po=S 98 sion of 

vendee—Time for pre-empticn runs 
when physical possession was taken 196 
-Art. 10—Property being in ten¬ 
ant's possession, date of sale is the 
starting point 302 

-Art. 10—Punjab Pre-emption Act, 

S 30—Vendee alroad\ in possession 
as tenant—Time runs from the date 
of mutation 394 

-Art. 10 — Whether a director 

whose acts are subjeot of construc¬ 
tion was a trustee or a partner or 
an agent to the Company or to the 


Limitation Act (1908)— 

body of shareholders depends 
upon circumstances of each case 435 

-Art. 12—To a suit by third party 

to eet aside Court-3ale Art. 12 does 
not apply but 144 applies 396 

-Art. 29—Applies only to seizure 136 

-Art. 36 — Whether- a Director 

whose acts are the subject of con¬ 
struction was a trustee or a partner 
or an agent to the Company or to 
the body of shareholders is to be 
determined according to the circum¬ 
stances of each case 435 

-Art. 36—Governs a suit for re¬ 
covery of compensation for misfea¬ 
sance—Companies Aot, S. 235 (3) 285 

* -Arts. 48 and 49—Suit to recover 

trees cut or compensation therefor 
is governed by Art. 48 or 49 71 

* -Art 61—Applies to suit for con¬ 

tribution by one partner for excess 
debt paid by him 112 

-Art. 66—Bond exeouted by two 

promisors—Article applies 534 

-Art. 75—Mere forbearance to 

6ue is not waiver 702 

-Art. 90 —The Direotor who was 

acting as a Chairman of the Local 
Board of Directors was in the cir¬ 
cumstances of this case held to he 
an agent of the bank and a suit 
against him for neglect and 
misconduct was held to be governed 
by Art. 90 435 

-Art. 90—Whether a Director 

whose acts are subject of construc¬ 
tion was a trustee or a partner or 
an agent to the Company or to the 
body of shareholders depends upon 


circumstances of eaob oase 435 

-Art. 91—To a suit by stranger to 

set aside Court sale Art. 91 does 
not apply but Art. 144 applies 396 

-Art. 96—Suit for possession of 

land equal to tho shortage of area 
allocted at partition—Art. 96 do93 
not apply 324 

-Art. 109—Limitation for recovery 

of mesne profits is three years 738 

-Art 115—Suit to reoovet an 

agreed amount on default of paying 
produce is within the article 149 

-Art. 123—Article governs a suit 

by a legatee against co-legatee 561 


—Art. 132—Providing in mortgage 
bond that default iu the payment 
of each monthly instalment as 
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Lltnitaiion Act (190B>— 

arranged should constitute a 
separate cause of action. The 
period of limitation should run from 
the date of default unless the payee 
waives the benefit of the provisions 
of prompt payment in case of default. 

Mere forbearance to sue is not 
waiver 702 

* -Arts. 134 aod 148—Only bona 

fide transferee is protected under 
Art. 134 otherwise Art. 148 applies 468 

--Art. 142—‘ Possession goes with 

title’ applies where land actually 
vacant—Otherwise presumption 
exists in favour of person in actual 
possession 

-Art. 144—Suit by transferee from 

a oo-sharer for possession against 
other co-sharers—Article applies— 
Limitation runs from date of 
transfer 

* -Arts. 144, 91 and 12—To a suit 

by third party to set aside a Court- 
sale Art. 144 applies 

* -Art. 148—Only bona fide trans¬ 

feree is protected under Art. 134 ; 
otherwise Art. 148 applies 

-Art. 164—Time will not be ex¬ 
tended if first summons was duly 
served but no notice was given of 
adjourned bearing 

-Art. 164—Whore deft, proves 

absence of service, plff. must prove 
that deft, knew of the deoree within 
thirty days of deft’s, application to 
set it aside * 

-Art. 168 — Appeal — Date of 

hearing not fixed—Notioe not given 
—Dismissal for default is improper 279 

* -Art. 177—Amending Act of 1920 

—Period of limitation is still 6 months 65 

* -Art. 177 — Deceased being 

neither defendant no respondent on 
the date of death—Art. 181 applies 316 

-Art. 181 — Applications under 

S. 37, Prov. Insol. Aot by a Reooiver 
are not governed by the artiole 331 

Art. 181 — Deceased neither 
defendant nor respondent on the 

* datB of death—Art. 181 applies 316 

Art. 181 —Preliminary deoree 
confirmed on appeal can be made 
final within 3 years of the appellate 
deoree 582 

— Art. 182— Non-payment within 
time fixed by the deoree not being 
penalized, ordipary limitation applies 635 


Limitation Act (1908)— 

-Art. 182—Part payment of deoree 

amount entered in execution appli¬ 
cation amounts to certification— 
Limitation is saved 676 

*-Art. 182 (4)—Deoree not execu¬ 

ted for three years—Amendment 
alter that period—Decree not 
revived 329 

Lunacy Act (1Y of 1912)— 

-Part II—Order of Dt. Magte. 

can’t be revised by High Court but 
is final subject to inquisition con- 
duo ted by a judioial officer * 55 


276 


682 


396 


468 


666 


233 


M 

M ahomedan Law— 

-A tomb would not of itself be 

wakf without an act of dedication 
Alienation — Mother being de 


382 


facto guardian caD’t alienate minor's 
interest in immoveable property so 
as to bind the infants 

Applicability — PathaDS of the 


564 


village Kutel in the district of Karnal 
are governed by Mabomedan Law in 
matters of inheritance 

■Dower—Widow can retain pos 


731 


session if obtained without force or 
fraud, till dower debt is paid 402 

* -Gift and hiba-bil-iwaz—Posses¬ 

sion is unnecessary in hiba-bil-iwaz 
unlike in Gift 562 

-Legitimacy—Maximum period of 

gestation—Abnormal oiroumstances 
must be proved by party alleging 
them 177 

-Marriage is dissolved by apoataoy 

of either party 397 

-Marriage—Law as to, unaffected 

by Majority Aot IX of 1875 673 

* -Marriage—Option of puberty— 

Interpretation of rules as to—The 
Muhammadan Law must be inter¬ 
preted with due regard to the 
change in public feeling and taste on 
questions of deoenoy—The question 
on all these oases will be ‘ has the 
plaintiff acquiesced’ in the marriage 385 

-Sale by mother as guardian is void 200 

-Succession — Murderer oannot 

suooeed to viotim’s property 605 

-Wakf is publio, ifpublio can enter' 
without special permission 432 

■Wakif can be trustee if so provi* 
ded in trust deed 432 
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Mahoroedan Law— 

-Waqf—No express dedication— 

Presumption—Sajjadanashio with¬ 
out waqf bolds only a courtesy 
title ' 58 

-Waqf — Officer without office 

holds courtesy title 382 

•Waqf—Two out of Rs. 22 being 


• — 
given Co relation, waqf is not illu¬ 
sory dedication 432 


Majority Act lIX of 1873i 
-S. 3 — Guardian 


baiag onoe 


appointed nge of majority is 21 

Malicious Prosecution— 

oo-Both absooce of reasonable and 


157 


probable cause and mihce must be 
proved—Proof of the former alone 
ig not sufficient—Burden is on 
plaintiff—Anger and haste contra¬ 
indicate malice 1 


Memo Profits. 

- See (1' Civ. Pro. Code, S. 2 (12>, 

(2) Limitation Act, Art.109 


Minor. 


534 


-A decree is not invalid merely 

because it is issued agamst a minor 448 

_Alienation by joint paternal uncle 

does not affect minor's share where 
his mother is living 
—Sale in favour of minor can be 
upheld 

-Specific performance where 

shares of vendees, bub money is not 
specified it is a joint transaction 
and can be enforced against major 
vendees only 


611 


146 


Mortgage- 

-Construction — Mortgage-deed 

Claim to redemption without paying 
interest, depends on terms of the 
deed 

_-If no consideration ha6 passed 

there is no mortgage 


273 


381 


lanlcipality. 

_Civil Court cannot interfere with 

honest and fair exeroise of discretion 
of a Municipal Committee 699 


N 


egotiable Instruments Act (XXYI of 1881)— 
o 4 —Mere mention of interest— 


-Q, 1 - UAV.V- 

No undertaking to pay—Instrument 

is not a pro-note. 684 


Negotiable Instruments Act 11881) — 

-S. 45 (a)—Huudi payable afc eight 

—Loss of, does net give a light to 


demand duplicate 

•S. 40—Indorsement and delivery 


198 


t 


for collection does not pas3 property 
in the hill 

-S. 50—Indorsement and deli¬ 
very ior collection does not pass 


640 


property in the bill 
-S. 64 —Loss cf hundi—Present- 


640 


ment is not dispensed with 

76 (a)—Hundi lost—Dupli- 


193 


■S. 


cate not supplied—No pr'jsontmetit 
is ueoessary 

—S. 118—Onus is od deft, to show 
that plff. is not a holder in due 
course 


193 


462 


Northern India Canal and Drainage Act 
(VIII of 1873)- 

-S 9 . 6 and 15—Suit for damages on 


account of coostruotion of a branch 
—Tail distributory — Limitation 
Act. Art 2—Suit must be brought 
withio 90 daya 192 

—S. 15—Construction 169 

—S. 15—Preventive action taken 


by Canal Officer falls under S. 15- 
Suit for damage caused by such 
aotion oomes under Limitation Act, 

Art. 2 169 


Opium Act 'I of 1878) — 

-S. 9—Preparation and admixture 

—Meaning 99 

-S. 9 (c)—Preparation of sugar- 

mixed opium pills is no offence 529 


Pardanashln Lady— 

*-Literate and litigating lady 

cannot claim the same privileges 
•Suing as plaintiff and alleging 


200 


fraud and deception, must prove it 200 


Partition— 

*-Deed providing a date of separa¬ 


tion—Partition is presumed as 
taken place on that date though 
parties take possession uf shares 

earlier 155 


Partition Act (1Y of 1893)- 

-S. 2—Applies when partition is 

not convenient 325 
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Penal Code (let XL¥ of I860'— 

_g. 21 (ix) — Sub-Inspector of 

Police, belonging to Finger Print 
Bureau is a Public servant 

* _S. 23—Lobs is notan ingredient 

of an offence under S. 40G 

__S. 34—All persons taking part in 

assault are guilty of murder 

-Ss. 34 and 326 -From joint 

assault with deadly weapons — 
Common intention is presumed— 
Tbe section applies 

* -S. 63—Sentence of fine—Ability 

to pay should be considered—Im¬ 
prisonment is to be preferred 

-S. 73 — Solitary confinement 

cannot be awarded for convictions 
under Arms Aot 

•S. 75 — Separable offences— 


Penal Code (I860)— 

-Ss. 300 and 


34—All persons 


355 


353 


415 


216 


81 


667 


Attempting to stop people from 
proceeding by a train and throwing 
stones at them after tbe train has 
Btarted are distinct offences 
•S. 100 — Accused striking 


585 


deoeasod after latter struok former 
and aaoidentally causing death, is 
entitled to tbe benefit of tbe seotion 227 

* -S. 117—Instigating the forma¬ 

tion of an unlawful association and 
contributing towards it is an 
abetment of an offence under S. 17 
(1) of the Criminal Law Amendment 
Aot and if it is by a olass of persons 
exceeding ten, it is an offenoe under 

S. 117 440 

-S. 147—Where both parties could 

not prove who were tbe assailants 
both are guilty of rioting 482 

-S. 147—Charge should clearly 

state tbe common objeot 667 

* -S. 153-A—Reminding Hindus of 

similar oocurrenoes in other plaoes is 
no offence under the seotion where 
it is made in sober language and is 
free from exaggerations and inoiaive 
^ comments 502 

--S. 186—Obstruction to helpers 

of tbe publio offioer is not obstruc¬ 
tion to publio offioer 238 

-8.198—Inquiry under S. 11 of 
the Frontier Crimes Regulations is 
not a judicial proceeding 


"Ss. 232 and 285—One offenoe 
being part of the other 86ntenoes 
under both are illegal 
S. 300—Sudden and grave pro¬ 
vocation is ground for reduoing 
sentence 1 


729 


78 


62 


taking part in assault are guilty of 
murder -41o 

Ss. 300 and 325—Death of ohild 


one year old—Accused ignorant of 
tbe child's presence—Child killed 
in an attempt to beat the mother.— 
Conviction under S. 325 is proper 
—S. 300,Ex3ept. (1)—Mere remons- 
tration with tbs accused’s father for 
diverting the course of old water 
channel is not- a grave and sudden 
provocation 

-S. 300—Excep. (l), and S. 326— 


47 


742 


Attaok and burs with a penknife 
after provocation—Offenoe of griev¬ 
ous hurt committed 
-S. 302—Death caused by shot of 


234 


gun justifies aoquittal when it is 
doubtful wbetber the accused fired 
it 720 

—S. 302—Evidenoe being incon¬ 
sistent acousod should be acquitted 168 

-S. 302—EvideDce sufficient for 

robbery is not sufficient for murder 109 
— S. 302—Provocation mast be 
such as will upset a man of ordi¬ 
nary sense and calmness to reduce 
murder to oalpab:e homicide 450 
8. 302—Youth and absence of 


premeditated motive are sufficient 
for refusing to pass capital sentence 654 

-S. 304—Who gave fatal blow 

being unknown, none oan be oonvic- 
ted of murder. 555 

—Ss.304 and 323—Death caused bi- 
beating amounting to simple hurt— 
Acoused ignorant of diseased 9pleen 
of the deceased—Conviction under 
S. 323 only is legal 218 

•Ss. 304 and 325—Grievous hurt 


oausing death owing to a single 
blow on the head justifies convio- 
tion of all tbe assailants under 
S. 325, but not under S. 304, where 
who gave the blow is unknown 
S. 325—Proof — Where three 
men attaoked another with dangs 
and caused two separate grievous 
hurts, it oan fairly be presumed that 
all intended to cause or knew that 
they were likely to cause grievous 
hurt 

•S. 831-—Demand refers to proper¬ 
ty 

—Ss. 345 and 498—Only husband 
oan aompound an offenoe under 


654 


555 

167 
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Penal Code (I860)— 

S. 498—Acquittal on compromise by 
any other person is illegal 330 

-S. 353—Police on guard is a 

public servant in the discharge of 
his duty 257 

-S. 353 — Resistance to illegal 

warrant is no offence—Warrant to 
attaoh supratdar’s property is illegal 667 

* -S. 353—Resistance to public 

officer acting in good faith though 
the act be illegal or irregular is 
offence 632 

-S. 363—When prima facie evi¬ 
dence as to girl being enticed away 
exists, Magistrate should deoide 
whether offence under S. 366 or 
some other cognate offence against 
female of over 16 was committed 718 

-S. 366—Abduotion to compel 

marriage—Woman living willingly 
with accused before abduotion— 
Intent necessary under the section 
is not complete 218 

* -S. 366—Guardian being not 

quite opposed to the marriage the 
offence is less serious 110 

-S. 376 — Uncorroborated testi¬ 
mony of the woman is not sufficient 
—Evidence of resistance by the 
woman is a good guide to determine 
her consent or want of consent 669 

* -S. 373—Olaim of right though 

unfounded is good defence if the 
olaim is bona fide 453 

-Ss. 379, 511 and 447—Accused 

was caught in the vicinity of cattle 
on another's land—No offence is 


committed under S. 511 223 

* -S. 383—Demanding money for 

doing what one is not bound to do 
is no offenoe 162 

* -S. 397—‘ Suoh offender ’ means 

the man who uses deadly weapon 409 

* -S. 406—Goods held in trust at 

Calcutta fraudulently sold in Cal¬ 
cutta—Calcutta Courts alone have 
jurisdiction 353 

* -S. 406—Loss is not an ingredi¬ 

ent of an offenoe under S. 406 353 

-S. 408—S. 179 of the Criminal 

Procedure Code does not apply to 
offence under Penal Code, S. 408 663 

* -S. 441—Trespass without the 

specified intent is not criminal tres¬ 
pass though the act may be unlaw¬ 
ful or may be a tort 449 


Penal Code (I860)— 

* -S. 442 — Walled courtyard.—A 

wailed courtyard which is nob provi¬ 
ded with a door and the entranoe 
to whioh is open is not a building 623 

* -S. 447—Beating complainant in 

a fiold belonging to a third person 
does not constitute criminal trespass 252 

oo-S. 447—Trespass on land in 

tenant’s possession—Complaint by 


landlord is sufficient 286 

*-S. 498—Acquittal of abduotion 

is no bar to trial for detention 330 

-S. 498—Death of husband before 

decision is not affected by Probate 
and Administration Aot, S. 89 72 

-S. 498—Only husband can com¬ 
pound offence under—Acquittal on 
compromise by any other person is 
illegal 330 

Pleading! — 

-Construction should be liberal 342 


Practice — 

——New plea—Second appeal. See 
Civ. Pro. Code, S. 100 
-New plea—New plea involving 


new evidence is not permissible 468 

-New plea—Second appeal— 

Question as to burden of proof 
is one of law and oan be taken in 
second appeal 195 

* -Plea of law on proved faots oan 

be newly raised 543 

-Procedure—The procedure of dis¬ 
posing of a case two days prior to 
the date fixed for bearing is unusual 
and vitiates the decree 459 

Pre-emption— 

* -Can be enforced out of Court 651 

* -Conveying property Dy vendee to 

pre-emptor— No right of pre¬ 
emption arises 651 

-Custom existing in a sub-division 

applies to whole sub-division— 
Custom of pre-emption exists in 
Cbuni Mandi, Lahore 335 

-Custom—Multan City—The ous- 

tom of pre-emption does obtain in 
the sub-division Husain Agabi of 
the City of Multan 700 

-Custom of, prevails in Delhi City 

in respect of sales of residential 
houses 495 

-Deposit of pre-emption amount. 

See Civ. Pro. Code, O. 20, R. 14. 
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(Pre-emption— 

*-Partial pre-emption shoald be 

allowed where vendee himself 
breaks integrity of tbs property 431 

-Parts of bouse separately sold— 

No pre-emption of any one part is 
allowed merely because it forms 
part of tbe whole 163 

——Pre-emption deoree-bolder selling 
property to stranger subsequent to 
tbe deoree is not debarred from 
olaiming possession in execution ’ 615 

-Pre-emptor is not bound by perso¬ 
nal covenants entered into between 
vendor and vendee after tbe execu¬ 
tion of sale 221 

-Pre-emptor must possess tbe 

qualifications entitling him to pre¬ 
empt, upto date of suit 613 

-Sale of sits—Owner of building 

thereon oan pre-empt 335 

-Town divided into sub-divisions— 

Custom of pre-emption in one sub¬ 
division does not lead to presump¬ 
tion of thesamein the neighbouring 
aub-diviaion 161 

-Value for Oourt-fees and jurisdic¬ 
tion is the value on date of sale and 
not on date of suit 380 

-Punjab— 

-Waiver by father of right to pre¬ 
empt—Son is uot bound 68 

♦*lloa» Act (IX of 189Ij —- 


S. 3 .2)—Uader-trial prisoner is 
a prisoner—Judicial lock up is a 
prison 

(Provincial Insolvency Aot (Y of 1020) — 



S. 10— Prima facie inabilit 
pay debts justifies an order 

Ss. 16 and 36—8. 36 is not 
trolled by S. 16 

~?a. 3® an ® 16—S. 36 is not 
■rolled by S, 16 

—~S, 37—Applications under, 
■Beoeiver are not governed 
^ Art, 181 of Limitation Act 

Creditor oan apply 

—•--8. 63—No time limit for a 
Mtion under 8. 53-Limitation 
Art. 181, dpes not apply 

" B- 64—Beal object to gain ac 
debtor and not to p 
»reditor—No preference exists 

WM/T. N. 8. (Lab,)—fi 


724 

374 

374 

331 

553 

553 

686 


Provincial Small Goose Courts Act (IX of 
1887)- 

-Sob. II, Art. 15—Sait to recover 

balance of purchase money is nob 
for specific performance of contraot 314 
-Soh. II, Art. 35 (»)—Suit to re¬ 
cover silver given to defendant to 
prepare ornaments is not cognizable 
by a Small Cause Court 668 

*-Soh. II, Art. 35 (ti)—Suit for 

price of timber, sold as standing fee3 
misappropriated is within tbe article 71 

Public Gambling Act (III of 1867)— 

-Crim. Pro. Code, S. 556—Magis¬ 
trate issuing warrant may not try 
when required to give evidence in 
the case 247 

-Ss. 3 & 4—Warrant not contain¬ 
ing description of gaming bouse 
is illegal 247 


Punjab Colonisation of Government Lands 
Act (Y of 1913)- 

-S. 19—Agreement to transfer is 

not invalid 337 

-S. 19—Promise to pay half pro-' 

duce or money is not illegal 149 

Punjab Courts Act (III of 1914)— 

—S. 44— No revision lies from 
interlooutory orders F. B. 425 


-(Y1 of 1918)- 

* -S. 41—A finding under 0.41, 

R. 25 as regards oustom can be 
challenged without a certificate 
referred to in S. 41 

-S. 41—Order itself may amount 

to a certificate 

S. 41 (3)— Certificate is not 
neoe88ary if point of ouetom is not 
disputed 

S 41 (3)—Does not prohibit 
supporting a deoree by agitating a 
question of oustom by oross-objeo* 
tions without certificate 

S. 41 (3)—Pre-emption suit— 
Certificate is uot neoeesary where 
appeal Court does uot go into ques¬ 
tion of custom 

" 7 ®; *70 (1) (a)-Question as to juris¬ 
diction being deoided erroneously 

by lower appellate Court no revision 
lies 

^"(ii of°«S5j- (Po * w 10 ooBt * rt) Aet 

“—S'. 6 — Soil by heiis against 
appointed heir U not barred 


455 

365 

289 


368 


278 

278 


675 
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Punjab Excise Aot (I of 1914)— 

-S. 24 (3)—Excise Manual, S. 407 

of Vol. I 73 

-S. 61 (1) (a) and (2) (a)—Owner 

of the bouse where liquor is brought 
aoes not beoome a joint possessor 233 
Punjab Land ReTenne Act (XYII of 1887)— 

-S. 44—Presumption does not exist 

as regards devolution ol land 444 

*-Ss. 44 and 31 (2) (a)—No pre¬ 

sumption can be drawn as to oaste 
from in entry in annual records 151 
S. 70—Civ. Pro. Code, S. 60— 


'Pancbotra' money is not covered by 
the section 226 

-S. 158—Partition— Lesser area 

than due allotted—Civil Court can 
try euit for making up defioienoy 
by allotting area omitted in parti¬ 
tion 324 

Punjab Loans Limitation Act— 

-Bond executed by two promisors 

—Article applies 534 

Punjab Municipal Act (III of 1911)— 

-S. 3 (13)—Street—‘Accessible’ 

includes right of access 393 

-Ss. 33 and 152—Delegation of 

powers to president without sanction 
is not valid 80 

-S. 56 (6)—Publio taking out 


water for nearly thirty years 
does make the well necessarily a 
publio one 511 

—S. 61 ( b ) and S. 242—Powers 
conferred by S. 242 are limited to 
imposition of taxes described in 

S. 61 (6) F. B 361 

—S9. 84 and 86— ]liig*l levy of 


tax—Refund, suit for—Civil Court 
oan try 619 

—S. 155—Long use though prohibi¬ 
ted is no offenoe 670 

—S. 175—Tender of compensation 
should accompany notice 89 

-S. 193 — Sanction subject to 


leaving certain space, is not ultra 
vires 393 

-S. 228—Authority to proseoute 

must be written and in detail 80 

-S. 242 (1) (o)—Profession does 

not include the office of Naib 
Tabsildar 147 

-Ss. 242 and 61 (6)—The powers 

conferred by S. 242 are limited to 
the imposition of taxes described in 
S. 61 (5) F. B. 361 


Punjab Pre emption Act (I of 1018)— 

-Fallow land does not necessarily 

cease to be agricultural land 657* 

-Vendee already in possession as 

tenant—Time runs from the date 
of mutat ; on 394 

-Village — Rural areas beoome 


urban owing to commercial pursuits 662 
—S. 3 (5) (a)—Sale authorised by 
Civil Court under Guardians and 
Wards Aot, S. 29, oan be pre-empted 
— S. 5 (a)—Shop—Building used 


48 


for storage is not shop 
—S. 5 (6)—For a house to be 
Dbarmasala, there must be dedica¬ 
tion 

—S. 15 —Vendor’s widow cannot 


pre empt—Sale of a portion of Sha- 
milat only gives right to pre-empt 
—S. 16 (secondly)—‘ Structure ’, 
meaning—' Structure and Building,’ 
difference between 
•Ss. 21 and 15 (a), (b )—Oooupanoy 


213 


495 


333 


172 


tenanoy—Landlord oannot pre-empt 210' 
—S. 22, sub-S. (5), cl. (o) and sub- 
Ss. (2) & (1)—Deposit withdrawn 
after deoree—Pre-emptor’s olaim is 
not liable to dismissal 68 

—S. 25—Word “debt" in the pro- 

716 


viso includes a mortgage debt 

-S. 30—Time runs from mutation 

when vendee is in possession prior 
to sale 

Poojab Redemption of Mortgages Act 
(II of 1918)— 

S. 12—Order under, suit to 


695 


606 


impeach—Limitation Aot, Art. 14 
applies 690 

Punjab Tenancy Act (XVI of 1887) — 

-S. 5 (1) (d )—Jagirdar iuoludes 

muafidar — By occupation for 
20 years without service be becomes j 
oooupanoy tenant 

-S. 57 —Joint tenants, even though 

they have no oommon ancestor, 
succeed by survivorship where 
partition is for cultivation F. B. 

-Ss. 60 and 77 <3) (g)— Oooupanoy 

tenant wrongfully dispossessed by 
landlord—Suit by tenant lies in 
Rev. Court, though filed after one^ 
year of dispossession .539 

-S. 77'3), proviso (1)—Ejeotment 

suit—Oooupanoy rights olaimed by 
defendant—Suit is oognizable by 
Revenue Court 636- 


127 


SUBJECT INDEX, 1924 LAHORE- 


35 


Q 

Queitioa of Pact or Law— 

- See Civ. Pro. Code S. 100. 

R 

Railway* Act (IX of 1890)- 

*-S. 72—Absence o( watoh in the 

night amounts to wilful negleot 594 


•S. 72—Running train.—A " run¬ 


ning train ” mean9 a train in motion 
between stations 594 

■S. 77—Notice to Secretary to 


Govt. Railway Dept, in case of 
Govt. Railway is valid 594 

*-Ss. 77 and 140—Notice upon 

Traffic Manager is not sufficient 504 

Regiitratlon— 

-Presumption. See Evidence Act, 

S. 79. 

Regulation Aot (XVI of 1908)- 

-S. 17—Agreement to give a share 

of crops needs no registration 
S. 17—Deed must be read as a 


whole 

—~S. 17—Mortgage-deed being not 
signed by parties—Registration is 

cot necessary 

^—Partition—Document 
evidencing partition—Registration 
necessary — Oral evidence not 
allowed 

“8.. 17 (1) (6)—DooumeDt relin¬ 
quishing reversionary rights is 
oompulsorily registrable 

-Ss. 17 (1) (d) and 2 (7)—Receipt 

embodying terms of a lease must be 
registered 

* '8- 17 (2) (v)—Reoeipt for ear¬ 
nest money stating another docu¬ 
ment to be drawn np need not be 
registered 

——S. 58—Endorsement as to ad¬ 
mission of execution is not necessary 
—Registration certificate is not 
admissible to prove admission of 
^ execution 

——S. 58—Regia tration certificate— 

* Genuineness is presumed 

ainti «f 0 ®^ or eemenfc as to admis- 
22| ® f ” eoafcion ie not neoessary- 
Registration certificate is not admis- 
Bible to prove admission of exeou- 

“*>8.72 and 78-Mere non-appear- 

» tJania^-Miataka due to doubt as 


149 

337 


249 


286 


641 


27 


163 


389 

389 


389 


Registration Act (1908)— 

to the remedy being under S. 73 or 
72 was oondoned 
S. 73—Unverified petition is a 
valid application 

-S. 77—Question of validity is 

irrelevant 

Religious Endowment— 

-Residue to be enjoyed by Mut- 

walli is a valid oondition 

Succession by Chela to one shrine 


-— .»-— — —-—-— 

does not entitle him to succeed to 
another 

Res Judicata — 

- See Oiv. Pro. Code, S. 11. 

Restitution of Coojogal Rights — 

-See Civ. Pro. Code, O. 21, R. 33, 

-Where the husband did not oare 

to bring the wife to bis bouse some 
two years alter puberty : Held tbe 
olaim for restitution should be 
refused 

Review— 

-Order for review being set 

aside, further proceedings against 
the original deoree are revived 

Revision —Civil — 

-See Civ. Pro. Code, S. 115. 

Rioting— 

- See Penal Code, S. 147. 

Rlwaj-l-am — 

-Evidentiary value is great 

regards custom reoorded therein 
Is important piece of evidenoe 
among people generally following 
oustomary law 


28 

23 

28 


459 


170 


188 


225 


as 


37 


698 


Ball Aol (XII of 1883)— 

~. S ‘ . ^7 Importation inolude3 
bringing from one part of territory 
into another 

Seoondary Evidenoe — 

- See Evidence Act, S. 65 (c) 

Soldiers (Litigation) Act (IX of 19iR)— 

11 T'^PP ,ie8 °uly where plain- 
tm is soldier o( the date of suit 
Specific Perforraaoce— 

Damages not prayed for can be 
granted even along with apeoifio 
t performance 

—Of a (SJnbrAol to sell against a 
minor can’t be granted unless benefit 
is ptoved 


160 


395 


713 


181 
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Specific Performance— 

* -Sale of immoveable property— 

Real intention and not mere words 
determine whether time is of essence 151 

* -Thing agreed must be done 

though penalty is attaohed 151 

* -Would be refused where its 

grant would not give appreciable 
advantage to plaintiff 163 

Specific Relief Act (I of 1877)— 

-S. 18 id )—Vendor unable to com¬ 
plete sale beoauseof hndefeotive title 
—Defect knowD to buyer—Buyer 
is entitled to refund of earnest 
money paid to vendor but not to 
interest tbereon 476 

-S. 19—Damages not prayed for 

oan be gran‘ed even along with 
speoifio performance 713 

-S. 27, 01. ( b )—Defendant must 

prove that his case falls under the 
exception 344 

-S. 35—1/5 area being less than 

that agreed vendee was entitled to re 
soind and to get back earnest money 74 

** -S. 41—Minor repudiating sale 

by himself on the ground of minority 
need not refund the purchase- 
money—Contract Aot, Ss. 64 and 65 294 

-S. 42—Compromise was made by 

a proprietor governed by customary 
law—Declaratory suit by the heirs 
challenging compromise for want of 


good faith lies 35 

*-S. 42—Mere threat to oreate 

easement gives a cause of aotion 628 

-S 54—No injunction should be 

granted where there is no breach of 
ooutraot, nor infringement of rights 
has occurred 297 

-S. 54—Permissive use does not 

justify injunction 488 

Stamp Act {II of 1899)— 

-S..36—Hundi though inadmissi¬ 
ble suit on original oause of aotion 
can lie 144 

Succession Certificate Act (VII of 1899 — 

-S. 25—Decisions under the Aot 

are not res judicata 493 

Surety— 

- See Contract Act, S. 133. 

T 

Transfer of Property Act (I? of 1882)— 


—Applies to Punjab in principle— 
The T. P. Aot though not specifi- 


Transfer of Property Act (1882) — 

oally applied to the Punjab is 
applicable in principle 707 

-Principles apply to the Punjab 281 

-S. 6 (e)—An executory contraot 

for future sale of immoveable pro¬ 
perty is not a mere right to sue 
although a right to sue is in¬ 
volved in it on breaoh of its condi¬ 
tions 709 

* -S. 6 (e)—Mere right to sue—An 

executory contraot for the future 
sale of immoveable property is not 
a mere right to sue although aright 
to sue is involved in it on breach of 
its conditions 709 

-S. 10—Applies to the Punjab — 

Agriculturists as a whole being res¬ 
tricted by certain defioiterrule9 from 
disposing of their ancestral land is 
no reasou for recognising an abso¬ 
lute bar against alienation of gifced 
land 674 

-S. 10—Restraint on alienation of 

estate with full proprietary title is 
void though embodied in a compro¬ 
mise 729 

-S. 41—Inquiry and good faith 

are necessary to pass titles 738 

-S 53—Father selling property 

to son —Consideration proved as 
passed—Son's good faith proved — 

Sale is not void though father's 
object wa? to avoid payment of 
just debts 707 

-S, 54—Sale in favour of minor 

oan he upheld 611 

-S. 60—Period of 51 years to¬ 
gether with interest on mortgage- 
debt without deduction for rents 
and profits is a clog—Transaction 
must be viewed as a whole 129 

-S. 72—Principle contained there¬ 
in applies in the Punjab 154 

* -S. 101 — Merger takes plaoe 

though mortgagee purchases equity 
of redemption in son's came, where 
there is no intervening mortgage 377 

-S. 106—Tenanoy terminable by 

one week’s notice—Notioe need not 
terminate at month's end—Double 
rent is good compensation for 
holding over 643 

- S. Ill (ff)—Denial of landlord’s 

title must be in clear terms—Lessor 


37 


BUBJECT INDEX, 1924 LAHORE. 


Transfer of Property Act (1882)— 

must do some act to show his 
intention of determining the lease 281 

-S. Ill (g) and 114—Ejectment 

suit by lessor’s transferee— 
Forfeiture for Don-payment does 
not occur where it was only a 
penal clause. 49 

-S. 130—Clear words, mention¬ 
ing sale of bond, being used 
assignment is complete. 684 

——S. 136 has no application to 
the Punjab 709 


W 

Wakf- 

*-Takia—Alienation and prati- 

tion of Takia property is void. 653 

Will- 

-Proof—Propounder must prove 

majority of testator. 541 

Words and Phrases— 

-The words in a sale deed “mai 

jiimala haktik viulaa-lika liar 
kism" are not sufficient to convey 
the right of way. 438 

-The word ‘mother’ does not 

include grandmother. 698 
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0 

203 

iou 

1924 

ti 

41 

23o 

1924 

A 

* • 

IMA 

10 

•t 

C 

690 

82 

tt 

A 

302 

L54 

1923 

c 

417 

237 

vv 

N 

iOU 

12 

1924 

M 

100 

83 

1923 

B 

177 

157 

1925 

p 

201 

238 

M 

o 

oil 

34*5 

14 

1923 

P 

483 

91 

•V 

A 

79 

171 

1924 

B 

166 

240 

» 

M 


17 

1922 

B 

321 

92 

tv 

B 

467 

174 

1923 

L 

268 

241 

VV 

B 

uu9 

26 

1923 

C 

681 

97 

1922 

A 

519 

176 

1922 

L 

101 

247 

tv 

B 

•>o 

107 

27 

29 

30 

H 

•* 

<924 

A 

C 

A 

520 

714 

54 

100 

107 

109 

1923 
1922 

1924 

P C 
A 

0 

194 

411 

234 

177 

181 

183 

1924 

1925 
1924 

P 

C 

A 

42 
14 6 
299 

251 

252 

253 

1922 
1924 

1923 

JLS 

L 

P 

c 

loi 

235 

185 

A 1 Q 

32 

•t 

P 

88 

112 

1922 

A 

438 

186 

IV 

B 

47 

257 

1922 

vy 

r 

OlV 

35 

H 

A 

305 

113 

*• 

A 

410 

188 

vt 

A 

194 

258 

1923 

-L* 

7? 

110 

37 

tt 

tv 

223 

>15 

1923 

0 

272 

189 

tv 

B 

51 

260 

V VI/ 

1924 

ii 

p 

113 

on 

39 

IV 

M 

205 

116a 

1922 

T. 

58 

192 

tt 

O 

32 
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1 923 

JT 

n 

a9 

A C 

4- 

44 

1922 

N 

P C 

14 

226 

1165 

117 

1923 

1*22 

0 

B 

271 

347 

193 

206 

vt 

It 

c 

B 

216 

100 

264 

266 

1924 

\s 

M 

n 

25 

111 

46 

1924 

N 

101 

120 

1924 

0 

142 

207 

1923 

L 

116 

274 

H 

a 

T 

232 

48 

50 

•• 
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Af 

N 

3i0 

334 

122 
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1923 
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A 

0 

7 

40 

209 
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•t 

1924 

P 

M 
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1924 

Li 

B 

57 
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A 

5i0 

129 

1922 

A 
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vv 

M 
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N 
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B 

154 

219 

1922 

B 
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57 

63 

66 

70 

no 
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A 

A 

PC 

A 

M 
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40 
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A 

B 

A 

A 

PC 
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417 
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140 

95 
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230 

1924 
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L 

B 

L 

B 

L 

30 

140 

11 
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IV 

0 

Af 

O 

Af 
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44 
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49 

729 

73 

HN 

t» 

p 

235 

>44 

1924 

A 

81 

231 

*t 

C 
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VV 

B 

mm 
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C 
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B 
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L 
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Q 
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0 
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M 
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N 
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178 








52 


77 Indian Cases ■= All India Reporter (Contd ) 


1924 Lahore 


1.CI 

A. 1 R 
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A 

I 

R 

II c| 

A 

r 

* 
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A 

1 R 
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1923 0 

12 . 

4»h 

19:3 

L 

509 

oi>z 

19:4 

u 
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1 

1924 

PC 

146 

327 

1922 L 

)eb 

447 

*• 

L 

513 

564 

1923 

C 

82 

756 

t» 

A 

554 

329 

1924 0 

120 

448 

1924 

A 

143 

568 

1924 

M 

201 

758 

1924 

M 

177 

333 

•• L 

141 

149 

1923 

B 

294 

572 

1923 

A 
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1923 

A 

559 

334 

1922 P 
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450 

ft 

C 
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C 

382 

761a 

1922 
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336o, 

•• L 

290 
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it 

B 

296 

580 

1924 

M 

438 

7616 

1924 

N 

55 

■636b 

1924 B 

17( 

464 

1924 

M 
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585 

•• 

L 

251 

7 62 

1923 

L 

564 

337 
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1 923 

L 

505 

587 

• t 

P 

267 

?6lo 

1924 

M 

512 

338 

” L 

148 

472 

•1 

B 

293 

588 
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L 

427 
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1923 

L 

565 

340 
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147 

473 

11 

L 

497 

589 

•• 

c 

A 

259 

765 

1924 

M 

483 

342 
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5? 
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B 

299 

592 

1922 
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766 

M 

M 

582 

346 
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14' 

475 
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502 

593 
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N 

301 
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0 

158 

347 

.. M 

25 i 

476 
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B 
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600 

1923 

L 

537 

771 

11 

0 
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124 

477o 

*• 

L 

504 

602 

•• 

L 

539 

77 2 

1924 

M 

474 

353 

» 0 

141 

4776 

•1 

B 

302 

604 

1925 

S 

34 

774 

1923 

C 

582 

355 

1923 PC 

184 

47 < 

•• 

L 

506 

606 

i924 

L 

110 

776 

II 

0 

160 

357 

1924 P 

166 

479 

•• 

B 

364 

607 

1922 

P 

498 

777 

1924 

M 

491 

358 

» 0 

149 

481 

1925 

M 

10 .) 

609 

1924 

A 

150 

781 

ll 

M 

646 

362 

» R 

139 

489 

1923 

L 

516 
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ft 

P 

27 

783 

ft 

C 

456 
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1923 C 

1924 R 

61 f 
12 ' 

490 

492 

1924 L 
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249 

616 

618 
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A 

563 
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A 

497 
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c 
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823 
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L 

A 
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C 
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ft 

p 
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A 

XT 
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81 
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L 
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0 
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A 
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«• L 
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534 
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C 
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A 

XT 
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L 
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S 
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N 
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L 
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;28 
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0 

331 

828 

ft 

A 
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1922 A 

278 
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*• 

M 

48? 

'29 

ft 

A 

381 

425 b 

1924 L 

17 

541 

ft 

L 

390 

733 

1925 

0 

51 

833 
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c 

708 

429 
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542 

1924 

M 
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P 
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839 

ft 

0 
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» L 
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547 

ff 

M 
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P 
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B 
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ft 

P 
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If 

C 
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ff 

0 

48 
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ft 

R 
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L 
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L 
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23 
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P 
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II 

0 
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L 
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1924 

C 
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1924 

L 

680 
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875 

•I 

A 

575 

907 

1924 

C 

327 

952 

1923 

B 

14* 
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1922 

PC 384 

877 

1924 
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89 

908 

1923 

L 

684 

955 

** 

A 

170 

1015 

1924 

C 

513 

O' 1 

878 

1923 

B 

449 

909 

•1 

A 

173 

957 

1922 

P 

507 

1020 

1923 

A 
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M 

L 
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M 

C 
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1923 

A 

91 
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M 

R 
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A 
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911 

»• 

N 
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•i 

L 
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C 
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1924 

R 
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913 

II 

A 
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982 

1922 

LB 

40 
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If 

C 

585 
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1923 

A 

610 

914 

• 1 

B 

464 

983 

1323 

L 

691 

1028 

1925 

0 

75 

885 

1924 

R 

100 

917 

1922 

M 

404 

984 

ii 

L 

666 

1030 

1923 

C 

669 

886 

1923 

A 

595 

918 

1923 

A 

165 

986 

1924 

C 

329 

1032 

1924 

A 

613 

887 

1924 

R 

172 

920 

ll 

R 

84 

987 

1923 

L 

689 

1035 

1923 

C 

138 

888 

M 

A 

435 

922 

1922 

M 

390 

qrq 

•I 

L 

92 

1037 

M 

N 

17 

889 

H 

R 

212 

923 

•• 

LB 

37 

\JKJ %/ 

990 

II 

c 

674 

1059 

1922 

P 

387 

890 

•• 

A 

207 

926 

1923 

L 

685 

991 

II 

c 

707 

1041 

1923 

PC 

59 

892 

1923 

C 

725 

927 

M 

A 

14 

Vi/ L 

993 

1922 

c 

409 

1044 

1922 

C 

222 

894 

li 

L 

692 

929 

1922 

P 

429 

v vU 



% a 

1046 

1924 

A 

8 

895 

M 

L 

683 

933 

1923 

A 

161 

995 

1924 

B 

184 

1047 

1923 

C 

149 

897 

II 

S 

50 

A i A 

i Art O 

Jk A 

A 

4 A A 

997 

1922 

L 

410 

1048 

n 

PC 

1 

901a 

*• 

B 

480 

940 

1923 

A 
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N 

A 

273 

1054 

i» 

P 

28 

9016 

H 

L 
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941 

1922 

B 

11 
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It 

0 
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1924 

B 
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11 

12 
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15 
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19 
22 
23 
84 

36 

37 
45 
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52 

57 
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61 

63 

64 

65 
68 
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” L 
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1924 C 

1923 L 

1925 M 

1924 C 
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» L 
" S 

1924 N 

1925 


169 
160 
402 
124 
669 
158 
905 
L 96 
M 328 
308 
208 
207 


358 

150 


L 

1924 M 741 

1925 C 545 

1924 N 108 

1925 0\ 270 
•• S 151 


1924 

M 

749 

1925 

L 

152 

1924 


373 

1925 

S 

89 

1923 

L 

643 

1924 

N 

372 

tl 

M 

786 

1925 

o 

161 

ft 

b 

172 

1924 

M 

603 

1924/T. 

N.3 


7i 

1925 

S. 

54 

1236 

1924 

0 

405 

72 

1924 

iV 

325 

125 

1925 

c 

570 

74 

fi 

L 

457 

126 

•f 

c 

81 

76 

ff 

M 

489 

127 

1924 

N 

401 

77 

ff 

N 

393 

132 

1925 

c 

509 

79 

ff 

N 

159 

133 

1924 

M 

557 

80 

1925 

L 

180 

134 

•t 

N 

385 

82 

1924 

M 

521 

136 

•f 

N 

81 

84 

1925 

S 

102 

138 

1925 

0 

260 

85 

1924 

0 

319 

139 

•f 

C 

338 

87 

fl 

L 

709 

140 

1924 

N 

361 

90 

ff 

M 

472 

142 

«f 

M 

592 

91 

ff 

M 

523 

145 

ft 

A 

318 

95 

If 

N 

_ 1 

344 

147 

tt 

N 

3?3 

96 

A A 

It 

0 

408 

148 

tt 

L 

685 

98 

II 

M 

a 

561 

149 

J 925 

C 

515 

103 

1923 

t 

648 

150 

1924 

0 

415 

104 

1924 

N 

103 

152 

tt 

L 

492 

106 

1925 

0 

267 

154 

fl 

N 

279 

108 

•t 

M 

325 

156 

ft 

M 

605 

112 

1924 

N 

160 

157 

tl 

0 

389 

113 

1925 

L 

183 

159 

ft 

L 

^82 

115 

tl 

A 

200 

161 

tt 

L 

480 

117 

It 

C 

574 

162 

1965 

c 

521 

118o 

1924 

A 

N 

408 

163 

1924 

L 

681 

1186 

ft 

M 

611 

164 

n 

A 

433 

120 

It. 

M 

446 

(65 

tt 

M 

616 

121 

123a 

(Lai 

1925 0 
1924 L 
i.)—8 & 9. 

61 

675 

166 

167 

«t 

tt 

A ' 
A 

*520 

529 


168 

169 

171 

173 

174 

176 

177 
180 
183 
185 

18 h 

189 

190 

191 

193 

194 
198 

200 

214a 

2146 
215 
218 

219 
221 
222 
224a 
2246 
225 
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1925 ~W 

- C 

1924 A 
» M 

1925 C 
1924 M 

1923 N 

1924 A 

1925 L 

1924 JV 

- P 

1925 A 

1924 A 

1925 A 
1924 A 


•t 


ft 


347 

404 

743 

696 

537 

537 

301 

362 

Ho 

33o 

795 

29 

83 6 

19 0 

45o 

20 4 

26 3 

1 

729 


N, 

N 

19:5 P 

1924 A 

1925 N W 

- A 203 

- N 194 

1924 G 1042 
« A 709 
A 370 
P 712 
P 714 

A 313 
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226 

228 

m 

232 

234 

236 

238 

239 
241 
243 

248 

249 
256 
260 

265 

266 
270 
274 
*77 

278 

279 
W 
2-4 
285 
287 
291 
294 
296 
299 
303 
306 
207 
3(8 
310 
312 

815 

816 
817 

a o 
326 
330 
835 
8 8 
840 
343 

845 

846 

847 

849 

850 
853 

857 

858 

859 
867 
3ob 


A 

19,'4 

ft 

1925 


1924 

1925 

1924 
*• 

1925 
1924 


1925 

«« 

1924 

1925 

M 

1924 


1925 

1924 


1995 

1924 

H 

1925 

ft 

1924 

t* 

1925 

1924 

1925 
1924 


1925 
1424 
1925 
1924 


1925 


78 


\_R_J 

A 474 
P 709 
S 186 
0 235 
N 9 
C 299 
M 301 
N 97 
L 23:4 
A 365 
N 22 C 
S 195 
0 25? 
N 200 
A die 
L 1^7 
N 216 
M 16* 

A 193 
N 284 
S J 93 
O 241 
N 319 
L 681 
M 589 
N 185 
M 461 
M 476 
M 36 
P 5- 4 
P 711 
P 525 
N 211 
P 800 
P 87 
P 8 ' •• 
A 434 
C 286 
0 2o? 
A 909 
N 367 
C 475 
N 2(8 
0 278 
N 132 
A 557 
T. 539 
N 335 
A 198 
L 471 
C 530 
N H 

A 503 
0 321 

N 83 
L 105 
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I. LJ 

371 

372 

373 

374 
376 
378 
3‘0 
382 
3*3 
: 81 
387 
• 89 

390 

391 
393 
398 
402 
404 
107 
408 r 
4080 
4(9 
411 
4<3 

414 

415 

416 

417 
4 If* 

426 

427 
429 

431 

432 
434 
45,5 
436 
4 i7 
438 
441 

443 
14 4 
4 iff 
145/ 
416 
447 
449 
4 50 
451 
453 
4.*,7 
460 
161 
i6l 

465 

466 


A 

1944 


1925 

1924 


1. K. 

A 537 


1925 

1924 


1925 


1924 


1925 

1924 

1925 

1924 

1925 
1924 


1925 


1924 
•• 

1925 

ft 

1924 

1925 


1924 

1925 

1924 

1925 

ft 

1924 

1925 


N 

A 

L 

N 

0 

N 

A 

L 

N 

0 

A 

N 

A 

0 

N 

A 

L 

M 

P 

L 

S 

0 

c 

M 

P 

A 

L 

S 

0 

c 

A 

N 

S 

A 

M 

P 

N 

S 

A 

L 

L 

L 

N 

N 

L 

C 

L 

L 

L 
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P 

P 


41 

910 

92 


330 

908 

345 

561 

218 

363 

355 


I. L. 


167 

469 

472 

474 


89 476 
400 478 
260 479 
534 480 
116 482 
398 483 


489 

492 

495 

497 

501 

505 

506 


455 508 
541 510 


771 

487 

98 

39 

518 

493 

596 

446 

473 

13b 

417 

512 

30? 

196 


511 
5l4 
517 
519 
521 
525 

530 

531 

532 

534 

535 

536 

539 

540 


149 542 
691 547 


489 

145 

66 

67 

414 


557 

559 

561 

561 

564 


657 565 
78 570 


17- 

220 

4> 

170 

306 

227 

231 

545 

288 

448 

174 

291 

604 

336 


572 

573 

574 

579 

580 
>82 
583 

586 

587 

588 
593 

595 

596 
599 


1924 P 

1925 P 
.. P 

1924 P 
P 

1925 P 
» P 

1924 A 
» P 
•• P 
- P 

1925 P 
P 

1924 C 

1925 C 

1924 M 
» A 
•• A 

1925 AT 

1924 P 

.. r 

1925 L 

1924 A 

1925 S 

1924 C 

1925 P 

1924 A 

1925 N 
» S 
» N 

1924 M 
•• A 
•• 0 
.. N 

1925 0 
•• C 

1924 A 

.i L 

» A 

.. M 

1925 P 

1924 L 
.. N 
» M 
» 0 

1925 L 

1924 N 
" A 

1925 S 

1924 A 
» A 
» P 

.. p 

1925 A 


7061601 
251 604 
lbl I 6'»5 
449 608 
5*5 609 
298 613 
304 6!4u 
831 614/ 
7)6 617 
81 619 
517 620 
19i 625 
16 626 
900 628 
524 610 
6i2 631 
392 632 
925 613 
195 636 
572 637 
623 639 
199 642 
449 649 
150 650 
898 651 
193 652 
841 653 
51 654 
351656 
63 659 
458 661 
710 666 
36? 668 
129 16*7 
311 679 
481 701 
422 ?03 
??4l?05o 
394 705/ 
607 710 
326 711 
474 71? 
153 719 
692 722 
360 7>3 
Ma 727 
309 730 

480 731 
4S I 1,1 
42 W5 

542 *38 
580 P 8 

245 742 

8411743 

112 744 

5.8 746 


1924 

1925 

1924 

1925 

ft 

1924 

1925 
1924 


1925 

1924 

•1 

1925 

1924 

1925 
1924 
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1924 

1925 

ft 

1924 


1925 

1924 


1925 

1924 

1925 
19.'4 
19 ’5 

1924 

1925 


N 98 
L 191 
P 443 
L 175 
P 148 
P 772 
L 189 
P 484 
L 484 
A 465 
P 491 
M 614 
A 493 
A 194 
P 35* 
A 811 
N 193 
A 862 
N 120 
A 873 
N 378 
A 415 
A 28 
N 337 
A 199 
A 205 
P 594 
A 93* 
N 229 
A 603 
C ■ 83* 
A 856 
C 485 
A 867 
C 855 
P 59* 
N 169 
N 30 
P 551 
C 557 
N 348 
L 108 
C 654 
N 32 


1924 P 580 

1925 C 552 

1924 N 381 

" C 801 

1925 S 02 

1924 N 154 

1925 0 132 
.. C 276 

1924 N 249 

1925 C 498 
1924 N 293 
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A. I. R. 


747 

749 

763 

764 
766 

771 

772 
774 
776 
780 

782 

783 
79lo 
7946 
796 
802' 
8026 
804 
806 
807 
811 
814 
816 
817 
828 
829 

831 

832 
834 
836 
840 
844 




1921 V 
» P 
1925 L 
.. 0 

1924 P 

1925 L 

1924 A/ 

1925 P 
*• 0 

1924 N 

1925 L 
1924 P 
1924 P 
19 5 S 
1924 P 
la25 L 

» C 
1924 0 
1915 S 

1924 P 
” AT 
•• A 

1925 C 
« S 

1924 A 
•• M 
•* M 
» M 

y 

1925 U 
1924 N 


783 'in 
42u S*9 
1*6 <50 
220 >i53 
576 <57 
98 379 
285 <6 2 
291 353 
225 <65 
133 <68 
9n 372 
474 <73 
528 374 
93 377 
459 <78 
242 33lo 
471 <815 
425 385 
86 <87 
547 389 
13 e 393 
813 395 

X 2 S 6 4 Wl 

15J 

687 1)08 
638 ’ll 
264 

564 >21 
73 123 
724 26 


L J-i > ci 1 < o I 4 27 

1924 A 814950 

1925 0 16 <>3> 

1924 N 419 934 
» M 830 ‘38 

1925 C 166940 
» N 61 :)H 

1924 A 429 146 

» N 375 150 

1925 S 164 >5 < 

1924 AT 25b *55 

.• A 838 156 
» C 715 >53 
•• A 840 I >59 
» 0 397 960 

•• A 7231)62 

1925 C ffil 11 >6 

1924 P 613 >68 

•» N 240 969 
•• P 446 971 
•• A 251 972 
•• 0 266 977 

1925 C 357 978 

1924 A 2 27 481 

•• S 144 987 
» C 81419 ilo 
" A 543 99 1/, 
- P 806 993 
•• M 601 995 

1925 P 118993 
•• L 84 1001 


iy.4 m 
1925 5 
1924 L 
•• A 
M 

1025 S 
„ p 

1924 N 

1925 M 
» S 

1924 a 
» N 
» C 

1925 L 

.. N 

•• C 
1924 N 

1924 M 

.. at 

1925 L 
" S 

1924 A 

1925 S 
1924 N 


1925 

at 

1924 

1925 


bio iUU? 
i 71 1008 
698 1011 
514 1«1 
701 10N 
130 ill]5 
198 IOU 
354 101- 
212 ION 
60 102 
837 1023 
408 102; 
633 102' 
10' 1026 
178 '029 
324 1030 
290 103 
623 1033 
41' 1033 
77 1015 
7< 1017 
935 1019 
178 1041 
38. 104* 

142 104S 
66; 104 

30h 04: 
5; 1050 

17' 1051 
27 105 
2k 1055 


NJil Al 649 
» A 609 
.. N >46 
» M 511 
» A 218 
•• AT 156 
1925 A 39 
1924 M 529 
A 357 
» A 746 
- A 444 
192.3 A 36 
1924 N 162 
•• A 834 
1025 L 07 

1924 A 696 
•• N 165 

1925 A 130 
•• L 76 

1924 A 427 
•• A 360 
192i 8 126 
1924 A 431 
la25 L 86 

1924 A 842 
•• N 148 

•• A 815 

1925 A 202 

*• M 221 
1924 _V 227 
’• M'S 711 
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1923 

1924 


1925 

1924 

1925 
1924 
1«25 

1923 

1924 

1925 
1924 


VI. DO 

M 542 56 
P 10> 57 
L 69- 59 
P 26* 60 
N 31f 67 
O 40 69 
N lb 7i 
L )«. 


A 


l.i 2o 

1924 

1925 

at 

1924 


* * 'I < • A I R 


a a ]\i 

P s is* « 
O, 37» " l 
L h 84 
M 35 85 
A 271 
L 5 
M 5h 
X 33 


1923 
•> 

1924 
1923 

1925 

1923 
1925 

1924 

1925 


L> (.4 

P 6G7 
L 17c 
S 36 
N 147 
L 7? 5 
A 92° 
L 548 
A 281 
C 659 
L 562 
A 1S6 
L 99 
A 203 
L 59 
A lio 
S 140 


la-4 M 7jT| 4o 

1925 O 9 I 144 

19/4 A 726 61 
1925 L 87 165 

1924 M 597 68 
•• N 295 Ii7u 

1925 L 184 1171 

1924 N 222 L 73 
•* L 432 71 
” N 298 70 

1925 L ** .70 

1024 C 725 ™ 
U‘25 L 57 r 8 ’ 

1924 A 477 83 

1925 M IN 185 

.. L 174 86 

1924 N 79 188 

1925 L 178 ’91 
*» N 1 Ii92 ‘ 


ms L 

1924 M 
•• iY 

1925 L 

1924 N 

1925 L 
" L 

1924 M 

•• A 
1923 L 


1924 

11 

1923 


67 

494 

275 

79 

292 

245 

130 

254 

384 

.89 

173 

647 

240 

la2 

429 

597 

704 

456 
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l A. 

I. 

R. II. C.| 

A. 

I. R 
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A. 

I. R 

>• 

194 

1924 

L 

239 

325 

1924 

M 

30H 

•)44 

1925 

L 

258 

566 

1924 

A 

678 

197 

1923 

B 

459 

326 

■I 

C 

827 

445 

1924 

S 

13 

567a 

1925 

C 

399 

199 

** 

P 

324 

327 

•• 

A 

735 

448 

• • 

L 

68 

5676 

1924 

A 

669 

200 

*» 

B 

428 

330 

1925 

C 

556 

450 

*1 

A 

103 

569 

1925 

C 

461 

201 

1924 

L 

181 

332 

1924 

A 

161 

451 

•t 

L 

570 

571 

1923 

P 

325 

208,. 

1923 

B 

419 

333 

•• 

C 

239 

452 

1923 

P C178 

572 

1924 

L 

97 

208/» 

1924 

L 

169 

334 

• * 

A 

692 

461 

1924 

L 

640 

575 

•t 

A 

740 

210 

1923 

B 

39 

335 

1923 

P 

585 

462 

1923 

L 

252 

576 

•• 

0 

189 

211 

•• 

L 

41 

338 

1924 

A 

713 

464 

•• 

A 

214 

577 

99 

A 

229 

213 

1924 

A 

559 

340 

ti 

M 

185 

466 

1925 

S 

167 

578 

• I 

0 

186 

214 

t* 

0 

62 

341 

•t 

A 

177 

470 

1923 

A 

256 

579a 

1923 

L 

601 

217 

•• 

A 

448 

343 

• • 

M 

621 

471 

1924 

N 

269 

5796 

1924 

R 

102 

218 

1923 

C 

609 

345 

•• 

A 

682 

473 

1923 

A 

220 

584 

11 

A 

371 

220 

»» 

A 

187 

346 

•• 

C 

877 

482 

1924 

R 
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586 

1925 

C 

420 

221 

•• 

L 

138 

349 

•• 

A 

816 
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1925 

L 
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587 

1924 

A 
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w 

A 
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351 
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C 
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485 
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R 

200 

588 

•t 

C 
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i* 

B 

441 

353 

1924 

A 

911 
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A 

115 

5S0 

99 

A 
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232 

H 

A 
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C 

541 
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L 

82 

592 
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L 

47 
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A 
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B 

41 

594 

•• 

P 

346 

234 
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A 

197 

360 

1925 

C 

435 

4896 

1924 

C 

388 

596 

• 1 

N 

173 

237 

M 

0 

38 
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1924 

A 

376 
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1923 

B 

42 
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P 
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l» 

A 

206 

365 

1925 

C 

411 

4926 

1924 

C 
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599 


A 
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242 

t* 

C 
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1924 

A 

231 

494 
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L 
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601 

• I 

P 
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244 

99 

R 
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369 

1925 

C 
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1924 

A 
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• I 

IV 

288 

245 

II 

B 
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371 
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A 

244 

497 

1925 

L 

156 

005 

H 

A 

263 

246 

•• 

A 

65 

372 

1924 

M 

119 

498 
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A 

271 

608 

• 1 

U 

455 

248 

•I 

L 

646 

376 

1925 

S 

112 

500 

1923 

L 

174 

609 

H 

N 

385 

249 

H 

R 

41 

381 

1924 

A 
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501 

1924 

R 
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•• 

A 

375 
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PC 
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1925 

S 

72 

503 

1923 

A 
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614 

»* 

N 

191 

257 
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C 
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389 

1924 

A 
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504a 
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•I 

M 
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•t 
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N 

18 
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R 
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N 
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C 
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A 
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•• 
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1925 

M 
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R 

40 
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1924 

M 

345 
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1923 

A 

180 

625 

1924 

N 

318 
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•t 

0 
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400 

it 

N 
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510 

1924 

M 

292 

626 

•• 

A 

444 

278 

•t 

R 

44 

402 

1923 

A 

364 

514 

•* 

A 

461 

627 

99 

N 

406 

280 

ti 

R 

98 

403 

1925 

C 

419 

517a 

1923 

B 

393 

630 

•• 

A 

424 

281 

•• 

L 

151 

405 

1924 

A 

869 

5176 

1924 

A 

379 

632 

1925 

M 

51 

284o 

M 

R 

98 

407 

II 

B 

71 

520 

ii 

c 

600 

633 

1924 

N 
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2846 

#• 

L ! 
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40»a 

1923 

A 

413 

532 

•• 

A 

26 1 

634 

•• 

A 

391 

287 

1924 

C 

617 

4086 

1924 

M 

368 

535 
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S 

95 
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•• 

M 

473 

291 
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• 

R 
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409 
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S 
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538 
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A 

719 

636 

H 

N 
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A 

916 
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A 
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539 
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412 
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414 
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A 
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0 
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418 

•» 

M 
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L 
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A 
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309 
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C 

383 
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P 

96 
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0 
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M 
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A 
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L 
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C 
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L 
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A 
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A 
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A 
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A 
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A 
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M 
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L 

646 
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482 
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A 

682 
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M 

172 

562 
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A 

180 

665 
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A 

944 
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666 

668 

670 

685 

687 

691 

693 

695 

696 

697 

704 

705 
716 
718a 
71 b6 
719 

722 

723 

724 
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740 

742 

743 

744 

745 
747 

749 

750 
753 
755 
757 

766 

769 
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780 
784 


1924 0 
.. N 

1925 L 

1924 0 
.. L 

1925 0 
1924 A 

•• 0 
» P 
» 0 
» B 
» R 
19!5 0 
1924 R 


205 794 
316 798 
2 799 
230 800 
738 803 
106 806 
69 808 
305 803 
40 812 
145 813 
31" 814 
182 815 
289 816 

192 817 
832 818a 

193 8186 
295 825 
324 841 
181 845 

255 847 


1925 

1924 


848 
850 
852 

857 

858 
860 
861 

_ 869 

L°| 870 

s 

™ 884 
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69 894 
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45 
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81 
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310 
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552 
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1924 

1923 

1924 
1922 

1924 
1922 

1925 

1924 

M 

1925 
1924 
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H 

1925 

*» 

1924 


F 

M 

0 

Af 

A 

M 

L 

M 

L 
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L 
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M 
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M 
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M 
N 
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40 

485 

392 

464 

310 

457 

208 

214 

208 

149 

239 

143 

540 

138 

715 

250 

5 

41 
828 

18 
34 
761 
374 
171 
605 
622 
350 
430 
J1 
723 
77 
143 
41C 
787 
28 
218 
617 
466 


o97 

899 

900 

902 

903 

907 

908 

910 

911 

913 

914 

916 

917 
920 
922 
924 
928 
940 
942 

944 

945 

946 

947 

948 

950 

951 

953 

954 

955 

957 

958 

960 

961 
964 

966 

969a 

9685 


ib25 

P 

197 971 

1924 

P C 

137 

1924 

M 

770 978 

1925 

C 

426 

»* 

P 

696 980 

1923 

L 

660 

*» 

M 

845 9> 2 

1924 

C 

969 

1925 

N 

L7 984 

1923 

L 

54 

1924 

A 

870 986 

1925 

S 

83 

•» 

P 

694 990 

1923 

L 

56 

1925 

4 4 

Itl 

141 991 

1925 

C 

533 

• • 

N 

62 995 

1923 

L 

634 

1924 

P 

640 997 

1924 

A 

668 

1925 

S 
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L 
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1924 

A 

689 1001 
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A 
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1925 

M 

49 1002 

1925 

N 
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•• S 
» 0 
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1924 M 
» P C 

1925 0 

1924 P C 
•• A 
»PC 
.. M 
"PC 
» 0 

" A 
» M 
" A 

1925 0 

1923 L 

1924 M 
» A 
"PC 

1925 0 

1924 M 
" 0 
" M 


1925 

1923 

1924 


1925 

1924 


218 1007 
74 1001> 
175 1010 
420 1011 
48 1012 
92 1017 

2 1019 
73( 1022 

1 1023 

72’ 11,24 

3 1025 

420 in2 6 

920 1029 
644 1031 

921 1033 
1036 


1924 


iq 103> - 

7% 1041 
1042 

744 ! (, 4 

49 1048 

42 1049 
595 1051 
406 105: 
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1924 
• » 

1925 

1924 

1925 

1924 

1925 

1924 

1925 

1924 


1922 

1924 


1925 


A 919 
0 394 

A 677 
M 676 
B 325 
M 448 
A 912 
0 73 

A 536 
0 70 

A 507 
0 24 

A 918 
0 140 

0 291 

A 745 
C 977 
A 573 
C 761 
A 844 
C 140 
A 711 
0 390 

A 806 
0 91 
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A. I. K. 
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N 
0 
0 
L 

1925 0 

1924 N 
« 0 

N 
C 
P 
B 
C 
P 
B 
C 
B 
L 
P 
A 
P 
C 
« A 

- C 
»» A 

1925 N 
1924 A 

L 
A 

» 0 

- A 
« C 
•» M 

C 
A 


•t 


it 


it 


it 


it 


tl 


•t 


tl 


•f 


tt 


tt 


f 


tt 


»* 


tt 


1925 

1924 C 

1925 L 
1925 0 

•• A 


481 74 2 
411 747 

482 750 
500 751 
121 752 
116 751 
492 758 
452 7o9 
105 763 
296 766 
404 768 
582 7 9 1 
108 776 

87 779 
434 782 
1/9 785 
523 788 
629 794 
172 796 
394 800 
608 802 
2*4 803 
420 808 
169 810 
513 817 
487 820 
438 823 
784 824 
6)6 826 
539 827 
701 829 
320 f>33 

50 834 
209 841 
733 843 
668 844o 
399 8446 
78 845 
733 847 
793 850 
485 851 
67 853 
872 857 

88 86 ? 

; 318 870 

7z 8706 


1925 

1924 


tt 

tt 

tl 

•t 


0 150 

PC 198 
B 364 
C 987 
PC 34 
C 595 


1995 

1923 

1924 


A 

S 


78 

38 


• i 


C 731 
N 86 


1925 

1924 

1925 

1924 

1925 

1924 

1925 
1924 


C 

M 


592 

80 


B 141 
M 17 


S 

M 

C 

P 

L 


25 

39 

687 

152 

734 


tt 


tt 


tt 


C 643 
0 368 


1925 

1924 

tt 

tt 

1925 

1924 

tt 

tt 

M 

tl 

1925 
1924 

t 


C 

0 


705 

69 


C 502 
M 805 
C 618 


P 

C 

L 

C 

C 


167 

809 

45C 

713 

908 


M 812 
5 144 

M 126 
B 99 
M 817 
B 89 
C 789 
N 250 
C 1024 
A 81a 
C 868 
R 214 


1925 

1924 


C 

A 

C 


806 

51 

847 


873 

874 
878 
881 
888 

890 

891 
894 
897 
999 
901 

903 

904 

905 

906 

908 

909 

911 

912 

913 
915 
917 

919 

920 
922 
926 
928 

930 

931 
933 

936 

937 
939 
940r 
9406 
°42 
943 
915 

947 

948 
949o 
9496 
951 « 
9516 
953 
955 


1925 N 

1924 C 

1925 N 
„ S 
.. N 

1924 0 

1925 N 
» M 
» N 
» 0 
.. N 

1924 N 

1925 C 
« 0 

1924 C 
M 
C 

1925 0 

1924 

1925 


tt 


tt 


tt 


i* 


tt 


1924 


C 
P 
» C 

1924 O 
C 
M 

1925 C 

1924 B 

1925 C 

1924 R 

tt c 

1925 N 
C 
A 

» C 
1925 0 
1924 C 
1325 0 

1924 C 
R 
B 
L 
0 

1925 C 
1924 0 

B 
0 
L 


tt 


•l 


it 


tt 


tt 


it 


tt 


130 956 
400 959 
95 960 
105 963 

36 964 
366 969 

78 970 
64 971 
123 972 
62 *73 

37 974 
121 975 
268 976 
149 985(; 
389 9856 
799 986 
392 992 

89 993 

230 994 
279 999 
339 1001 
250 1004 
986 1006 
808|1008 
149 1009 
303 1013 
186 1017 
168 1018 
980 1019 
14-2 1021 
191 1024 
565 10-25 
818 1029 
110 1029 

231 1031 
130 1033 
714 1035 
179 1038 
347 1039 
454 1041 
295 1043 
238 1045 
402 1048 
334 1052 
411 1052 
262 1056 


1924 


tt 


tt 


1925 

1924 

1925 

1924 

1925 

1924 

1925 
1*24 
1925 


ti 


1924 

1925 
1924 


0 435 
B 432 
R 109 

0 152 

L 253 
0 13 & 
R 207 
0 144 
B 70 
0 138 

C 95 
0 130 

N 147 
0 109 

R 178 
0 158 


tt 


tt 


1925 


A 

C 

P 

C 


675 

704 

438 

9a 


tl 


tt 


1924 

1925 


tt 


n 


1924 

1925 


tt 


1924 

1925 


*• 


•i 


tt 


tt 


1924 

1925 


it 


•i 


N. 52 
C ; 65 
M 57 
C 644 
N 160 
0 : 154 
C '430 
B i 393 
N 66 
M. 139 
S 60 
C 77 
A 130 
C 164 
M 303 
0 55 

P 769 
A 13L 
N 34 


1924 


A 

C 

P 


213 

294 

755 


tt 


tt 


C 1025 
B H4 
P 558 
PC 232 
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A.I.R. 


2 

3 

5 

10 

14 


19<4 A 1 707 


1925 N 


1924 C 1036 


" A 
1925 0 
1924 M 


160 


939 

56 

849 


LC7 


Xr. 


ilX 

f A 

uLr. 

i 

■ix. i 

1 A. 

nr 

• 

16 • 

1925 

A 

788 

27 

1923 

B 

203 

42 

1924 

p 

767 

17 

tt 

M 

02 

31 

1925 

C 

272 

45 

1925 

N\ 

136 

21 

1925 

A 

71 

33 

tt 

0 

65 

49a 

•t 

M 1 

183 

22 

II 

C , 

155 

36 

1924 

A 

569 

496 

tt 

0 

52 

25 

1924 

4 i 

591 

37 

1925 

0 

50 

50a 

1924 

P 

563 

26 

1925 

A • 

141 

39 

1924 

R 

241 

506 

1925 

C 

160 
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82 Indian Cases = All India Reporter (Contd.) 


I. C. 


52 

53 

54 
57 
58(i 
58b 
59 

63 

64 

65 

67 

68 
69 
73a 
73 b 

76 

77 | 

78 

79 

80 
81 

89 

90 

91 

92 
94 
96 
99 
102 

104 

105 
107 
109 
122 

123 

124 
126 
128 
129 
131 

134 

135 
137 
139 

141 

142 
145 
149 
151 
152a 
1526 
i54a 
1546 
i56 
i63 
j65 


A. 


1924 

1925 

1924 

1925 
»« 

1924 

tt 

1923 

tt 

1924 

ft 

19i 2 
1! 23 

1925 

ii 

1923 
• • 

1924 


1923 

1921 

1923 
*• 

1924 


1925 

H 

1924 

1925 

1924 

1925 

1924 

H 

1925 
•» 

1924 

•• 

1923 

1924 


1925 

** 

1924 
*• 

1925 

1924 

1925 

1924 

1925 

1924 

1925 


1. R. 

B 365 
0 167 

A 781 
M 367 
0 227 

B 308 
S 1 
L 603 
L 238 
A 8(4 
M 800 
A 316 
C 585 


V 4-7 
N 225 
M 801 
P 557 
A 752 
S 25 
A 567 
C 6(8 
L 645 
0 382 
C 837 
L 611 
C 194 
M 21 
C 1071 
N 5s 
M 842 
C 1 
0 209 

M 844 
B 139 
N 125 
N 10s 
L 609 
C 89' 
A 599 
0 369 

C 985 
A 101 
M 136 
N 74 
C 960 
M 816 
S 70 
0 448 
S 75 
0 371 

S 57 
P 31-8 
C 816 
P 183 


11. C. 

J67 
It 9 
170 

172 

173 

174 

175 

177 

178 
1‘0 
181 
182 
181 
184 
190 
196 
193 
.'01 
203c 
2036 
204 
219 
226 

234 

235 
2:-8 
210 
243o 
243/ 

250 

251 
255 
257 
261 
262 
263 
266 
272 
274 

277 

278 
279a 
'79' 
280 
282 

283 

284 

285 
288 

289 

290 
292a 

2926 

296 

297 
306 


_A 

1924 
19 >5 
1924 

t« 

192j 

1924 

t# 

1925 


1924 

1925 
*• 

1924 

1925 

tt 

1924 

1925 

1924 

1925 


1924 

1925 

ii 

1924 

1925 

ii 

1924 


1925 


1924 
• * 

1925 
• • 

1924 

1925 


1924 


1925 

ii 

1924 

tt 

1925 

1924 

1925 


. I. R. 

A 779 
L 157 
A 777 
A 765 
L 129 
A 784 
M 899 
N 15 5 
P 173 
A 120 
P 758 
N 81 
M 225 
A 818 
N 90 
A 135 
M 909 
N 183 
B 301 
L 165 
P 228 
A 103 
PC 65 
L 144 
C 235 
A 78' 
C 354 
L 136 
A 897 
R 28* 
A 678 
C 276 
A 73 
C 192 
M 364 
P 55 
C 1018 
R 2>9 
P 15' 
L 168 
C 63 
L 142 
0 200 
L 137 
P 250 
M 245 
P 764 
A 770 
R 293 
A 63 
C 26* 
A 761 
C 953 
A 100 
C 881 
A 56 


I). C 

07 

309 

312 

313 
315 
317 
118 

321 

322 
3 4 

326 

327 
128 
330a 
3306 
312 
333 
340 

3 41 

344 

M5 

347 

348 

350 
151 
352 

351 
356 
359 

361 

362 

364 

365 

366 

367 
369 
372 
37 4 
381 
381 
385 
186 

391 

392 

395 

396 

399 

405 

406 
411 
414 
416 

418 

419 

420 
423 


A. I. R, 1C. I 

i92o A 54 12c 
•• C 2 S 8 127 
ly24 A 801 .30 
•• A 611 432 
1925 C 356 434 


i. R. 


II 

A 

125 

II 

C 

316 

•• 

A 

137 

•• 

C 

351 

tt 

A 

69 

II 

A 

63 

M 

C 

334 

1924 

A 

875 

1925 

C 

269 

M 

A 

138 

• t 

A 

123 

*• 

0 

120 

1924 

A 

672 

II 

C 

1051 

1925 

A 

47 

1924 

C 

1070 

II 

A 

86 : 

H 

C 

19" 

1925 

A 

59 

1924 

A 

574 

II 

R 

282 

•« 

B 

492 

tt 

c. 

956 

•t 

B 

511 

1925 

L 

148 

1924 

B 

484 

M 

A 

76(1 

tt 

B 

485 

tt 

A 

61*4 

*t 

P 

604 

1915 

C 

26 

1924 

A 

527 

1925 

C 

48 

1924 

R 

278 

1925 

C 

178 

•* 

A 

119 

1924 

C 

*50 

tt 

M 

818 

It 

C 

1046 

tt 

M 

8(8 

tt 

C 

907 

tt 

M 

736 

H 

C 

982 

1925 

0 

114 

1924 

c 

1047 

tt 

M 

825 

tt 

C 

794 

tt 

R 

274 

tt 

G 

1033 

1925 

M 

235 

1924 

R 

279 


505 

507 


516/ 

522 


lv-do 

M 

155 

1924 

R 

275 

tt 

M 

834 

1925 

N 

145 

tt 

M 

270 

tt 

C 

251 

tt 

M 

52 

ft 

0 

211 

tt 

M 

7 

1924 

M 

865 

1925 

N 

132 

tt 

M 

12 

tt 

N 

98 

tt 

M 

114 

tt 

M 

401 

tt 

M 

1 


1924 


1923 


1924 

1925 


1924 

1925 

•I 

1924 

1925 
1924 

II 

19^5 

1924 


1925 

1924 

,.i 

1924 

1923 

1924 
» 

1925 

tt 

1924 

H 

1925 


R 295 
M 896 
R 291 

A 768 
R 307 
L 621 
P 297 
L 458 
M 854 
N 189 
M 810 
0 189 

M 893 
L 113 
M 184 
M 902 
N 73 
M 855 
M 883 
N 140 
M 906 
M 877 
P 258 
M 127 

P 387 
C 403 
P 438 
A 460 
N 139 
A 892 

L 467 

A 753 
B 174 
M 46 
N 41 
0 425 
G 18 
N 119 


Comparative Tablet 
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577 
58 i 

583 

584 

585 

586 
588« 
5886 


A. 

1924 


l'25 

1924 

1925 


1, K, 

B 273 
A 526 
0 127 
M 838 
0 18v 


N 19 
L lil 


59? 

593 

5Q4 

596 

597 
593 
600 


622 

623 

626 

627 

628 
638 
641 
643 

645 

646 
649 
651 
653 

658 

659 

660 
663 
665 
683 



1923 

1924 


M 230 
A 440 


B 231 
A 915 


1925 


L 126 
M 291 
L 116 



1924 

1925 


P ?7J 


1924 

1923 

1924 


L 156 
R 242 


L 731 
R 57 


1925 

1921 

1924 

1923 

1925 

1924 

1925 

1924 

1922 

1925 
i922 
1993 


L 1 
N 9i 


L 744 
B 17 


L K3 
M 90? 


A 690 
B 84 


C 152 
B 254 


A 511 
N 281 


1925 


A 514 
C 328 


1924 


A 210 
P 679 


R 349 
A 715 


1925 


1924 

1925 
1924 


G 274 
R 337 


C 281 
R 283 


691 
70 2 
703 
7 5 
707 

709 

710 

712 
715 

717 

718 
7 Do 
• 212 
723 
727 

713 
734 

736 

737 
739 

742 

743 

744 
74 6 
747 
751 

753 

754 

755 
760 

763 
766 

767r> 
767 b 

764 

771 

772 
776 
779 
’85 

787 

788 
789« 

‘ 896 
790 


1925 

1924 


1923 

1924 


1925 


1924 


1925 


1921 

1925 


1924 

1925 


1924 

1925 

1924 

1925 
1924 
1923 


1924 

1925 

1923 
1925 
1921 

1924 
1923 


0 190 791 

R 34» 793 
C 1004 794 
A 267 7V 6 
L 727 802 
B 262 803 
L 729 804 
R 320 809 
N 172 810 
P 32? '12 
S 184 813 
R 34G *14 
M 918 315 
R 333 8!6 
N 16C 817 
M 135 821 
N 186 822 
A 473 824 
M 368 8?7o 
S 21'- 9278 
0 222 «29o 

M 131 8298 
C 414 930 
C 1061 837 
0 30 840 

M 84 846 
L 237 84g 
S 106 850 
N 228 851 
S 190 852 
C 338 861 
0 P0 864 
C 1035 865 
0 233 866 

C 828 867 
N 282 879 
A 71 886 
C 394 Q2g 

PC 216 

M 78 
R 127 «29 
M 343 Q30 
R 127 939 
PC 221 934 
A 36b 942 


1924 
19'5 
1924 


1923 

1921 

1925 


1924 

1925 
1924 
I -*25 
1924 


1925 


1924 

1925 


1924 

1925 


1924 


1925 

1924 

1925 


1924 

19'3 

1924 

1923 

1925 

1924 
1°25 
1924 


B J15 
M 318 
PC 20 P 
B 161 
R 319 
P 149 
PC 221 
M 3^6 
0 239 


A 


943 10.-5 

945 1924 

946 

918 •• 

949 1925 

952 1*24 

953 19:5 

956 1924 

958 1925 

960 1924 
962 

u 64 19?5 

966 1924 

970 1925 

973 1921 

974 1*25 

977 1923 
984 1925 

987 1923 

Q 88 1925 

990 

991 

993 1924 
998 1921 

1001 1925 

1006 

10'8 

1011 .. 
1013 « 

K'U 

1022 1924 

1025 1925 

1026 

102 * •• 
1010 » 

1031 

1032 « 

10 

1037 

10 8 » 
1041 
1044 
1052 

105b •• 


R 336 
F 47 


1925 

1*24 

19:5 

1924 

1925 
1924 


R 351 
N 179 


R 360 
PC 60 
R 40 
C 469 
R 329 
M 33 1 
R 33 


C 3° 5 
R 290 


19? 5 

1924 

1925 

1924 
1*25 
1923 

1925 
1923 

1925 


C 392 
0 243 


C 442 
M 129 
C 63< 
M 866 
C 470 
B 90 
S 20] 
M 150 
R 261 
L 591 
B 72 
PC 217 
C 116 
M 863 
M 201 
M 782 

C 454 
Af 856 
C 467 
M 867 


1924 
1921 

1925 
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19*5 A 142 20 

- JV 225 21 

1924 R 24 22 

1925 A 1 23 
•• N 164 >4 

1924 R 73 26 

- M 829 27 
•• A 80 30 


1924 


1925 


1P24 


1925 

1924 


R 30 32 
A 668 34 
N 203 41 
M 61 45 
A .622 48 
P 603 49 
A 24 51 
B 470 54 


A 


19J3 

1924 

1925 
1924 




1925 

1924 


Reporter. 


. 1 . 


A 522 06 
B 4b0 59 
N 199 70 
B 454 72 
P 713 74 
A 123 <1 
0 262 84 
A 170 86 


I R. 


M 351 
M 779 
PC 213 
U 901 
C 370 
M 860 
C 465 
M 904 
C 417 
M 780 
PC 247 
C 431 
PC 209 
C 389 


R 273 
C 452 


B 372 
P 285 


L 299 


P 297 
M 378 
C ' 467 
PC 226 
S 54 


C 401 
M 374 


C 204 
A 164 


C 383 
N 216 


A 398 

M 382 
A 121 
M 316 
A 187 


N 164 
A 17 


N 59 
A 171 


N 190 
N 175 


M 88 
N 207 


N 204 
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LCT 

A. 

I.K. 

11. C. 

1 A 

.I.R. 

I.C.I 

A.l.K. 


il. c. 

A.I.R. 

• 

89 

19X5 

M 

233 

iS>-i 

19X5 

N 

245 

4S16 

1924 

U 

9o9 

627 

1924 

0 

248 

90 

*• 

0 

219 

256 

1924 

R 

271 

482 

1925 

0 

288 

628 

tt 

C 

614 

91 

• * 

M 

58 

257 

1925 

N 

236 

483 

1923 

A 

479 

630 

1925 

O 

286 

92 

** 

0 

231 

260 

.924 

C 

427 

4H4 

1925 

0 

290 

631 

1924 

C 

611 

94 

1924 

M 

70? 

263 

1925 

N 

201 

485 

1924 

C 

625 

636 

1925 

O 

284 

98 

1925 

L 

204 

270 

1924 

R 

267 

490 

tt 

0 

373 

638 

tt 

P 

99 

101 ' 

1924 P C 

75 

273 

1925 

C 

34 

491 

tt 

C 

1031 

650 

1924 

A 

563 

no 

1925 

C 

67 

288 

1922 

A 

338 

495 

tt 

C 

975 

651 

tt 

P 

553 

122 

1924 

M 

903 

290 

1923 

P 

231 

497 

1P23 

L 

172 

654 

tt 

A 

684 

124 

it 

P 

761 

297 

1924 

A 

826 

498 

1924 

A 

453 

657 

tt 

M 

760 

127 

1925 

M 

371) 

300 

*• 

C 

56? 

499 

1923 

L 

66.' 

658 

tt 

A 

7.8 

128 

ft 

C 

83 

'OS 

i925 

L 

250 

500 

1924 

C 

698 

659 

IQ*)* 

n 

277 

130 

1924 

M 

897 

312 

H 

M 

30 

503 

tt 

A 

566 

11/4 O 

n 

A# 1 1 

Ol 1 

J32 

1925 

R 

111 

319 

1924 

C 

636 

504 

tt 

C 

718 

00 1 

/•i'll 

1 344 

1 u > 

n 

OIL 

133 a 

t# 

A 

218 

320 

1925 

iV 

233 

508 

1923 

L 

4'’ 


1944 

• ft 

U 

A 

40 L 

667 

1336 

tt 

M 

359 

32 3 

• • 

A 

214 

509 

tt 

A 

277 

0 )4 

■ a x 

p 

689 

135 

tt 

S 

153 

324 

1924 

M 

716 

522 

t# 

R 

41, 

00 .) 

rc 0 

wW 

ft ft 

JL 

ft 

115 

138 

tt 

M 

365 

329 

tt 

R 

201 

523 

tt 

0 

167, 

boo 

/••JO , 

f f 

ft ft 

14 

n 

A 1 v 

896 

139 

• * 

M 

425 

:<32 

ft 

L 

530 

528 

1924 

C 

776! 

0 <00 
/•O ji 

ft 

yy 

P 

758 

140 

tt 

M 

86 

334 

ft 

R 

212 

529 

tt 

C 

1010 

a « » 

• • 

± 

n 

639 

142 

M 

A 

206 

336 

ft 

C 

8Mt 

531 

tt 

R C 95 

6/ 1 
r *70 

1925 

* ft 

p 

48 

144 

1924 

C 1069 

337 

1925 

S 

204 

536 

»t 

M 

777; 

o/y 

1 

n 

144 

145 

n 

B 

521 

338 

1924 

R 

331 

53S 

1923 

L 

594 

OO l 

1924 

yy 

A 

624 
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Abdul Raoof and Campbell, JJ. 

Abdul Shakur, Proprietor, Delhi 
House Lahore —Plaintiff—Appellant. 

v. 

Messrs Lipton and Company, Tea 
Merchants Calcutta and another —De¬ 
fendants—Respondents. 

F. A. No. 1867 of 1917, D/-27th 
February, 1923, from the decree of 
the Senior Sub. J. f Lahore, D /- 18th 
April, 1917. 

Malicious Prosecution-Both absence of rea. 
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den of proving the whole does. “ The test “ as 
to the burden or onu9 of proof whichever term 
is used, is simply this; to ask oneself which 
party will be successful if no evidence is given, 
or if no more evidence is given than has been 
given at a particular point of the case, for it is 
obvious that as the controversy involved in the 
litigation travels on, the parties from moment 
to moment may reach points at which the 
Tribunal will have to say that, if the case stops 
there it must be decided in a particular manner 

If there was an honest belief in the plaintiff's 
guilt neither anger nor hastiness on the part of 
the defendant would evidence malice, and anger 
so far from being a wrong or indirect motive 
is one of the motives on which the law relies to 
secure the prosecution of offenders, while has- 

the -u efe uu ant ’f CODclu 8'on as to the 
plaintiff s guilt, although it might account for 

his coming to a wrong conclusion, does not 

show the presence of aDy indirect motive. 

[12 C 11 

AbPul Qadir, M. Saleem and Badrud- 
din Kureshi —for Appellant 

Tek Chand Mehr Chand Mahajan- 
tor Respondents 

v J ^! n ? e “ t 7 Tbis is a first appeal 
by Abdul Sbakur whose suit for dama- 
ges for malicious prosecution against 

heen 01 !r and C , ompan y’ Caloutta, has 

/uT ge d Lr: d by tha Sub ° rdi -*° 

is a general merchant 
S » ’ "5 *° the 31st hecem- 

Liptons not to sell their tea below 
certain rates. From the 1st January 
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bound w L merChantS ’ Wh0 rema ined 
bound by the agreement. The result 
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about the best means of pacifying 
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them. This correspondence shows 
that Liptons’ wished at the same time 
to raise the prices of their various 
brands of tea, and that the Lahore 
merchants in February 1915 accepted 
an enhancement of two annas per 
pound tin of the yellow and blue label 
brand an 1 one anna per tin of the red 
label brand, bringing the rates at 
which Liptons’ teas were to be sold in 
Lahore upto Re. 1-4-0, Re. 1-2-0 and 
0-14-0 per tin. Meanwhile, a price list 
issued by the appellant Abdul Shakur 
on 1st February advertised Liptons’ 
yellow label tea at 0-15-0 per tin, blue 
label at 0-13-0 per tin and red label at 
Re. O-lO-O per tin. As a counter stroke 
Liptons’ advertised by hand-bills, 
posters and in the press a warning to 
the public that certain merchants in 
Lahore were holding old stocks of tea 
which they were trying to foist on 
the consumers at reduced rates, and 
inviting purchasers to insist upon 
being suplied with tins labelled 
“ Packed in 1915.” A considerable 
number of special labels were sent 
from Calcutta by Liptons’ to Lajpat 
Ram for the purpose of being affixed 
to tins which had been received by 
retail vendors in 1915 and had left the 
Calcutta warehouse before the system 
of special labelling had been started 
there. Simultaneously, according to 
Mr. Newby, witness, for the defend¬ 
ants in this case, who was Liptons’ 
Calcutta Manager at the time, Lajpat 
Ram was instructed to invite the 
Lahore shopkeepers to return the 
remainder of their 1914 stocks to Cal¬ 
cutta, and to receive fresh tea in 
exchange. Whether these instructions 
were actually given or not is a point 
in dispute, and no letter conveying 
them has been forthcoming, but it 
has been prove l th it tea tinned in 
Calcutta as far back as March 1914 
was labelled in a Lahore shop as 
packed in 1915. 

The next thing that happened was, 
that tins of Liptons’ tea were exposed 
for sale by Abdul Shakur in his shop 
labelled —This was despatched by 
Messrs, Lipons’ Limited, Calcutta, on 
22nd December 1914 and received here 
on 4th January 1915. Guaranteed 
good. If not good return with the 
pelative cash memo, and the price 
raid will be returned.” 


1924 Lahore 

Lajpat Ram reported this to Liptons 
and informed them that Ablul Shakur 
was so labelling tei which he had 
received from Calcutta in 1914. Lip- 
rons’were indignant, expressed their 
intention of taking legal proceedings 
against Abdul Shakur, and directed 
Lajpat Run to secure as many of 
Ablul Shakur’s labelled tins as pos¬ 
sible, and send them down to Calcutta 
for examination. 

Lajpat R tin obtained and sent some 
tins, the exact number of which ha 9 
not been elicited. Liptons’ consulted 
their Solicitors in Cal sutta, who com¬ 
municated with Mr. Broadway, 
Advocate, in Lahore. Lajpat Rara 
w»s instructed to see Mr. Broad¬ 
way and to place at his disposal all his 
information on the matter. As a 
result, a complaint was drawn up by 
Mr. Broadway, charging Abdul 
Shakur with offences, under Ss. 487, 
and 488, Indian Penal Code, in that 
he had affixed the labels described 
above to tins of tea supplied to him 
before 22nd December and had sold 
goods in receptacles bearing false 
marks. The complaint was presented 
in Court on the 9th April 191) by Mr. 
S. H. Andrews an employee of Lip- 
tnns’, who had been sent up from 
Calcutta for the purpose and was 
accompanied by six tins of tea bear¬ 
ing Abdul Shakur’s labels, which Mr. 
Andrews swore in his examination as 
complainant, had been despatched 
from the Calcutta Warehouse, four 
on the 7th Octobtr 1914, and two on 
the 11th December 19»4- 

It is here necessary to describe the 
system by which Liptons’ employees 
professed to be able to locate the date 
of despacth of any tin of tea sent out 
of their Calcutta Warehouse. Every 
label encircling, the four sides of a 
square tin is or should he stamped with 
three perforated and inconspicuous 
letters, the first of which denote* the 
week of the month, the second the 
month and the third the year. This 
Code is stated to be a secret one, 
known only to a limited number of 
persons and to be changed frequently. 
The Code for 1914 has been revealed 
in the proceedings of this case, and is 
as follows: (I- Week) M=Ist 
Week, N — 2nd week U=3rd week, 
P = 4th week, Q = 5th week. The 
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first week commences on the first 
of the month irrespective of 
the day of the week, the second week 
mi the 8th and so on. (2 Months) 
U-September, V.October W. November 
X.December. (3 Year) U. 191 1 . M.X.U. 
means 1st week December 1914 Q V.U. 
means 5th week October. According to 
Messrs. Newby and Andrews and 
other witnesses in ' the employ of 
Liptons’, the tea to be despatched in 
compliance with an order from an up- 
country station is freshly tinned and 
packed on the day on which the order 
is received. The required quantity is 
discharged through tubes from the 
blending rooms upstairs into machines 
in the basement. The tea is weighed 
and run into tins by machinery. The 
tins are closed by hand. The re¬ 
quisite number of labels is stamped 
with the appropriate Code letters in 
another machine. The labels are 
stuck on in yet another machine. 
The tins are then hand-wrapped in 
paper and immediately packed in 
boxes and the boxes are removed to 
the Railway Station on the same day 
or the next day. No stock of filled 

tins or packed boxes is kept for what 
are termed Railway orlers, and thus 
the firm is able to say with confidence 

na^hlf7 tl . n u n a cons *S niT ient des- 

i t ia ^ h I ore ' ° ’ on the 22nd 
December 1914, has been filled on that 

lahp? nf PreC t dlng - da7 and that ^e 

o x u e T? h tin W ‘ H be raark «i 

K U ' reason for the system 

‘o b. that the Com- 
Pany finds it useful in dtaling with 

tin”©/*!? 3 h° kt l° W P recise ly when a 

Si- L ea ob h vt: U s been filled ’ and 

To return t° the complaint of Mr 

Mr d O ,V >l’-i W Qu Ch WaS deaIt with by 

Fire? SSL S W ’ Ma & istfate of the 

to Abduf Sh 8 r m ° nS , Was issued 

April M a h r ’ and , ° n the 12th 
pru Mr. Andrews and Counsel for 

S&nrtt? “ d £ 

Abdul Shaknr'a Ma S>sfrate to visit 
thence f A \ sho P and to bring 
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of Liptons tins whinh 2 Uanfcity 
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of E tt .°tt J„i bd l Sh t ak " r - 

v ' oae maiks were so 


indistinct that Mr. Andrews could 
not read them. Of the other seven, 
five were stated by Mr. Andrews to 
‘'belong to the Consignment date ! 7th 
Obtobar 1914' and- the other two 
“to the consignm;nt of the llch Dec¬ 
ember 1911." This evidence, by the 
way, was not strictly accurate. Five 
of the seven tins are before us, and 
one of those state) to belong to the 
consignment of 7th October is marked 
N. V. U, which means the second 
week of Oitober 1914. while of the 
two December tins the first letter on 
one is very indistinct, and is as likely 
to be M, first week, as N. second 
week. 

On 25th May 1915 the Magistrate 
framed a charge against Abdul 
Shakur under sections 4^7 and 488, 
Indian Penal Code, and on the 8th 
June 1915, the date fixed for the 
second cross-examination of the wit¬ 
nesses for the prosecution, Abdul 
Shakur brought to Court ten cases 
of tea (each case containing GO one- 
lb. tins) and said that these 
were what remained unpacked 
m his show room out of 25 cases sent 
to him by Liptons’ from Calcutta on 
22nd December 1914. Mr. Andrews, 
under cross-examination, was invited 
to pick out any cases that appeared to 
him not to have been tampered with, 
to open them and to see what was in 
them. He declined to do so. He 
admitted that the cases wer® Liptons’ 
cases and bore their invoice mark. 
Ihe Magistrate, Mr. 0 ' Neil S haw 
then selected two out of the ten cases 
and had them opened. He stated later 
in his judgment, and also as a witness 

, vini 0 d P t r b e 7“:, SUit ’ tha£ he Was con¬ 
vinced that these two cases had not 

been opened since they left Calcutta. 

f* 1r - Andrews was unable to point to 

thaVthe? had U h the b ° XeS t0 i(ld >cate 

but d JT ° pened P^viously, 

5; declared that he was not satis- 

with ba Tho eV had f not L b een tampered 

Tbe result of the test was that 

, of tl,e llns in the first case 
(the figures are not given) were found 
to be marked 0. X. V. (3rd week D* 
cember 1 »14) and 0. W. U. 3rd week 

November 1914) and the marks on 
five could not be deciphered. In the 

nn°°Wf Ca38 there were three tins With 

no letters on them, eleven tins 
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with indisiinct letters, three tins 
marked N. X. U. (2nd week December 
1914), three marked O. W. U. (3rd 
week November 1914;, one marked 
M. X U. (1st week December 1914) 
and the remaining' thirty-nine marked 
O. X. U. (3rd week December 1914). 
Thereafter, Abdul Shakur produced as 
a defence witness, Mr. J. N. Marshall, 
a former employee of Liptons’ at 
Calcutta, and then travelling agent 
for Brook Bond and Company, who 
gave a different description of the 
packing system at Liptons’ to that 
stated by Mr. Andrews, and said that, 
after filling and labelling, the tins 
were stocked in compartments and 
that, when orders came boxes were 
packed from these compartments 
where tins might remain for days or 
for months. Eventually, on the 27th 
July 1915, the Magistrate delivered 
judgment acquitting Abdul Shakur. 

On the 28th January 1916 Abdul 
Shakur brought the present action 
against Mr. Andrews and Liptons’ 
and Company claiming Rs. 17,000 
damages for malicious prosecution. 
The principal evidence led for the 
plaintiff consisted of proof that he had 
paid Rs. 2,100 as Counsel’s fees in 
the criminal case, statements of wit¬ 
nesses to the effect that his health had 
suffered, and that his reputation had 
been damaged, statements by other 
shop-keepers in Lahore whose 1914 tea 
had been labelled “packed in 1915" by 
or at the instance of Lajpat Ram, 
statements by himself and his ser¬ 
vants that the labels put on by him 
correctly described the tins to which 
they had been affixed, a statement by 
Mr. Marshall - which repeated the 
description given by the same witness 
in the criminal trial of Liptons’ pack¬ 
ing system, a number of documents 
mostly obtained from Mr. ^.Linch, a 
defence witness, accountant in Liptons’ 
Calcutta Office, and several tins of 
tea which had been produced in the 
criminal case. The chief witnesses 
for the defendants were Mr. Andrews 
and other members of Liptons’ Calcutta 
staff, who were examined on com¬ 
mission, namely, Mr. Newby, the ex- 
inanager, who admittedly was respon¬ 
sible for the criminal proceedings 
taken, Babu Ashutosh Kumar, ; the 
despatch clerk, Mr. Wagstaff, ,tho 
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Warehouse Superintendent, Mr. Ste¬ 
wart, the present Manager, and Mr. 
Linch, the Accountant. Lajpat Ram has 
not appeared in these proceedings as 
a witness for either party and his con¬ 
nection with Liptons’ is said to have 
terminated soon after the criminal 
trial. 

The Subordinate, Judge, as stated 
already, dismissed the suit. His cate¬ 
gorical findings were ; (a) the plain¬ 
tiff has failed to prove that he had 
not labelled as despatched by Liptons 
on 22nd December 1914 and 1 received 
by him on 4th January 1915 other tea 
which - he had received previously in 
1914; (6) the tea labelled by him was 
all of one uniform quality; (r) the 
fact elicited did not establish an 
offence under S. 487, Indian Penal 
Code, against the plaintiff; (d) the 
defendants had reasonable and pro¬ 
bable cause for believing that the 
plaintiff had committed an offence; 
(o) the defendants’ complaint was not 
malicious (/) if the plaintiff had been 
entitled to damages both Mr. An¬ 
drews and Liptons and Company 
would have been liable for those 
damages and a reasonable and pro¬ 
per amount would have been Rs. 5,000. 

The plaintiff has appealed tp this 
Court for a decree for Rs- 6,005 
damages. 

We deem it desirable to state at the 
outset our view of the Law applicable 
to the case. The correctness of the 
Trial Court’s finding that the plaintiff- 
appellant in fact, was not guilty of the 
offences atributed to him in the com¬ 
plaint has not been contested by tbe 
respondents. This leaves the appel¬ 
lant with the obligation of satisfying 
us that the prosecution was instituted 
against him without any reasonable 
and probable cause and with malice. 
The most notable pronouncement on 
the questions of what constitutes rea¬ 
sonable and probable cause, and what 
constituted malice, is that delivered in 
1878 by Mr. Justice Hawkins in Hicks 
v. Faulkner (1). It has been adopted 
and applied repeatedly in subseauent 
decisions both in India and in Eng¬ 
land, and its correctness is nowhere 

(1) [1882] 8 Q.B.D. 167—51 L.J.,Q.B- 
268-30 W.R. 545. 
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disputed i" any of the authorities 
which have been cited before us. 
After making it clear that to succeed 
in an action for malicious prosecution 
the plaintiff must allege and establish 
both (a) absence of reasonable and 
probable cause and (6) malice, and 
must fail altogether if he fails to 
establish both. Mr. Justice Hawkins 
proceeded to define reasonable and 
probable cause as follows :— 

“ .. .. an honest belief in 

the guilt of the accused based upon a 
full conviction, founded upon reason¬ 
able grounds, of the existence of the 
state of circumstances, which, assum¬ 
ing them to be true, would reasonably 
lead any ordinarily prudent and cau¬ 
tious man placed in the position of 
the accuser, to the conclusion that 
the person charged was probably 
guilty of the crime imputed. 

Later on he defined the malice 
necessary to be established as “ ... 

... not, even malice in law, such as 
may be assumed from the intentional 
doing of a wrongful act, but malice in 
fact; malus animus indicating that 
the party was actuated either by spite 
or ill-will towards individual or by 
indirect or improper motives though 
these may be wholly unconnected 
with any uncharitable feeling towards 
any body. 

We have no difficulty in holding 
that the law is expressed accurately 
and comprehensively in the above 
passages. The explanation given in 
the same judgment of the respective 
functions of Judge and Jury in 

applying these rules does not concern 
us in the present case. 


The appeal has been argued befo 
“ 8 ,, a f considerable length by N 
Abdul Qadir for the appellant, and 1 
Mr. Tek Chand for -the responden 
and we have been referred to eve 
detad of a somewhat voluminous' r 
cord. Certain facts are clear to i 

ihe person responsible for the pr 
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Calcutta Office has not been produced, 
but the letters which have been filed 
can be read as indicating malice in 
the sense defined above on the part of 
Lajpat Ram against Abdul Shakur. 
The prosecution, however, was in no 
way the result of the malice of Lajpat 
Ram. What Mr. Newby acted upon 
were the four tins of tea, which are 
admitted to have been purchased at 
the plaintiff's shop by emissaries of 
Lajpat Ram, which were labelled 
* despatched from Calcutta 22nd De¬ 
cember ltfl4 and received in Lahore 
4th January 1^15,’ and which were 
stamped with Liptons’ secret Code 
letters for the 1st week of October 
1914. Before taking action Mr. Newby 
consulted his Solicitors and he arrang¬ 
ed for the complaint to be drawn up by 
one of the leading Advocates of 
Lahore. His motive was in no sense 
personal spite against the plaintiff, 
but was a determination to stop the 
sale by the latter of tea marked with 
1914 Code letters as tea received in 
Lahore in January 1915. His object 
was to protect what he considered to 
be the interest of his firm in Lahore, 
and relied for success upon the secret 
letter Code system. 

The questions then which arise for, 
determination are, firstly, whether the. 
Code system was, in fact, not infallible; 
secondly, if it is was not infallible 
whether Mr. Newby did not honestly 
believe, on reasonable grounds, such 
as would appeal to an ordinarily 
prudent man, that the system was at 
least capable of rendering it impos¬ 
sible for the tea tinned at the begin¬ 
ning of October to be sent to Lahore 
on the 22nd December, and, thirdly, 
if there was no such honest belief, 
whether Mr. Newby can be held to 
have been actuated by indirect or im¬ 
proper motives, if he launched a pro¬ 
secution relying upon the system, 
solely with an eye to the business 
advantage of his firm with no honest 
desire to bring to justice a man whom 
ho believed to have broken the law 
and without heed to the personal con¬ 
sequences entailed upon the indi¬ 
vidual concerned. 

in all these questions the burden of 
proof is on the plaintiff-appellant, 
ihis is made olear in the discussion 
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bv the Court of Appeal ir. Abrath v. 
North Eastern Railway Co. (2) in which 
it was pointed out that, if in order 
to show the absence of reasonable and 
probable ciuse, there are minor ques¬ 
tions wliidi it is necessary to deter¬ 
mine the burden of proving each of 
those minor questions lies upon the 
plaintiils, just as much as the burden 
of proving the whble does. “The 
test it w is explained by Brown, L J , 
as to the burden or onus of proof, 
whichever tern is used, is simply 
this; to ask oneself whi;h party will 
be successful if no evidence is given 
or if no more evidence is given 
than has been given at a particular 
point of the case, for it is obvious 
that as the controversy involved in 
the litigation travels on the parties 
from moment to moment may reach 
points at which the Tribunal will 
have to say that, if the case stops 
there it mud be decided in a parti¬ 
cular manner”- If n » more evidence 
has been given by the plaintiff in the 
present case than that Liptons’Code 
system was not infallible, he would 
not be entitled to a finding that there 
was absence of reasonable and pro¬ 
bable cause. He had to go further 
and to prove that they did not take 
reasonable care to inform themselves 
of the facts and that they did not 
honestly believe in the case which 
they placed before the Magistrate. 
Having done this and established that 
the defendants acted without reason¬ 
able and probable cause, he had to go 
further still in order to obtain a decree, 
and to prove also [to borrow the words 
used by Cave, J. in his summing np 
to the Jury in Abrath v. North Eastern 
Railway Co (2)j that the defendants in 
what they did were actuated by 
malice, that is to say, were actuated 
by some motive other than an honest 
desire to bring a man, whom they 
believed to have offended against the 
criminal law, to justice. 

The plaintiff has succeeded in prov¬ 
ing that the defendants do not work 
according to a system which enables 
them to say positively the date within 
a few days on which any tin of their 
tea was filled, packed and despatched 
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from their Calcutta Warehouse 
Several instances of tins being sent 
Off without any Code letters on them 
or with letters which cannot be read 
have been proved- These show that 
if there is supervision of the picking 
operations, which are described as 
being carried out by coolies, that 
supervision is not effective. It has 
been admitted by the defendant’s wit- 
nesses that in the same room in which 
cases for “ Railway orders ” are pack¬ 
ed there are shelves on which is kept 
a stock of 2,000 or 5,000 filled tins for 
compliance with local orders or mis¬ 
cellaneous orders (;. e., orders for boxes 
of mixed kinds of tea or of tea and 
other articles such as jam, coffee 
etc.). It is true that the witnesses say 
that no tin is allowed to remain on 
these shelves for more than a week 
after being filled- but the evidence 
given does not satisfy us that ade¬ 
quate precautions to this end are pres¬ 
cribed. The plaintiff has proved, fur¬ 
ther, that his consignments from 
Liptons’ in the last three months 1914 
were four and were despatched on 
30th September, 7th October, 12th 
December and 22nd December. A tin 
found in his shop on 12th April 1915 
was code marked 2nd week October 
1914, and this, if received by him 
direct from Liptons’ (and there is 
nothing to indicate the contrary) must 
have been packed in the consignment 
of 12th December. 

Again, there is Mr. O’Neil Shaw’s 
evidence that two boxes which show¬ 
ed no signs of having been opened 
since they were first packed contain¬ 
ed tins marked 3rd week November 
1914 and 3rd week December 1914. 
It was elicited, too, from a book 
produced by Ashutosh Kumar, Lip - 
tons’ despatch clerk, that 95 cases 
were despatched on 3rd January 
1917 in fulfilment of 43 orders 
which had been received on various 
dates from 16th December 1916 to 
1st January 1917. This fact con¬ 
tradicts the declarations of this same 
witness and of other witnesses for 
the defendant that tea ordered is 
tinned, packed and despatched on the 
day of arrival of the order. 

Finally, there is the evidence o? 
Mr. Marshall. The lower Court con¬ 
sidered him unworthy of belief as a 



1924 Lahore ABDUL Shakur v. LlPTON & Co. 


discontented former employee of 
Liptons’, hut the state of discontent 
imputed to him is scarcely made on 
the record. It is certainly impossible 
to reconcile his description of the 
method of packing adopted in Lip- 
tons' Warehouse with that given by 
Liptons' present employees and by 
M.. Newby. Mr. Marshall had left 
Liptons before the events now under 
discussion occurred, but the other 
witnesses say that the system was 
the same in hi« time as it was in 1914 
and 1915, and Mr. Marshall declares 
that he visited Liptons’ Warehouse 
in May 1915 and found things being 
done then exactly as they had been 
done when he was employed. We 
can find nothing on the record to sug¬ 
gest any reason why Mr. Marshall 
should perjure himself on behalf of 
Abdul Shakur. He belongs now to 
what may be a rival firm, but we 
cannot suppose that he would be 
encouraged by his employers to obtain 
custom for them by giving false evi¬ 
dence in Courts of Justice on behalf 
of persons like'y to be lucrative 
clients. It has been urged for the 
defendants that in comparison with 
Mr. Marshall their principal witness 
Mr. Newby is thoroughly disinterest¬ 
ed since he has severed his connection 
with Lipton-*’, but there is an obvious 
retort that Mr. Newby, who appears 
still to be connected with the tea 
industry, would not relish being 
known in business circles as the man 
who costs Rs. 17,000 in damages. It 
is fair to say at this stage that we 
have been favourably impressed by 
the record of Mr. Newby's evidence 
to which we shall return. Our im¬ 
mediate concern is with what Mr. 
Mar a hall says. 


Tha packing procedure descril 
by him is up to a certain stage rm 
methodical prima fa'-ie than t’ 
stated by Liptons’ witnesses, wh 
appears to us, if rigidly adhered 
to involve machinery and lobour 
alternately working at high pressi 
and standing idle perhaps for a wh< 

aay. According to Mr. Marshall ti 

l rora labelling machi 

hv i he Ves w j here th »y are stack 
7 _ colours, and the packers dri 

their supplies from the shelves. Pac 

ed cases are stocked in the same roo 


also by colours, and, when an order 
comes, the required numbers of cases 
are taken out and sent to the Railway 
Station. This may be taken out of 
the shelves and packed on the day on 
which t'ley are placed there or they 
may stay on the shelves for weeks 
or months. Packed ca*es may 
remain a month or two before being 
removed. 

The version of Liptons’ employees 
has been narrated already. They 
have explained that Mr. Marshall 
himself admits that tea deteriorates 
from the moment of tinning and that 
the deterioration may be noticeable 
after six months to the consumer and 
they say that for this reason tea is 
not tinned until orders arrive. 

The only method of testing these 
two divergent stories is by the result 
of Mr. O'Neil Shaw’s examination of 
two cases, and this indicates that 
neither account is strictly accurate. 
The bulk of the tins in both cases had 
been filled on the day of despatch or 
the day before and this fact does not 
corroborate Mr. Marshall On the 
other hand, the presence of November 
filled tins contradicts the other version 
and the truth seems to be that, 
although efforts are made to send out 
newly tinned tea, there are other 
previously packed tins lying about in 
the packing room, and there is no 
effective arrangement for keeping 
these from getting mixed up with the 
freshly filled tins. Mr. Mar-hall says 
that the Despatch clerk checks the col¬ 
ours of the tins packed, hut that there is 
no check of the Code mark, and here 
he seems to be right. When he says 
that the system is such that tins 
filled months before and boxes packed 
months before are knowingly allowed 
to remain in the Warehouse before 
being sent out ho is probably wrong. 
His own statement and the other evi¬ 
dence hai made quite clear the ad¬ 
vantage which tea merchants gain 
by plaoing tea in the hands of con¬ 
sumers at the earliest possible mo¬ 
ment after packing, and a successful 
business, such as Liptons’ has been 
shown to be, must he presumed to 
work towards that object. 

We oome now to the second point, 
the absence of reasonable and pro¬ 
bable oause. We think that Mr.Newby 
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did believe honestly when he plac¬ 
ed the matter in the hands of his Solici¬ 
tors that the system of filling, lebel- 
ling packinsjjand despatching'was capa¬ 
ble of rendering it impossible for a tin 
filled at the beginning of October to 
be contained in a case despatched at 
the end of October. Mr Newby was 
▼ery frank and very patient through¬ 
out what seems to us to have been 
an unnecessarily long cross-examina¬ 
tion. He says that he did hold that 
belief and there is no reason for 
doubting his word. But was his 
belief based on reasonable grounds ? 
We think not. He was manager of 
the warehouse and it was his duty to 
know everything that went on there. 
He has committed himself to the 
positive assertion that not only 
would it be impossible for tins pack¬ 
ed in October to be despatched in 
December, but that it would also be 
impossible for tins packed in the 1st 
week of December to be despatched 
by Railway in the 3rd week of Decem¬ 
ber, and that it would be impossible 
for one case to contain tins of differ¬ 
ent dates. In the light of the proof 
given to the contrary these statements 
can only mean that Mr. Newby did 
not take reasonable care to inform 
himself of the true facts. He was 
unable, when challenged in cross- 
examination on the 24th February 
1917 to swear positively that he made 
full enquiry regarding the truth of 
the allegations in paragraph 5 of the 
oomplaint filed on the 9th April 1915. 
Those allegations were that Abdul 
Shakur has affixed his labels, “despat¬ 
ched on 22nd December 1914 a.id 
received 4th January 1915” to tins 
supplied to him on antecedent dates 
and received in 1914. The answer 
given to the question is, of course, 
additional proof of Mr. Newby’s good 
faith and anxiety to speak nothing 
but the truth, but the plaintiff is 
entitled to claim the benefit to his 
case of the character of the answer. 
Another damaging admission was 
elicited in the same cross-examina¬ 
tion. The question was “Have you 
ever got back tins from customers 
at Lahore, which according to you 
are old, before or after the criminal 
cate ?" The answer was, “Most 
'■kill i you can quite understand that 


with millions of tins going out from 
Liptons’ scarcely a week passes with¬ 
out our receiving some complaint re¬ 
garding tea which may have become 
contaminated. I cannot remember 
any instance in Lahore.” There were, 
then, complaints, which it seems to 
us should have put Mr. Newby on 
his guard against absolute faith in 
his system, and we think that a prud¬ 
ent man should have made a thoro¬ 
ugh enquiry into what was actually 
being done in the packing room 
before making up his mind definitely 
that the October marked tins purchas¬ 
ed from Abdul Shakur’s shop by 
Lajpat Ram’s agent could not possibly 
have been included in the consign¬ 
ment of the 22nd December. 

It is true that Mr. Newby took legal 
advice before instituting his complaint 
and that Lajpat Ram was instructed 
to “place the whole case openly” 
before Mr. Broadway (letter dated 9th 
March 1915 Exhibit P. R. 17 page 34, 
printed record). But the information 
laid be'ore the Solicitors and Mr. 
Broadway as facts has not been dis¬ 
closed and herein lies a material 
distinction between the present case 
and the well-known Privy Council 
case Corea v. Petris (3) which has 
been cited by the defendants’ learned 
Advocate. In Corea v. Peiris (3) the 
respondent obtained a decision in his 
favour that he had acted with reason¬ 
able and probable cause on proof 
that he had believed the story told to 
him by old trusted servants, that he 
had consulted his legal advisers at 
every step and that he had taken 
action in defence of his title to his 
property in the bona fide belief that 
the appellant has trespassed on his 
land and forcibly removed his goods. 
Both the legal advisers, however, 
whom Mr. Peiris consulted entered 
the witness-box and described in 
detail what had been placed before 
them, and the information given by 
the old and trusted servants was not 
of such a nature that Mr. Peiris 
could have verified it by personal 
observation. There are other dis¬ 
tinguishing features which need be 
dwelt upon, notably the antecedents 
of the plaintiff. In the present case 

(3) U9u9] 'A.C. 549-79 L-T.P. C. 25— 
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;Mr. Newby may have made special 
enquiries from his Warehouse Staff 
and may have been told the same 
story as the witnesses have told in 
Court but there is no proof that he 
did so, and, if it :>e assumed that 
be must have done so, he was 
not compelled to rely upon the 
assurances given by his subordinates. 
There were direct tests which he 
could apply himself; for instance, he 
could have gleaned a certain number 
of packed boxes and scrutinized the 
Code raarkes of the contents. A= for 
what he told his Solicitors, we can 
only presume from the contents of 
the complaint subsequently put into 
Court that he must have told them 
that the Code mark system was abso¬ 
lutely watertight. He thought that 
it was, but he did not take reasonable 
steps to verify his belief, and the 
system was not watertight. There¬ 
fore, the defendants did not have rea¬ 
sonable and probable cause for the 
prosecution. The lower Court went 
wrong in thinking it sufficient 
proof of reasonable and probable 
cause that the defendants stated 
in their complaint nothing beyond 
they believed to be the absolute truth. 

The third and the most important 
point is the question of malice, for 
it is not enough for the plaintiff to 
prove absence of reasonable and pro¬ 
bable cause. It has been made clear, 
as we hare stated already, that the 
main object which the defendants 
desired to attain by the prosecution 
was to protect their own business 
interests. This does not mean that 
they did not believe the plaintiff to 
have offended against the law and 
that they did not honestly desire to 
bring him to justice. Mr. N^wby has 
sworn that his motive was to prevent 
the plaintiff from selling tea with a 
false description and that he bad no 
indirect motive such as to induce the 
plaintiff to renew his old agreement. 

IkS t e ^P r f 9si , ons of indignation at 
Abdul Shakurs conduct contained in 

tafk if h • tterS f.° Lajpat Rara > the 
talk of bringing the most damaging 

9th M T}S£ Shakur ’" (letter of 
9th March 1915 Exhibit P. R. 17 ) the 

aid e tw n ‘‘ that “ werae an business” 

fihL? V we are 8 0i ng to stop this 
false dealing at any oost ” (letter of 


8 th March Exhibit Z. 5) are in no 
way inconsistent with this position, 
which was perfectly legitimate. There 
is, however, an argument in favour 
o f malice having been established 
which has been pressed strenuously 
and which is based upon the proceed¬ 
ings of Lajpat Ram in connection 
with the labelling of the stock in 
other Lahore shops as packed in 1915 
and alluded to at tbe beginning of 
our judgment. 

The only account of these proceed¬ 
ings is contained in incomplete frag¬ 
ments of correspondence between 
Liptons’ and Lajpat Ram which the 
plaintiff succeeded in getting out of 
the defendants. The full correspond¬ 
ence has not been produced, and the 
defendant's Counsel in the commis¬ 
sion proceedings at Calcutta said 
that he could produce nothing more, 
but presumably the missing letters 
are or were in the defendant’s power 
and possession. On the other hand, 
Lajpat Ram himself would have been 
the most material witness on the 
point, and there is nothing to show 
that the plaihtiff on whom the bur¬ 
den of proving malice lay, made any 
attempt to place this man in the 
witness-box. The record shows that 
Lajpat Ram was at times in Court 
during the trial of the suit. 

It has been proved, as we have 
stated, that tea packed in 1914 was 
labelled in Lahore shops as packed in 
1915. Of this there is no doubt. The 
tins with the labels and the 1914 
Code marks are before us in Court 
and they have been identified by the 
persons from whose shops they were 
obtained. The suggestion is that Lajpat 
Ram was authorised and encouraged 
by the Head Office to label tea false¬ 
ly, that in any case the Head Office 
sent Lajpat Ram 4,000 labels with a 
free hand and knew that he was 
likely to put the labpls on old 1914 
tea and that the firm took no steps 
to prevent him from doing this. It 
is contended that Lajpat Ram was 
the firm’s agent, that it must be res¬ 
ponsible for his notion. That the 
firm while professing to protect the 
public by proseouting Abdul Shakur, 
was at the very moment perpetrating 
a fraud on the public of the same 
oharacter as that imputed to Abdul 
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Sh&kur by supplying labels for the 
misdescription of tea in the shops of 
other traders and that such conduct 
is conclusive proof of malice. 

Now, Mr. Newby has sworn that 
his instructions to Lajpat. Ram were 
to withdraw all the 1014 packed tea 
from the Lahore shops when the 
special l'» 15 labels were issued. Mr. 
Gregory, Counsel for thfc defendants 
in the Calcutta proceedings, was 
asked to produce the letter in which 
these instructions were conveyed but 
was unable to do so. Nevertheless, 
there are letters by Lajpat Ram 
on the record which hav been 
admitted in evidence without objec¬ 
tion and which corroborate what Mr. 
Newby says. On 28th January 1915 
(Exhibit P. R. 32, page 45 of the 
printed record) Lajpat Ram wrote in 
reply to a letter from Liptons’ of 21st 
January 1915. “ The names of mer¬ 
chants are being printed in tickets. 
A list of stocks of 1914 held by mer¬ 
chants i« being prepared. I will 
ticket only those tins which were 
received by merchants in 1915 and 
will not give chance to Shakur to 
bring a fresh trouble- The instruc¬ 
tions conveyed in your letter are very 
clear and require no modification." 
Again, acknowledging another letter 
of 1st February 1915 Lajpat Ram 
wrote (Exhibit P. R. 30. page 41 of 
the printed record). “The 1914 stock 
in possession of our customers wiil 
be taken possession of by Saturday 
next, but the merchants want similar 
quantities of tea in exchange!” There 
is certainly no proof that any 1914 
tea was actully returned to Calcutta by 
any shopkeeper in Lahore, and there 
is on the other hand, proof that 1914 
tea was labelled in certain shops as 
packed in 1915; but Lajpat Ram is not 
shown to have known the Code and 
letter from Liptons’ (Exhibit P. R. 17 
dated the 9th March 1915, page 34 
of the print-d record) proves that 
they believed that he did not know. 
Lajpat Ram would thus have had to 
depend upon the word of the shop¬ 
keepers for the dates of their consign¬ 
ments. 

The learned Counsel for the plain¬ 
tiff points to the evidence of one of 
these shop-keepers, Firoz Din, and 
to a letter from Liptons’ to Lajpat 
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Ram (Exhibit P. R, 26 d ited the 22nd 
February 19'5) as showing that 
Liptons’encouraged or connived at 
false labelling. Firoz Dm stated “in 
1915 an agent of Lipton-’ came to me. 
and told me to keep my tins ready 
and he woul I come again and label 
them. He came again and affixed the 
libels. I think their colour was red. 
The labels were speci il 1 ibeh of 1915. 
The tea in the tins was oi l tea, that 
is to say that the tea had come before 
1915, some 7,8 or 9 months previously.” 
The passage in the letter runs 
“Messrs. Bakhsh Elthi and Com¬ 
pany," (a firm of agents in Calcutta) 
“were instru te I to lit us have full 
particulars of all Lihore orders but 
they have not apparently done so in 
the case of Mohammad Din-Firoz 
Din’s order, and we trust you will see 
the tins tiokett :d ” L-ptons’, howevftf, 
(and perhaps Lijpit Ran too), are 
exonerited by the terms of Lajpat 
Ram’s lett-r to which this letter is a 
reply. Lajpit Ram wrote on 18th 
February 1915 (Ex libit Z 16 page 51 
printed record) “Messrs. Mohammad 
Din-Feroz Din. the China House, have 
received 16 cases of tea in January 
last through BikhshE'ahi and Com¬ 
pany, but without tickets. I will 
ticket the tins in a day or two. But I 
would like to re quest you to tell Bakh¬ 
sh Elahi and Company that they 
should in future instruct their pac¬ 
kers to specially label the consign¬ 
ments intended for Lahore.” 

The evidence of -other shop-keepers 
produced as witnesses by the plaintiff 
on the subject of this labelling was 
as follows .— 

Kanshi Nath, from whose shop 
two tins with 1911 Foie marks and 
1915 libels were pro-tired, stated, that 
Lnjnat Ram supplied him with the 
labels, that 90 or 100 labels were past¬ 
ed on by Lajpat Ram himself, that 
the tea had been received in Novem¬ 
ber 1914. and that when labelled it 
was falsely described. In cross- 
examination ho admitted that he 
could read the 1 ahels and understood 
what they stated ; that he ma^e no 
objection to the false description 
being put on. and that he did not tell 
any purchaser that the label was 
false. This man has stultified him¬ 
self. 
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Sitaram stated that Lajpat Ram 
labelled 200 or 250 tins in his shop, 
that he had a sto.-k of tea in Decem¬ 
ber and received a fresh consign- 
. ‘ment. in January, that the labels 
were put on in April when the tea 
was two or three months old, that he 
did not know whether the old tins or 
the new tins were libelled and that 
he did not assent to nor woull have 
albwed a false labal being affixed. 


Mohan Lai said that Lajpat Ram 
labelled 12d tins in his shop all of 
which had been ordered in December 
1514 and had been receive 1 on 4ih 
January 1915, and that “Lajpat Ham 
told me that the old tea should not 
be sold and that traders should see 
that the tins be ir the label of 1915.’’ 
A tin labelled 1915 was procured 
fijom tins witness’s shop which is 
Code marked erd week December 1911. 

In our opinion the plaintiff has 
not proved either that the 
Company instructed Lajpat Ram 
to label old tea in Lahore shops 
as packed in 1915 or that Lajpat 
Ram himself knowingly did so label 
old tea. Lajpat Ram may have been 
careless, in fact he was, for he sent 
his sons out to label in certain shop* 
and he issued labels to the shopkeep¬ 
ers themselves, but the defendants, in 
spite of the fact that they have not 
produced the full correspondence, 
have satisfied us that their instruc¬ 
tions to him were not to label 19’4 

tea ; * vawrj 


It has been remarked already tl 
some of Lajpat Ram’s letters cc 
tain indications of personal S p 
against Abdul Shakur and some of » 

information coveyed by him to L 
tons’ was inaccurate. But the p 
secution had nothing to do eitl 
with Lajpat Ram’s spite or with fa 
mformtion sent by him. It was sole 
due to true information given by Li 

PM Ram , that tea tins bearing t 
52®L ma * 0 f 1st week October 19 

despatch H ttb r ed ^ Al,dul Shakur 
despatched from Calcutta on 22 , 

that mbeF 3 9U ’ We d0 not th 

h ha - n S ret f malice on the Part 
the defendants m the matter of Abd 

oSt of th fi P m° 30CUtiOn , Can be evo,v ' 
out of the mere carelessness and 

Pineness of their agent Lajpat ' 


i» his dealing with Liptons' 1915 
labels. 

Mr. Andrews stated in his first exa¬ 
mination as complainant that tea 
packed in 1911 is of different quality 
to that packed in 1915. Thi-> has been 
fastened upon by the plaintiff's Coun¬ 
sel as an indication of malice in the 
light rf subse luent proof that Liptons’ 
successfully maintain a continuously 
uniform quality ; ard it is suggested 
that the statement was made falsely 
in order to induce the Magistrate to 
i'sue process. We think, however, 
that the reference was to the deterio¬ 
ration of tea from the date of tinning 
as to which all the witnesses connect¬ 
ed with the tea industry are agreed. 

Next, we hare been referred to a 
passage in Rai Junj Ba'iai.ur v. Rai 
Givlor Sahoy (1> where the learned 
Judges agreed with the Court below 
that, ordinarily, the absence of a rea¬ 
sonable and probable cause in ins¬ 
tituting a proceeding which termi¬ 
nates in favour o f the plaintiff would 
give rise to the inference of malice. 
This proposition was considered in 
Shama Bibi v. Chairman of Barana- 
nore Municipality (5) to have been 
expressed too broadly. W e can readi¬ 
ly imagine instances where such an 
inference might arise but the correct 
law applicable to the present case, in 
our opinion, is to be found in Brown 
v. Huwkes (6). There the Jury held 
firstly, that the defendant did not 
take reasonable care to inform him¬ 
self of the true facts of the case (as 
we have held here); secondly, that the 
defendant honestly believed in the 
full charge which he laid before the 
Magistrates (also as we have held) 
and thirdly, that the defendant was 
actuated by malice and indirect mo¬ 
tives in the proceedings taken against 
the plaintiff. On these findings the 
judgment was entered for the plaintiff. 
1 he Court of Appeal allowed the de¬ 
fendants appeal, holding that, al¬ 
though the absence of reasonable 
and probable cause is some evidence 
_rom which malice may be inferred the 
Jury, by their finding as to the 
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honest belief of the defendant-, had 
negatived any inference which de¬ 
pended solely on such evidence, and 
that, in the absence of any other evi¬ 
dence of indirect motive, the finding 
of the Jury that the defendant was 
actuated by malice could not be sup¬ 
ported. It was pointed out by Cave, 
J , (whose judgment ultimately was 
affirmed) in discussing the evidence 
that if there was an honest belief in 
the plaintiff’s guilt neither anger nor 
hastiness on the part of the defendant 
would evidence malice, and that 
anger so far from being a wrong or 
indirect motive, is one of the motives 
on which the law relies to secure the 
prosecution of offenders, while hasti¬ 
ness in the defendant’s conclusion as 
to the plaintiff’s guilt, although it 
might account for his coming to a 
wrong conclusion, does not show the 
presence of any indirect motive. 

Lastly, we have been asked to ac¬ 
cept as proof of malice the fact that 
Mr. Andrews did not at two stages 
after the commencement of proceed¬ 
ings withdraw from the prosecution 
of Abdul Shakur. Ths first stage was 
on 12th April when the search of 
Abdul Shakur’s shop produced twelve 
labelled tins only, of which five exhi¬ 
bited no distinct Code mark, the other 
seven being marked with dates pre¬ 
vious to the 3rd week in Decemher. 
The second stage was when Mr. O'Neil 
Shaw opened the two boxes with the 
result already described. There is no 
force in this argument. The 12th 
April was a long time after Abdul 
Shakur first commenced to under-cut 
the rates of the other shop keepers 
and it would have been quite reason¬ 
able to suppose that by that date he 
had succeeded in selling nearly all 
his 1914 stock. At the time when 
Mr. O’Neil Shaw opened the boxes 
Mr. Andrew declared that he was not 
satisfied that either box had not been 
opened before, and he could not know 
what view the Magistrate was likely 
to take until the judgment had been 
delivered. The record shows that he 
made no incautious or intemperate 
statement imouting trickery to Abdul 
Shakur. He did not assert that the 
boxes had been tampered with, nor did 
he say that they must have been 
i unpered with. He said in his cross¬ 
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examination. “I am not satisfied 
that the case has not been opened be¬ 
fore,” and in re-examination, “I can’t 
account for tins bearing different 
marks getting into one case. It is 
impossible for tins bearing Afferent 
Code letters for the month to be des¬ 
patched in one case”. He appears to 
have assisted the Court readily in in¬ 
terpreting the Code marks on the un¬ 
packed tins, and there is no indica¬ 
tion that he attempted to prevaricate 
or to withhold any information which 
might help the accused. 

We hold, therefore, that while the 
plaintiff has proved that the defend¬ 
ants instituted proceedings against 
him without taking reasonable care to 
inform themselves of the true facts, 
nevertneless he has not succeeded in 
establishing that they were actuated 
by malice, and his appeal, therefore, 
must be dismissed. Since, however, 
the appellant has succeeded partially, 
and on an important point, in a case 
of much difficulty, we direct that par¬ 
ties bear their own costs. 

Appeal 'lismissed. 
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Abdul Qadir, J. 

Kunj Lal— Convict—Appellant. 

v. 

Emperor —Respondent. 

Cr. A. No. 246 of 1922, D/- 1st May. 
1922. from an order of the Mag. 
First class, with enhanced powers 
under section 30, Criminal P. C., La¬ 
hore, D/-10th March 1922. 

Evidence Act S. 01 —Dying dcclaration- 
Proof 

Witnesses should not be allowed to 
prove a dying declaration as if it is a sub¬ 
stantial piece of evidence in the case. The 
relevant fact to be proved is the statement 
made by a deceased person admissible under 
section 32 of the Evidence Act. and that 
statement is not a document made by the 
Magistrate but the verbal statement made 
by the deceased person. The only way of 
proving a dying declaration is by the evi¬ 
dence of some witness who heard it madej 
the witness being at liberty to refresh his 
memory by referring to the note made by 
him or read over to him at or about the 
time the statement is made. [P. 15 C. 1) 

Mool Chand —for Appellant. 

Niaz AH —for Respondent. .j 
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Judgment—This judgment will dis¬ 
pose of two connected appeals and 
one criminal revision. Two persons, 
namely, Salig Ram and Kunj Lal, 
have been convicted under section 
304, Part II, Indian Penal Code, for 
having caused the death of Jowinda 
Ma!, and have been sentenced to five 
years’ rigorous imprisonment each. 
They have both appealed to this 
Court, while Durga Das, complain¬ 
ant, has filed a petition for enhance 
ment of their sentences on the ground 
that the offence committed by them 
was one falling under section 302. 
Tndian Penal Code. I have heard 
Pandit Sheo Narain on behalf of Salig 
Ram, appellant, Mr. Mool Chand for 
Kunj Lal, appellant, and Mr. Dhan- 
raj Shah in the revision petition. 

The facts of the case are given at 
length in the judgment of the Trial 
Court and are briefly as follow :— 
Kunj Lal is the son of Jowinda 
Mai. deceased, from his first wife. 
The relations between father and son 
were strained, because Jowinda Mai 
had children from his second wife, 
whom he favoured, and was dis¬ 
pleased with Kunj Lal, whose mother 
had died about 14 years ago. He did 
not allow Kunj Lal to share the 
business of cloth merchants which 
he was carrying on jointly with his 
brothers. On the 20th December 1921, 
Jowinda Mai was going home from 
his shop about 7 p. m . when he-was 
assaulted and beaten with dangs j n 
Bhadarkali Lane, inside Lahore City. 
He was removed to his house, which 
was not far from the place where 
he was assaulted, and the next day at 

1 p. ra. a report was made to the 

Police by Durga Das, brother of the 

deceased, in which it was stated that 

Jowmda Mai had been beaten by 

Kunj Lal and by one other who was 

a- friend of the latter. The injuries 

or the deceased were examined by 

Lieutenant Clarke, Assistant Sur- 

I!2i It? ^f^ailed them in a certi- 

of tL!! h,Ch h ? gave t0 the relations 

duced h d «f CeaS l’ a " d which WaB Pro¬ 
duced before the Police a t the time 

lo h JT rfc ‘ Xt show ed that the 
on hTnJl ad a ! together six injuries 

2 til r/JT’ of which were 

parts of tit W? th f, ee on the oth0 r 
parts of the body, all caused by some 


blunt weapon. One of the injuries 
on the head was described as serious, 
and probably led to Jowinda Mai’s 
death five or six days later- The 
Police started investigation on the 
very day when the report was made 
and the Sub-Inspector, Mr. Muham¬ 
mad Asghar, (P. W. No. 8), recorded 
the statement of the deceased with 
regard to his injuries, in which 
Jowinda Mai stated that he had been 
assaulted by four or five persons in¬ 
cluding Kunj Lal and Salig Ram, 
but that he had not identified the 
other men, who seemed to be Muham¬ 
madans. After taking down this 
statement, the Sub-Ins pector thought 
that the condition of the deceased 
was precarious and he risked a Ma¬ 
gistrate, M. Abdur Rahim, (P. W. 
No. 3) to come and take down the 
statement of Jowinda Mai, regard¬ 
ing his assailants. The Magistrate 
came and questioned the deceased and 
took down his statement, which was 
practically the same as had already 
been made to the Sub-Inspector. In 
the first report Hari Chand and Fakir 
Chand had been mentioned as wit¬ 
nesses of the occurence and in the 
two statements which Jowinda Mai 
made to the Sub-Inspector and the 
Magistrate, respectively, he mention¬ 
ed the name of Fakir Chand only, 
though it was said that others also 
had seen the occurence. It is un- 
fortunante- however, that Hari Chand 
was not produced as a witness in 
Court and Fakir Chand who had been 
cited and was present was given up. 
One Muhammad Bakhsh was produc¬ 
ed who did not profess to have seen 
anything and only stated that he 
had seen Jowinda Mai lying injur- 
e«. ihe only man who professed to 
be an eye-witness in Court was 
£ lw “ Lal (P- W. No. 4). He deposed 
that he had seen Kunj Lal and Salig 
Ram and three other men, whom he 

u ldentif T and who seemed to 

be Muhammadans, beat Jowinda Mai 
with sticks. Durga Das was also 
examined as P. W. No. 1 and stated 
that the information given by him 
m his report was obtained by him 
“ om deceased, who told him 
about 9 p. m. on the same evening 
on which he was injured and soon 
after the assault, hat the had been 
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beaten by Kunj Lai and Silig Run 
and other-*, lie added that at the 
time of miking the report he forgot 
to mention the name of Silig Rim 
and also to say that there w»*re 
other assail ints besides the two. The 
statements as regirl* his injuries, 
male by JowinU Mil to the Sub- 
Inspector and M- Ablur Rahim have 
been proved *y the production of both 
these witnesses and with the ex-ep- 
tion of the statement ofJiwanMil, 
constitute the main evilence for the 
prosecution in this case. 

It is contended by the learned 
Counsel for Salig Ram, appellant, 
that there is no evidence worth the 
name agiinst his client. He argues 
that the evi lence of Jiwan Lai should 
not be relied upon because he does 
notapneir to be a genuine eye wit¬ 
ness. He is not only not mentioned 
in the first report as a mm who 
saw anything, but even the two state¬ 
ments which have been treited as 
dying declarations do not make any 
mention of him though it is shown 
by tie statement recorded by M. 
Abdur Rahim that Jiwan Lai was 
present when the deceased was des¬ 
cribing the incident. After having 
thus criticised Jiwan Mil. Mr. Sheo 
Narain proceeds to attack the dying 
declarations so far as their effect 
against his client is concernel. He 
says that the weight that ordinarily 
attaches to such statements is not 
present in this ctse, becau-e there 
is nothing to show that the deceased 
thought that he was dying, beyond 
the apprehension which the Sub-In¬ 
spector entertained at the time he 
got the statement of the deceased 
recorde 1 by the Migistrate. He al*o 
urges that it shoull be presumed 
from the tir*t report, which was made 
after considerable delay, that till the 
time that the report was made the 
name of Salig Ran wis not given 
out by the deceased, who mentioned 
it only at the time of making his 
statement to the Sub-Inspector and 
repeated the same to M. Abdur 
Rahim and this, he siys, must have 
been due to some erroneous impres¬ 
sion. He suggests that Jiwan Mai, 
who has had some litigation with 
the father of Salig Ram, and is on 
bad terms with the latter, might 
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have put the notion into the mind 
of the deceased that the friend of 
Kunj Lai. about whose identity he 
was not clear, was Silig Ran, and 
if under these cir:um*tances, Jowin- 
da Mai named Silig Ram much im¬ 
portance should not be attached to 
his naming him, because it may be 
due only to accepting the sugges¬ 
tion m i !e to him and nnt because he 
had really identified Salig Ram. He, 
therefore, argue® that his client is 
entitle 1 to aciuittal because, on the 
facts referred to above, a substantial 
doubt in his favour is created even 
if the dying declirations are believ¬ 
ed to be correct anl are given effect 
to, though he ad Is that they are not 
dying declarations properly speaking. 

Mr. Mool Chand on behalf of Kunj 
Hal, says that if the evidence of 
Jiwan Mai is eliminated, as it is 
doubtful that he hid seen anything, 
then the statements of the deceased 
are the only things remaining against 
the appellants. He points out that 
the statements of the deceased were 
according to the prosecution witnes¬ 
ses, made on several occasions. 
Firstly, those made by him during 
the night to Durga Das and other 
people as to who his assailants 
were; secondly, the account of the 
occurrence given by him to the Sub- 
Inspector, and, thirdly, a similar ac¬ 
count given by him to M. Abdur 
Rahim, Magistrate. 

With regard to the earliest 
statement, Mr. Mool Chand says 
that the prosecution hive produced 
nono of the other persons who 
saw the dece.asrd on the evening 
in question and have contented them¬ 
selves only with the testimony of 
Durgi Dis on the point. He says 
that Durga Das shoull not he regard¬ 
ed as independent and reliable, that 
he is not independent becau-e he may 
he interested in depriving his nephew 
Kunj Lai, of the snare of the property 
of the deceased, and that he is not 
reliable because he exaggerates bis 
statements in Court and improves on 
what h's brother had toll him. He has 
given a good deal beyond the infor¬ 
mation he give in the first report and 
made the addition of the name of Salig 
Ram when giving his evidence in 
Court 
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As regards the statements rmde by 
the deceased to t'ie Sub Inspector and 
the Magistrate and recorded by each 
one of them Mr. Mool Ch.md raises a 
technical objection against them- He 
says that these statements should 
hare been proved by questioning the 
witness to whom they were made as to 
what the deceased told them, and 
should not have been proved by simply 
showing them t^eir recorded state¬ 
ments and proving them as if they 
were documents which could be pro¬ 
ved as such under section 91 of the 
Evidence. Act In this connection he 
refers to K ,n Q Kmi»r 0 r v. M-i'fiura T/'a- 


Lil probably was introduced because 
suspicion fell on him. He siys that, on 
a former occasion, when fire had b«en 
set to the shop which Jowinda Mai 
and his brothers and their father 
owned, suspicion had fallen, though 
wrongly, on Kunj Lal and, therefore, 
there is nothing s'range in his being 
suspected again. He al<o urges that 
the deceased not having had any 
scruples about adding to his story as 
time elapsed made himself further 
unworthy of credit. 

Mr. Niaz Ali replying to the above 
arguments on behalf <>f the Crown 
says the dying declarations are 


Arur ( 1 ) in which the following obser¬ 
vations were made by Taylor, J.:— 
“Witnesses shoull not be allowed 
to prove a dying decliration as if it is 
a substantial niece of evidence in the 
case. The relevant fact to be proved 
is the statement made by a deceased 
person admissible under section 32 of 
f he Evidence Act, and that °tatement 
is not the dominant made by the 
Magistrate hut the verbal statement 
made by the deceased person.” 

‘"The only way of proving a dying 
declaration is by the evidence of some 
witness who heard it made, th° wit¬ 
ness being at liberty to refresh his 
memory by referring to the note made 
by him or read over to him at or 
about the time the statement is made.” 

He aUo refers to /imprest v. Sami. 
ru-Nin ( 2 ) in which also the principle 
referred to above was recognised as 
sound He further refers to Gonr'das 
Mmaatudra v. Emperor ;3) which is a 
ruling similar to the two already men 
tioned. He, therefore, argues that these 
dying declarations should be excluded 
from considerai ion and his client should 
be acquitted. He argues, in the alter, 
native that even if the dying declara- 
tioas are treated as evidence, they 
should not be believed, because the 
time when the deceased was assaulted 
was a dark December evening, which 

Zrl km° *i 0Udy ,’ a,,d ’ therefore, it is 

«uM a ni e that t i h ° deceased . on being 
suddenly assaulted, could not identify 

his assailants and the name of Kunj 

0) [1901] 6 C- W N 72 " 

(8i[W8J 8 Cal. C. L R 11 

(3) [1909] 36 Cal. 659-13 C W N* 

680-10 Cr. L. J. 18 6-2 I C ^1 


worthy of belief and that the tech¬ 
nical objections raised against them 
bv Mr. Mool Chand should rot result 
in thair exclusion. He argues that it is 
shown clearly by the evidence on the 
record, both of medical men as well 
as of laymen, that the deceased was 
capable of speaking after the first 
shock of his injuries was over and 
continued to be so He mentioned his 
assailants to his brother, then to the 
Sub-Inspector and then to the Magis¬ 
trate. All the three witnesses have 
been produced in Court and examined 
to prove those statements and if there 
is any defect in the form in which 
the depositions of the two witnesses 
last referred to have been recorded, 
that should not take away from the 
effect of that testimony. He points 
out that in the case reported as 
G mridns N'lmosudra v. Emperor ( 3 ) w h at 

happened was that an attempt was 
made to treat a dying decliration as 
proved, simply by the production of 
the magisterial record cf it. without 
producing the Magistrate as a witness. 
It was held by the Calcutta High 
Court that the record was not proved 
by him and that in that case the 
recorded statement was rightly held 
to be not proved, but such is not the 
case here. Here the Magistrate as well 
as the Sub-Inspector have been duly 
put into the witness box. He cites 
Qhaxi y. Emperor ( 4 ) which was a case 
m which a statement of a dying man 
recorded in Hospital by a Magistrate 
was brought on the record without the 
Magistrate having been summoned to 

(4) 17 P. R. 19H Cr—48 P. W R 
1911 Cr-13 Cr. L. J. 225-14 I. C. 417 
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prove it and it was pointed out by the 
earned Judges of the Chief Court 
that it should have been proved by 
taking the statement of the Magis¬ 
trate. He goes on to argue that as to 
the credibility of these statements 
there should be no doubt, because it 
does not stand to reason that the- 
deceased could have failed to indentify 
his own son, even if it was dark at 
the time and it is also unlikely that 
he would falsely name his own son in 
such a serious case in spite of rela¬ 
tions between him and the son being 
strained. As regards Salig Ram, he 
says that he was the man described in 
the first report as a friend of Kunj Lal, 
and it is possible that the memory of 
Durga Das failed him at the time of 
making the report so far as the name 
of this appellant was concerned. 

After carefully considering the 
arguments addressed to me on both 
sides, I am of opinion that the appeal 
of Kunj Lal must be rejected and that 
of Salig Ram must be accepted. I share 
the doubts expressed on behalf of the 
appellants as to the genuineness of 
Jiwan Mai as an eye-witness and do 
not, therefore, attach any weight to 
his evidence in this case, but I regard 
the statements made by the deceased 
as to his principal assailant, namely 
his son Kunj Lal, first of all to his 
brother Durga Das, then to the Sub- 
Inspector: and then to the Magistrate, 
as quite credible and entitled to every 
weight. The statement made to Durga 
Das about Kunj Lal is proved by 
Durga Das in Court. I hold that pro¬ 
bably the only name mentioned by the 
deceased at first was that of Kunj 
Lal and that is the reason why that 
is the only name which was men¬ 
tioned in the first report. I 
do not think it likely that Durga 
Das would have forgotten the 
name of Salig Ram if it had been 
given to him. It is true that Durga 
Das in Court states that the deceased 
had mentioned both - Kunj Lal and 
Salig Ram from the very outset, but 
I am not prepared to believe that part 
of his story, because it is contradicted 
by the first report made by him. I 
have no doubt that he is telling the 
truth so far as Kunj Lal is concerned, 
There is, therefore, this piece of evi¬ 
dence against Kunj Lal to which no 
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such technical objections can be rais¬ 
ed as have been raised against the two 
recorded statements, proved by the 
evidence of the Sub-Inspector and the. 
Magistrate. As to these, I think, Mr. 
Mool Chand’s criticism is valuable 
and I wish to take this occasion of 
drawing the attention of the learned 
Magistrate to the rule laid down in 
King Emporor v. Mathura fhakur ( 1 ) as 
to the manner in which statements 
purporting to be dying declarations 
should be recorded. But in view of 
the fact that in the case before me the 
two witnesses to whom the statements 
were made by the deceased have been 
produced in Court and were available 
for cross-examination, I do not see 
that the defect in the form in which 
those statements were taken down 
destroys their value to such an extent 
as to make it necessary to exclude 
them from consideration. There is no 
reasonable doubt left in my mind as to 
the truth of the dying declarations of 
the deceased so far as Kunj Lal is con¬ 
cerned and I dismiss Kunj Lai’s 
appeal. 

As regards Salig Ram, I am not 
prepared to say that the deceased told 
a deliberate lie when he named Salig 
Ram before the Sub Inspector and 
the Magistrate- It is quite possible 
that owing to the serious injury that 
he had received to his brain the 
name of the other man escaped his 
memory and at tne time of giving 
inrtructions to his brother he could 
not tell anything more than that 
Kunj Lal was accompanied by a 
friend of his. He may have recollect¬ 
ed the rame at the time the Sub- 
Inspector arrived. It is quite possible 
that Salig Ram may have been the 
companion of Kunj Lal referred to in 
the first report, but it is conceivable 
that the deceased may have readily ac¬ 
cepted a suggestion coming from a 
man like Jiwan Mai, who is admitted¬ 
ly hostile to Salig Ram and may have 
given this name owing to the sugges¬ 
tion thus received- Thus a doubt in 
favour of Salig Ram is created which 
is strengthened by the absence of his 
name from the first report, and also 
by the absence of motive on his part 
to join the assault. It is also signifi¬ 
cant and may be mentioned for 
whatever it is worth, that I find, on 
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reference to the Police diaries, that 
the earliest statement of Jiwan Mai 
contained no mention of Salig Ram 
but simply gave the name of Kunj Lai 
Tnis lends colour to the theory that 
the addition of the name of Salig Ram 
and the statement that two or three 
other men took part in the affair are 
developments of the case. which cannot 
be easily treated as reliable. There¬ 
fore, I acquit Salig Ram, giving him 
the benefit of the doubt. 

Coming to the petition of enhance¬ 
ment I do not think much need be said 
on the point after the view of the case 
I have taken above. It may be men¬ 
tioned that the plea urged on behalf of 
the complainant-petitioner was that 
the assault was made with the inten¬ 
tion of committing murder and, there¬ 
fore, deserved the punishment pro¬ 
vided for that offence but the circum¬ 
stances of the case do not lead to that 
conclusion. I have seen the plan on 
the record, which shows that there are 
other lanes leading to the house of the 
deceased and there is nothing to show 
that any assailant of his could have 
known which of those he would pass 
through on his way home on that 
particular evening. Moreover, I have 
no doubt that there were not more 
than two men concerned in the assault, 
as shown by the first report. The 
mentioning of four or five persons was 

£?mnl™ Sgeratl0n and afterthought 
simply to .n-rease the gravity of the 

°f®" C ,®’ The real fa cts as to how the 

ded th7 aS C °?? raitted or what prece- 
Ided the assault cannot be possibly 

Moreover, the nature of the 
injuries shows that only one of the 

and'the m ^ ^ 'I™ rea,Iy ser ’°us 
and the man survived that injury for 

ha^w'th^-t, 1 ^ 5 aIs ° ^ceivabJe 

treatmT &nd m0re ireful 

treatment he might possibly have got 
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Indian Penal Code, and there is no 
sufficient cause for an enhancement 
of the sentence. The petition for 
enhancement is, therefore, rejected. 

One appeal allowed. 
Another appeal & petition rejected. 
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Fforde, J. 

John T/iomis Lyme —Convict—Ap¬ 
pellant. 

v. 

/«' Crown —Respondent 

Criminal App. No. 417 of 1923, 
D/- 19th June, 1923, from the order 
of the Dt. Mag. Bannu, D/-26th 
March, 1923. 

Criminal P. C., S. 517 —l Vitneises not *xa- 
minca b it o ily their jtreviom statements merely 
read over to them—Illegality not curable. 

On the 10tli March, 1)03, the prisoner was 
brought before the District Magistrate upon a 
charge under S. 37i>, Penal Cole. After seven 
witnesses for t ie prosecution lied been exa¬ 
mined the public prosecutor closed the case for 
the Crown, the cross-examination of these 
witnesses having been reserved. The case was 
then adjourned to the 11 th when the prisoner 
claimed as an European British subject to be 
tried by a jury under the provisions of S. 451 
of the Cr. P. Code and the proceedings were 
accordingly stayed to enable proper steps 
to be taken in compliance with the section. On 
33nd tne witnesses were duly examined by the 
prosecution and cross-examined by counsel for 
the defence. As regards the remaining i. „ . 
previous seven witnesses for tbe Crown the 
course adopted was as follows. When each wit’ 
ness came into the t»ox tbe recorded statement, 
of the evidence given by him at the first hear¬ 
ing was read out to him. A few further qum 
t.ons were then put to the witness aud he was' 

tendered for cross-examination; some witnesses 
were not even sworn. unesses 

Hdd: that this method of presenting thn 
evidence for the promotion is irrogu SS 
not only irregular but entirely iUegaf a!d thn 
defect ,s not curable by S. 537. fp iJ D V h 2 * 

jssns?: is a T d 

,a &” y & e « 

pronounced i. . „„m,‘ and ***** 
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based upon it is, therefore, made without 
jurisdiction and is void. (P. 21, C. 1J 

Shamair Chand and Sagar Cham /— 


for Appellant. 

Dalip Singh— for the Crown. 

Judgment.—The appellant has been 
tried by the District Magistrate of 
Bannu, sitting with a jury of three 
persons, on a charge of rape. He has 
been found guilty of an attempt to 
commit the otfence and has been sen¬ 
tenced to a term of six months’ 
rigorous imprisonment. 

A number of grounds of appeal 
have been put forward but the prin¬ 
cipal ground relied upon by Mr. 
Shamair' Chand counsel for the ap¬ 
pellant, is that the manner in which 
the trial was conducted was illegal in 
certain material particulars. 

The facts relevant to the determi¬ 
nation of the questions which have 
been raised on this contention are as 
follows:— 

On the 12th March, 1923, the pri¬ 
soner was brought before the District 
Magistrate upon a charge under 
S. 376, Indian Penal i ode. After 
seven witnesses for the prosecution 
had been examined the public prose¬ 
cutor closed the case for the crown, 
the cross-examination of these wit¬ 
nesses having been reserved. The 
case was then adjourned to the 14th 
when the prisoner claimed as an 
European British subject to be tried 
by a jury under the provisions of 
S. 451 of the Code of Criminal Pro¬ 
cedure and the proceedings were 
accordingly stayed to enable the 
proper steps to be taken in compli¬ 
ance with the section. 

On the 17th of March the prisoner 
was again brought before the Magis¬ 
trate, when he was formally charged 
and the trial fixed for the 22nd. On 
the 22nd the Jury were duly ballotted 
for and the names of three persons, 
one Indian and two Europeans, were 
returned. These names were read out 
to the prisoner at the bar who was 
asked to challenge them. He, how¬ 
ever, accepted them without chal¬ 
lenge and the trial commenced. 

Two witnesses were then duly exa¬ 
mined by the prosecution and cross- 
examined by counsel for the defence, 
namely, Mt. Mir Gulla, the person 
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against whom the offence in question 
was alleged to have been committed, 
and Bishan Das Sub-Inspector of 
Police. So far as these two witnesses 
were cencerned it is not suggested 
that there was anything illegal or 
irregular in the mode in which their 
evidence was presented. As regards 
the remaining witnesses for the 
crown, however, the course adopted 
was as follows:— 

When each witness came into the 
b°x the recorded statement of the 
evidence given by him at the first 
hearing was read out to him. A few 
further questions were then put to the 
witness and he was tendered for 
cross-examination. In the case of 
Khan Sahib Akbar Ali Khan, pro¬ 
secution witness No. 3, the following 
note appears on the record:—"This 
witness is called and the above state¬ 
ment made by him in this Court on 
12th March 1923 is read out to the 
Jury and the statement transferred to 
the file.” It does not appear from the 
record that this particular witness 
was even sworn. 

With regard to the next witness 
Shai Mast (P. W 4) the note on the 
record is as follows:—“22nd March 
1923, Shai Mast Khan recalled:—‘I 
have heard the above statement made 
at the first hearing on the 12th March 
1923 read over to me It is correct 
and I adhere to it”. Again it does 
not appear from the record that this 
witness was sworn though I assume 
that this formality at least 
was observed in every case. The 
evidence of the next witness (P. W. 5) 
is recorded as being on solemn affir¬ 
mation. He also says that he has 
heard his statement made in the 
Court on the 12th March 1923 read 
out and that it is correct and he ad¬ 
heres to it. The remaining three 
witnesses for the prosecution are 
dealt with in similar fashion. 

Now, it is quite obvious that this 
method of presenting the evidence 
for the prosecution is irregular, and 
not only irregular but entirely illegal. 
It is a wholly unauthorized variation 
from the ordinary and proper pro¬ 
cedure. It is argued by counsel for 
the crown that this departure from the 
ordinary procedure is an irregularity 
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covered by S- 537 of the Code of Cri¬ 
minal Procedure which enact? that no 
finding, sentence or order passed by a 
Court of competent jurisdiction shall 
be reversed or altered under Chapter 
XXVII on an appeal cr revision 
on account, inter alia of any error, 
omission or irregularity in the pro¬ 
ceedings before or during trial, unless 
such error has in fact occasioned a 
failure of justice. I entirely disagree 
with this view as to the scope of that 
section. I have already expressed my 
views on this section in the case of 
Allu v. Crown (1) and I need not 
repeat them here. The procedure be¬ 
ing illegal it is not material to 
determine whether or not it has occa¬ 
sioned a failure of justice. In many 
cases where the authorised mode of 
trying a criminal offence has been 
departed from it is impossible to say 
whether it has or has not occasioned a 
failure of justice. It is otherwise 
when the irregularity is one of form 
and not of substance. A mere slip 
or oversight in the manner in which 


evidence is recorded, for instance, 
can rarely prejudice the person who 
is being tried. But a substantial 
departure from authorised procedure 
in the mode in which the evidence of 
witnesses is presented to Jury may 
very seriously affect the prisoner’s 
chances. Had the proper course been 
adopted in presenting the evidence 
for the prosecution the Jury would 
have had an opportunity of gauging 
the value of the testimony of each 
individual witnesses by his general 
demeanour. A witness may show a 
suspicious hesitancy in answering 
certain questions put by counsel for 
the prosecution, or he may show an 
equallv suspicious excess of zeal, 
tfoth Judge and Jury are undoubtedly 
influenced to a considerable extent by 
the manner in which a witness gives 
his evidence-in-chief, and, moreover, 
the demeanour of a witness during the 
examination-m-chief may be of the 

Kncfin h- 1P t0 C0Un9el for tfa e 
hl3 cr °ss examlnation. 

thin * context I oannot do better 

fe W - rds 0f Sir John Cole - 

the Privv d n lVen ?, g - the i^ent of 
»he Privy Council in the Attorney 

« (1) Cr. A. No. 238 of 1923. 


General of New South Wales v. Hairy 
Louis Bertrand (2) where one of the 
matters to be determined was the pro¬ 
priety or otherwise of the very pro¬ 
cedure now under discussion. “Those 
of their Lordships who have been 
used, on motions for new trials, to 
near the Judge's notes of the evidence 
read, probably know well by experi¬ 
ence how difficult it is to sustain the 
attention, or collect the value of 
particular parts when that evidence 
is long; and one cannot but feel how 
much more this difficulty must press 
upon twelve men of the ordinary 
rank, intelligence and experience of 
common jurymen. But this is far 
from all. The most careful note must 
often fail to convey the evidence fully 
in some of its most important ele¬ 
ments, those for which the open oral 
examination of the witness in pre¬ 
sence of prisoners, Judge and Jury is 
so justly prized. It cannot give the 
look or manner of the witness ; his 
hesitation, his doubt, his variations 
of language, his confidence or preci¬ 
pitancy, his calmness or consideration; 
it cannot give the manner of the pri¬ 
soner. when that has been important, 
upon the statement of anything of 
particular moment; nor could the 
Judge properly take on him to supply 
any of these defects who indeed will 
not necessarily be the same on both 
trials; it is, in short, or it may be. the 
dead body of the evidence, without its 
spirit, which is supplied when given 
openly and orally, by the ear and eye 
of those who receive it.” In that case 
there had been two trials, and at the 
second trial the Chief Justice, who 
was trying the case, at the request of 
the prisoner and also of his counsel 
and with the consent of the counsel 
tor the Crown, read over to certain 
of the witnesses the evidence which 
they had given at the first trial, and 
then permitted counsel for the pro¬ 
secution and counsel for the defence 
to put such further questions to the 
witnesses as they might think fit; the 
witnesses of course being sworn in the 
usual manner. This procedure, which 


<»] 4 Moo. P. C. (n. s.) 460— 

P * c - 51—L. R. 1 P. c 

fnV 16 n L ' n T ^l 52 “ 16 W - R. 9- 
10 Cox. C. C. 618. 
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was much the same as was adopted in 
the present case, was strongly disap¬ 
proved of by their Lordships of the 
Privy Council. It is true that the 
prisoner’s application for a new trial 
was not granted, but that was on 
the ground that there could be no new 
trial in a case of felony. That case 
was decided in 1807 when there was 
no appeal in such cases, the decision, 
therefore, is only of value for the 
general principles enunciated in the 
judgment. 

A further illegality in the mode of 
trying the present case, which is 
relied upon by counsel for the appel¬ 
lant as vitiating the trial, is the man¬ 
ner in which the case was presented 
to the jury. 

After a certain number of witnesses 
for the defence had been examined, 
the foreman of the jury asked if the 
defence could not cut down the num¬ 
ber of witnesses they had summoned. 
The defence, therefore, agreed to dis¬ 
pense with all further witnesses save 
one. 

The learned Magistrate, thereupon, 
apparently with the desire to conclude 
the trial that day, proceeded to charge 
the jury upon the case as it stood- He 
explains in his judgment that he took 
the foreman’s intervention as an indi¬ 
cation that the jury had decided to 
acquit, and he further states that he 
warned them that it might be neces¬ 
sary to summon the remaining wit¬ 
nesses for the defence. By this, he 
explains, he meant that if they had 
the intention of convicting the accus¬ 
ed they must first hoar the remaining 
witness, but if on the other hand they 
had made up their minds to acquit 
they need not bother about the further 
defence evidence. These mental re- 
servations of the learned Magistrate 
£ were however not understood by the 
jurjtiiwho apparently did not possess 
5 ? sjjtftbient telepathic powers to read 
c what was in his mind. It may be 
remarked that in the official report of 
the charge to the jury there is no 
'• indication of any reservation. After 

• counsel on hoth sides had addressed 
'• the jury the learned Magistrate pro- 

• ceeded to charge them, commencing 
j his address in these terms:—” On the 
' facts"hefore you I am going to ask 

you to determine two issues." The 


proper issues are then set out and 
towards the end of the charge appears 
the statement, “ Now, gentlemen, you 
have heard the evidence on both sides 
I will not now detain you longer. 
The evidence has been well dealt with 
by counsel on both sides. I need only 
remind you in conclusion of your 
oath as jurors to deal fairly and im¬ 
partially between the Crown and the 
prisoner at the bar.’’ Nowhere on the 
record, save in the judgment itself 
and in a subsequent note of the Ma¬ 
gistrate does it appear that t^e case 
for both sides was not concluded when 
the jury were asked to return their 
verdict. The jury having then con¬ 
sidered their verdict found the pri¬ 
soner not guilty on the first issue and 
guilty on the second. 

On being faced with this verdict the 
Magistrate ordered that the evidence 
of the remaining witness be taken on 
the following day. On the following 
day, however, not only was the evi¬ 
dence of this witness taken but two 
more witnesses for the defence were 
examined, A further address to the 
jury was then delivered by the Court 
and they were asked to reconsider 
their verdict in the light of this addi¬ 
tional evidence. The jury then 
brought in the same verdict as before. 
Upon this verdict sentence was sub¬ 
sequently passed. 

Now it is obvious that the course 
here adopted was in direct contraven¬ 
tion of the express provisions of the 
Code of Criminal Procedure. All the 
evidence on both sides must be con¬ 
cluded before the case can be submit¬ 
ted to the jury. There is no power in 
a Judge to present a case to a jury 
subject to conditions, and once a ver¬ 
dict is delivered there is no power in 
the trial Court or in the jury to recon¬ 
sider that verdict except under the 
provisions of S. 304 of the Code of 
Criminal Procedure which provides 
that where a wrong verdict is deliver¬ 
ed by accident or mistake, the jury 
may amend it before or imn'ediately 
after it is recorded. With this excep¬ 
tion the jury is functus officio as soon 
as its verdict is announced to the 
Court. What has been done in this 
case is that after a trial had been! 
concluded and verdict given, a new 
trial has been held on further evidenoej 
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and a fresh verdict given. It is im¬ 
material that the second verdict hap¬ 
pened to be to the same effect as the 
(first. The second verdict upon which 
Kudgment has been given and sentence 

E ~-onounced is a nullity and the judg- 
ent based upon it is, therefore, made 
ithout jurisdiction and is void. For 
this reason alone the finding and sen¬ 
tence must be set aside. 

In view of the conclusions I have 
come to, it is unnecessary to examine 
the remaining grounds upon which 
this trial is sought to be impeached. 

For the reason I have given I ac¬ 
cept the appeal, and setting aside the 
conviction and sentence of the Court 
below I direct that a new trial be held. 

Retrial ordered • 
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Martineau and Campbell, JJ. 

Khota Ram— Plaintiff—Appellant. 


claim of the mortgagors to turn him out 
of possession on payment of a comparatively 
small sum and be was been forced to become a 
plaintid in a declaratory s'»it by the action of 
the Revenue Officer under Punjab Act IL oi 
1913. 

Held: further that a mortgagee is not 
debarred under order II, rule 2 from suing for 
possession of the mortgaged property, on the 
strength of a stipulation conferring upon him 
the option to sue for interest or for possession 
in toe event of a mortgagor’s failure to pay in- 
tere^t at the stipulated time, by the fact that 
on the occurrence of a previous default he 
sued onlv fo- interest and not for possession 
1 Lab. 457 F. B. Foil. 4 P. P. 1914 Pist. 

[P 23 Cs 1 & 2| 

(6) Contract Act, S . 74—25 P. C . compound 
interest not penal. 

Courts as a general rule are bound to give 
eflect to what the parties are proved to have 
agreed to, even if lapse of time and accumula¬ 
tion of interest may have swelled the princi¬ 
pal sum enormously beyond its original figure. 

Where no specific undue influence on the part 
of the mortgagee was pleaded by the defendants 
but there was a general plea of undue influence 
and no evidence was produced. 

Heidi that 25 P. C. compound interest wa9 
not penal. [P 34 0 1] 

Tek Chand —for Appellant. 


Nawaz and others— Defendants— 
Respondents. 

F. A. No. 128 of 1918, D/- 29th June 
1922 from the Senior Sub.J.. Mianwali, 
D/- 8th October 1917. 

(a) Civil P . C„ C, 8 R. 2—Previous suit by 
mortgagee for possession—Second suit for main¬ 
tenance of possession or in the alternative for 
interest not barred . 


The mortgagors, applied for redemption to the 
Collector and obtained a deoision that the 
mortgage could be redeemed on payment to the 
mortgagee, of Rs. 570. The mortgagee 
then sued fora declaration that there was 
A further oharge on the land mortgaged of 
Rs. 5,015, and there cauld be no redemption 
without payment of this amount. There was 
a prayer in the alternative for possession if it 
be found that he (the mortgagee) was not in pos¬ 
session but the fact of the mortgagee’s poases- 
lion was later on conceded. In 1902 the mort¬ 
gagee had sued for possession on 
the ground that the interest foa that year had 
not been paid, as he was entitled to do so under 
the terms of the mortgage, but he further stated 
that previous instalments had not been paid 

a!)' was given a decree for possession 
And the Court expressly refused interest re¬ 
marking that the plaintifl could seek his proper 
Si? m rc t 9p * ot of anything outstanding. 
a -iiSS? stained possession on the 3rd 
April 1901. On the question arising is to 
whether the plaintiff (mortgagee) was barred 

iSHL.* D|,J * 8eQ ond suit for recovery of 
Interest under order ! I, rule 2. 

Held : that he was not, because (l) the 
imit waa not one fop the recovery 

L ‘ e3tl ( M Ha « to all intent, 
■nd purposes a defendant resisting the 


Jagan Nath —for Respondent*.. 

Campbell, J. —This first appeal is 
the result of a suit under section 12, 
Punjab Act II of 1913. The mort¬ 
gagors, in a certain transaction to be 
described presently, applied for re¬ 
demption to the Collector and obtain¬ 
ed a decision that the mortgage could 
be redeemed on payment to the mort¬ 
gagee Khota Ram, of Rs. 570. Khota 
Ram has sued for a declaration that 
there is a further charge on the land 
mortgaged of Rs. 5,015 and that there 
can be no redemption without pay¬ 
ment of this amount. There was a 
prayer in the alternative for posses¬ 
sion if it be found that he (the mort¬ 
gagee) is not in possession, but the 
fact of the mortgagee’s possession is 
now conceded. 

The mortgage was entered into on 
the 26th July 1895 by registered deed 
for an area of 214 kanals 7 marlas. 
The mortgage price was Rs. 560, and 
the conditions were that the mort¬ 
gagors should remain in possession 
and should pay interest yearly in the 
form of a certain quantity of grain ; on 
default of any year’s interest the 
mortgagee was to bo empowered to 
take possession and thenceforth pay¬ 
ment of interest should cease. The 
term of mortgage was four years 
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after which the mortgagors were to 
redeem on payment of the mortgage- 
money in the month of Har. Then 
follow in the deed two sentences 
which are important. The first is 
this ; — 

“Compound interest shall be char¬ 
ged on the unpaid amount of interest 
at 25 per cent, per annum, and the 
same shall be paid by the mortgagors 
to the mortgagee along with the 
aforesaid mortgage-money." 

The other is the following which 
comes a little lower down : — 

"The aforesaid mortgaged lands and 
the persons of the mortgagors shall 
both be liable for payment of this 
debt." 

On the 27th June 1898 a further 
advance of Rs. 10 was made to Cha- 
ragh, one of the mortgagors, by Khcta 
Ram and a document was drawn up 
reciting that interest was payable on 
this amount at Rs. 1-9-0 per cent, per 
mensem, that principal and interest 
were payable on demand, that the debt 
should be considered as an additional 
charge on the lands mortgaged, that 
if those lands were redeemed, pay¬ 
ment of the said principal and interest 
would be made along with the mort¬ 
gage money due under the previous 
deed, and that other lands and the 
person of the debtor would be liable 
for the debt. 

In 1902 the mortgagee, Khota Ram, 
sued for possession on the ground that 
the interest for that year had not been 
paid, but he further slated that pre¬ 
vious instalments had not been paid 
in full. He was given a decree for 
possession and the Court expressly 
refused to go into the question of 
what was due for arrears of interest 
remarking that the plaintiff could 
seek his proper remedy in respect of 
anything outstanding- A concession 
was given to the mortgagors that 
should they pay the 1902 and 1903 
instalments in Jrtli, Sambat 1960 (May 
1903) possession should not be deliver¬ 
ed to the plaintiff. No payments, 
however, were made and Khota Ram 
obtained possession on the 3rd April 
1904. He now asks for a declaration 
that the value of unpaid grain instal¬ 
ments with compound interest at 25 
per cent, up to the date of suit should 
be declared to be included in the mort¬ 


gage charge. The calculation is set 
forth in the plaint, and shows that 
the balance of grain due for each 
year from Sambnts 1953 to 1961 has 
been taken in local weight measures 
of paths, chnlhs, and topas. Compound 
interest at 25 per cent up to the date 
of suit has been calculated on each 
balance in terms of weight of grain. 
The total weight of grain due has thus 
been ascertained and a fixed rate of 
Rs. 3-8-8 per raaund has been applied 
with the result of a sum of 
Rs. 4,981-4-0. 

The mortgagors have been credited 
with small payments in each of the 
five years-1953 to 1957—but with 
nothing thereafter. Rs. 33-12-0 in - 
terest on the second advance of Rs. 10 
brings the total up to Rs. 5,015. 

Of the seven issues framed by the 
lower Court the first three relating to 
limitation, valuation of the suit and 
the possession of the plaintiff need 
not be considered since these are not 
questions now' in dispute. The re¬ 
maining four were as follows : — 

1. Is the suit barred under Order 
II, rule 2, Civil Procedure Code ? 

2. Is the rate of interest penal or 
excessive and not enforceable ? 

3. Have the defendants paid in¬ 
terest ? 

4. To what relief is the plaintiff 
entitled. 

The lower Court held on No. 1 that 
when the plaintiff sued for possession 
as mortgagee in 1902 he could have 
recovered the interest then due at the 
same time and should have done so. 
Quoting Ku tan Mai v. Allah Da<I 
Khan (1), Chliabil Das v. Massu (2). 
and Alia Khan v. Kanshiram (3), the 
learned Subordinate Judge found that 
the plaintiff was barred from bringing 
a second suit for recovery of interest 
under Order II, rule 2. On issue 
No. 2 the lower Court recorded a hrief 
decision that the rate of interest was 
unconscionable, and that no debtor 


(1) [1910] 19 P.R. 1910-36 P.W R 
1910 -167 P L.R. 1910-5 I.C. 821. 

(2) [1913] 4 P R. 1914-243 P L.R. 
1913-145 P W.R. 1913—207 P. 
W.R. 1913—19 I.C. 981. 

(3) [1913] 25 P.W.R. 1913-45 P.R. 
1913—145 P.L.R. 1913—17 I.C. 
677. 
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with his eyes open could agree to it. 
There was no specific finding on the 
other issues, and the suit was dismiss¬ 
ed. The plaintiff has appealed. 

In our opinion both the above find¬ 
ings by the learned Subordinate Judge 
are wrong. An obvious commentary 
on the first is that the plaintiff is not 
bringing a suit for the recovery of 
interest. He is to all intents and pur" 
poses a defendant resisting the claim 
of the mortgagors to turn him out of 
possession on payment of a compara¬ 
tively small sum. He has been forced 
to become a plaintiff in a leclaratory 
suit by the action of the Revenue 
Officer under Punjab Act II of 1913, 
but what he says is that he wants to 
remain in possession of the land, and 
that if he is evicted he must be paid 
a certain sum. 


We have heard a lengthy argument 
from Mr. Jagan Nath for the respon¬ 
dents in support of the lower Court’s 
finding on this issue. He has conten¬ 
ded that all the annual defaults from 
the date of the mortgage up to the 
date of the suit in 190'? constituted 
one cause of action, and that the 
plaintiff, having an inherent right to 
sue for intjrost not paid at that time, 
omitted, when he sued merely for 
possession, to sue for all the 
reliefs to which he was entitled. In 
support of the argument as to the 
inherent, right to sue for interest, 
counsel has quoted C/ihabil Das v 
Massu (2). In that case, as in the 
present, the mortgage bond provided 
that interest was to be paid to the 
mortgagee every year, and that in de¬ 
fault the mortgagee should have 
the right to take possession of the 
land. In 1897 the mortgagee sued 
the mortgagors and obtained a de¬ 
cree for the value of produce then 
due, but did not claim possession. 
In his subsequent suit for posses¬ 
sion the Chief Court held that the 
fact that the mortgage deed did 
not specifically give the mortgagee 
the right to sue for produce on 


default did not take away his in- 

t0 do so; that he 
Id have sued for possession at 

S J me ., tlme ’ a *d that an adrais- 

of nrL he of payment 

of produce between the dates of 

the decree and that of the second 


suit did not create a new cause of 
action. In the first place, it will 
be seen that this ruling was deli¬ 
vered on different facts, and in 
the second it appears to be con¬ 
trary to what was laid down in the 
Full Bench ruling in Parmcshri Das 
v. Fakiria (4), although it was not 
expressly mentioned or overruled 
there. The Full Bcench decision was 
that a mortgage is not debarred 
under Order II, rule 2, from suing 
for possession of the mortgaged 
property on the strength of a 
stipulation conferring upon him the 
option to sue for interest or for 
possession in the event of mort¬ 
gagor’s failure to pay interest at 
the stipulated time, by the fact that 
on the occurrence of a previous 
default he sued only for interest 
and not for possession. 

This was the ruling in a case 
where there was a distinct provi¬ 
sion in the mortgage deed enabl¬ 
ing the mortgagee to sue for in¬ 
terest on default as well as for 
possession. Here and in Chhabil Das 
v. Massu (2) there, was no such ex¬ 
press condition ; but the learned 
Judges who delivered Chhabil Das 
v. Massu (2) read such a condition 
into the deed in the guise of an 
inherent right. In any event the 
fact that the first suit was for in¬ 
terest and not for possession clear¬ 
ly distinguishes the present case 
from Cliliabil Das v. Massu (2). The 
cause of action for the 1902 case 
was the default of payment of in¬ 
terest for that year. The present 
suit is not one for payment of in¬ 
terest. It is a declaratory suit, and 
the cause of action lies in the steps 
taken by the mortgagors to put an 
end to the mortgagee’s possession. 
A direct authority for the view that 
the previous suit has no effect 
upon the present is Kiman v. Sultani 
Mai (5) where it was held that when 
a mortgagee sued for possession 
on default of payment of interest, 
he was entitled to a decree for 
possession simpliciter t and that the 


4) [1920] 1 Lah. 457 (F. B.) 

(5) 11912] 82 P.W.R. 1912-148 P.L. 
R. 1912-66 P.R. 1912—13 I.C. 
559. 
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matter of the amount of the lien 
should be left to be decided on redemp¬ 
tion. In this connection the other 
two rulings quoted by the lower 
Court Ku Ian Mai v. Allah Da<l Khan 
(1) and Alia Khan v. Kanshi Ram (3) 
are not in point. 

Coming to the second of the four 
issues detailed above the effect of 
the Privy Council rulings Aziz Khan 
v. Duni Chaii'l (6) and Balia Mai v. 
*Aha<l Shah (1) is that Courts as a 
general rule are bound to give effect 
I to what the parties are proved to 
|have agreed to, even if lapse of 
[time and accumulation of interest 
jmay have swelled the principal sum 
enormously beyond its original figure. 
The Lower Court has not consi* 
dered those rulings, and in the pre¬ 
sent case no specific undue influ¬ 
ence on the part of the mortgagee 
was pleaded by the defendants. 
There was .a general plea of undue 
influence only and no evidence of 
any sort of undue influence was 
produced. It has been argued further 
before us that the interest is not a 
charge on the mortgaged land, but 
it is expressly made so by the sen¬ 
tences ui the deed quoted above, and 
Alia Khan v. Kanshi Ram (3), which 
is cited is distinguishable, since 
the terms of the deed in that case 
were quite different. High as the 
rate of 25 per cent compound interest 
may be we can find no reason for 
holding that the mortgagee is not 
entitled to it. 

Counsel for the respondeat mort¬ 
gagors admits that the onus was on 
the defendants to prove that 
more had been paid to the mort¬ 
gagee in respect of interest than 
what has been allowed for in the 
plaint, and that no evidence has 
been produced on the question by 
his clients. He has suggested that it 
was difficult for them to prove 
anything after 20 years, and that 

(6) [1918] 101 P R. 1918—23 C W.N. 

130—lfi5 P.W.R. 1918-48 I.C. 
y33 (P. C) 

(7) [191*]*124 P.R. 1918—180 P.W.R. 

1918—21 Bom. L.R. 558—16 A.L. 

J. 905—29 C.L J- 165—23 C W.N. 

233—35 M.L.J. 614—25 M.L.T. 

55—48 I.C. 1 (P. C.) 
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the mortgagee had special know¬ 
ledge, but we do not see why the 
knowledge of the creditor should be 
presumed to be more special than 
that of the debtor. 

In regard to the last issue an¬ 
other lengthy argument has been 
addressed to us to the effect that 
the plaintiff-mortgagee is not en¬ 
titled to any arrears of interest 
on account of his acquiescence in 
non-payment which should be pre¬ 
sumed from the fact that he did not 
sue to take possession earlier. This 
is a point which was never rais¬ 
ed in the pleadings in the lower 
Court at all and in any case there 
is no force in it. The law of limi¬ 
tation allowed the mortgagee to sue 
for interest within 12 years of the 
first default and 12 years had not 
elapsed when he took possesion. 
There can be no presumption that 
he gave up his claim to receive ar¬ 
rears of interest at redemption. The 
rulings quoted to support this pro¬ 
position of the appellants need 
not be discussed since they are not 
applicable. They are Mahadaji v. 
Joli (8) Bahcantrca v. Nurhar Ganga. 
ram (9) Jhunku Siuyh v. Chhotkan 
Singh (10) Partab Bahailur Singh v. 
Gajarfhar Baksh Singh (11) and 
Khu’a Bakhsli v. AHm-uti nissa (12) 
The three latter are cases of the 
mortgagees accepting a diminish¬ 
ed security and remaining apparent¬ 
ly sahsfied with it for some years, 
and all the cases deal with mort¬ 
gages which were usufructuary from 
their commencement. 

The second point raised in con¬ 
nection with this issue is that 
the amounts of the second bond 
with the interest due on it cannot 
be a charge on the land. Again this 
was not pleaded in the lower Court, 
and the principal sum of Rs. 10 has 
been paid by the mortgagors as 

(8) 1892] 17 Bom. 425. 

(9) 1919] 54 I.C. 814. 

(10) 1909] 32 All. 325-6 A.L.J. 247- 
2 I C 221. 

(11) [1902] 24 All. 521— 29 I.A. 

148—7 C.W.N. 97—4 Bom. L.R. 
845-8 Sar. 310 (P.C.) 

(12) [1901] 27 All. 313—(1904) A.W. 
N. 273—1 A.L.J. 715. 
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part of the redemption money fixed 
by the Revenue officer. In our opi¬ 
nion according to the terms of the 
bond the parties intended it to be 
a charge on the land and the case 
is similar to that reported as Parabh 
Dial v. Kharku (13) where the money 
due on a similar bond was made 
so chargeable. 

Finally, it remains to be decided 
what amount of interest the mort¬ 
gagee should receive. His claim to 
Rs. 33-12-0 simple interest on Rs. 
10 up to the date of application 
for redemption is, in our opinion, 
correct. For the rest he has re¬ 
frained from claiming interest after 
the date on which he took posses¬ 
sion but has claimed compound in¬ 
terest on what was in arrear on 
the date of his taking possession 
up to the date of the application 
for redemption. It seems to us, how¬ 
ever, after a careful consideration 
of the terms of the mortgage 
deed that it was not the intention 
of the parties that compound in¬ 
terest should be chargi d aftep pos¬ 
session had been taken. Interest 
and compound interest both ware to 
be paid in kind, and could only be 
paid so long as the mortgagors had 
the land which yielded the kind. 
When the land was taken from 
them they ceased to have the means 
of paying either interest or com¬ 
pound interest. Therefore in our 
opinion calculation of compound in¬ 
terest must cease on the 3rd April 
1904, when the mortgagee got pos- 
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market rate for each year is to be 
ascertained and the balance of grain 
for each year reduced to money 
according to that market rate.. On 
each of the sums so ascertained 
compound interest at 25 per cent 
will be calculated from the date 
of default to the 3rd April 1904. 
To the resultant, figures are to be 
added (1) Rs. 33, price of chaff on 
which no compound interest is claim¬ 
ed, and (2) Rs. 33-12-0, the interest 
on the additional charge of Rs. 10. 
The total will be declared to be 
the sum on payment of which to¬ 
gether with the principal Rs. 570 
the land can be redeemed by the 
mortgagor-defendants, and the plain¬ 
tiff will receive his proportionate 
costs in both Courts. 

We refer the appeal to the lower 
Court under Order XLI, rule 25 for 
trial of the following issues and 
return of evidence and findings 
thereon within three months 

(1) What was the market rate for 
white wheat first quality on the 
date of each default from Sambat 
1953 to Sambat 1961 ? 

(2) What is the total value at 
those rates of the wheat due to 
the plaintiff on 3rd April 1904 cal¬ 
culated as directed by us above ? 

Appeal accepted. 
Case remanded. 


1924 LAHORE 25 


session. 

In any case we should not think 
it right to allow the plaintiff to 
value his interest in kind at the 
market rate of 1916, when he bro¬ 
ught his suit. We proceed to indi¬ 
cate the lines on which the redemp¬ 
tion money due to the mortgagee 
should be calculated, and it is 
necessary to remand the case to 
the lower Court for further evi¬ 
dence to be taken in order to en- 
able us to pronounce a final order. 

I he quantity of grain outstand- 
lng tor each year from 1953 to 1961 
Sambat is accepted as stated in 
paragraph 3 of the plaint. The 

(13) [1890] 2 P.R. 1890. 


Le Rossignol and Martineau, JJ. 

Sandhi , (minor,) through Prem Singh, 
—Defendant—Appellant. 

v. 

Bu Ilia Singh and others —Plaintiffs— 
Respondents. 

S. A. No. 468 of 1918, D/28th March, 
1922 from the Dt. J„ Amritsar, D/-6th 
October 1921. 

Custom {Punjab) — Oijt—Joint gift to daugh - 
ter and son-in-law by uidou\ 

Eyon if a gift in favour of a daughter were 
justified by custom it by no means follows that 
a gift to a daughter and her husband jointly 
would be valid. A gift by the widow of her 
husband s non-ancestral property in favour of 
her daughter and her son-in-law jointl 7 is 
not justified by oustom. [P, 26, G. 2] 
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Ram Ratan v. Hursukh Roy 


Badr-ud-din Kureshi- for Appellant. 

Dev Raj Saichney —for Respondent?. 

Judgment. —Defendant No. 1, Mus- 
sammnt Jio. in 1916, made a gift of 
the land of her husband which she 
was enjoying on a life-tenure, in 
favour of her daughter, Mussammat 
Thakari, and Sandhi, her son-in-law, 
jointly, and the present appeal arises 
out of a suit brought by her husband’s 
collaterals for a declaration that the 
gift aforesaid shall not affect their 
reversionary rights. 

The first Court found that the land 
was not ancestral and the gift was 
invalid, inasmuch as even if a g’ft 
of the whole land in favour of the 
daughter alone were valid by custom, 
there was no justification in custom 
for a gift to the daughter and to her 
husband jointly, and the first Court, 
on these grounds, decreed for the 
plaintiffs. The defendants appealed 
to the learned District Judge, who 
concurred with the First Court in 
dismissing the suit but, not content 
with holding that there was no 
justification in custom for a gift by 
a widow in favour of her daughter 
and her son-in-law jointly, he pro¬ 
ceeded to discuss the custom 
dealing with a daughter’s right of 
succession to non-ancestral property 
and came to a finding that even as 
regards non-ancestral property a 
daughter is postponed to her father’s 
agnates. 

The defendants have come up to 
this Court in second appeal and the 
same ’Joints are discussed before us. 
It is obvious that even if a gift in 
favour of a daughter were justified 
by custom it by no means follows 
that a gift to a daughter and her 
husband jointly would be valid, for 
in the case of a gift to a daughter 
by a widow nothing more is involved 
than the acceleration of the daughter’s 
succession if she be held to be the 
heir to her father's property. Such 
an acceleration of succession in 
favour of the daughter cannot have 
any effect prejudicial to the collater¬ 
als so that presumably if the daughter 
dies without issue before succession 
opens out in the normal course the 
gift to her would have no effect upon 
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the rights of the reversioners. If, 
however, a gift in such circumstances 
to a son-in-law were valid it could 
not be referred to a mere accelera¬ 
tion of the succession. 

In these circumstances, it is suffi¬ 
cient for us to hold that a gift by a 
widow of her husband’s non-ancestral 
property in favour of her daughter 
and her son-in law jointly is not 
justified by custom. 

On the further question whether 
the daughters among the parties to 
this suit succeed to the non-ancestral 
property of their father we refuse to 
express any opinion inasmuch 
as the decision being unne¬ 
cessary for the disposal of this case 
would not in any circumstances be 
res judicata. Accordingly we inten¬ 
tionally leave that question undecided 
and maintain the decree of the Court 
below on the sole ground that a joint 
gift to a daughter and the son-in-law 
is not justified by custom. 

We dismiss the appeal. No costs 
in this Court. 

Appeal dismissed. 
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Le Rossignol and Harrison, JJ- 

Ram Ratan and others —Plaintiffs— 
Appellants. 

v 

The Firm Hursukh Roy-CIi hoy Mai 
and others- Defendants—Respond¬ 
ents. 

F. A. No. 2279 of 1918, D/-llth 
April, 1922, from the decree of 
the Senior Sub. J., Gujrat, D/-28th 
June 1918. 

Civil P.C., S. 11— Suit to open a decree — 
Pleat, that could he raised in previous suit, 
arc barred. 

The plaintiffs were four sons and two grand¬ 
sons of certain members of a joint Hindu 
family who were sued as the managers of a 
joint Hindu family business and against whom 
a decree ex parte was given by the High 
Court of Bombay. The plaintiffs admittod that 
they were members of the joint Hindu family 
and were, therefore, partners in the business 
carried on by the same. They sued to set 
aside the attachment in execution of a part 
of the property of the firm, which, they said, 
belonged jointly to them and t" the remaining 
members of the family, and they alleged that. 
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inasmuch as the agreement on which the 
plaintiff firm sued and obtained a decree in 
Bombay was a wagering agreement and con¬ 
trary to public policy, they were not bound 
by it. 

Held, tbesuit was barred by res judicata. 

Obiter. Had the minor plaintiffs come for¬ 
ward and stated that their guardians did uot 
consult their interests and were guilty of 
culpable negligence in uot defending the case 
properly the position would hate been different 
so far as tbey were concerned. ]P. 27, C. 2] 

Hanjopal, for G. C. Karting —for 
Appellants. 


Tirath Ram —for Respondents. 

Judgment.—The plaintiffs in this 
case are four sons and two grandsons 
of certain members of a joint Hindu 
family who were sued as the mana¬ 
gers of a joint Hindu family business 
and against whom a decree ex parte 
was given by the High Court of 
Bombay. The plaintiffs admit that 
they are members of the joint Hindu 
family and are, therefore, partners 
in the business carried on by the 
same. Their cause of action is the 
attachment, in execution, of a part of 
jthe property of the firm, which they 
,say belongs jointly to them and to 
remaining members of the family, 
and they allege that, inasmuch as the 
[agreement on which the plaintiff 
firm sued and obtained a decree in 
Bombay was a wagering agreement 
and contrary to public policy they are 
not bound by it. The suit has been 
dismissed on the finding that they 
have failed to prove their allegation, 
and they appeal urging that they 
were not given sufficient opportunity 
to produce their evidence. The res¬ 
pondent firm replies that the suit 
does not lie and that the matter is res 
judicata inasmuch as the present 
plaintiffs were defendants in the 
original case qua members of the firm 
which was sued as such. This is the 
first question to be decided and it ap¬ 
pears to us that inasmuch as the 
present plaintiffs were defendants in 
the original suit in the sense that they 
were members of the firm, the matter 

conMh °K a tfthe now taken 
could have been taken by their res- 

whog? nam« hers &nd grandfathers 

Plaint hZ\ We ? 8 L hown in 
kind no Ha , d the plea been of such a 

f k ath d Ar«f C °!! d not Jf be Pleaded by the 
fathers and grandfathers, it is pos¬ 


sible that the suit might lie. This, 
however, is not the allegation. The 
grounds on which the decree is 
impugned are that the whole transac¬ 
tion between the plaintiff and the 
defendant firm was of the nature of a 
wagering agreement and can, there¬ 
fore, be set aside, by the members of 
the family who wore not actually 
served, on a separate suit being 
brought. We are of opinion that this 
is not so and that inasmuch as the 
defendants in the original suit were 
served and could have raised the 
same plea as the plaintiff's now raise, 
the matter is res ju Grata and cannot 
now be agitated. Had the minor 
plaintiffs come forward and stated 
that their guardians did not consult 
their interests and were guilty of 
culpable negligence in not defending 
the case properly, the position would 
have been ..ifferent so far as they are 
concerned but this again is not the 
position which has been taken up. In 
the plaint no relief has been asked for 
against the father and grand-fathers 
but merely a declaration that the 
property now attached is not liable 
to attachment and sale on account of 
the nature of the transaction which 
gave rise to the suit. We bnd that 
the matter being res ju Grata, the 
question of whether the plaintiffs had 
or had not sufficient opportunity for 
producing evidence in the present 
suit does not arise at all. 

We dismiss the appeal with costs. 

Appeal dismissel. 
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Le Rossignol and Zafar ali, JJ. 
Nanak C/iand —Defendant - Appellant 

Y. 


Muhammad Zahur-ul-din (Plaintiff) 
and Sarab Dayal —Defendant—Res¬ 
pondents. 


S. A. No. 2664 of 1918 D/-l6th No¬ 
vember 1922 from the D. J., Ludhiana, 
D/-24th June 1918. 


Registration Act, S. 17 (i) (rf) and S j- 

ceipt embodying terms of a lease must be 
registered. 

The plaintiff onme into Court on tho strength 
ol a document by which he alleged that 
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defe dant No. 1 on the 8th _ May 1917, 
acknowledged receipt of Rs. 25 as earnest 
money and agreed to lease plain'if! some land 
for five vears on an annual rental of Rs. 19). 
The terms of the lease, its Juration, the 
annual rent and the da'e on which possession 
was to be given were set forth in detail in the 
document, which was clearly an agreement to 
lease. 

Ffrld- that in view of S. 2 (71 and S. 17 (1) 
(d) the document must be registered. (P. 28, C. 2] 

Fakir Chanil— for Appellant. 

Umar Bnksh —for Respondents. 

Le Rossignol. J. —The plaintiff name 
into Court on the strength of a docu¬ 
ment by which he alleged that Sarb 
Dial, defendant No. 1 on the 8th May 
1917, acknowledged receipt of R*=. 25 as 
earnest money and agreed to lease to 
plaintiff 2 high as 14 h'siras of land for 
five years on an annual rental of Ks. 
180. He alleged that defendant No. 1. 
instead of executing a formal lease in 
his favour, had leased the land to 
defendant No. 2 and had given him 
possession. He further alleged that 
defendant No. 2 had full knowledge of 
the agreement with plaintiff and he 
prayed for possession of the land and 
for an order to compel defendant No. 

1 to execute a lease in accordance 
with the terms of th' agreement. He 
asked in the alternative for damages 
of Rs. 1,000 against defendant No 1. 

The first Court found that both 
defendants had joined in a fraud on 
the plaintiff and decreed him posses¬ 
sion for five years, and the District 
Judge on appeal confirmed the decree 
holding that it was unnecessary that 
a formal lease in plaintiffs favour 
should he executed. 

In second appeal it i« urged that the 
document on which the plaintiff’s 
claim is based is not merely a receipt 
for earnest money but is an agreement 
to lease, that it is inadmissible in evi¬ 
dence to prove the contract and it 
should have been registered and that 
consequently no oral evidence in 
support of the contract i« admissible. 
Jn our opinion the contention for the 
appellant must nrevail In his plaint 
the plaintiff refers to the document as 
embodving the agreement between 
himself and defendant No. 1, and it 
is obvious that it is more than a mere 
receipt. The terms of the lease, its 
duration, the annual rent and the 


date on which possession is to b e 
given, are set forth in detail in this 
document, and there can be no doubt 
that it is an agreement to lease. Now, 
under S. 2 (7) of the Registration 
Acta lease includes an agreement to 
lease. In this respect an agreement 
to lease must be discriminated from 
an agreement to sell, <»nd under S. 17 
(1) (/) of the same Act all leases of 
immoveable property from year to 
year, or for any term exceeding one 
year, or reserving a yearly rent, must 
be registered. The lease in question, 
reserving as it does an annual rent of 
Rs. 180, does not bi long to a class of 
leases which may be exempted by 
the Local Government under the 
proviso to S. 17 (1) ('/) of the Registra¬ 
tion Act 

In this view the plaintiff’s suit is 
unsupported by any evidence and 
must be dismissed. We accordingly 
accept the appeal and dismiss the 
plaintiff’s suit with costs throughout. 

Appeal accepted. 
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ABDUL RAOOF AND MOTI SaOAR, JJ. 

UP am Singh —Defendant—Appellant. 

v 

Mt. Ratan Devi and two others, repre¬ 
sentatives of Anant Ram deceased— 
Plaintiffs—Respondents. 

F. A. No. 3f-03 of 1918, D/-21st De¬ 
cember 192'’ from the Sub. J., 1st class, 
Amritsar. D/-28th October 1918. 

(n) Registration Act, S.i. 77—Question of 
validity irrelevant. 

In a suit under S. 77 the Court is only epe- 
cerned with the genuineness and execution of a 
document. Question relating to its validity are 
not legitimately within its scope. (P. 30 , C- 11 ^ 

(b) Registration AatS. 72 and 7.3 Mere 
von-appeorn nee of executant not necessarily a 
denial Petition under S. 73 or appeal under 
S. 72— Mistake due to doubt condoned. 

The* quest on whether the non-appearance of 
a party to admit execution is equivalent to a 
denial of execution is a doubtful question on 
which opinions may diff»*r. The Calcutta and 
the Fombay High Crurts have consistently 
held that a wilful refusal or neglect to attend 
and adi it execution is equivalent to a denial 
of execution within the meaning of the Regis¬ 
tration Act, but it is difficult *o understand 
how a sub-Rcgistrar is to distinguish between 
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> P ea ranee and cases other registered. The plain tiff’s allegation 
,\ non-appearance, e.g, a that he repeatedly called upon tne 
ir due to an accident or to de f endant to get registration of the 

ISSSi* sale-deed effected, and to receive the 
00 writer makes a mistake balance of the sale price, but he failed 
ng section, or even if Ue to do so. On the 2 ird April 1917 the 
y which is open to the D i a j nt |tf lodged the sale-deed with the 

^rbflS^ Sub-Regtstrar of Amritsar and took 
irto amend his petition. out a summons under b. db or ine 
IP. 30 , C. 2 & P. 31, C, I] Registration Act ordering the defend¬ 
er*, S.7i—Unverifiedpeti- a nt to appear and admit execution on 
C..0.6R.15. the 3 otn May 1917. The summons 

lefect in the petition was j u j serVe d, but he neglected to 

's S batia»Uott.r appear. Thereupon the Sub-Registrar 

lid aud a good application refused to register the document ana 

returned it to the plaintiff with an 
re fact that it was headed endorsement “ Registration refused.” 
an erroneous section of the The p i 4inl jtf thereupon moved the 

K*gi«rar on the 5th June 1917 by an 
was ia fact and in law ao application which was couched in tne 
73, and the Registrar could following words 
;e to entertain it mere.y be- 

o be undor S. 72 if the “ Anant Ram,— Appellant. 

. . . «• ■ • 
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cues of whful non-appearance and cases other 

arsassi ire iKssA 

rsss rss -F' 

miitakes the remedy which is open to the 
tpplicaut under the law, the mistake is bona- 
fide mistake and should be condoned by 
allowing .be pe.i.iooer u, > ^‘Tc. 

lc) Registration Ad, S. 7i-Unverified peti¬ 
tion, valid—Civil P. C., 0. 0 R. 15. 

Where the only defect in the petition was 
that it was not verified as require: by sub- 
elause (2) of section 73 but in all other respects 
it was perfectly valid and a good application 
under S. 73. 

Held : that the mere fact that it was headed 
as au appeal or that an erroneous section of the 
statute was mentioned therein would not be 
sufficient to take it away from the category of 
an application if it was in fact and in law an 
application under S. 73, and the Registrar could 
not very well refuse to outertain it mere.y be¬ 
cause it purported to be undor S. 72 if the 
latter section hal obviously no application, 
and that the erroneous mention of section in the 
application did not vitiate it in any way what¬ 
ever. 31C. 1037 Foil. The provision as to 
verification of plaints given in 0. 6 R. 15 of 
the C. P. C. are almost identical in terras with 
Sub. Clause (2) of section 73 of the Regis¬ 
tration Act. If a plaiut with defective verifica¬ 
tion or with no vericafition at all is 
filed in Court it can always be amended 
and the defect remedied, the reason being that 
the defect is one merely of form and not one of 
substance. Even where the defect was never 
remedied aud the application was never 
verified, the character of the appli¬ 
cation would in no way be affected by this 
neglect on the part of the plaintiff. At the 
most it could be said that the application made 
under S. 73 was bad and refused because it was 
not properly verified, but the application would 
■till be an application under S. 73. [P. 33 C. 1] 

Skeo No ray an, Tek C'hand and Hand 
Lai —for Appellant. 

Faldr C’hand and B'idri Das —for Res¬ 
pondents. 

Moti Sagar, J.—This was a suit to 
enforce registration of a sale-deed 


versus 

Uttam Singh,— Respondent. 

Miscellaneous appeal from the order 
of the Sub-Registrar, Amritsar, dated 
the 30th May, 1917, refusing registra¬ 
tion of the sale-deed, executed by the 
respondent in favour of the applicant 
for Rs. 7,000 in respect of house situ¬ 
ate at Amritsar. 

Grounds. 

On the 21st March 1917, the respon¬ 
dent executed a deed of sale for 
Rs. 7,000 in respect of a house, situ-* 
ate at Amritsar in favour of 
the Appellant and completed 
the same. He after signing the deed 
in Persian and English characters in 
the presence of witnesses, and after 
perusing the contents of the deed 
made it over to the appellant vendee 
for erettiner it retristerHrl. Out. nf the 


under S. 77 of the Indian Registration 
Act. The facts are briefly these. On 
the 21st March 1917 the defendant 
sold two houses in the City of Amrit¬ 
sar to the plaintiff for a sum of 
Rs. 7,000. A sale-deed was duly exe¬ 
cuted signed and delivered to the 
plaintiff. Out of the sale price fixed, a 
sum of Rs. 3,700 was paid to the 
defendant in advance on the day the 
sale-deed was completed, and as to the 
balance of Rs. 3,300 it was stipulated 
that it would be paid before the Sub- 
Registrar on the day the deed was 


sale money he received Rs. 3,700 and 
the remaining Rs. 3,300 was to be 
paid before the Sub-Registrar. The 
appellant under S. 36 of the Registra¬ 
tion Act filed an application in the 
office of the Sub-Registrar for authori¬ 
tative registration. But the respondent 
did not put in appearance in spite of 
his having been personally served 
with summons. Therefore, the Sub- 
Registrar refused registration. Hence 
an application under Ss. 72 and 73 of 
the Registration Act is made with 
the prayer that the applicant’s appeal 


i 
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may be accepted and the sale deed 
ordered to be registered. The appel¬ 
lant is prepared to pay the remaining 
sale money. The sale-deed is here¬ 
with attached in original. 

Dated the 1th June 1917. 

Petition of— 

(Sd) ANANTRAM, Appellant.” 

The application was in writing and 
was duly signed by the applicant and 
was accompanied by a copy of the 
reasons recorded under S. 71 of the 
Registration Act. It was made with¬ 
in 30 days from the date of the re¬ 
fusal of the Sub-Registrar to register 
the document and was presumably 
presented m person by the petitioner 
in the office of the Registrar. The 
only defect in the application was 
that it was not verified by the peti¬ 
tioner in the manner required by law 
for the verification of the plaints. 
Otherwise it fully complied with the 
requirements laid down in S. 73 of 
the Act. The Registrar treated this 
application as an appeal under S. 
72, and after service of notice 
on the defendant, the executant 
of the deed, dismissed it cn the 
13th August 1917 on the ground that 
registration had been refused because 
of denial of execution and that con¬ 
sequently an appeal under S. 72 of 
the Registration Act was not com¬ 
petent. The present suit was then 
instituted by the plaintiff on the 
27th of August 1917. The main con¬ 
tention of the defendant was that 
the suit was not maintainable in as 
much as the plaintiff had failed to per¬ 
form the preliminaries of procedure 
and conditions essential to entitle him 
to the remedies and reliefs provided 
for in S. 77. Other pleas on the 
merits were also raised but it is now 
conceded that in a suit under S. 77 
the Court is only concerned with the 
genuineness and execution of a docu¬ 
ment and that questions relating to 
its validity are not legitimately with¬ 
in its scope. On the question of the 
maintainability of the suit the Senior 
Subordinate Judge found in the 
affirmative and decreed the plaintiff’s 
suit. Against this judgment and 
decree the defendant has appealed to 
this Court through Pandit Sheo 
Narain, and we have listened to 


lengthy arguments by counsel on 
both sides. 

The contentions of the learned 
counsel for the appellant are two¬ 
fold. Firstly, it is contended that 
the provisions of S. 73 are imperative 
and that they must be strictly com¬ 
plied with before a party could sue 
under S. 77 of the Indian Registra¬ 
tion Act. It is urged that where the 
plaintiff ought to have applied under 
S. 73, but mistaking his remedy pre¬ 
ferred an appeal to the Registrar 
under S. 72, it is the same as if he 
did not go at all before the Registrar. 
The second contention of the learned 
counsel is that the failure on the 
part of the executant to appear and 
admit is equivalent to denial of execu¬ 
tion and that a refusal to register 
under such circumstances does not 
entitle a party to appeal under S. 72 
of the Act, but his proper remedy is 
to move the Registrar only by a 
petition under S. 73. 

Mr. Badri Das on the other hand 
contends that the provisions of S. 73 
were fully complied with in this case, 
that the non-appearance of a party to 
admit execution does not necessarily 
lead to the inference that execution 
is denied, that in the present case it 
was doubtful if registration was re¬ 
fused on the ground of denial of 
execution and that consequently the 
petition-writer who drafted the peti¬ 
tion adopted the best possible course 
open to him under the circumstances, 
viz., to mention both the Ss. 72 and 73 
in the petition and to leave it to the 
Registrar to decide which of the two 
sections was applicable. It is further 
contended that the refusal to register 
by the Registrar was in any case 
under S. 76 and that this refusal 
entitles the plaintiff to sue under 
S. 77 of the Act. 

The question whether the non- 
appearance of a party to admit execu¬ 
tion is equivalent to a denial of execu¬ 
tion is a doubtful question on which 
opinions may differ. The Calcutta 
and the Bombay High Courts have 
consistently held that a wilful refusal 
or neglect to attend and admit execu¬ 
tion is equivalent to a denial ofl 
execution within the meaning of thel 
Registration Act, but with all respectl 
to the learned Judges who have\ 
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adopted this view we are unable to 
(understand how a Sub-Registrar is to 
distinguish between cases of wilful non- 
appearance and cases other than those 
of wilful non-appearance. A Sub-Re¬ 
gistrar is precluded from conducting 
any enquiry upon this point and accor 
ding to these very authorities must 
refuse to register the document if the 
executant has failed to put in appear¬ 
ance. We do not see any valid reason 
why a mere failure to appear which 
may be due to an accident or to any 
other legitimate cause should be held 
(to be wilful, and if the registration is 
refused, the refusal to register be 
held to be due to a denial of execu¬ 
tion. Take for instance the case of 
a person who after duly executing a 
document hands it over to the person 
in whose favour it is executed. The 
latter presents the document to the 
Sub-Registrar for registration and 
takes out a summons for the executant 
of the deed to attend and admit execu¬ 
tion on a particular date. On the 
date fixed the executant fully inten¬ 
ding to attend and admit execution 
starts from his house but happens to 
meet with an accident on the way 
and fails to appear before the Sub- 
Registrar, who refused to register the 
document. The refusal to register 
in this case is clearly due to the non- 
appearance of the executant, but can 
it be said that the non-appearance in 
this case is wilful, and that the refusal 
to register proceeds on the ground of 
denial of execution ? The executant 
never denied execution, he was in fact 
always prepared 10 admit execution, 
and it was only owing to some 
unforeseen circumstances that he 
was prevented from putting in appear¬ 
ance. We very much doubt if in 
these circumstances the non-appear¬ 
ance could be said to be equivalent to 
a denial of execution. At all events 
the question is not free from doubt, 
and there is force in the argu- 
ment of Mr. Badri Das that 
it in these circumstances the peti- 

for th? Ue r . W J° drew up the Petition 
auotimr l Umfclff raade a mistake in 
h« fc S?t W fu ng section * or even if 

op the ,. remedy which was 

t applicant under the law, 

the mistake was a bona fide mistake 
Jand should have been condoned by al¬ 


lowing the petitioner to amend his. 
petition. It is, however, unnecessary 
to discuss this point any further, as 1 
we are clearly of opinion that the 
appeal must fail on the ground that 
the plaintiff has substantially compli¬ 
ed with all the requirements of law 
as required by S. 73, and that he is 
entitled to maintain this suit under 
S. 77, even if the refusal to register 
was due to denial of execution, and 
even if an appeal under S. 72 was 
not competent. 

As already pointed out, the only 
defect in the petition was that it was 
not verified as required by Sub-clause 
(2) of S. 73 of the Registration Act. 
In all other respects it was a perfectly 
valid and a good application under 
S. 73. I he mere fact that it was 
headed as an appeal or that an er¬ 
roneous section of the statute was 
mentioned therein would not be 
sufficient to take it away from the 
category of an application if it was 
in fact and in law an application 
under S. 73, and the Registrar could 
not very well refuse to entertain it 
merely because it purported to be 
under S 72 which obviously had no 
application. In Tribe n i Sahu v. 
Bhagwat Bux (1), Mr. Justice Wood- 
roffe observed : “It is not to be sup¬ 
posed that a Court in the administra¬ 
tion of Justice will refuse an applica¬ 
tion. which on the merits it ought to 
grant and in law can grant, simply 
because the applicant asks the Court 
to exercise its admitted powers under 
a wrong section." These remarks 
apply with full force to the facts of 
the present case, and we are clearly 
of opinion that the erroneous mention 
of the section in the application did 
not vitiate it in any way whatever. 
Pandit Sheo Narain, however, stre¬ 
nuously argues that the defect as to 
want of verification was fatal to the 
proceedings, and cites a large number 
of authorities in support of the pro¬ 
position that the provisions or the 
Registration Act are mandatory in 
their nature and must be striotly 
observed. We have examined all 
these authorities, and are of opinion 
that they have no application to the 

(1) [1907] 34 Cal. 1037-6 C.L.J. 298— 
11 0. W. N. 1030 (F.B.) 
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present case. All the authorities 
cited relate to cases where the ques¬ 
tion was whether a document had or 
had not been validly presented for 
registration before the registering 
officer. It was held in these cases 
that the provisions of Ss. 32 and 33 of 
the Act were imperative and that the 
Courts were not to allow the impera¬ 
tive provisions of the Registration 
Act to be defeated when it was proved 
that an agent who presented a docu¬ 
ment for registration had not been 
duly authorised in the manner pre¬ 
scribed in the Act to present it. This 
was perfectly correct as the object 
of Ss. 32 and 33 is clearly to make it 
difficult for persons to commit frauds 
by means of registration under the 
Act. No such question arises in the 
present case. Here the defect is 
merely one of form and not one of 
substance, and it has been repeatedly 
held that regard must be had to the 
substance rather than to the form of 
the proceedings. In Berhun Sahu v. 
Syeii AH Rami (2) Mookerjee and 
Beachcroft, JJ. held in somewhat 
similar circumstances that it would 
be strange" if meaningless adherence 
to technicalities were allowed to 
impede and possibly to defeat the 
ends of justice; legal procedure was 
plainly not intended for such a pur¬ 
pose." In Bisheshar Nath v. Emperor 
(3) it was laid down by Walsh, J. that 
Order VI, Rule 14 of the Code of 
Civil Procedure which requires a 
pleading to be signed by a party is a 
matter of procedure only, and that it 
is the business of the Court to see 
that the provision is carried out. The 
provisions as to verification of plaints 
given in Order VI, Rule 15 of the 
Civil Procedure Code are almost in- 
dentical in terms with Sub-Clause (2) 
of S. 73 of the Registration Act. It 
is beyond doubt that if a plaint with 
defective verification or with no 
verification at all is filed in Court it 
can always be amended and the 
defect remedied, the reason being that 
the defect is one merely of form and 
not one of substance. It is, however, 
argued that in the present case the 


(2) [1912] 16 I. C. 614. 

(3) [1918] 40 All. 147—16 A.L.J. 64- 

10 Cr. L. J. 865—44 I.C. 28. 


defect was never remedied and the 
application was never verified. Even 
so, we do not think that the character 
of the application would in any way 
be affected by this neglect on the part 
of the plaintitT. At the most it could 
be said that the application made 
under S. 73 was bad and refused 
because it was not properly verified, 
but the application would still be an 
application under S. 73, and the dis¬ 
missal by the Registrar though ap¬ 
parently made under S. 72 would be 
in substance an order under S. 76. In 
our opinion the contention is wholly 
untenable and we hold that all the 
substantial requirements of S. 73 were 
complied with and the dismissal by 
the Registrar being one under S. 76, 
the suit under S. 77 was fully com¬ 
petent. 

As to the question of the genuineness 
and the due execution of the deed we 
entirely concur with the fiinding of 
the Court below that it was duly 
executed and delivered by the defend¬ 
ant to the plaintiff. 

Lastly it is contended that the suit 
was a declaratory one >nd that more 
than Rs. 80 should not have been al¬ 
lowed as pleader’s fees. We do not 
see any force in this contention. The 
suit was clearly not one of a declara¬ 
tory nature but one in which con¬ 
sequential relief was prayed for and 
granted. In our opinion the pleader’s 
fees have been rightly assessed and 
we overrule the objection. 

The result is that the appeal fails 
and is dismissed with costs. 

Appeal dismissed. 



1924 Lahore Debi Prasad v. Mt. Bhago (Campbell, J.) 33 


1924 LAHORE 33 

ABDUL RAOOF AND CAMPBELL, JJ. 

Debi P rasa l and others —Plaintiffs - 
Appellants. 

v. 

Mt. Bhago and others —Defendants— 
Respondents. 

F. A. No. 1080 of 1915, D/-7th March 
1923, from the Sub. J., 1st Class, Delhi, 
D/-6th January 1915. 

(а) Civil P , C. 0., 28 R. 4—Decree against 
dead person is a nullity—Retrial ordered. 

It is illegal for the Court to continue to hear 
a suit a6ainst a dead ptrsou, w hose death has 
been brought to its notice and pass a decree 
against that person. [P 34 C 1, 2] 

(б) Civil P. C. O. 41 R. 2S—Preliminary 
point—Decree passed against dead person. 

Where the death of one defendant was 
brought to the notice of the Court, tut the 
Court continued the suit and pas ed a decree 
without legal representative. 

Held that the lower Court must be taken to 
have disposed of the case on a preliminary 
point. Re.uand under 0.41, R.23 ordered. 

( P 31 C2J 

Bhagat and Jagan Nath— for Appel- 
lants. 

Sardha Bam, with Manohar Lai , 
Balwant Rat and M. C. Mahajan— for 
Respondents. 

Campbell, J-The following three 
pedigree tables [Tide next page] are 
necessary for the understanding of 

the matter in controversy in this 

appeal. 

Umro Singh (pedigree 1) was the 

nnm as » . • t « . 


tM. 


u property whi 

was held by his widow Musammat Ra 
Deri until her death in December 191 
Three sets of claimants to the si 
cession then appeared, (1) the d< 
cendan ts of Umrao Singh’s sister Mt 
samroaf Uttaro Devi, ( 2 ) R ara San 
Das and Kaka Mai, who alleged th 

andTelSV^ 1 ’ 8 great '8 ra ndfath 
h«l k .^ al S great_ & raDd father h, 
been brcthers, and (3) Debi Parshi 

and his sons who also claimed to 
descended from a brother of Saudag 

c 

signSVl) t0 b? n a 1 f re ® ment which w 8 
himsSf aL b7 ®‘ 8h esher Nath f 

Nath 


Mai (3) by Debi Parshad for himself 
and as guardian of Sri Ram, and by 
Kashi Parshad and Joti Parshad. The 
parties agreed that each set of claim¬ 
ants should be owner of one-third 
of Umrao Singh’s property, that a 
succession certificate or letters of 
administration should be taken out 
jointly or by one of the three parties, 
and that all should combine to resist 
any other claimant. 


Four years of litigation about 
letters of administration ensued, and 
letters of administration eventually 
were granted to Basheshwar Nath 
alone on the 11th January 1908, the 
order being upheld by the Chief Court 
on 12th February 1909. 


On the 8th March 1909 Debi 
Parshad and his sons sued for posses¬ 
sion of one-third of the property by 
partition on the basis of the agree¬ 
ment of 19th January 1904- They 
obtained a preliminary decree on 21st 
March 1910 against which Basheshar 
Nath and other defendants appealed 
unsuccessfully. A final decree was 
passed on 6th January 1915 dividing 
the property and the present appeal 
is by the plaintiffs, Debi Parshad and 
his sons, against that final decree. 


There is a cross-appeal by Bashes¬ 
har Nath, Shankar Nath and Bhola 
Nath, No. 1323 of 1915, which will 
also be disposed of by this judgment 
as well as cross-objections filed (a) by 
Mussammat Bhago, the sole surviving 
representative of Ram Saran Das and 
Fanna Lai and Saling Ram claiming 

mu r ^ L re ?. entatives of Kaka Mai, and 
(o) by Phulli, son of Basheshar Nath. 


— cu sec aside the 

decree of the lower Court on a pre¬ 
liminary point and to send the case 
back for edecision. The appeal 
against the preliminary decree was 
dismissed on 6th June 1912. Kaka 

d £ fe * dant died °n 27th April 

Ja tt ?® bl , £ arshad Plaintiff applied 
to the trial Court o n 16th June 1914 

for an order that he himself was th« 
legal representative of Kaka Ma J-on 
that date and on 16th August 1914 the 
Court re rd d directions 
d ®f? ndant ® 8h °uld reply to this appli- 
cationbutno written replies are on 
he rooord and no, ord^r itu passed. 
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( 1 ) 


SAUDAGAR MAL 


UmraoSineh, = 
died about 
1864. 


Mussammat 
Ram Devi 
died 12-12-03. 


Mussamat 
Sundar Devi. 

I 


Mussamat Kanwal Devi, 
d. s. p. 1893. 


Banarsi Das- 


Kashi Nath 


(adopted) Basheshar Nath. 

I 


Surej Bban. 


Arjan. 


Phulli. 


Basheshar Nath, Shankar Bhola 

adopted by Banarsi Das. Nath. Nath. 


(2) CHUHAR MAL. 

I 


Telu Mai. Dittu Mai. 


Ram Saran Das— Mussammat Rakhi.-- 

I Kaka Mai. Daughter. 


Mussammat Mussammat -—* 

Bhago. Rajo. Salig Ram. Panna Lai. 



DEBI PARSHAD. 

I 


Kashi Parshad. Joti Parshad. Sri Ram. 


on it. Kaka Mai continued to be 
shown as a defendant and the final 
decree was passed against him and 
the other defendants. 

In Civil Appeal No. 1323 Mr. Mano- 
har Lai, Advocate applied on 7th June 
1921 on behalf of Kaka Mai’s sister’s 
sons. Panna Lai and Salig Ram, that 
they should be made respondents as 
Kaka Mai's legal representatives. 
The application was granted subject 
to all just exceptions and objection is 
now taken in Mussammat Bhago’s 
cross-objections, to which Panna Lai 
and Salig Ram have also subscribed, 
to the lower Court’s failure to implead 
the legal representatives of Kaka Mai. 
This obiection must be sustained, for 
it was obviously illegal for the Court 
below to continue to hear the suit 
against a dead person, whose death 


had been brought to its notice and to 
pass a decree against that person. , 

Accordingly we set aside the decree 
of the lower Court and remand the 
case for redecision after disposal of, 
the application of 16th June 1916 and 
after the impleading as defendants of 
those persons whom the Court finds to 
be the legal representatives of Kaka 
Mai. The lower Court must be taken 
to have disposed of the case on a 
preliminary point and the remand, 
therefore, will be under Order 41, 
rule 23. The stalnp on both appeals 
will be refunded and oosts will be 
costs in the cause. 

Decree set aside ; Case remanded. 
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Scott-Smith and Brasher, JJ. 

Ujagar Singh and others— Plaintiffs- 
Appellants. 

v. 

Sucha Singh and others- Defendants- 
Respondents. 

Criminal App. No. 947 of 1917, D/- 
18th July 1922 from the Senior Sub. 
J, Gujranwala.D/'-8th December, 1916 

Specific Relief Act, S. 4£— Compromise b y a 
proprietor governed by customary law — Good 
faith—Declaratory suit by the heirs challenging 
compromise lies. 

The heirs of e proprietor governed by cue 
tomary law have a right to challenge a com- 
promise entered into by him on the ground that 
it was not entered into in good faith. IP. 35 C.2J 

Where a proprietor entered into a compro¬ 
mise believing that there was no chance of 
succeeding in the suit 

Held, the compromise was made in good 
faith. IP. 36 C. 1] 

B. P. Khosla —for Appellants. 

Nand Lai —for Respondents. 

Scott-Smith, J.—This first appeal 
was heard along with Civil Appeal 
No. 735 of 1917 and we shall have 


Sucha Singh (Scott-Smith, J.) 35 

Singh’s original share. The defend 
ants plead long possession. Arjan 
Sing said that they had taken forcible 
possession subsequent to the previous 
suit i. e„ the 1897 suit. He said that 
they used to pay a share of the pro¬ 
duce, that they paid it for nine years 
and that they ceased to pay it for the 
previous two years, in other words 
he admitted that they had been in 
possession for eleven years. Issues 
were framed on the 15th of April 1909, 
but on the 3rd of May, the date fixed 
for evidence, the parties asked for an 
adjournment as they wished to com¬ 
promise. 28th of May was then fixed 
and on that date the suit was com¬ 
promised. Arjan Singh giving up his 
claim upon receipt of Rs. 200. The 
present suit has been brought by 
Arjan Singh’s sons for a declaration 
that the compromise effected by their 
father in the 1909 case should not 
affect their reversionary rights after 
their father’s death. The lower Court 
without going into the merits of the 
qompromise, held that it did not 


occasion to refer to the printed paper 
book in that case which we call Paper 
Book “B," the Paper Book in the 
present case being marked as “A." 
The pedigree table of the parties is 
given on page 89 of paper book “B." 
Plaintiffs are the sons of Arjan Singh 
and defendants are the descendants of 
Gulab Singh. Gulab Singh was origi¬ 
nally entitled to ^rd share of the joint 
land belonging to the descendants of 
Jaraiat Singh. In 1863 Gulab Singh’s 
k® 1 *’ 8 8Ue( l and got a decree for their 
gjrd share conditional on payment of 

* 8ee page 89 P a P 0r book 

^ This rann ®y w &s never paid. 
In 1882 Gulab Singh’s descendants 
again sued for their father’s share, but 
the suit was dismissed, it being held 
that the decision in the 1863 case 
barred a fresh suit and that the defend- 
ants had held adverse possession 

i 863 ; In 1897 Gulab Singh’s 

SuS da <? tS u SU ? d Arjan Sin & h and 

father’s l°JL ° ne ' half of their 

of the of the land * *• for 

thev h h*d h i e P ^ 0perty ’ 8ayi ng that 

l*th h Th«i? -?°] P° 8Se38 i°n of 
X6th. Their suit failed. On the 21st 

defendants far^ ^ Singh 9Ued the 
f ° r P? 88 eHsion of l^th share 

P* th - e Property f or half b of Gula £ 


amount to an alienation which could 
be contested by reversioners. It, 
therefore, dismissed the suit. 

Plaintiffs have tiled an appeal to 
this Court and it is contended on their 
behalf that they can certainly bring 
a suit to contest the compromise 
under section 42 of the Specific Relief 
Act. 

Their counsel admitted that having 
regard to Buta v. Khuda Balchsh (1) 
and other authorities a compromise 
entered into in good faith binds a 
man’s heirs, but urged that they are 
entitled to challenge the compromise 
on the ground that it was not entered 
into in good faith. 

This point was not contested by Dr. 
Nand Lai on behalf of the respond¬ 
ents, and it is quite clear to us that 
the lower Court was wrong in dis¬ 
missing the suit on this preliminary 
point. We have, therefore, heard 
arguments as to the merits of the com¬ 
promise and as to whether it w&e 
entered into in good faith or not. 1 

As already poirted out Arjan Singh 
admitted in the 1909 suit that the 
defendants had been/in possession of 
the Hth share.claimed by him for 11 

~~U) 97 P.R, 1906. ” “ 
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years- The suit was instituted on the 
21st of January 1909 which means 
that the defendants were in posses¬ 
sion at all events in January 1898- 
Now, the previous suit brought by 
them in which they said they were in 
possession of J^th and claimed the 
other V6th was dismissed on the 19th 
of June 1897. How they got posses¬ 
sion of this V£th we have no means of 
knowing, but it seems at least proba¬ 
ble that the V6th which Arjan Singh 
claimed in the suit instituted in Janu¬ 
ary 19U9 was the same ]/(,th of which 
the defendants said they were in pos¬ 
session in the suit bruught by them in 
1897- 

If this were so, Arjan Singh might 
very well have thought that he would 
not succeed in his suit. The onus was 
on him to prove that the defendants 
had be*n paying produce to him, or, 
in other words, he had to prove his 
own possession within twelve years of 
the suit, we have no doubt that hav¬ 
ing regard to this he compromised the 
suit upon the receipt of Rs. 200. That 
he did receive Rs. 200 has been held to 
be proved by the lower Court and the 
point has not been pressed before us- 
The allegation that he compromised 
it owing to the pendency of a crimi¬ 
nal case has also been shown to be 
false. 

In our opinion, the only fair con¬ 
clusion from the facts on the record 
is that Arjan Singh entered into 
this compromise in good faith, believ¬ 
ing that he had no real chance of 
succeeding in his suit. Under these 
circumstances the plaintiff’s suit can¬ 
not succeed and we dismiss the appeal 
with costs. 

Appeal ditminned. 
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Abdul Raoof awd Moti Sagar, JJ. 

Mt. Umri —Defendant—Appellant. 

T. 

Shah Muhammad — Plaintiff—Res¬ 
pondent. 

Mis. S. A. No. 89 of 1919 D/-12th 
December 1922, from the order of the 
Dt. J., Lyallpur, D/- 2« th December 
1918. 


Civil P. C. O. 41 R. S3—Not exhaustive— 
Court is not restricted to R. 23 for reasons for 
rema nd. 

An appellate Court ia not confined to tht 
grounds mentioned in rule 23 and if for tha 
ends of justice it is necessary to remand a can 
for a fresh trial it may do soon any other good 
ground. 44 C. 929 F. B. Ref [P 36 C 21 

Nand Lai —for Appellant. 

Aziz Ahmad —for Re-pondent. 

Abdul Raoof, J. —Shah Muhammad, 
respondent obtained a decree for 
restitution of conjugal rights against 
Mt. Umri, the appellant before us. 
The decree was put into execution 
and Mt. U mri objected that as she had 
embraced Christianity the marriag# 
tie had been put an end to. The 
executing Court dealt with the matter 
somewha' summarily and disallowed 
the application for execution. There¬ 
upon the decree-holder preferred an 
appeal to the lower appellate Couit. 
The learned Judge of the Court below 
considering the judgment of the first 
Court to be wholly inadequate, made 
an order of remand under order 41, 
rule 23. Against that order the pre¬ 
sent appeal was preferred. At the 
hearing a preliminary objection was 
taken that no appeal from the order 
of remand in this case was competent. 
The question was referred to a Full 
Bench. It has now been finally 
decided that an appeal does lie from 
the order of remand in such cases. 
The appeal has now come up for deci¬ 
sion before us on the merits. 

Dr. Nand Lai, counsel for the appel¬ 
lant Mussammat Umri, has contended 
that the present order was not justi¬ 
fied by the terms of rule 33 of order 
41 inasmuch as the judgment of 
the first Court had not been set aside 
on any preliminary point by the 
Court below. It has been held mere 
than once that an appellate Court is 
not confined to the grounds mentioned 
in rule 23 and that if for the ends of 
justice it is necessary to remand a 
case for a fresh trial it may do so on 
any other good ground. In the case 
of Ghuznavi v. Allahabad Bank, Ltd. 
(1), a Full Bench of the Calcutta 
High Court laid down the rule that 


(1) [1917] 44 Cal. 929—21 O.W.N. 
877—26 C.L.J. 49-41 I.C. 598 

(F. B.) 
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the power of remand under S. 107, 
Civil Procedure Code is limited to the 
case described in order 41, rule 23, 
but nothing in that section restrict! 
in any manner the application of the 
principle of inherent power recognised 
by S. 151 of the Code. 

Dr. Nand Lai has cited a number of 
rulings given under the old Code and 
some pronounced since the coming 
into operation of the rvew Code, but it 
will serve no useful purpose to discuss 
all those authorities here. No one 
can deny the fact that so far as rule 
23 of order 41 is concerned a remand 
may be made on the grounds set forth 
therein but rule 23 is not exhaustive. 
Various circumstances may arise 
under which an appellate Court may 
not he able to decide completely a casa 
and it may think it necessary to order 
a remand in the interests of justice. 
In this case the learned Judge of the 
Court below has given satisfactory 
reasons for making the order of 
remand. 

Dr. Nand Lai has also cited some 
authorities on the question whether 
the alleged apostacy in this case had 
taken place or not. We do not think 
it is necessary to deal with this ques¬ 
tion at this stage. The whole ques¬ 
tion will be gone into by the Court of 
first instance to which the case is 
remanded under order 41, rule 23. 

We see no force in this appeal and 
we.accordingly dismiss it with costs. 

Appeal dismissed. 
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‘ Scott-Smith and zafar ali, jj. 

Naman and r»**«»* — Plaintiffs— 
Appellants. 


•v. 

Batan Singh and * another —'Defe 
*nts Respondents* 

8. A. No. 697 of 1919 D/- S 
December 1922, from the Dt. Juc 
Hoshiarpur, D/- 13th Deoember 191 

HAtio^am Evidentiary value is grec 
regards custom recorded therein. 

“ Riuaj.iom aa to 

ftras 'isrvsFsi 

it!i 8Tidenoe ^ ■upportof i 
•nrtom, and it liea on the pereon denying i 


custom to rebut that evidence, where th # 
Ritoaj-i-am declared that the adoption of s'ster B 
sod is allowed by custom, 

Held, that the onus of proving that the 
adoption of a 6'sters‘ son was not valid lay on 
the plaintiffs who impeached its validity. 45 P. 
R/1917 P. C. Foil. 50 P. R. 1893 Dist. 

[P. 38 C. 2) 

(6) Custom (Punjab)— Adoption-Sister's son- 
may be adopted among Agriculturists of 
Hothiarpur district. 

Gifts to sisters, sons, though uot instance* 
of adoption, stroogly illustrate the force of 
the custom recognising the claims of sisters' 
sons. Though the instances of adoption of 
daughters' sons given in the Bin aj-i-am are 
not directly in point, they undoubtedly may 
be taken into consideration as indicating that 
the agricultural tribes of the Hoshiarpur Di«- 
trict are not devoted votories of the aguatio 
theory, and that the general custom is so far 
modified amoDgst them that it does not look 
with disfavour upon the drifting of ancestral 
land iDto the hands of such non-agnates as are 
related through daugbtera or sisters P. 39 C. 1] 

Har Gopal for Tek Chand —for 
Appellants. 

Nonak Chand —for Respondents. 

Zafar Ali, J. —Kanhaya, a sonlesg 
Hindu fat proprietor of the village 
Kukran, District Hoshiarpur. having 
adopted his sister's son, his first 
cousins on the father’s side sued to 
have it declared that that adoption 
was invalid by custom and would not 
affect their rights as reversioners. 

The Riwaj-t-am of the Hoshiarpur 
District prepared in 1884 declared 
that adoption of a sister’s son had the 
sanction of custom and this w&i 
repeated in the Riwaj-i-am compiled 
in 1914 which cited several instances 
in support of the said custom. How¬ 
ever, the trial Court ( Munsif of 
Hoshiarpur) placed the onus of pro¬ 
ving the custom on the defendants 
and eventually came to the conclusion 
that they had failed to discharge it 
On appeal the learned District J adge 
held that the burden of proof wag 
wrongly placed on the defendants and 
should be placed on the plaintiffs, and 
remanded the case to enable the latter 
to discharge the onus thus placed on 
them. Both parties produced further 
evidence before the Munsif who report 
ed that that adduced by the plaintiffs 
was not sufficient to discharge the 
onus laid on them. On receiving this 
return to the order of remand, the 
learned District Judge issued a comt 
mission to the Revenue Assistan- 
Hoshiarpur, for a looal enquiry whioh 
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h* accordingly mad* and submitted 
a report. When this was received, 
counsel for the plaintiffs admitted 
before the District Judge that they 
had failed to discharge the burden of 
proof placed on them, and therefore 
he accepted the appeal and dismissed 
their «uit They preferred a second 
appeal to this Court which was admit¬ 
ted on a certificate which though 
originally refused wa« granted sub¬ 
sequently by the District Judge in 
pursuance of an order of this Court. 

It is again contended before us on 
the authority of Ralla v. Bulhn (1) 
that the initial burden of proof lay 
on the defendants who alleged that 
the adoption of a sister's son was 
valid and that the District Judge 
was wrong in shifting the burden on 
to the plaintiffs. In the case, referred 
to, the parties were .<4 raf/J.s of a village 
in the Nawanshahar Tahsil of the 
Jullundur District and the adoption 
contested was of a daughter's son- 
According to the Riwaj-i-am of. the 
Jullundur District, a daughter’s or 
sister’s son could not be adopted, as 
stated in the penultimate paragraph 
at page 228 of the said judgment 
itself, and therefore the onus of pro¬ 
ving that the adoption of a daughters 
son was valid by custom was rightly 
thrown on the party who set up that 
oustom contrary to the Riwaj-i-am. 
This ruling therefore lends no support 
to plaintiffs' contention as to burden 
of proof. Another ruling cited on 
this point was Bulliu v. Bur (2) in 
which it was' held that the onus of 
proving the validity of the adoption 
of a daughter’s son lay on the person 
asserting it. and that the Riwaj-i am 
of 1881 did not correctly represent 
existing custom ; but the lat st deci¬ 
sions of this Court relating to the 
evidential value of a Riwaj-i-am are 
that where a statement in a Riwaj-i- 
am as to the existence of a custom is 
supported by instances, it affords 
sufficient proof of that custom unless 
rebutted by th» party who denies it 
[ see Mt. Ishar Kaur v. Raja Singh (3), 


( 1 ) 

( 2 ) 

(3) 


1893] 50 P. R 189«(F.B.) 

1895J 84 P. R. 1895. 

19 1] 94 P. L. R. 1911— 
29 P. R. 1911—124 P. W. R. I9U- 
y 1. C. 608. 


Chhuttan v. Hazari Lai (4) and Wazira 
v. Mt. Mariyam (5) ] Apart from 
these decisions there is the ruling of 
their Lordships of the Privy Council 
in Beg v. Allah Ditta (6), that an 
entry in a Riwaj-i-am as to a custom 
is a strong piece of evidence in sup¬ 
port of that custom, and that it lay 
on the person denying that custom to 
rebut that evidence. We are therefore 
of opinion that, the onus of proving 
that the adoption of a sister’s son was 1 
not valid lay on the plaintiffs andj 
was rightly placed on them by thel 
learned District Judge. ’ 

Next it is argued that the plaintiffs 
did succeed in discharging the onus 
placed on them, but we are of opinion 
that they did not. Undoubtedly there 
is evidence either way, but there is a 
preponderance of evidence in support 
of the custom. In the first place this 
custom is stated in the two Riwaj-i - 
ams prepared in 1884 and 1914. succes¬ 
sively, which shows that general 
opinion has uniformly been in favour 
of the custom. Secondly, the Riwaj- 
i-am compiled in 19! 4 cites no less 
than eight judicial instances ( Nos. 
130 to 133. 135, 137, 139 and 142 ) and 
three from registers of mutations 
(Nos. 313 to 315) in support of th* 
custom. As against these eleven, 
there are only six instances to th* 
contrary ( Nos. 129, 134, 136, 138, 140 
and 141 ). To give further instances 
the plaintiffs produced copies of Judg¬ 
ments marked P-2 toP-13. P-3 relates 
to instance No. 134; P-5 to No. 129 
and P-6 and P-7 to No. 141 of th* 
Riwaj-i-am P-8 is the same as P-2, 
and P--9, 10 and 11 relate to the sam* 
instance. Thus only five new instances 
were cited by the plaintiffs, but in* 
stance No 141 is not relevant be 
cause it is of an adoption of a sister* 
son by a sonless occupancy tenant in 

(4) [1915] 7 P.R. 1916-46 P L.R. 1916- 
129 P. W R. 1915—30 I. C. 22. 

(5) [1917] 84 P. R. 1917- 

151 P. W. R. 1917-3 P- T.R. mS- 
42 I. C. 358- 

(6) [1917] 44 Cal. 749-44 I- A. 89— 

19 Bom. L.R. 388-12 P.W.R. 1917- 
21 M. L. T. 310-32 M. L. J. 615— 
45 P. R. 1917 —15 A. L. J. 525— 
21 C. W. N. 842—26 C. L. J. 175— 
38 I. C. 354 (P* C4 
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whose case succession was governed 
by section 59 of the Tenancy Act 
The defendants also produced copies 
of judgments relating to two new 
instances. These judgments are 
marked D-4 and D-5. In this way 
there were 13 instances in support 
of the custom as against ten to the 
contrary. Thirdly, in the course of 
the enquiry made by the Revenue 
Assistant it transpired— 


(1) that the plaintiffs themselves 
had lately gifted 8 Icanals and 3 marlas 
of land to their sister’s son, and 

(2) that one Diwan Singh of the 
villigeofthe parties and a member 
of their go! had adopted his daughter’s 
son, Surat Singh, that lately Diwan 
Singh's son brought a suit to have 
the adoption cancelled, but that the 
suit ended in a compromise according 
to which Surat Singh’s uncles ( the 
sons of Diwan Singh ) gave him 80 
kanals of land in 1916-17. 

These gifts to sister's sons, though 
not instances of adoption, stongly 
illustrate the force of the custom 
recognizing the claims of sister’s 
sons. Having regard to these in- 
stances and other evidence taken by 
the Revenue Assistant he arrived at 
the conclusion that the defendants’ 
evidence outweighed that adduced by 
the plaintiffs. Forthly , though the 
(instances of adoption of daughter’s 
pons given in the Riwaj-i-am 
fre not directly in point, they 
undoubtedly may be taken into 
[consideration as indicating that the 
agricultural tribes of the Hoshiarpur 
[District are not devoted votaries of 
the agnatic theory, and that the 
general custom is so far modified 
amongst them that it does not look 
with disfavour upon the drifting of 
ancestral land into the hands of such 
non-agnates as are related through 
daughters or sisters. 

Taking into consideration all the 
evidence reviewed above we are of 
opinion that the custom stated in the 

does obuin . and that the 
plaintiffs have failed to prove that it 

T h ® a PP 0& l fails and is 
dismissed with oosts. 

Appeal dismissed . 
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Broadway and Abdul Qadir, JJ. 

Mahomed Hussain and another — 
Defendants—Appellants. 

v. 

Ram Lai —Plaintiff—Respondent. 

S. A. No. 1571 of 1919, D/- 15th 
June 1922 from the Dt. J., Lahore, 
D/- 12th April 1919. 

(а) Evidence Act, S. 101—Execution admit¬ 
ted,consideration denied—Onus is on executant. 

When a defendant admits the execution of 
a pronote aud pleads want of consideration, the 
onus is on him to substantiate his plea. 

IP. 39 C. 2) 

(б) Civil P . C., S. 100— Finding as to con¬ 
sideration is one of fact. 

A finding that a pronote was executed for 
consideration is a finding of fact. (P.40 C. 1J 

Hukam Chand —for Appellants. 

Jai Gopal Sethi and Dev Raj 
SuwImey—ioT Respondent. 

Judgment—A preliminary objec¬ 
tion has been taken by Mr. Jai Gopal 
Sethi for the respondent. It is to the 
effect that the findings arrived at by 
the learned District Judge are find¬ 
ings of fact which cannot be attacked 
in second appeal. It appears that 
the suit giving rise to this appeal 
was based on a pro-note. The de¬ 
fence set up was that, although the 
pro-note had been executed by the 
defendants, no consideration had 
passed. Tn the written pleas the 
defendants then detailed what they 
asserted were the real facts of the 
case, and alleged that no cash had 
passed in connection with the docu¬ 
ment. Subsequently, with the ad¬ 
vent of Mr. Hukam Chand as repre¬ 
senting the defendants a totally new 
defence was set up ami it was asked 
that the onus be shifted to the plain¬ 
tiff. Objection was taken by the 
plaintiff’s vakil and then Mr. Hukam 
Chand definitely stated that he did 
not press the application. It appears 
that, in spite of this statement, evi¬ 
dence relating to pleas set up therein 
was led but the question of onus was 
re agitatod. It is perfectly clear 
that when a defendant admits the 
execution of a pro-note and pleads 
want of consideration, the onus is onl 
him to substantiate his plea. The 
learned District Judge has in a very 
lengthy judgment considered every 


40 
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on* of th* various pleas set up and 
has decided every one against the 
defendants. His finding is clear and 
unmistakeable that the pro-note was 
executed for consideration. This is 
olearly a finding of fact behind 
which we are unable to go. We there¬ 
fore, dismiss the appeal but in the 
circumstances leave the parties to 
bear their own costs. 

Appeal dismissal. 
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Abdul Raoof and Moti Sagar, JJ. 

Hukam Chand — Plaintiff—Appel¬ 
lant. 

v. 

Sliafia'j Din and others —Defendants- 
Respondents. 

S. A. No. 1917 of 1919, D/- 24th Nov¬ 
ember 1922 from the D. J., Jullundur, 
D/- 2nd May 1919. 

(a) Evidence Act, S. C6 (c)— Proof of l«ss 
if necessary 

Where the loss of the original has not been 
proved the copy can not be accepted in 
evidence. 

(b) Limitation Act, Ss.y and 14—Exemptions 
not specially provided are not allou ed. 

Exemptions not covered by Ss. 9 and 14 and 
the other sections should not be imported by 
Courts to relieve a party from the bar of 
limitation. [P 41 C. 11 

Mehr Chand Mahajan —for Appel¬ 
lant. 

Fakir Chaml—ior Respondents. 

A acof. .—The facts giving 

rise to this second appeal are few and 
simple and may be summarised as 
below:— 

On the 17th February 1894 Umar 
Din mortgaged the land in dispute 
with possession to one Lachhman Das 
for Rs. 8°0, out of which Rs. 320 were 
paid to the mortgagor and Rs. 500 
were left with the mortgagee to be 
paid to a previous mortgagee, Mohan 
Lai. The mortgage in favour of 
Mohan Lai was dated the 2nd Octo¬ 
ber 1890 and was a simple mortgage 
without possession. There was a 
clause in this mortgage entitling the 
mortgagee to claim possession in the 
event of a default in payment of any 
of the instalments fixed in the deed. 
Lachhi - an Das did not pay Rs. 500 


to Mohan Lai which led to a suit for 
possession by him in 1903 against 
Umar Din and Beli Ram, son of 
Lachhman Das, who had died in the 
meantime. A decree for possession 
was passed in the suit on the 21st 
May 1903, and Mohan Lai succeeded 
in getting possession of the land in 
execution of this decree. He remain¬ 
ed in possession till 1917 when the 
heirs of Umar Din paid off his mort¬ 
gage, redeemed the property and took 
possession. Thereupon the present 
suit was instituted on the 21st Feb¬ 
ruary 1918 by Beli Ram for possession 
as mortgagee on payment of Rs. 500. 
The suit was resisted on the plea of 
limitation. Both the Courts below hold¬ 
ing that article 135 of the Indian Limi¬ 
tation Act was applicable, dismissed 
the suit. Hence this second appeal. 

Mr. Mehr Chand Mahajan, holding 
the brief of Mr. Jagan Nath, has put 
forward two contentions before us in 
support of the appeal, namely:— 

(1) That the mortgagor Umar Din 
has been allowed to retain possession 
of the mortgaged property under a 
lease executed on the date of the 
mortgage. This allegation is not 
supported by any evidence. A copy 
of the lease was produced in the 
Courts below, but it was not in favour 
of the mortgagor, and moreover as 
the loss of the original lease has not 
been proved the copy could not be 
accepted in evidence. This conten¬ 
tion, therefore, must be disallowed, 

(2) That inasmuch as there was a 
clause in Mohan Lai’s mortgage deed 
entitling him to take possession under 
the contingency mentioned in his pre¬ 
vious mortgage deed it was not Pos¬ 
sible for Lachhman Das or his heirs 
to sue for possession. This conten¬ 
tion also cannot prevail, because the 
mortgagor Umar Din was admittedly 
in possession of the mortgaged pro¬ 
perty at the time the mortgage deed 
was executed, the mortgagor's right 
to possession had determined on that 
date and Lachhman Das could at once 
have sued for possession. As under 
the deed the plaintiff was entitled to 
immediate possession and the time 
had begun to run from the date of 
the mortgage no subsequent disability 
or inability to sue could stop it; see 
S. 9 of the Indian Limitation Act. 
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Mr. Mehr Chand, Mahajan how¬ 
ever, has argued that his client was 
entitled to a deduction of the period 
during which Mohan Lai had re¬ 
mained in possession. There is no 
warrant for such plea in the Limita¬ 
tion Act. No suspension or extension 
of limitation is allowable unless it is 
provided in the Limitation Act. In 
the case of Muthu Karakkai Chetiy v. 
'Madar Animal (1), Seshagiri Ayyar, 
J., is reported to have made the fol¬ 
lowing observation: — 

“The Judicial Committee have laid 
down that there can be no saving of 
limitation apart from the prov'sions 
of the Limitation Act. The Judicial 
Committee have drawn attention to 
S8- 9 and >4 of the Act, and have 
held that exemptions not covered 
by these and the other sections should 
not be imported by Courts to relieve 
* party from the bar of limitation." 

There can be no doubt that this is 
the law, and in the face of it the con- 
* 0 fp’* on P u t f° rwar d cannot prevail. 

. j^ e a .PP ea l fails and we according¬ 
ly dismiss it with costs. 

Appeal dismissed. 


(1) [1919] 43 Mad. 185-38 M.L.J. 1— 
26 M.L.T. 459-54 I C. 66 (F.B.) 
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8oott-Smith and Moti Sagar, 

JfvbMmad Hassan-wUdin - D 
andant Appellant. 


v. 


^ S l lah and others —PL 
tiff & Defendants Respondents. 

, S. A. No. 2516 of 1919 D/- 

ft°m «)» Dt.J. Atl, 

a CampbeUpur, D/-30th July 1919. 

j— 

Whew, */ , 8 ' u ff' aehi excuse. 

on 17 - 10 - 1917 thatYn 6 ^' 811 Court made a 
PMla tha mem '? *be case of 6 econd 

dition to the co'i!ie dUm ° f c a ? peal 8hall> ic 

b«acoomp ani W Sfipec,fied in Order 41 , 
the Court ofihe 7 °! the judgmen 
published i n the VuSh ft** 1 "**’ which 
of the 24 th Oct«hfe 1 J o, b n Qovernment Gai 
4585-0 and the “ Notificati °u 

•n the 30 th Ootobf r P 19 lV n ; que ?* ioa werB 1 
days after ‘the new ii . 1 m ° tb , Br word «. 
Oovsniment Gaiette “ publ,,hed in 


Held : that there is sufficient c&uss within 
the meaning of S. 5 of the Limitation Act for 
admitting the appeals beyond time, as there 
bad not been sufficient time for the new 
rule to become well-known by the 30th 
October 1919. I?42 Cl) 

(6) Custom [Punjab)—Alienation— Agricul¬ 
tural tribes—Money borrowed for trade on 
ancestors Property is legal. 

Although money borrowed for purposes of 
trade c-'uld not be regarded as money bor- 
rowed for a necessary purpose, a member of an 
argicultural tribe may alienate ancestral pro¬ 
perty for the purposes of engaging in trade 
especially when he has no other means of 
subsistence. 1 9 P.R. 1915 Expl. [P 43 C 1) 

Ohviam Rasul and Mul Chand —for 
Appellant. 

Nand La/—for Respondents. 

Scott-Smith J.—The facts of the 
two cases out of*which the two con¬ 
nected second appeals Nos. 2516 and 
2517 of 1919 arise are briefly as 
follows :— 


un me zotn uctober 1911 Uhiragh 
Ali Shah, a Sayud , of Carapellpur 
Saidan, mortgaged a serai situate in 
Campbellpur Cantonment to one 
Sundar Singh for Ks. 700 and nromis- 
ed to pay interest at Rs. 1-8-0 per 
cent, per mensem. On the 9th January 
1914 he sold this serai to Muhammad 
Hassan Din, defendant-appellant, of 
Mansar for Rs. 1,250 which included 
Rs. 750 payable to Sunder Singh, 
mortgagee. The plaintiff Saif Ali 
Shah is the son of the alienor and he 
brought two suits praying for declara- 
tion R that both the mortgage and the 
sale should not affect his rights after 
the death of the alienor Considera¬ 
tion for the mortgage is said to have 
been borrowed to pay off a prior 
mortgage of Rs. 140 and for purposes 
of trade. The learned District Judge 
held that Chiragh Ali Shah being a 
bayad agriculturist could not alienate 
ancestral property for purposes of 
carrying on trade and, therefore, 
round that there was no necessity for 

u D ?° rtgage - He also found that 
the balance received by the vendor 
at the time of the sale was not taken 
for a necessary purpose. He accord¬ 
ingly decreed both the suits. The 
vendee has filed a second appeal in 
oach of these two cases 


. „ P rel \? inar y objection was raised 
by Dr. Nand Lai on behalf of the 
respondents that the appels ewer 
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barred by time. The appeals were 
filed within time on the 30th of Octo¬ 
ber 1919, but were returned on the 
11th November as copies of the judg¬ 
ments of the trial Court had not been 
filed. The appeals were re-Gled on 
the 27th November 1919 and if that 
be taken as the date of iling ihe ap¬ 
peals they were time-barred. In Motu 
Mai v. Sri Ram (1) it was held that a 
memorandum of second appeal to the 
High Court must be accompanied by 
a copy of the judgment of the Court 
of first instance, and if the latter is 
not presented till after the period of 
limitation has expired, the appeal 
should ordinarily be rejected and bar¬ 
red by limitation. Under Order 42 
read with Order* 41, rule 1 Civil 
Procedure Cod Q , the only copies 
which it is necessary should ac¬ 
company the memorandum of appeal 
are copies of the appellate decree and 
of the judgment on which it is found¬ 
ed ; but this Court in exercise of the 
powers conferred upon it has made a 
rule that in the case of second appeals 
the memorandum of appeal shall, in 
addition to the copies specified in 
Order 41, rule 1, be accompanied by 
a copy of the judgment of the Court 
of first instance. This rule is dated 
the 1 1 th October 1919 and was pub¬ 
lished in the Punjab Government 
Gazette of the 24th October 1919 as 
Notification No. 4685.G. 

Now, the appeals in this case were 
filed on the 30th October 1919, in other 
words six days after the new rule 
was published in the Government 
Gazette It is, therefore, contended 
that there is sufficient cause within 
the meaning of S. 5 of the Limitation 
Act for admitting the appeals beyond 
time. In our opinion there had not 
been sufficient time for the new rule 
to become well-known by the ; 0th 
October 1919 and as the appeals were 
re-tiled within a reasonable period we 
consider that there is sufficient cau^e 
within the meaning of S 5 of the 
Limitation Act. It is, however point¬ 
ed out by Dr. Nand Lai that a copy 
of the judgment of the Court of first 
instance in the case relating to the 
mortgage has not been filed up to the 
present time. The Subordinate Judge 

(1) [1921] 2 Lah. 227—63 I.C. S3. 


disposed of both the suits Nos. 103 
and 104 of 1917 by one and the same 
judgment and a copy of this has been 
filed in the appeal relating to the 
sale. In the case relating to the 
mortgage the Subordinate Judge 
recorded merely a brief order .— 

‘For detaded judgment see File No. 103 of 
1917. Plaintiffs ‘suit dismissed, parties to 
bear their own costs. File.’ 

This is not really a judgment at all 
and in our opinion there has been a 
substantial compliance with the law 
by filing a copy of the detailed judg¬ 
ment in the appeal relating to the 
sale. We, therefore, overrule Dr. 
Nand Lai’s preliminary objection. 

As will appear from what we have 
already stated the vendee was a 
different person to the mortgagee. 
Ordinarily the payment by an alienee 
rf an antecedent debt due to a third 
person is justified and there is no 
necessity f«»r the alienee to go further 
and to p-ove that the previous debt 
was in itself incurred for necessity. 
In the present case, however, the 
mortgage deed was attested by 
Muhammad Gul, the father of the 
vendee. Muhammad Gul wa J the 
agent of the vendee, his son, and the 
contract of sale was entered into 
through him. The learned District 
Judge therefore, was of opinion that 
the vendee’s father and agent had 
reason to know or believe that the 
object for which the mortgage debt 
was raided was not a necessary one. 
He. therefore, held that the vendee 
was not protected merely by the fact 
that the antecedent debt was due to a 
third party. It is urged before us that 
the only knowledge with which 
Muhammad Gul was fixed was that 
the mortgage debt was raised to pay 
off a previous mortgage and for pur¬ 
poses of trade, and that the mort¬ 
gagee was not bound to see that the 
money advanced by him was applied 
to the purposes for which it was al¬ 
leged to have been taken. It ap¬ 
pears that at the time of the mort¬ 
gage Chiragh Ali Shah had only some 
10 or 11 kanals of land. This was 
not sufficient for him to earn his liv¬ 
ing as an agriculturist. It was held in 
the case reported as Santa Singh v. 
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Waryam Singh (2) that money bor¬ 
rowed for purposes of trade could not 
be regarded as money borrowed for a 
necessary purpose. What the Judges 
said in that case was that— 

‘We have no doubt that village custom 
would not look with favour upon the con- 
venionofa Jat agriculturist into a shopkeep¬ 
ing trader and would not countenance an 
alienation of ancestral land m order to enable 
euch agriculturist to carry on the buaineea 
of hie shop.’ 

The facts of that case are dis¬ 
tinguishable from those of the present 
one. There the alienor was an 
agriculturist and lambardar and was 
alienating a part of the ancestral 
land in order to engage in trade. In 
the present case the alienor had no 
other means of subsistence and under 
these circumstances we think he was 
justified in alienating the serai for 
the purposes stated by him. We do 
not think that the Division Bench in 
the 1915 oase intended to lay down 
that under no circumstances could a 
member of an agricultural tribe 
alienate ancestral property for the 
purposes of engaging in trade. 

Having regard to the facts we think 
that the vendee in this case was fu'ly 
justified in paying oil Rs. 750 due to 
the prior mortgagee, and that he was 
not bound to show how the money 
advanced by the mortgagee was 
actually expended. As regards the 
balance of Rs 500 the finding of the 
learned District Judge is one of fact 
and cannot be contested in second 
appeal. 

The result is that we accept both 
the appeals and setting aside the 
orders of the lower appellate Court 
we dismiss the plaintiff's suit in 
regard to the mortgage. In the suit 
relating to the sale we give the plain¬ 
tiff a decree to the effect tint the sale 
shall not affect his reversionary rights 
except to the extent on Rs. 750, and 
that he can recover the property sold 
on payment of this sum. Under all 
the circumstances of the case we 
direct that the parties should bear 
their own costs in all Courts. 

Appeal accepted. 


(*) [1914] 19 P. R. i 9I5 . 
1914-147 P. W. 
24 I. C. 361. . 


•207 P.L.R. 
R. 1914— 
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SHADI LAL, C. J. AND FFORDIE, J. 

Jai Gopa! Singh —Plaintiff Appel¬ 
lant. 

v. 

Muna Lai and others —Defendants— 
Respondents. 

S- A. No. 58 of 1920, D/- 2nd Febru¬ 
ary 1923, from the Dt. J., Hissar, D/- 
25th August. 1919. 

Civil P. C.. O. 41 R. n— Appeal barred by 
time — Cross-objections cannot be heard. 

An appeal must be properly before tha 
Court in order that cross-objections may ba 
heard. Where the appeal was admittedly 
barr®d by time. 

Held • neither appeal nor the crow-objec- 
tions were properly before the Court, and 
accorJing’y the Court had no power to 
proceed with the matter. IP. 44 C. 1) 

Badri Das— for Appellant. 

Oertel and Hazara Singh —for Res¬ 
pondents. 

Fforde, J.— In this ca«e the Court 
of first instance gave judgment for 
the plaintiff for possession of the 
land in dispute upon payment of a 
certain sum of money within a de¬ 
finite period. Against this judgment 
plaintiff appealed and defendant 
filed cross-obje.-tion. 

It was held by the first appellate 
Court, on the preliminary point 
raised by defendant, that the appeal 
was late, but, proceeding to dispose 
of the case on the merits, 
on the assumption that such 
finding was wrong, the learned Dis¬ 
trict Judge dismissed the plaintiffs 
appeal and allowed the defendant’s 
cross-objections. 

The matter now comes before us 
. on second appeal by plaintiff. Coun¬ 
sel for the appellant now submits 
that his appeal in the Court of the 
District Judge was barred by time 
and should have been dismissed on 
that ground. 

Respondent’s counsel admits that 
the appeal was late but urges that 
the cross-objections could neverthe¬ 
less be heard and that the order of 
the District Judge is valid in so 
far as the oross-objoctions are con¬ 
cerned, 

We cannot aocept this view. It 
is clear that an appeal must be 
properly before the Court in ordej 
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that cross-objections may be heard. 
As the appeal in question was ad¬ 
mittedly barred by time, neither 
the appeal nor the cross-objections 
were properly before the Court, 
and accordingly the Court had no 
power to proceed with the matter. 
We must, therefore, accept the appeal 
and restore the decree of the Court 
of first instance. The plaintiff must 
deposit the price on or before the 
31st March 1923. In the event of 
default his suit shall stand dismis¬ 
sed with costs. 

Appeal accepted. 
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Martineau ANDZaFaR Ali, J.J. 

Khazana Mal and another —Plain¬ 
tiffs—Appellants. 

▼. 

Jagan Nath and others —Defendants- 
Respondents. 

S. A. No. 1351 of 1920, D/- 19th 
March 1923, from the Dt. J., Hoshiar- 
pur, D/• 1st March 1920. 

Hindu Law—Joint fa nil y- Debts by manager- 
Benefit of family it not presumed. 

There is no presumption that a debt con¬ 
tracted by the manager of a Hindu family is 
contracted for the benefit of tho family. 
34 A. 135 Ref. (P. 44 C, 2) 

M.C. Mahajan —for Appellants. 

M. L. Puri —for Respondents. 

Martineau, J.—The Plaintiffs sued 
Jagan Nath and the sons of Jagan 
Nath’s deceased brother Ram Saran 
for money due on book accounts, 
alleging that Jagan Nath and Ram 
Saran were members of a joint Hindu 
family and had dealings with them. ■ 
Jagan Nath pleaded that he was 
separate from Ram Saran and had 
had no dealings with the plaintiffs. 
Tho first Court passed a decree against 
all the defendants, but on Jagan 
Nath’s appeal the District Judge 
dismissed the suit as against him, 
finding that although Jagan Nath had 
not proved his separation from Ram 
Saran the plaintiff’s dealings had been 
only with Ram Saran, Jagan Nath 
not having signed any of the entries 
in the plaintiff’s books, and holding 
that the plaintiffs had to prove that 
th debts were contracted for the 
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benefit of Jagan Nath, which they 
had failed to do. The plaintiffs have 
preferred a second appeal. 

On the question of onus the ruling 
of Sir Donald Johnstone in Brij Lai 
v. Jaishi Ram (1) is no doubt in the 
appellants’ favour, but the other 
authorities are against them. In 
Gunpat Rai v. Munni Lai (2) it was 
held that there is no presumption that 
a debt contracted by the manager of 
a Hindu family is contracted for the 
benefit of the family, and the rulings 
of the High Courts of Calcutta and 
Bombay referred to in that judgment 
were to the same effect. The Allaha¬ 
bad ruling has also been followed in 
Bhura ▼. Banarsi Das (3); Paras Ram 
▼. Gian Chand (4); and Ram Dhan v- 
Ramji Das (5). Counsel for the appel¬ 
lants has in fact not disputed the 
correctness of the view taken by the 
High Courts, but has contended only 
that as no issue was framed on the 
question whether the debts were 
incurred for the benefit of the family 
his clients should have been given an 
opportunity of proving that they were 
bo incurred. There does not appear to 
be any force in this contention, for, 
as the plaintiffs alleged that their 
dealings had been with both Ram 
Saran and Jagan Nath, no occasion 
arose for a separate issue on the ques¬ 
tion whether the debts were incurred 
for the benefit of the family. Moreover 
the point was really covered by the 
second issue- which was, whether the 
plaintiffs had advanced the amounts 
in suit to the family of the defendants. 
The plaintiffs knew that they had to 
prove such facts as would render 
Jagan Nath liable, and when it was 
found that they had not proved them, 
the suit was rightly dismissed. We 
cannot agree that the plaintiffs were 
entitled to a remand and we accord¬ 
ingly dismiss the appeal with costs. 

Appeal dismissed. 


(1) [1915] 106 P. W. R. 1915— 
172 P. L. K. 1915—30 I. C. 500. 

(2) [1912) 34 All. 135—9 A. L. J. 54— 
13 I. C. 34. 

(3) [1915] 113 P. W. R. 1915— 
174 P. L. R. 1915—30 I. C. 4bl. 

(4) [1919] 48 P. W. R. 1919. 

(5) [1919] 50 I. C. 215. 
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Broadway and Zafar all JJ. 

Gulli —Plaintiff—Appellant. 

v. 

Saisan and others (Defendar.ts), 
PuranChand , and others (Plaintiffs)— 
Respondents. 

C. A. No. 2053 of 920, D/-6th Janu¬ 
ary 1923, from th D. J. Lu hiana 
D/—12th June 1920. 

Civil P. C. 0. 22 R. I—Rights of lega 1 
representative—His disabilities, do not affec 
rights of the deceased. 

When a party to a suit dies, a legal represen¬ 
tative is appointed &ere!y in order that th e 
suit might proceed, and a decision be arrived 
at. It is the original parties* rights and 
disabilities that have to be considered and not 
those of the legal representatives. [P46 C 2] 

Jai Gopal Sethi— for Appellant. 

Tek Chand and B. A. Cooper —for 
Respondents. 

Broadway, J.—The following pedi¬ 
gree table will afford assistance 


eionary rights. The trial Court dis¬ 
missed the suit relating to the first 
alienation (by Jhaba), but decreed the 
other two suits, holding necessity 
proved in the second alienation to the 
extent of Rs. 570 and in the third to 
the extent of Rs. 565. The vendees, 
Sawan, etc., appealed against these 
decisions. They also appealed in the 
suit relating to Jhaba’s alienation as 
they had not been allowed costs. 
Nigahia himself preferred an appeal 
against the dismissal of the suit in 
connection with Jhaba’s sale. Gulli, 
Nigahia’s father, was a respondent in 
all the appeals. While the appeals 
were pending, on the 6th of March 
1920. Nigahia died. The vendees- 
appellants applied to the Court in 
their appeals asking that Gulli, the 
father of Nigahia, be brought on the 
record as Nigahia's legal representa¬ 
tive, as being his sole heir and legal 
representative, and at the same time 
urging that Gulli had forfeited any 
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Bhupa Maghi 
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Jhaba 

I 

* ' * 
Rabi Mangal 



Gulli 


Nigahia 

(Plaintijf). 


Puran 



On the 9th of March 1898 Jh 
sold certain lands for Rs. 2,200. 
the 6th of June 19i»2 Gulli and Pu 
sold some of their lands for Rs. 1. 

j ?? tl10 Au g u st 1902 E 

and Mangat sold some land belong 
to them for Rs. 900. On the $ 

j I 19 Na gahia, son of G\ 
instituted three »uits relating to 

lln J?*? alienati °ns alleging that 
that the alienations had been m 

without'-consideration and for 

aal« 8I k y ‘ , j 1 ® Pray<sd ^at the { 
sales should not affect his re¬ 


rights he might have had in the land. 
In the appeal filed by Nigahia, Gulli 
himself made an application, alleging 
that he was the legal representative 
of his son, and asking that he be 
brought on the record as sueh. 

The learned Disfict Judge ftMisra 
Jwala Sahai) held that Gulli could 
not himself question the validity of 
the sale in question and dismissed the 
appeal by Nigahia and accepting the 
appeals by the vendees-appellants in 
the other two cases, dismissed all the 
suits. The learned Didtriot Judge's 
order was passed on the ISth of June 
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1920, and on the 6th July 1920, one 
Arjan Singh, acting through Sardar 
Attar Singh, Vakil, who had been 
acting for Gulli throughout, filed an 
application in connection with the 
appeal filed by Nigahia relating to the 
alienation by Jhaba, alleging that he 
and certain other persons named in 
the application were Nigahia’s legal 
representatives and should be brought 
•n the record. This application was 
dismissed on the 7th of July 1920, the 
learned District Judge recording the 
fact that the appeal had already been 
decided. 

Arjan Singh has now come up to 
this Court in revision qua the order 
dismissing his application and Gulli 
has preferred appeals in the other 
three cases. The revision and the 
appeals have been filed through Mr. 
Jai Gopal Sethi, and we have heard 
Mr. Tek Chand for the vendeee-res- 
pondents. This judgment will dispose 
of all the appeals and the revision. 

Turning to the revision (No. 728 of 
1920) it was contended by Mr. Sethi 
that the learned Distiict Judge should 
have re-opened the appeal in question 
(relating to the alienation hy Jhaba), 
inasmuch as Arjan Singh had come 
into Court within six months of 
Nigahia's death. Reliance was placed 
on Vellayam Chetly v. Jot hi Mahalinya 
(1) and Janar Ilian v. Ram Clian lra (2). 
Neither of these authorities appear to 
us to be in point. In the fir«t case it 
was held that an unsuccessful appel¬ 
lant could not insist upon having a 
rehearing of the case because it 
turned out at the time of the hearing 
that the respondent was dead. In the 
Bombay case the facts were entirely 
different We are unable to see any 
ground for revision and the order 
admitting the petition clearly shows 
that it was admitted because, in it. it 
was asserted that Nigahia had left a 
son. Mr. Jai Gopal Sethi has admit¬ 
ted before us that this was wrong and 
that Nigahia died without issue. The 
petition is, therefore, dismissed with 
costs. 


(1) [1915] 39 Mad. 386-28 M.L.J. 
1: 8 —2 L.W. 166—(1915) M.W.N. 
201- 28 I C. 83. 

(2) [1901) 26 Bom. 317—41 Bom. 
L.R. 23. 
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Turning now to the appeals relating 
to the alienations by Jhaba and Rabir 
and Mangal, the learned District 
Judge appears to have been under the 
impression that the disabilities of the 
legal representatives should be taken 
into account. Tn this view we are 
unable to agree. When a party to a 
suit dies a legal representative is 
appointed merely in order that the 
suit might proceed and a decision be 
arrived at. It is the original parties’ 
rights and disabilities that have to be 
considered and the mere fact that 
Gulli could not have brought a suit to 
set aside these alienations on the 
ground of limitation is not, in our 
opinion, sufficient to render the suit 
by Nigahia liable to dismissal. Gulli 
in these two cases was undoubtedly 
the legal representative of his son 
and the learned District Judge should 
have decided the appeals on the 
merits- We accordingly accept these 
two appeals Nos. 2054 and 2055 of 
1920 and remand them to the learned 
District Judge for disposal in accord¬ 
ance with law. Costs will follow 
the event, and the stamps will be 
refunded. 

Turning now to the appeal relating 
to the alienation by Gulli and Puran 
(Appeal i\o. 2053 of 1920), it appears 
to us that here again the learned Dis¬ 
trict Judge has erred. Mr. Tek Chand 
contended that Nigahia was really 
suing a« representative of all the 
reversioners of Gulli and that Gulli 
could not be regarded as his own 
rev.rsioner. For the purposes of this 
suit it seems to us that, strictly speak¬ 
ing, Gulli could not be regarded as 
the legal representative of his son. 
The alienation attacked in the suit 
was mide by him (Gulli) and his bro¬ 
ther Puran, and Gulli was not, there¬ 
fore, the proper legal representative. 
The appellants in the case were the 
vendees and it was incumbent on 
them to move the Court to bring on 
the record the proper legal represen¬ 
tative*. The pedigree table shows 
that there were other reversioners, for 
instance. Rabi and Mangal, and the 
vendees were to blame for having 
brougnt the wrong person on to the 
record. Their appeal accordingly 
abated, and no proper application hav¬ 
ing been made within the iprescribed 
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period from the death of Nigahia, 
this appeal has abated. 

We accordingly accept this appeal 
as well and setting aside the order of 
the learned District Judge restore that 
of the learned Senior Subordinate 
Judge. As, however, Gulli himself 
claimed to be the legal representative 
of his son, we direct that the parties 
in this appeal should bear their own 
costs in this and in the lower appel¬ 
late Court. 

Appeal allowed. 


ed altercation about an amulet which 
had been lost. He returned in the 
middle of the dispute and ordered his 
mother out of the house. She went 
home and, shortly afterwards, at 
about 7-30 p. m. Natha Singh who 
is Wadhawa Singh’s father, and Dyal 
Singh, Jiwan Singh and Ishar Singh, 
his uncles, all returned armed with 
lathis. Mt. Budhan, who hnd her 
small son, aged I, in her arms, tried 
to close the rfeorhi door but the three 
men forced it open and Dyal Singh 
aimed a blow at her which struck the 
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Harrison, J. 

Dyal Singh and others— Convicts— 
Appellants. 

v. 

King Emperor— Respondent. 

Criminal A. No, 1052 of 1921, D/- 
7th March 1922, from the Mag. First 
Class, Lahore, D/-5th December 1921. 

Penal Cade, Si. S00 and 3£6— Death of 
child one year old—Accused ignorant of the 
child's presence—Child killed in an attempt to 
beat the mother,—Conviction under S. 326 is 
proper. 

The accused with three others, came to 
boat the owner of the house. H s wife who had 
her small son, aged 1, in her arms, tried to 
close deorhi door but the three men forced it 
open and the accused aimed a blow at her 
which struck the little child and killed it. 
It was doubtful whether ha even knew that 
the owner's wife was carryiog the child. The 
affray took place at half past seven in the 
evening on the thresholj of the deorhi which 
was a roofed building. The sun had set at 6 0* 
olock and it was, therefore, dark- The 
woman was trying to shut the door to keep 
out the three men who had come to attack her 
husband, and the accused struck at her as he 
xorced the door open. 

Held". A woman or anybody else closing 

* “ ga "' st a per ? on trying to get in 

would naturally put down anything he or 

fre^Th^P 1118 Ik ° rder t0 havfl both handB 
Iree : Therefore th«* offence appears to be 

equivalent to striking the woman and nothing 

Conviction altered from S. 304 to 

o* [P. 48 C 1] 

lants” 1 ° hand Mancha,lda —foT Appel- 

M. Saleem for the Crown. 

^ Judgment.;-i The facts of this 

wlHh^ 0 o ?en found t0 be that 
from h h£ a S m?' had gone t0 Lahore 
V l ! ag , e and his absence 

w?f« M he? Wh ° Uves near hv and hia 
wife, Musammat Budhan, had a heat¬ 


little child and killed it. Jiwan 
Singb and Ishar Singh then struck 
her- Th^y forced their way into the 
house and all of them beat Wadhawa 
Singh, Natba Singh slapped Mt. 
Smnan, Wadhawa Singh’s daughter, a 
girl aged 10. Ishar Singh has abscond¬ 
ed. Kyal Singh has been convicted 
under S. 304 (II) and Natha Singh 
and Jiwan Singh have both been 
convicted under S. 45? and sentenced 
to 6 months’ rigorous imprisonment 
each. All three appeal. 

The evidence for the prosecution 
falls under two heads, that of the 
family consisting of Wadhawa Singh. 
Mt Budhan and Mt. Soman, and 
that of the three independent witness¬ 
es, Sundar Singh, Lambardar, Hazara 
Singh and Kahna, a servant of Wad¬ 
hawa Singh. These men say that 
Mt. Budhan fell down on being 
pushed by Wadhawa Singh and that 
the child was killed in this way. 

Dyal Singh and Jiwan Siifgh have 
produced evidence as to their having 
been »n Kasur and Lahore respective 
ly at the time the afFray took place 
and Natha Singh tells the same story 
as the unrelated witnesses So far 
as Natha iingh and Jiwan Singh are 
concerned, I find that it is not estab¬ 
lished that they struck Mt. Budhan. 

The posf-morfem of the child show¬ 
ed that it had distinct marks of two 
blows on the head but all that Aft. 
Budhan is able to say about the 
injuries to her child is that one blow 
struck ,t and that Dayal Singh was 
the pereon who inflated it Sho’her- 
sel.f had ° Q ly one mark of injury and 

find tw he % butt 00 t s - l ' therefore, 
find that, so far as these two men ate 
oonoerned, they are only guift?yM 0 f 


48 Salig Ram V. Barkat Ali (Fforde, J.) 1924 Lahore 


striking Wadhawa Singh and this 
not very seriouslv, and under the 
provocation caused by his conduct to 
his mother. They have been in con¬ 
finement for nearly two months in¬ 
cluding the under-trial period and 
this is, I think, sufficient under 
the circumstances. I, therefore, 
reduce their sentences to the amount 
of imprisonment already undergone 
but dismiss their appeals as I am 
satisfied that they did go into the 
house of Wadhawa Singh with every 
intention of beating him. 

So far as L)yal Singh is concerned, 
I find that his alibi evidence, as ex¬ 
plained by the Magistrate, is worth¬ 
less and that he certainly did strike 
the child and kill it. I &m not, how¬ 
ever, of opinion that lie even knew 
that Mt. Budhan was carrying the 
child. The affray took place at half 
past seven in the evening on the 
15th of October on the threshold of 
the ileorhi which is a roofed building. 
The sun had set at 6 o’clock, and it 
was, therefore dark. The woman was 
trying to shut the door to keep out 
the three men who had come to at¬ 
tack her husband, and Dyal Singh 
struck at her as he forced the door 
open. A woman or anybody else 
closing a door against a person try¬ 
ing to get in would naturally put 
down anything he or she was carry¬ 
ing in order to have both hands free. 
It is not stated that the woman had 
been outside where Dyal Singh might 
have seen what she was carrying but 
that she came from the inside of the 
house and, as there was no lamp 
burning and it was dark, it appears 
to me to be only natural to suppose 
that Dyal Singh cannot have seen 
the child. His conduct in striking 
the woman is no doubt reprehensible 
but the offence appears to be equiva¬ 
lent to striking the woman and no¬ 
thing more. The question, therefore, 
remains whether the offence is that 
of causing simple hurt or that of 
causing grievous hurt and, inasmuch 
as he used a lathi and struck at the 
woman with some force, I think he 
must be held to have intended to 
cause grievous hurt. I, therefore, 
accept his appeal in so far as to alter 
th- conviction to one under S. 325, 
Indian Penal Code, and I reduce the 


sentence to one year's rigorous i mpri- 
sonment. 

Wadhawa Singh applies for 
enhancement of all the sentences 
passed. Fo the reasons given above, 
I dismiss this application. 

Sentence re luce.il. 
Application dismissed. 
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Shadi Lal, C. J., and Fforde, J. 

Salig Ram awl others —Defendants- 
Appell ants. 

v. 

Barkat AH and others (Plaintiffs) 
awl Mt. Kararn Bihi etc., (Defend¬ 
ants)—Respondents. 

S. A. No. 80 of 1920, D/-3rd February 
1923, from the decree of the Dt. J., 
Gujranwala, D/-?th O :tober 1919. 

Punjab } redemption Act ( I91*),S S 16) (a)— 
Sale authorised by Civil Court under Guardian 
and Wards Act. S. 29 can be pre-empted. 

A sale effected by guardian of a minor and 
approved of and sanctioned by Court under 
Guardians and Wards Act S. 29 is not a sale in 
execution of a decree of Civil Cour t and not 
therefore exempt from pre-emption. (P. 49 C. 1 1 

Shuja-ud-din —for Appellant . 

Nemo —for Respondents. 

FfordeJ.—The only question we 
have to determine in this appeal is 
whether the sale in respect of which 
the right to pre-emption is sought to 
be exercised, comes within the excep¬ 
tions in S. '3 (5) (a) of the Punjab Pre¬ 
emption Act of 1913. It is there pro¬ 
vided that ‘sale* shall not include, 
inter alia, a sale in execution of an 
order of a Civil Court. The sale in 
the present case was of certain pro¬ 
perty owned by a minor and therefore 
required the sanction of the Court. 

The guardian of the minor accord¬ 
ingly applied to the Court, under 
S. 29 of the Guardians and Wards 
Act (Act No. VIII of 1890) for leave 
to execute a sale deed which had ' 
already been drawn up and approved 
of by the parties. Leave was granted 
and the conveyance was duly execut¬ 
ed and registered. 

- -v - 7« • • • 
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The appellant contends that this 
transaction comes within the defin - 
tion of a sale in execution of an order 
of a Civil Court. We cannot accept 
this contention. 

The sale in the present case was an 
ordinary private transaction and only 
required the sanction of the Court be¬ 
cause one of the parties to it was 
under disability. S. 29 of the Guar¬ 
dians and Wards Act prohibits the 
sale bv a guardian of the property of a 
ward without permission of the Court. 
Court under this section makes no 
order for sale, but merely authorises a 
transaction which would otherwise 
not be binding upon the minor. The 
sale is in fact a transaction inter 
parties approved of by the Court. The 
Court having approved of the con 
templated sale has no further say in 
the matter. 

We are accordingly of opinion that 
S. :< (5) (a) of the Pre-emption Act 
has no application to the case before 
us and we dismiss the appeal. 

Appeal dismissed. 
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Broadway and Abdul Qadir, jj. 


into possession. The rent for the first month 
was admittedly paid. The rent for the second 
month, which fell due on the 22nd February 
1920, calculated according to lunar months, 
was not paid in time but was sent by money 
order on the Gth March 1920, t. e. about a 
fortnight after the due date. In the mean¬ 
while H bad sent a notice, dated the 4th 
March, 1920 to J informing him that the lease 
stood cancelled on account of his default in 
payment of rent at the proper time. J there upon 
brought a suit on the 26th March 1920, praying 
for a declaration that the lease had not been 
cancelled and asking also for possession of the 
shops by ejectment of K. 

Held : (1) that it was against equity and good 
conscience to allow the defendant No. 1 (H) 
to cancel the lease, after having taken a 
large sum of (Rg. 1,000) as nazarana, simply on 
account of a few days' delay in payment of rent 
in a case where the lessee bad not yet even 
succeeded in getting possession of the property 
he took on lease. (2) That wherever a penalty 
is inserted merely to secure the performance or 
enjoyment of a collateral object, the latter is 
considered as the principal intent of the in¬ 
strument and the penalty is deemed only as 
necessary, and therefore, as intended only to se¬ 
cure the due performance thereof, and (3) that 
the right of the plaintiff to eject the old tenant 
was not affected by want of a proper notice of 
the ease in favour of the plaintiff who was 
clearly entitled to the possession from K. 

(P 50 C 2, P 51 C 2, P 52 C 1] 
Mool Chand —for Appellant. 

Sard ha Ram Kapur—for Respon- 

dents. 


Kalian— Defendant—Appellant. 

v. 

/r^T A w rSln -^ Plaintiff ’ and Syed 
dents ^ ussatn (Defendant)—Respon- 

19M A fV?mi 3 n t 19 1 2 ’ D /-^June 

DelW ' dated the 

sal'by an i '“-Ejectment 

pai/ment-Penal claJ^EjUct^^ f ° T "°”" 

hadb e ef n l’rt W i? d oi e, K i ft * Uopa f T of whioh 
2l*t November Twf I ear “- 0n 

notice toK to vacatcTt^ 1 l land i ord a 

December 1919 or to '’t 0ps J* {he 24th 
19th JanuarylMO he toLpfe" 0 * 1 rent - 0n the 
J the preient Dla'intlff ^ d * j GB0 very 8ho Ps to 

*>7 a Sedtr 1 Tt n L ‘' for 10 y® ara 

authorised to ’ n w ^. 10 ^ the latter waa 

SJ’-Wx orrSSV/ .' i0 “ tiDS K 

sots nwis? 

ducSfeTIliSi 8 th, of ^ h COQd ” io °° wa8 fi i'tro- 

wiirb?oancelled Sd h th B be i P ?, iod J of 10 y«« 
1924 L —7 & 8 


Abdul Qadir, J. Two connected 
appeals will be disposed of by this 
judgment, as both of them arise uut 
of the same suit. One Karar Hussain 
owns certain shops in Delhi, four of 
which had been let to one Kallan for 
several years. On 21st November 
1919, the landlord gave a notice to 
Kallan to quit the shops by the 24th 
December 1919, or to pay enhanced 
rent. On the 19th January 191S 1 he 
leased these very shops to Jowahar 
bmgh, the present plaintiff-respon¬ 
dent, for 10 years, by a registered 
lease, in which the latter was au¬ 
thorised to take possession by eject¬ 
ing Kallan privately or through! 
oourt and to occupy the shops for the 
period stipulated on payment of rent 
or as. lb per mensem on the first of 

lun « A condition was 

introduced m clause 8 of the learn to 

fnnn 0ffect oase wdthindt 

(non-payment),of rent on the first of 
every lunar month the neriod of 

be oanoelled an dthe land- 
lord will be entitled- to evict the lessee 
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at once and to re-enter into pos¬ 
session. The rent for the first month 
was admittedly paid. The rent for 
the second month, which fell due on 
the 22nd February 1920, calculated ac¬ 
cording to lunar months, was 
not paid in time but was sent by 
money-order on the 6th March 1920, 
i. e., about a fortnight after the due 
date. In the meanwhile Karar Hus¬ 
sain had sent a notice, dated the 
4th March, 1920, to Jawahar Singh, 
informing him that the lease stood 
cancelled on account of his default in 
payment of rent at the proper time. 
Jawahar Singh thereupon brought a 
suit on the 26th March, 1920. praying 
for a declaration that the lease had 
not been cancelled and asking also 
for possession of the shops by eject¬ 
ment of Kalian. The tria 1 Court de¬ 
creed the plaintiff's suit against Ka¬ 
rar Hussain and also ordered the 
ejectment of Kalian. Both the latter 
appealed to the District Judge, who dis¬ 
missed their appeals. Each one 
of them has now preferred a se¬ 
cond appeal to this Court. Kal¬ 
ian is represented by Mr. Mool 
Chand and Karar Hussain by Mr. 
Moti Sagar, while Lala Sardha Kam 
appears on behalf of the respondent. 

The cast for the appellants has 
been argued before us by Mr. Mool 
Chand, who says that the interests of 
his client are identical with those of 
Karar Hussain, because the latter has 
not executed a fresh long lease in fa¬ 
vour of Kalian. 

The main question in this appeal 
is whether the Courts below were jus¬ 
tified in coming to the relief of the 
plaintiff'as Court of equity. In this 
connection the following points are 
worth consideration. It has been 
found as a matter of fact by both the 
Courts below that, according to a 
well-known custom of Delhi, the plain¬ 
tiff has paid the sum of Rs. I,0i0by 
way of nazurana to Karar Hussain 
before securing the )ea«e in his fa¬ 
vour. It has also been found by the 
Courts below that the bargain which 
Karar Hussain struck with the plain- 
tiff wm not an equitable one. The 
trial Court expressed an opinion^ that 
the .' arms of the lease were “very 
severs, ene-sided and unconscionable." 
Similarly the lower appellate Court 


has expressed an opinion that “ the 
landlord’s action in terminating the 
lease was in the circumstances frau¬ 
dulent, oppressive, harsh and vindic- 
tive.’" We do not think it is necessary 
for us in the face of such decided ex¬ 
pressions of opinion by the Courts, 
which were fully coversant with all 
the facts of the case, to add any com¬ 
ment of our own on the condu tof the 
appellant in this case. It strikes us 
that in all probability the lease exe¬ 
cuted by Karar Hussain in favour of 
Jowahar Singh, plaintiff, was intend¬ 
ed as a sort of trap for him. It was 
pleaded by the plaintiff that the terms 
of the lease were not explained to 
him. The trial Court held that the 
plaintiff did not fully realise the sig¬ 
nificance of the terms introduced in 
the deed. The lower Appellate Court, 
however, held that he must be pre¬ 
sumed to know the terms of the con¬ 
tract and was bound by them, but 
that the eighth clause in the lease was 
pinch and that it seemed to be against 
equity and good conscience to allow 
the defendant No. 1 to cancel the 
lease, after having taken such a large 
sum as vazarana , simply on account 
of a few days’ delay in payment of 
rent in a case where the lessee had 
not yet even succeeded in getting pos¬ 
session of the property he took on 
lease. 

It is argued by Mr. Mool Chand 
that the stipulation involving 
forfeiture of the lease on default 
of payment of rent of any one 
month on the due date ra ay 
seem to be harsh but was accept¬ 
ed by the plaintiff with his eyes 
open and defendant No. 1 was entitled 
to insist on cancelling the lease 
according to the said condition. He 
refers to a Madras decision, published 
as Afussa Kutti v. Ranyacliariar (1) 
in which it was held that where there 
is a covenant for re-entry on breach 
of the conditions of the lease, the non- 
payment of rent operates as a forfei¬ 
ture of the lease. He relies also on 
Nuraitia Naika v. Vasu leva Bhatta (2) 
in which no relief against forfeiture 
for non-payment was given, on the 

(1) [1910] 8 M.L.T. 238-8 I.C. 309 

(2) [1905] 28 Mad. 389-15 M.L.J- 
208. 
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ground that the condition of forfeiture 
was not penal as a period of grace 
was allowed. This last ruling has no 
application to the present case, as 
here there is no period of grace of 
any kind allowed and the condition is 
strictly penal. It is admitted by 
defendant No. 1 himself, in his state¬ 
ment in Court, that the object of this 
condition was to enforce payment of 
rent. The Madras case is also not 
very helpful, because, though there is 
provision for re-entry in the lease 
before us, the dispute has arisen be¬ 
fore there can be any question of re¬ 
entry and is really due to the fact that 
the lessor has failed to give notice to 
his former tenant and has evidently 
intentionally refrained from helping 
his lessee in getting into possession 
of the property leased to him. Mr. 
Mool Chand says that if the plaintiff 
had got possession of the shops and 
if the defendant No. 1 was now suing 
to eject him on the ground of cancel¬ 
lation of the lease, possibly the 
principle underlying S. 114 of the 
Transfer of Property Act could hare 
given the Courts jurisdiction to help 
the lessee by permitting him to 
tender the unpaid rent with damages 
and to have his lease declared as valid 
and subsisting, but inasmuch as he 
had not yet got into possession he 
cannot claim any help under S. 114, 
or rely on that section to justify the 
Courts in going against the express 
terras of the contract between the 
parties. We do not think this reason¬ 
ing can help the appellants very much 
m case where the fact that the plain¬ 
tiff has not got possession is not due 
to any negligence or omission on his 
part. There is apparently some kind 
of collusion between the defendant 
No. 1 and bis old tenant Kalian. It 
is pointed out by Lala Sardba Ram 
that the so-oalled notice of cancella- 
“i? 1 ?*/ktfd the 4th of March 1920, 

Thant J arar , Hu f ain to his 

client was not a bona fide notice at 

against *“ ere ^ a co ™ter-blast 

1921 wWW? • dated lst March 
S™ fc . he Plaintiff had given to 
Karar Hussam as well as to b Kalian 
He had asked Kalian to vacate the 

S°heTp 7 h a im h! d aSk6d Karar Hus 8 a in 

SttJSS WS'rS. 


1314, 1315 and 1316 of Story’s well- 
known book on Equity (1920 edition), 
parts of which may be quoted here- 
para 1314 says 

“ The general principle now adop¬ 
ted is, that, wherever a penalty is 
inserted merely to secure the perform¬ 
ance or enjoyment of a collateral 
object, the latter is considered as the 
principal intent of the instrument and 
the penalty is deemed only as neces¬ 
sary, and therefore, as intended, only 
to secure the due performance 
thereof." The same learned author 
goes on to say in para 1315 

“ The same doctrine has been 
applied by Courts of equity to cases 
of leases, where a forfeiture of the 
estate ai d an entry for the forfeiture 
is stipulated for in the lease, in case 
of the non-payment of the rent at the 
regular days of payment, for the 
right of entry is deemed to be intended 
to be a mere security for the payment 
of the rent." 

The reasoning in favour of the 
equity jurisdiction of Courts in cases 
of this nature is given in para 1316 as 
follows:— 

“ I n reason, in conscience, in 
natural equity, there is no ground to 
say, because a man has stipulated for 
a penalty in case of his omission to 
do a particular act (the real object of 
the parties being the performance of 
the act), that, if he omits to do the 
act, he shall suffer an enormous loss, 
wholly disproportionate to the injury 
to the other party.” 

This is exactly the principle, which 
the learned District Judge has fol¬ 
lowed in upholding the decision of 
the trial Court in this case, and we 
see nothing in the argument that has 
been addressed to us on behalf of the 
appellants, to justify our interference 
with the discretion legitimately and 
judiciously exercised by the lower 
Appellate Court. 

It is urged by Mr. Mool Chand that 
his client was not privy to the con¬ 
tract between Karar Hussain and 
Jowahar Singh and had not even been 
informed by the former of the lease 
executed in favour of the latter and 
he was, therefore, not liable to ejeot- 
ment at the instance of Jowahar 
Singh. We think, however, there is 
no force in this plea. Jowahar Singh 
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stepped into the shoes of the lessor, 
by virtue of the lease dated the 19th 
January 1920, and the assignee of the 
owner was in a position to ask for 
ejectment of the previous tenant, 
where original ’ease had expired and 
who was under a notice of ejectment 
at the time when the lease in favour 
of the plaintiff was executed. As 
held in Parbhu Ram v. Tele Chand (3) 
the right of the plaintiff to eject the 
old tenant is not affected by want of 
a proper notice of the lease in favour 
of plaintiff, and as we are holding 
that Jowahar Singh has been rightly- 
relieved by the Courts below against 
.the forfeiture of the lease and the 
[lease is still subsisting, there can be 
[no doubt that Kalian's ejectment has 
been correctly ordered and we uphold 
[that order. 

The last question which has been 
discussed before us is as to the com¬ 
pensation to which Kalian may be 
entitled on account of certain mate¬ 
rials of his in the shops in dispute. 
Mr- Mool Chand insisted that the 
question of compensation should have 
been decided in the suit instead of 
being left to be decided in execution 
proceedings, that it should bo decided 
by this Court on a remand order on 
this point. We notice that no issue 
was framed by the trial Court on this 
point and it is noted by the Court in 
that judgment that perhaps it was 
given up to be settled in execution. 
The lower Appellate Court, therefore, 
could not go into this question and 
was apparently justified in leaving it 
to be decided in execution. It is also 
to be noted that Jowahar Singh has 
already deposited Rs. 500 in Court, 
which is the sum which Kalian 
claimed as compensation. The inter¬ 
ests of Kalian, therefore, do notsuffer 
in any way if this matter is not 
decided in the suit, because he can get 
any sum to which he may be found 
to be entitled against Jowahar Singh 
out of the sum deposited by the latter 
in Court. We, therefore, dismiss both 
the appeals with costs and uphold the 
decree of the Courts below, declaring 
that the lease has not been forfeited 
by the delay in payment of rent of 
one month and giring the possession 

(3) (1920) 1 Lah. 241—53 I.C. 865. 
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of shops by ejectment of Kalian. We 
direct that the question of compensa¬ 
tion due to Kalian for any materials, 
that may be proved to be his, may be 
gone into by the Court executing the 
decree and it may allow any sum 
within the limit of Rs. 500 to Kalian, 
which it may find due against Jowa¬ 
har Singh. 

Appeals dismissed. 
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Shadi Lai, C. J. and Lumsden, J. 

Chet Ram and others —Plaintiffs— 
Appellants. 

v, 

Speddinj tf- Co. Ltd., and another— 
Defendants— Respondents. 

Civ. App. No. 1295 of 1920, D/- 20th 
April 1923. from the decree of the 
Dt, J., Hoshiarpur and Kangra Dt. 
D/- 1st March 1920. 

Hindu Law—Decree against coparcener — 
Attachment of property gives no cause of 
action . 

Defendant No. 1 attached certain pro; 
perty belonging to one H. in execution of 
a decree against him. The judgment-debtor's 
sons brought a suit for a declaration that the 
attachment should not affect their reversion, 
ary rights. 

Held that mere attachment of ancestral 
property of a joint family, governed by the 
customary law which imposes a restriction on 
alienation by proprietor of his ancestral pro¬ 
perty does not give a cause of action to his 
sons to get a declaration that their rever¬ 
sionary rights should not be afiected.(P 53 C 1] 

M. C. Mahojan —for Appellants. 

M. Obcdulla —for Respondents. 

Shadi Lai, C. J.—On the 5th Feb¬ 
ruary, 1918, defendant No. 1 attached 
certain property belonging to Har- 
namgir in execution of a decree 
against him. The judgment-debtor’s 
sons, after making an infructuous 
objection to the attachment, have now 
brought a suit for a declaration that 
the attachment should not affect their 
reversionary rights after the death of 
their father. 

Now, it was admitted in the trial. 
Court on behalf of the contesting de-. 
fendant that the property attached' 
was ancestral, and that the plaintiffs’ 
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family was governed by toe usual cm- 

tomary law which imposes a restric of the windiDgup order. IP, 54 0,1] 

tion upon the power of a proprietor to 
alienate his ancestral property. The 
question for determination is whe¬ 
ther a mere attachment of the pro¬ 
perty entitles the plaintiffs to ins¬ 
titute a suit for a declaratory decree. 

There can be no doubt that an attach¬ 
ment infringes the rights of the judg¬ 
ment-debtor and has the effect- of 
placing the property in custodia legis, 
but it does not by itself amount to an 
infringement of the rights of the re- 1 
yersioners. It is possible, nay it is 
probable, that the attachment will 
lead to an alienation, and if the alie¬ 
nation is not confined to the period of 
the judgment-debtor’s life-time, the 
plaintiffs will be entitled to impeach 
the alienation. It is, however, clear 
that no alienation has so far been 
made, and a mere attachment does 
not give the plaintiffs a cause of 
action, 

Mr. Mehr Chand for the appellants 
contends that the contesting defen¬ 
dant denied their reversionary rights 
in the property, but a perusal of the 
plaint shows that the action is not 
based upon any such denial. The 
only ground disclosed in the plaint 
for bringing the action is the attach- 
' ment of the property, and, as 
pointed out above, a mere attach¬ 
ment does not injure the plaintiffs. 

For the aforesaid reasons we dis¬ 
miss the appeal with costs. 


Appeal dismissed. 
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Shadi Lal, C. J. and Fforde, J. 
ri Narain Defendant—Appellant. 


v. 


Liquidator , Union Bank of India — 
Applicant—Respondent. 

T» Pat ‘ £ ppl * No> 13 of 192 2 D/- 
1922 from the Judg- 

Decembmfl921. US ^ Ce ’ Ch6,iS ' D, - 2nd 


a loanyrvwza\nQS % 

M*. Th 


time 

oan 


M. N. Mukerji— for Appellant 

Prem Lal —for Respondent. 

Fforde, J. —The appellant B. Sri 
Narain is a contributory of the 
Union Bank of India, Delhi, which 
is now in course of liquidation. The 
Official Liquidator has called upon 
B- Sri Narain under the provisions of 
S. 186 of the Indian Companies Act 
to pay to him certain sums of money 
amongst which is an item of Rs. 2,000. 
This sum of Rs. 2,000 is expressed to 
be payable upon foot of a promissory 
note, dated the 13th April 1911, made 
by the appellant, and payable to the 
order of the Union Bank of India on 
demand. 

The District Judge of Delhi made 
an order under S. 186 calling upon 
the appellant to pay to the Official 
Liquidator the several sums demand¬ 
ed, and the appeal is brought in 
respect of the item of Rs. 2,000. 

Under the Indian Limitation Ast a 
suit to enforce payment of this note 
would be barred by time. This is 
admitted; but it is claimed on behalf 
of the Liquidator that this statute- 
barred debt may be enforced against 
the contributory by an order under 
S. 186, sub-section (1), of the Indian 
Companies Aot. The relevant part 
of the section reads as follows:— 

‘‘The Court may at any time after 
making a winding up order, make an 
order on any contributory for the 
time being settled on the list of con¬ 
tributories to pay in manner directed 
by the order any money due from 
him * * * * to the Company exclu¬ 
sive of any money payable by him 
* * * * by virtue of any call in pur- 
sunce of this Act. ” 

It is contended by counsel for the 
Liquidator that the words *' at any 
time ” exclude the idea that there is 
any period of limitation within whiob 
the order may be made. In other 
words that the Court by virtue of this 
section may order the payment of 
any debt due by a contributory to the 
Company in liquidation regardless of 
the time when that debt was incurred. 
We are asked to hold that this seotion 
overrides the provisions of th 

Limitation Aot, that it enables th e 
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Court to enforce by a summary order 
the puymant of a debt which, it could 
not have enforced in an action at 
law. We cannot accept this view of 
the powers conferred upon the Court 
by S. 186. This section does not create 
new liabilities or confer new rights. 
It merely provides a summary pro¬ 
cedure for enforcing existing legal 
liabilities. The words ‘‘at any time" 
can only mean at any time in the 
course of liquidation proceedings, 
commencing from the date of the 
winding up order. The section creats 
new machinery for bringing in debts 
due by a contributory to the Com¬ 
pany, and nothing more. 

We therefore, hold that the pay¬ 
ment to the Liquidator of the 
Rs. 2,000 represented by the promis¬ 
sory note cannot be enforced in the 
manner sought. We accordingly allow 
the appeal with costs throughout. 

Appeal accepted. 
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Martineau, J. 

Gian Singh Bahadur Singh —Peti¬ 
tioner. 

v. 

The Crown —Respondent. 

Civil Ref. No. 20 of 1922, D/-10th 
February 1923. 

Excess profits Duty Act (X of 1019), S. 18- 
Rules under R. 24 (9) — Interjnetation. 

The words *• proceedings for the recovery 
of any sura ‘' in sub-rulo (3) of rule 24 mean 
the proceedings taken under sub-rule (1) of 
that rule after default has been made in 
payment. [P, 54 C, 2] 

G. C. Narang, Amin Chand and Man 
Singh —for Petitioner. 

Nemo— for the Crown. 

Martineau J.—This is a reference 
from the Financial Commissioner, 
made on the application of Messrs. 
Gian Singh-Bahadur Singh underS. 51 
of the Income-tax Act, VII of 1918, 
the provisions of which apply to the 
Excess Profits Duty Act, X of 1919, 
by virtue of S. 15 of the latter Act, 
for a decision as to the interpretation 
of sub-rule (3) of rule 24 of the rules 
made under S. 18 (1) and (2) of Act 
X of 1919 and published in Finance 
Department Notification No. 149-F, 
dated t-Vo 23rd June 1919. Sub-rule 
(I.) of rule z4 provides that save in 
ac -rdance with the provisions of 


sub-rule (1) of rule 11 no proceedings 
for the recovery of any sum payable 
under the Act or these rules shall be 
commenced after the 31st of March 

1921, and the question for decision is 
whether the words “ proceedings for 
the recovery of any sum ” refer to 
proceedings taken after default has 
been made in payment, or whether 
such proceedings begin when a notice 
of demand has been served on the 
assessee. The learned Financial Com¬ 
missioner is inclined to the opinion 
that the presentation of the demand 
statement to the assessee is the 
beginning of the proceedings for the 
recovery of the tax, whereas the 
petitioners contend that this is not a 
correct interpretation of the rule. 

It seems to me clear that the view 
for which the petitioners contend is 
the correct one. Rule 24 (1) describes 
how the excess profits duty is to be 
recovered when default has been 
made in payment. This is the only 
rule dealing with the mode of reco¬ 
very, and the subject of the rule is 
entered as “ mode and time of reco¬ 
very.” Also rules 23 and 24 are classed 
under the heading “ recovery of 
duty, ” whilst rule 13, which is the 
rule providing for a notice of demand 
being served on the person assessed, 
is put under the heading “ demand. ” 
From this it is evident that the 
demand made on the assessee is 
treated in the rules as something quite 
distinct from the recovery of the 
duty, the procbedings for which begin 
when default has been made. The 
same distinction is made in the In¬ 
come-tax Acts, VII of 1918 and XI of 

1922, where the notice of demand is 
provided for in a chapter the subject 
of which is “ Deductions and Assess¬ 
ment, ” whilst there is a separate 
chapter dealing with the subject of 
the recovery of the tax. 

My decision, therefore, on the point 
referred is that the words in sub-rule 
(3) of rule 24 “ proceedings for the 
recovery of any sum ” mean the 
proceedings taken under sub-rule (1) 
of that rule after default has been 
made in payment. 

The petitioner’s costs in this case 
will be borne by the Government. 
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abdul raoof and Harrison, JJ. 
Donald —Petitioner. 

T. 

The Crown— Respondent. 

Cr. Mis. No. 41 of 1922 D/-13th June, 
1922, from the Dt. Mag., Lahore, 
D/-30th March 1922. 

Lunacy Act (IV oj 19 It), Part. II-Order of 
Dt. Mag. under revision. 

The Act aeals specifically and under sepa¬ 
rate headings with two branches of proceed¬ 
ings, executive and judicial. Any person 
considering himself aggrieved by an executive 
order passed by the Dt. Magistrate may apply 
under Part III for a regular inquisition con¬ 
ducted by a judicial officer. The result of 
such inquisition is conclusive and overrides 
and overrules any order which may have been 
passed summarily by the executive authority. 
Under thia Act the orders passed by the Dis¬ 
trict Magistrate under Part LI are purely 
executive and cannot form the subject matter 
of a revision application to the High Court. 

IP. 57. C. 2. P. 58, C. 1.J 
O'Connor —for Petitioner. 

Jai Lai —for the Crown. 

Order of Reference. 

Abdul Raoof. J.—This is an appli¬ 
cation presented by Mr. W. B. O’Con¬ 
nor, Barrister-at-Caw, on behalf of 
Mr. Douglas Donald and Mr. W illiam 
Henry Donald under the circumstan¬ 
ces summarised below invoking the 
owers of revision and superinten- 
l ence possessed by the High Court 
under the Civil and Criminal Law 
and under the Charter Act:— 


ailU aaiviug r -_ . , , i 

ter w&s at once placed in the hands 

of Lieutenant Colonel Gregson, Senior 
Superintendent of Police, Lahore, 
who, after taking necessary steps, 
the details of which need not be 
given, took action under section Id or 
the Lunacy Act, IV of 1912, and, 
believing Mr. Douglas Donald to be a 
dangerous person by reason of lunacy 
produced him before Major Ferrar, 
the District Magistrate of L&hora. 
The District Magistrate on the 30th 
March 1922 proceeded to deal with 
the matter under section 14 of the 
Lunacy Act, IV of 1912. He exa¬ 
mined Mr. Duuglas Donald and, being 
of opinion that there were grounds 
for proceeding further, caused him 
to be examined by Major Cor, Super¬ 
intendent of the Lunatic Asylum, 
Lahore. Being satisfied that Mr. 
Douglas Donald was a dangerouB 
lunatic and a proper person to be 
detained, he obtained a certificate from 
Major Cox, and was prepared to make 
an order for the admission for Mr. 
Douglas Donald in the Lunatic Asy¬ 
lum, when Mr. William Henry Do¬ 
nald, the brother of the alleged luna¬ 
tic, entered into a bond undertaking 
that the lunatic shall be properly 
taken care of, and shall be prevented 
from doing injury to himself or to 
others. The Magistrate, instead of 
making a reception order, made over 
Mr. Douglas Donald to the care of his 
hrnfchor TLppp mpdical certificates 


Mr. Douglas Donald is married to 
the daughter of one Mrs. Mercer. The 
husband and wife have been living 
separately for many years. Mr 
Douglas Donald has, however, beer- 
making an allowance for bis wife’s 
maintenance through Mr. Alexander 
Mercer of Lahore, which he is said to 
have stopped lately. He is under the 
impression that his wife is dead, and 
this fact is being kept concealed from 
him by Mr. and Mrs. Mercer. On the 
23rd of March 1922, he wrote a threa¬ 
tening letter to Mr. Mercer, and this 
letter was sent by the latter to Major 
Ferrar, District Magistrate of Lahore, 
with a oovering letter dated the 26th 
March 1922, complaining of the be- 
haviour^ of Mr. Douglas Donald to¬ 
wards him and his wife, expressing 
apprehension of violence from him 


testifying to the lunacy of Mr. Doug¬ 
las Donald have been placed on the 
record : (1) one dated the 30th March 
1922, given by Major Cox, (2) another 
certificate by the same medical gen¬ 
tleman dated the 31st March 1922, (3) 
a certificate dated the 31st Maroh 1922 
by Lieutenat Colonel S. M. Davidson, 
Civil Surgeon, Lahore. 

Against the order of the District 
Magistrate, dated the 30th March 
1922, the present petition has been 
presented. On the petition being 
called on for hearing, Mr. Jai Lai, the 
learned Government Advocate, ap¬ 
pearing on behalf of the Crown, raised 
a preliminary objection to the hearing 
of the petition on the ground that the 
proceeding taken by the learned Dis¬ 
trict Magistrate was not a judioial 
proceeding, and that the order passed 


56 Donald v. The Crown'(A bdul Raoof, J.) 1924 Lahore 


being of a purely executive character 
an application for its revision cannot 
be entertained by the High Court. 

The Act is divided into four parts. 
Part I deals with •• Preliminary mat¬ 
ters." Part II deals with “ Reception, 
Care an l Treatment of Lunatic." Chap¬ 
ter II in this part deals with “ Recep¬ 
tion of Lunatics," and Chapter III 
provides for the “ Care awl Treat¬ 
ment." Part III provides for “ Judi¬ 
cial Inquisition as to lunacy." Chap¬ 
ter IV in this part lays down “ Rules 
for the conduct of proceedings in lu¬ 
nacy in Presidency towns." Under this 
chapter is laid down the procedure 
relating to the “ inquisition ” and 
“ rules for the exercise of judicial 
powers over person and estates, of 
lunatic,” “management and admini¬ 
stration of such estates, etc., etc.” 
Chapter V lays down the “ proceed 
ings in lunacy outside Presidency 
towns.” Part IV deals with certain 
miscellaneous matters. 

From the above summary of the 
provisions of the Act. it appears that 
the legislature intended to make a 
clear distinction between the pro¬ 
ceedings which are of a judicial cha¬ 
racter, and those of a purely execu¬ 
tive nature. The order passed by the 
District Magistrate in this case, there¬ 
fore, prima facie, does not appear to 
be of a judicial character. It is, 
therefore, doubtful whether the High 
Court can interfere with it in the 
exercise of its revisional powers. 
Mr. O’Connor has vehemently contend¬ 
ed that where there is a wrong there 
ought to be a remedy for it, and that 
this High Court, being the highest 
Court in this Province, must be posses¬ 
sed of some authority to remedy the 
wrong done to his clients. He has 
relied on the provisions of section 151 
of the Civil Precedure Code and has 
contended that under this section the 
High Court has full powers to enter¬ 
tain this petition for revision. It is 
clear, however, that this section does 
not empower the High Court to deal 
with an order passed by a Magistrate. 

The learned Counsel has, in the 
alternative, contended that the High 
Court can deal with this matter on 
its original side, and can institute a 
judicial inquisition as to the alleged 
lunacy of the petitioner, Douglas 


Donald, under section 12 of the Let¬ 
ters Patent. The said section provi- 
des as follows :— 

“ And we do further ordain that the 
High Court of Judicature at Lahore 
shall have the like power and autho¬ 
rity with respect to the persons and 
estates of infants, idiots and lunatics 
within the Provinces of the Punjab 
and Delhi as that which was vested 
in the Chief Court of the Punjab 
immediately before the publication of 
these presents.” 

The learned Counsel, however, has 
failed to show that the Chief Court of 
the Punjab used to exercise original 
jurisdiction in matters of lunacy. In 
any case it cannot be conceived that 
the Chief Court could have exercised, 
or this High Court can exercise, such 
power and authority in disregard of 
the provisions of the Lunacy Act. 
Section 12 of the Letters Patent relat¬ 
ing to the Allahabad High Court lays 
down almost a similar rule on the 
subject but. it was held in Jaundlia 
Kaur v. The Court of Wards (1) that 
the High Court had not, under section 
12 of the Charter, any original juris¬ 
diction in respect of the persons and 
estates of lunatics, who are natives 
of India. The learned Judges of the 
Division Bench who decided the case, 
refrained from expressing any opinion 
respecting their jurisdiction over per¬ 
sons and estates of lunatics who were 
European British subjects. The sec¬ 
tion, as it stands, however, does not 
profess to make any distinction in 
this respect between the cases of per¬ 
sons who are natives of India, and 
those who may be European British 
subjects. It was laid down in that 
case that under Act XXXV of 1858 
the principal Civil Court in the dis¬ 
trict had jurisdiction to deal with such 
matters. Under the present Act only 
the High Courts in the Presidency 
towns are empowered to exercise ori¬ 
ginal jurisdiction in matter of lunacy 
(see Chapter IV of the Act), and pro¬ 
ceedings in lunacy outside Presidency 
towns under Chapter V of the Act 
are provided to be taken in District 
Courts. Section 83 of the Act gives 
a right of appeal to a High Court 

(1) [1881] 4 All. 159—0 881) A.W.N. 

172. 


1924 Lahore Donald t. The Crown (Harrison, J.) 



from an order made by District Court* 
under Chapter III. Clause (2) of sec¬ 
tion 65 provides that— 

"Upon the completion of the in¬ 
quisition, the Court shall determine 
whether the alleged lunatic is of 
unsound mind and incapable of ma¬ 
naging himself and his affairs, or 
may come to a special finding that 
such alleged lunatic is of unsound 
mind so as to he incapable of manag¬ 
ing his affairs, but that he is capable 
of managing himself and is not dan¬ 
gerous to himself or to others." 

This is exactly what the petitioners 
want this Court to hold. Mr. William 
Henry Donald may present this appli¬ 
cation to the District Judge within 
whose jurisdiction Mr.Douglas Donald, 
the alleged lunatic, resides and ask 
him to hold a judicial inquisition 
under Chapter V. He can then apply 
for the discharge of the lunatic under 
section 34, which provides that— 


“ If any lunatic detained in an 
asylum on a reception order made 
under sections 7, 10, 14, 15 or 17 is 
subsequently found on an inquisition 
under Chapter IV or Chapter V not 
to be of unsound mind and incapable 
of managing himself and his affairs, 
the person in charge of the asylum 
shall forthwith, on the production of 
a certified copy of such finding, dis¬ 
charge the alleged lunatic from the 
asylum." 


I take it that the same rule w 
apply to a case where a lunatic 
placed in charge of a friend or a rel 
tive under the provisions of S. 14 
the Act. T’he proper course to adopt 
this case is to return the petition 
Mr. O’Connor so that he may present 
to the proper Court. The other altern 
tive which suggests itself to me is th; 
1 should refer this case to a larg 
oench for decision as the questioi 
raised are of great importance and the 
decision may hare a far reachin 

(fourt °5 - the P ractice of th 

fao?\h H t aV X* r6ffard to tl 
tact that there appears to 1 

Zt?t A Case 0n this PO^t, I adoi 
the hitter course and direct that tl 

Chief 8 W lMd • l f0re the learnc 
2“ ef , k “ tlCe ■ Wlth a view that 
Bench be constituted to hear the 


Harrison, J.—Alter hearing M.r 
O’Connor for the petitioner and. 
Rai Bahadur Jai Lai, Government 
Advocate, for the Crown, I entire¬ 
ly agree with the view taken 
by my learned brother in his order of. 
reference. The Act, as pointed out in 
that order,deals specifically and under ( 
separate headings with the two 
branches of proceedings, executive 
and judicial. Any person consider- 1 
ing himself aggrieved by an execu¬ 
tive order passed by the District 
Magistrate may apply under Part III 
for a regular inquisition conducted 
by a judicial officer. The result of 
such inquisition is conclusive and 
overrides and overrules any order 
which may have been passed summa¬ 
rily by the executive authority. This 
being so it is useless to contend, as 
has been.done, that no remedy is pro¬ 
vided against an incorrect or impro¬ 
per executive order, and the position 
is made even clearer by S. 2 of the 
Act, which expressly provides that 
nothing in Part II, x. e, that portion 
which deals with executive orders, 
shall be deemed to affect the powers 
of the High Court under Part III. 
Had the High Court any power of 
revision of the orders passed under 
Part II this section would be wholly 
meaningless and superfluous, Mr. 
O’Connor has relied on the analogy 
of the English Law on the subject 
and has referred us to Halsbury’s 
Laws of England, Volume XIX 
(passim). In the English Act on 
which the Indian is based, the execu¬ 
tive authority is described as the 
judicial authority, an even more 
unfortunate title than that of District 
Magistrate for designating an execu¬ 
tive officer. This ‘judicial authority' 
is a justice of ilie peace and it is his 
duty to exercise powers similar to 
those entrusted in this country to the 
District Magistrate. The machinery 
for a judicial inquisition is provided 
in exactly the same way as in the 
Indian Act and provision is made for 
quashing a finding on an inquisition 
just as an appeal to the High Court 
is allowed from an order passed by 
a District Judge in India, but as in 
India, so in England, no provision is 
made for any sort of appeal or revi¬ 
sion to the High Court from an 
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executive or summary order. Beyond 
showing therefore that the executive 
authority is as unsuitably described 
in England as in India the English 
Act assists the petitioner not at all. 

It might appear at first sight that 
all acts of a District Magistrate as 
such must be open to the revision of 
the High Court, and that, when it is 
desired to exclude such jurisdiction, 
the officer in question would be des¬ 
cribed as “Collector’’ or as “Deputy 
Commissioner” in a non-regulation 
province. This, however, is not the 
general practice as is shown by the 
Police Act, the Arms Act, the Explo¬ 
sives Act and many others, and the 
position with regard to the Police Act 
is explained in Useh Chandra Gupta v 
Emperor (2). Under this Act also 
the orders passed by the District 
Magistrate under Part II are purely 
executive and cannot form the sub¬ 
ject matter of a revision application 
to this Court. 

The petition is therefore dismissed 
and the petitioner is directed to seek 
his remedy, if he wishes t" do c o, by 
application to the District Judge 
under Part III. 

Petition dismissed. 


(2) [1906] 10 C. W. N. 322. 
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SHADI LAL, C. J. AND FFORDE, J. 

Ali Muhammad Khan —Plaintiff— 
Appellant. 

v. 

Ali Akbar Khan and otners —Defen¬ 
dants—Respondents. 

L. P. A. No. 75 of 1922, D/-18th 
January 1923, from the judgment of 
Martineau, J. D/-6th February, 1922. 

Mahomedan Law — Waqf—no express dedica¬ 
tion—Presumption — Sajjadanashin without 
uaqf holds only a Courtesy title. 

Where the plaintiff was appointed Sajjada¬ 
nashin in the absence of waqf. 

Held this title roust be regarded as a courtesy 
title. The mere burial of a saintly person in 
a p'ot of land does n*l coneert that land into 
trust property, in spite of the cricumstances 
that urs was held there for a few years with¬ 
out any demur by the defendants proprietors. 
107. P. R. 1*17 Foil. [P. 59, C. 1) 


Tck Chand and Niaz A/t—for 

Appellant. 

Badri Das and Abdul Rashid—for 

espondents. 

Shadi Lai, C. J. —The circumstances 
which have given rise to this appeal 
under clause 10 of the Letters Patent 
are brefly as follows :— 

Mian Mahomed Khan, a Pir of the 
Chishti sect, lived in the defendants’ 
village, Bassi Nau, in the Hosbiar- 
pur District. The second defendant 
was married to one of his daughters, 
and the plaintiff is the son of another 
daughter. The Pir died in May 1914 
at Bassi Nau, and was buried in a 
grove belonging to the defendants in 
the neighbouring village of Kakkon. 
On the 23rd June 1914, the fortieth 
day after his death, a large number 
of persons including his disciples and 
representatives of the leading shrines 
of the Chishti sect assembled at the 
tomb, and the plaintiff was installed 
by a majority of the congregation as 
Sajjadanashin. The plaintiff claims 
that the defendants dedicated 16 
kanals of land to the shrine as wakf 
and he has brought the present action 
for a permanent injunction restrain¬ 
ing the defendants from interfering 
with the shrine and with his manage¬ 
ment thereof. 

Now, the Courts below have concur¬ 
red in holding that the plaintiff was 
duly appointed a Sajjadanashin , but 
that the alleged appropriation of the 
land to religious purposes has not been 
established. The question, which has 

been argued before us by the learned 
advocate for the plaintiff-appellant 
is that the land on which the tomb 
of the saint was erected is trust pro¬ 
perty, and that the plaintiff is entitl¬ 
ed to a free access thereto. It is 
admitted that the defendants, who 
were undoubtedly the owners thereof, 
did not expressly dedicate the land 
under or around the tomb to religious 
uses, and the only question is wh® 
ther a presumption of implied dedica¬ 
tion arises from the fact that the 
saint was buried there, and that W* 
has since been held at the tomb fo 
or five times on his death anniversary. 

Now, it is true that on account oi 
the saintly character of the • deoeasea 
the parties intended that his tom 
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should be regarded as a religious in¬ 
stitution of a sort, but we are not 
prepared to dissent from the conclu¬ 
sion of Mr. Justice Martineau that 
the circuinstances mentioned above 
do not justify the finding that the 
defendants divested themselves of 
their rights of ownership and appro¬ 
priated the property to a religious 
trust. The plaintiff was undoubtedly 
appointed Sajjadanashin, but in the 
absence of a wakf this title must, as 
pointed out in Zinat Bibi v. Aimna (1), 
be regarded as a courtesy title. 

Mr. Tek Chand for the appellant is 
unable to cite any authority to sup¬ 
port the contention that the mere 
burial of a saintly person in a plot 
of land has the effect of converting 
[that land into trust property, and we 
Ido not think that the cricumstance 
(that urs was held for a few years 
Iwithout any demur by the defendants 
[materially advances the case for the 
'plaintiff. It must be remembered 
that the deceased was the father-in- 
law of the second defendant, and 
there is nothing improbable in the 
theory that he himself buried the 
saint in the land of which he was a 
part proprietor. Be that as it may, 
the onus was clearly upon the plain¬ 
tiff to establish a dedication, express 
or implied, to public religious uses, 
and we consider that he has failed to 
discharge that onus. 

The appeal is accordingly dismissed 
with costs. 

Appeal dismissed. 


(1) [1917] 107 P. R. 1917- 92 P.W.R. 
1917—111 P.L.R. 1917-40 I.C. 
240. 
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Martineau, J. 

Sher Khan Convict—Appellant. 

y. 

The Crown —Respondent. 

No - 130 of 1922, D/-. 
May 1922, from the First Class Ma 
trate. Jhang, £>/- 17th January 192 


Criminal Trial — Evidence—Story of eye wit¬ 
ness and medical evidence conflicting convic¬ 
tion based on former is untenable. 

Where the medical evidence conflicted with 
the story given by the eyewitnesiea, who were 
alio relations of the deceased, held, the con¬ 
viction based on their evidence is untenable, 

Nand Lai —for Appellant. 

A mar Nath Chona —for the Crown. 
Judgment.—The appellant Sher 
Khan has been convicted of an of¬ 
fence under S. 304, Indian Penal 
Code, for killing Sardar Khan, whose 
death resulted from fracture of the 
skull, and his uncle Muhammad 
Khan, who has not appealed, has 
been convicted of causing hurt to 
Sardar Khan, Fateh Khan, and 
Gahna. 

The occurrence took place at That- 
ta Khaira in the Jhang District, 
and the case for the prosecution 
is as follows. Muhammad Khan’s 
mare got into Sardar Khan’s jawar 
field and Sardar Khan’s wife Sattan 
saw it damaging the crop and called 
to her husband, who came and turned 
the mare out and began abusing Mu¬ 
hammad Khan. The latter came up 
with a hatchet in his hand and abused 
Sardar Khan. While these two men 
were abusing each other Sher Khan 
came up, armed with a thick piece of 
wood called a “ Mutahar ” and dealt 
Sardar Khan two blows on the head 
with it. Sardar Khan fell and Muham¬ 
mad Khan struck him on the face 
with the hatchet. Fateh Khan, a 
brother of Sardar Khan, who had been 
seeing to the watering of the field, 
arrived on the scene, and he received 
a blow on the arm from Sher Khan 
with the “ Mutahar ” and a blow on 
the head from Muhammad Khan with 
the hatchet. He fell down, and then 
Ganha a nephew of Sardar Khan, 
came and struck Muhammad Khan on 
the head with a " Phaora," and Mu¬ 
hammad Khan in turn dealt Gahna a 
blow on the head with the hatchet. 
Gahna grappled with Sher Khan, 
each catching hold of the other’s heir, 
and Sher Khan dropped his "Mutahar." 

Then Masti Khan, whose wife is a 
neice of Sardar Khan, and Chi rag 
came and separated the combatants, 
after which Sher Khan and Muham¬ 
mad Khan went off towards Kadirpur, 
the former on foot and the latter on 
his mare. 
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Sattan, Fatah Khan, Gahna, Masti 
Khan, and Chiragh have given evi¬ 
dence in support of this story. There 
is also the evidence of Ahmad Khan 
Zaildar to the effect that he was at 
Kadirpur that day, engaged in inves¬ 
tigating a case of theft when Sher 
Khan and Muhammad Khan, whose 
head was bleeding came and said they 
had been beaten and went on to the 
thana to make a report. Shahmad 
constable corroborates the Zaildar on 
this point. 

Sher Khan pleads an alibi and he 
has produced some witnesses to prove 
that on the day of the occurrence he 
was buying cattle at a village in 
the Multan district, and others to 
prove that Sardar Khan received his 
fatal injury at the hands of his ne¬ 
phew Gahna, who, while Muham¬ 
mad Khan and Sardar Khan were 
fighting with each other, aimed a 
blow with his stick at Muhammad 
Khan, but missed him and hit Sardar 
Khan instead. 

I agree with the Magistrate in dis¬ 
believing all this evidence for the de¬ 
fence, and I may note that Muham¬ 
mad Khan in his report at the thana 
did not even mention that Sardar 
Khan had been struck, but mentioned 
only the injuries that he himself had 
received. 

But the question is whether the 
story told by the eye-witnesses pro¬ 
duced by the prosecution is 
true. Now in the first place 
their statements that Sher Khan 
dealt Sardar Khan two blows on the 
head do not agree with the medical 
evidence, which shows that there was 
only one injury on the head, and the 
Civil Surgeon, who made the post¬ 
mortem examination, says that the 
fractures and injury to the brain 
were probably the result of one heavy 
blow. 

In the second place the medical 
evidence also contradicts the state¬ 
ments of the eye-witnesses as to 
Muhammad Khan having struck 
Sardar Khan, Fateh Khan, and Gahna 
with a hatchet, as it shows that the 
wounds which those men received 
were all contused wounds, inflicted 
with a blunt weapon. In the third 
place the story told by the eye-wit¬ 
nesses entirely fails to account for 


Muhammad Khan’s injuries. They 
say he received only one blow, which 
was struck by Gahna, but the medi¬ 
cal evidence shows he had nine inju¬ 
ries. This serious discrepancy can¬ 
not be explained by the theory that 
Gahna may have dealt more blows 
than he cares to admit, and that 
Fateh Khan may have dealt so ne 
blows to Muhammad Khan, as accord¬ 
ing to the story there were no op¬ 
portunities for other blows to be 
given. The first flow is said to have 
been the one dealt by Sher Khan to 
Sardar Khan, who fell down sense¬ 
less. Fateh Khan also, as soon as he 
came, was struck and rendered hors 
de combat. Then came Gahna and 
according to the story he was only 
able to get in one blow at Muhammad 
Khan, as he and Sher Khan im¬ 
mediately closed with one another. 
There was thus no chance of Muham¬ 
mad Khan being struck again before 
Masti Khan and Chiragh came up 
and stopped the fight. The medical 
evidence therefore seems to me to 
falsify completely the story told by 
the eye-witnesses. 

All these eye-witnesses are related 
to the deceased man except Chiragh, 
and Chiragh admits that it was not 
till a week after the occurrence that 
he appeared before the Police and 
made his statement. It may also be 
noticed that all these persons say 
they saw the blows inflicted by Sher 
Khan and Muhammad Khan on 
Sardar Khan, notwithstanding that 
Sattan says that she alone was pre¬ 
sent when they were inflicted. 

A report was made at the thana 
on the night following the occurrence 
by Khanu. a relation of Sardar Khan, 
and it is noteworthy that Khanu, 
though he was not an eye-witness, 
implicated not only Sher Khan and 
Muhammad Khan, but also Sher 
Khan’s father Dad Khan and his 
father-in-law Ahmad, saying in his 
report that when he got to the 
spot those four men were there armed 
v ith sticks, and that Sardar Khan 
and Fateh Khan said that the former 
had been beaten by all four. The 
Zaildars evidence however proves 
that Dad Khan and Ahmad Khan had 
nothing to do with the affair as he 
says they were with him at Kadirpur 
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and it is probably on this account 
that Sardar Khan’s relations found 
it necessary to limit the number of 
Sardar Khan’s assailants to two, 
namely Sher Khan and Muhammad" 
Khan. It seems to me very likely 
that Muhammad Khan alone may 
have inflicted the two injuries that 
Sardar Khan received and that Sher 
Khan (who the witnesses admit 
received no injuries) has been impli¬ 
cated in accordance with the usual 
practice of accusing not only the 
person who committed the assault, 
but his relations as well. Muhammad 
Khan, it is to be observed, is an old 
man of sixty, so that it may have 
been thought better to make his 
nephew responsible for the fatal 
injury and Sher Khan for the less 
serious one. 

What actually happened it is im¬ 
possible to say, but the eye-witnesses 
admit that the affair started with an 
altercation between Muhammad Khan 
and Sardar Khan, and it may be that 
Muhammed Khan struck Sardar 
Khan with the "Mutahar" (which the 
Sub-Inspector found lying on the 
ground when he arrived) and that 
Fateh Khan and Gahna came up to 
Sardar Khan’s assistance and struck 
Muhammad Khan. Possibly Sher 
Khan may then have come up and 
joined in on Muhammad Khan’s side, 
but the evidence produced to show 
that it was he who struck the first 
blow and inflicted the fatal injury on 
Sardar Khan is quite unreliable. 

I accordingly accept the appeal, set 
aside the conviction of, and sentence 
passed on, Sher Khan, and acquit 
him. 

Appeal accepted. 
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Campbell, J. 

Mala Singh— Convict— Appellant. 

v 

The Crown —Respondent. 

r»/ C & ln * al .f pp - No - 178 of 1922, 

D/-25th April 1922 from the Sub-Div. 

Mag., Ferozepore, D/-23rd Dec. 1921. 
r 1 . of Mtence- 

that the accused also was 
injured and of the pouibility that he merely 


exceeded the right of private defence, his 
sentence waa reduced. [P 62 G 2] 

B.N. Kapur —for Appellant. 

M. Salecm— for the Crown. 

Judgment.—In this case Narain 
Singh and his two sons Chanan Singh 
and Mala Singh have been convicted 
under S. 304 read with S. 34, Indian 
Penal Code of causing the death of 
Arjan Singh and have been senten¬ 
ced, Mala Singh to five years’ rigorous 
imprisonment and the other two to 
two years’ rigorous imprisonment. 
There are two appeals, one by Mala 
Singh and the other by Narain Singh 
and Chanan Singh and this judgment 
will dispose of both. 

The finding of the learned Magis¬ 
trate is that Narain Singh and the 
deceased’s wife quarrelled over an 
accusation brought by the deceased 
against Narain Singh and his sons of 
stealing fodder. The deceased came 
up to intervene. Narain Singh went 
to his hut and brought out a dang and 
attacked Arjan Sing, who had grap¬ 
pled with him. Then the other two 
appellants came up with sticks to 
help Narain Singh ; Arjan Singh 
retreated backward and was struck 
twice on the head by Mala Singh and 
fell down, after which he was beaten 
by the other two appellants. Mt. 
Jewni, who tried to rescue Arjan 
Singh, was also struck on the head 
by Mala Singh and one Dhann, who 
also tried to interfere, was struck by 
Mala Singh on the hand. 

According to the medical evidence 
Arjan Singh died as the result of 
fracture of the skull. Two contused 
wounds were observed on the head. 
The body was decomposed and the 
skin was peeling off and no marks 
were observed on other parts of the 
body. Mala Singh appellant was 
found to have two contused wounds 
on the head. Mt. Jewni had a con¬ 
tused wound on the head and Dhanu 
had a swollen left hand. 

According to the naqsha surat hal 
prepared by the Head Constable, who 

saw the dead . body, besides the two 
wounds on the head, the deceased had 
a mark on the left jaw, one on the 
left eye, one on the right wrist, one 
on the back of the right hand, one on 
the left elbow and a scratoh on the 
calf of the leg. 
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The prosecution evidence does not 
attempt to account for the injuries 
to Mala Singh and there is no finding 
about them by the learned Magis¬ 
trate. Mala Singh said, that they 
were the result of the branch of a 
tree falling on his head. This pal¬ 
pable falsehood is not relied upon 
before me. 

There is also evidence that the three 
appellants confessed to other persons 
that they had beaten the deceased. 
They produced sticks one of which, 
said to have been used by Mala 
Singh, was a heavy bludgeon, 4 feet 
long and weighing over 2 seers. 

It does not appear to me that any 
common intention is proved on the 
part of the three appellants to inflict 
on the deceased such injuries as were 
likely to cause death. The two sons, 
when their father was wrestling with 
the deceased, came up to help him. 
There is no reliable evidence of the 
character of the blows struck by 
Narain Singh and Chanan Singh. 
The injuries to Mala Singh make it 
extremely probable that Arjan Singh 
had a stick and that the prosecution 
witnesses have lied in saying that he 
had not. The injuries to the head and 
arms of Arjan Singh and on Dhanu’s 
hand may have been sustained in a 
fight with sticks. It is, of course, 
possible also that they were received 
by the injured persons when trying to 
ward off blows with bare hands, but 
in view of Mala Singh’s injuries, 
some one must have had a stick. 

That Mala Singh struck the decea¬ 
sed on the head and caused his death 
is not denied by his learned Counsel, 
but it is pleaded that he should be 
presumed to have acted in the exer¬ 
cise of the right of private defence. 
For Narain Singh and Chanan Singh 
it is argued that they are not proved 
to have struck the deceased at all. 

The evidence of the prosecution 
witnesses cannot be relied upon in 
all its details, but the injuries to the 
woman and other circumstances indi¬ 
cate that all the three appellants were 
concerned in a fight with the deceas- 
ed and perhaps others. They hare 
not proved that they acted in exercise 
of the right - of private defence. On 


the other hand the prosecution has 
not proved that the appellants had a 
common intention to inflict anything 
more than simple hurt on the' 
deceased. 

I maintain the conviction of Mala 
Singh under S. 304, Indian Penal 
Code, who I consider knew that he 
was likely to cause death, but in view 
of the fact that he also was injured 
and of the possibility that he merely 
exceeded the right of private defence, 
I reduce his sentence to one of 3 
years’ rigorous imprisonment without 
solitary confinement. The appeal of 
Narain Singh and Chanan Singh is 
acceptei and their convictions are 
altered to convictions under S. 323 
and their sentences arc reduced to 6 
months’ rigorous imprisonment m 
each case without solitary confine¬ 
ment. 

Appeal partly accepted. 
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Shadi Lal, C. J. and Campbell, J. 

Mahomed Yar and another —Con¬ 
victs—Appellants. 

v. 

The Crown —Respondent. 

Criminal A. No. 348 of 1.922, D/12th 
June 1922, from the order of S. J., 
Mianwali, D/-10th April 1922. 

(а) Criminal Trial—Circumstantial evidence. 

Where there was no eye-witness of the affair 
and circumstantial evidence was that the 
victim was seen lying wounded oil a charpoy 
with accused No. 1 standing near him and 
accused No. 2 standing in the door-way of the 
Kotha the scene of murder, that accused No. 1 
was at that time wearing a chadar and a 
Kurta both of which boro marks of blood and 
he had blood stains also on his feet and 
calves that his brother accused No. 2's chadar 
and feet were stained with blood, and that tho 
deceased had been paying attentions to their 
sister, and that this conduct on his part was 
resented by the brothers. 

Held that the evidence is wholly inadequate 
to bring the charge home to accused No. 2 
and that he be acquitted. IP 14, C 1] 

(б) Penal Code , S. 900—Provocation. 

Whtre the victim was found in the house 

about midnight and was fully aware of 
the fact that the accused did [not u like 


1924 Lanore Mahomed Yar v. 

tiii visits to his mother 4 * house »nd it »PP ea /' 
ei that he had contracted haison with th* 
.ister of the acou*ed aDd was seen by th* 
accused, when h. had put his arm. round her, 

field that accused must hav« lost hie 
power of seif control when he saw astrang- 
m in the bouse at midnight taking liberties 
with his Bister, that the culprit had receiTed 

crave and sudden provocation, and that he 
wm guilty of culpable homicide not amount- 

ing to murder. l p - u ** 

M. S. Bhagat , Advocate—tor Appel¬ 


lants. 

Diwan Ram Lai, Advocate for the 
Government Advocate —for the Crown. 
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recorded the first information report 
at about - 2 a. ra. accusing both the 
prisoners of assaulting his brother 
Fateh Khan. 

It appears that the victim succum¬ 
bed at about 3 a. m. to his injuries 
which consisted of numerous bruises 
and other simple hurts and a deep 
incised wound causing fracture of 
the skull. This fatal injury on the 
head was, in the opinion of tht medi¬ 
cal witness, due to more than one 
blow inflicted with a sharp-edged 
weapon. 


Shadi Lai, C. J.— Two brothers, 
Muhammad Yar and Allah Yar, resi¬ 
dents of Mama Jahl in the Mianwali 
District, have been convicted of the 
murder of one Fateh Khan of the 
same village, and have been senten¬ 
ced to death each. It is beyond dispute 
that the deceased Fateh Khan was 
subjected to a brutal assault on the 
night of the 8th or 9th January 1922 
while he was in the Kotha occupied 
by the prisoners’ mother Mt. Sabhai 
and her three daughters. There can 
be no doubt that these ladies must 
have seen the assault and are fully 
cognizant of the circumstances 
which resulted in the death of the 
victim. Two of the three daughters 
are, however, deaf and mute, and the 
third Mt. Sahiban has appeared as a 
witness for the defence and supported 
the plea set up by her brother Muham¬ 
mad Yar which will be discussed 
hereinafter. The mother Mt. Sabbai 
has preferred to keep quiet and has 
given no information of what actually 
took place on the fateful night. 

The victim’s brother Nura deposes 
that one of the mute daughters came 
to his house at about midnight and 
made signs which were interpreted 
by him to moan that her brothers 
with two other men had tied Fateh 
Khan in the house and were beating 
him. Nura, there upon, went to the 
lambardar , Fateh Sher, and then 
proceeded with him to the house of 
Mt. Sabhai. The lambardar, however, 
advised him to remain outside anti 
went in himself and found Fateh 
Khan lying wounded on a charpoy. 

then sent Nura to the polioe- 
statmn at Jjiplan about one Kos 
from the village where the latter 


The story for the prosecution is to 
the effect that the deceased Fateh 
Khan was anxious to marry Mt. 
Sahiban, and that, while her mother 
Mt. Sabhai was in favour of the 
match and is said to have received 
gold worth Rs. 300 from her prospec¬ 
tive son-in-law, the elder brother 
Muhammad Yar was entirely opposed 
to the proposal and intended to marry 
his sister to a person who was in a 
position to give in exchange a bride 
for his younger brother Allah Yar 
who was a bachelor. Fateh Khan, 
however, used to visit the house of 
Mt. Sabhai, and it is alleged that, 
while he was there on the night in 
question, he was assaulted by the 
two prisoners in concert with two 
other persons who have been acquit¬ 
ted by the learned Sessions Judge. 

Now we may clear the ground by 
stating at once that there is no eye¬ 
witness of the affair, and all the 
case for the prosecution rests wholly 
upon circumstantial evidence. The 
evidence of the witnesses Jiwan, 
Ghulaman and Fateh Sher leaves no 
doubt whatsoever that, when they 
and other persons went to the house 
at about 2 a. m. on that night, Fateh 
Khan was lying wounded on a 
charpoy with Muhammad Yar stand¬ 
ing near him and Allah Yar stand¬ 
ing in the door-way of the Kotha. 
Jiwan also says that Muhammad 
Yar told him that he had beaten 
Fateh Khan because the latter had a 
illicit intiraaoy with his sister. It 
is further proved that Muhammad 
Yar was at that time wearing a| 
chadar and a Kurta both of which 
bora marks of blood and he had blood 
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stains also on his feet and calves, 
and that his brother Allah Yar’s 
chatlar and feet were stained with 
blood. Moreover, we have evidence 
to the elfect that the deceased had 
been paying attentions to their 
sister, and that this conduct on his 
part was resented by the brothers. 

Now, Allah Yar protests his inno¬ 
cence and denies altogether his partici¬ 
pation in the assault, and we do not 
think that the circumstances narrated 
above, which are the only evidence 
relied upon by the prosecution in 
support of the conviction, satisfy the 
test which has been repeatedly laid 
down that in order to justify the 
inference of guilt the circumstantial 
evidence must be such as to be incom¬ 
patible with the innocence of the 
accused and incapable of explanation 
on any reasonable hypothesis other 
than that of his guilt. It appears 
that Allah Yar was attracted to the 
house of his mother by a noise emana¬ 
ting therefrom, and his presence in 
that house on the night in 
question does not, therefore, excite 
any suspicion. The only suspicious 
circumstance proved against him is 
the presence of blood on his garment 
and feet, but we are not prepared to 
hold that that fact coupled with the 
alleged motive, establishes his partici¬ 
pation in the crime. We consider 
that the evidence adduced by the 
prosecution is wholly inadequate to 
bring the charge home to him, and we 
accordingly accept his appeal and 
direct that he be released forthwith. 

The ca'je against Muhammad Yar, 
however, stands on a different footing.' 
Apart from the fact that he admitted 
to Jiwan that he had committed the 
assault on the deceased Fateh Khan, 
we have his own confession before 
the Committing Magistrate to which 
he adhered before the Sessions Judge. 
In this confession he admitted that 
upon hearing a noise from the Kotha 
of his mother he hastened to the place 
and finding Fateh Khan there inflicted 
upon him several blows with a lathi 
which resulted in the death of the 
victim shortly afterwards. He, how¬ 
ever, explains that the intruder was 
at that time dragging his sister Mt. 
Sahiban in order to abduct her, and 


that he could not bear the sight and 
committed the assault in a tit of rage. 
It is true that this theory of the 
alleged abduction is supported by the 
evidence of Mt. Sahiban, but consider¬ 
ing that there was n" indication of 
any struggle such as would be furni¬ 
shed by a torn garment or an injury 
on her person, and that paramour, if 
he really desired to abduct her, could 
have secured his object by seizing her 
outside the village where he used to 
meet her often, we are not prepared 
to hold that Fateh Khan went there 
in order to take away the girl by 
force. It is, however, clear that he 
was found in the Kotha about 
midnight, and that he must have been 
fully aware of the fact that Muham¬ 
mad Yar did not like his visits to his 
mother’s house- The evidence on the 
record does not furnish any clue to 
the motive which prompted the visit 
on the night in question, but there 
are indications that he had contracted 
a liaison with the girl. We do not 
think that the deceased was caught in 
the act of sexual intercourse with Mt. 
Sahiban, but it is likely as deposed to 
by the girl herself, that he had put 
his arms round her, and there can be 
no doubt that Muhammad Yar must 
have lost his power of self control 
when he saw a stranger in the house 
at midnight taking liberties with his 
sister. Having regard to all the 
circumstances of the case, we are of 
the opinion that the culprit had recei¬ 
ved grave and sudden provocation, 
and that his offence is reduced to that 
of culpable homicide not amounting 
to murder. 

The result is that, while acquitting 
Allah Yar altogether, we accept the 
appeal of Muhammad Yar so far as to 
alter the conviction to one under the 
first part of S. 304, Indian Penal Code 
and to reduce the sentence to rigorous 
imprisonment for five years 

Appeal partly accepted. 
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our opinion in this case, is whether 
the period of six months for an appli¬ 
cation under the Code of Civil Pro¬ 
cedure to have the legal representa¬ 
tives of a deceased defendant or of a 
deceased respondent made a party, as 
prescribed by Arti le 177 of the first 
schedule to the Indian Limitation Act 
IX of i908, h is been reduced to 90 
days. Now S. 2 of the Indian Limita¬ 
tion and Code of C : vil Prncedur 
(Amendment) Act, XXVT nf 1920 pro¬ 
vides that in the third division of the 
First Schedule to the Indian I.imita¬ 
tes Act 1908, in Articles 176, 178 and 
179 for the word “Ditto" in the second 
column the words “ninety days,*’ 
“ six months ’’ and “ ninety days ” 
respectively shall be substituted. It 
will be observed that this section 
d sals directly with o- ly three Articles 
namely 176,178 and 179 and makes no 
reference to Article 177 with which 
we are concerne 1 in the present case. 
It is beyond dispute that the period 
of six months as originally prescribed 
by Article 176 has now been reduced 
to 90 days; and the question for 
determination is whether this amend¬ 
ment of Article 176 has resulted in & 
corresponding amendment of Article 
177 which immediately follows the 
amended Article 

In order to answer the question we 
mu<t turn to the Indian Limitation 
Act of 1908 as passed by the Legis¬ 
lature. and find out th« exa- t word or 
words used in the second column 
relating to Article 17 . Now the 
aforesaid Act was published in the 
Gazette of India in August 1908, and 
the fivst schedule is so printed that, 
while Arti des 175 and 176 along with 
certain Articles preceding them ap¬ 
pear on one page, Articles 177 and 178 
and a few other Articles appear on 
the succeeding page; and the period 
oF limitation under these Articles is 
indicated in the following manner. 

PAGE 190. 
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SHADI LVL, G. J. AND M ARTINEAIX, J* 

(Bhagat) Oobind Das and others — 
Defendants—Appellants. 

V. 

Raj) K'S’toreanl others— Plaintiffs- 
Respondents. 

L- P A. No 193 .of 1922, D^ided 
on2lthM»y!9M from the order of 
Hardison, J , passjd in Civil Appeal 
No. 41 of 1922. D/-3ri July 1921. 

(а) Limitation Act 7*903) Art. 177 — Amend¬ 
ing Act •>/ 1 9 J')—Period of Limitation is MU 
$ monthi 

The wori9 “ six months ” that occur 
opposite A.-tide 17? T n the authentcitet t*xt 
of the i Act, have not been altered 

by anything contained in the amending Act 
of 192), and that the oe^iod of *.i nitatioi for 
making an application to imolead the leg*! 
representative of a deeaied defendant or of \ 
deceased respondent is si II 6 raoaths.lP 67 C 2] 

(б) Interpretation Statutes—W irds admit¬ 
ting of o\t me t li *0 —Courts sh *ult not 
ipeculate on the i Mention of the Legislature , 

When t ie words ad nit of but one meaning 
Court is no‘ at liberty to speculate on the 
intention of the legislature a id to co n*.rue 
them accnrling to its own notions of wh-*t 
ought to have been enacted. Nothing oould 
be more dsogsrous than to make such o>a- 
sideratioas the groual for construing an 
enactment that is u lambigoous in itself. To 
depart from the meaning on account of such 
views is, in truth, not to construe the Act, 
but to a’ter it But the business of the 
interpreter is not to improve the statute; it is 
toexpounl it. The question for b ra ii not 
wbat the legislature meant, but wh*t its 
language means; i. e. what the Act has said 
that it meant. To give a construction con¬ 
trary to. or d-fferent from, that which the 
words import or can possibly import, is not to 
interpret law but to make it. and t ie judges 
are 1 6 reme nber that their office la Jus-dicer* 
not Jus-dare, l P 67 C 2] 

B. T Chani, S. Rim and F. Chand- 
for Appellants. 

K.D. Vinjh, Piare Lai, K. Varain, 
•nd S. Narain —fjr Responlents.<3 

Shadi Lai, C.J.—The question of law, 
»pon which we are invited to express 


175. For payment of the 
amount of a decree 
*>y instalments. 

176. Under the same Code to 

have the legal represen- 

, deceased 

plaintiff or of a deceased 
appellant made a party. 
1924 L—9 & 10 


Six months 


Ditto. 


The date of the 
decree. 

The date of the 
death of the de¬ 
ceased plaintiff or 
appellant. 
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177. Under the same Code to hare 

the legal representative of a 

deceased defendant or of a 

deceased respondent made a 

party. 

178. Under the same Code for the 
filing in Court of an award in a 
suit made in any matter referred 
to arbitration by order of the 
Court, or of an award made in any 
matter referred to arbitration 
without the intervention of a 
Court. 

This is undoubtedly the authorised 
text of the Act printed by order of 
Government, and it is clear that the 
words “ six months ” which oicur 
opposite Article 177 have not been 
modified, eiiher directly or indirectly, 
by anything contained in the Amend¬ 
ing Act of 1920. 

Our attention has, however, been 
invited to the text of the Act as 
printed in the unrepealed General 
Acts of the Governor General in 

175. For payment of the amount of a 
decree by instalments. 

176. Under the same Code to have 
the legal representative of a 
deceased plaintiff or of a deceased 
appellant made a party. 

177. Under the same Code to have the 
legal representative of a deceased 
defendant or of a deceased res¬ 
pondent made by a party. 

178. Under the same Code for the fil¬ 
ing in vourt of an award in a 
suit made in any matter referred 
to arbitration by order of the 
Court, or of an award made in 
any matter referred to arbitration 
without the intervention of a 
Court. 

On the other hand, we find that in 
1910 Edition of the Act the aforesaid 
Articles are printed in the same way 
as in the Gazette of India, and that 
the words “ six months ” occur op¬ 
posite Article 177. 

In view of the confusion created by 
the various copies of the Indian 


191. 

Six months. The date of the 

death of the deceased 
defendant or respon¬ 
dent. 


Ditto. The date of the 

award. 


Council (1909 Elition) and also to the 
1908 and 1919 Editions of the Act 
published in book form under the 
heading. 

“Government of India ” 

" Legislative Department ” 

In all these books Articles 175 to 
178 all appear on the same page, and 
the period of limitation under these 
Articles is described in the following 
manner. 

six months The date of the 

decreee. 

Ditto. The date of the 

death of the decea¬ 
sed plaintiff or ap¬ 
pellant. 

Ditto. The date of the 

death of the deceased 
defendant or respon¬ 
dent. 

Ditto. The date of the 

award. 


Limitation Act 1908, referred to above 
it is necessary to decide which text 
of the Act should be consulted in order 
to determine the controversy as to 
whether the Act as it emerged from 
the Legislative Council, contained 
the expression “Ditto" or the words 
“ six months ” opposite Article 177. 
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Now S. 18 of the Indian Councils Act 
1861 ( 24 and 25 Viet., c. 67 ), which 
was in force at the time the Indian 
Limitation Act of 1913 was passed, 
authorised the Governor General in 
Council to make rules prescribing 
int r alia, the mode of promulgation 
and authentication of the laws made 
by the Council, and one of the rules 
framed under this section provides 
that “ when a Bill is passed by the 
Council, a copy thereof shall be signed 
by the President, and, when the 
Governor General has declared his 
assent thereto, such copy shall be 
signed by the Governor General, and 
the Bill shall be published as soon 
as possible in the official Gazette 
under the signature of the Secretary, 
as an Act of the Governor General in 
Council. Such publication shall be 
made in the Gazette of India in 
English.(Vide General Statu¬ 

tory liules and Orders, Vol., 1, L915 
Edition, page 15, rule 34>. It was in 
accordan~e with this rule that the 
Limitation Act was published in the 
Gazette of Tndia, and under sub-sec¬ 
tion 2) of section 78 of the Indian 
Evidence Act the text as published 
in the Gazette must be taken to be 
the authorised text of the Act- The 
books containing the Act, which have 
been '-elied upon by the learned Vakil 
for the appellant, do not purport to 
have been prinied by Order of Govern¬ 
ment and cannot be used und^r the 
aforesaid Sub-section for the purpose 
of proving the provisions of the 
Indian Limitation Act as passed by 
the Legislature. 

It is possible, nav probable, that 
the draftsman of the Amending Act 
of 1920 had before him a copy of the 
Indian Limitation Act in which 
Articles 175 to 178 were all printed 
on the same page, and he accordingly 
thought when the limitation under 
Article 17ti was altered to 90 days 
the word Ditto" opposite Artiole 177 

K X19ted in his 0 W of the Act, 

90 d as e^alent to 

™' JJ 78 * a , nd tha t the retention of that 

d * utoma tically reduce the 

Tkfs^ / 1 r ,tU,on under Article 177. 

♦ however « for the Court to 

~ e " * the intention of the 

been i f th - afc int0 ntton has not 

been carried into eject by the 


language used. As pointed out by 
Maxwell in his book on the Inter¬ 
pretation of Statutes, 6th Edition atl 
page 10 ‘‘ When the words admit of 
but one meaning a Court is not at 
liberty to speculate on the intention 
of the Legislature and to construe 
them according to its own notions of 
what ought to have been enacted 
Nothing could be more dangerous 
than to make such considerations the 
ground for construing an enactment 
that is unambiguous in itself. T- 
depart from the meaning on account 
of such views is, in truth, not to con¬ 
strue the Act, but to alter it. But the 
business of the interpreter is not to 
improve the statute; it is to expound 
it. The question for him is not what 
the Legislature meant, but what its 
language means; i. e. what the Act 
has said that it meant. To give a 
construction contrary to, or di.ferent 
from, that which the words i nport or 
can possibly import, is not to inter¬ 
pret law, but to make it, and Judges 
are to remember that their office is 
Jus-dicere, not Jus-iare." 

It is urged that the text contained 
in the Gezette of India makes the 
amendment of Article 17f superfluous 
for the word “ Ditto ” that occurs 
opposite that Article would attract 
to it the words ** six months " printed 
in the Gazette opposite Article 177; and 
it is contended that the interpretation 
of an enactment should be such as net 
to render any portion of it super¬ 
fluous. This consideration however, 
aoplies only when the langmge of 
the Statute, is capable of two rival 
meanings, but in the case before us 

the language is cl ;ar and unambigu¬ 
ous, and there is, therefore no scope 
for the application of the rule against 
superfluity. 

We must accordingly hold that the 
words six months ” that occur op¬ 
posite Article 177 in the authenticat¬ 
ed text of the Limitation Act have 
not been altered by anything con¬ 
tained in the amending Act of 1920 
and that>the period of limitation for 
making an application to implead 
the legal representative of a deceased 
defendant or of a deceased respondent 
is still six months. It is regrettable 
that the question of amendment 
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should depend upon the use of word 
“Ditto" which h is, it appears, been 
used only in those copies of the Act 
in which Arti le 177 has been printed 
on tho sa ne page as the preceding 
Article. It is cert duly desirable that 
the w ard “ Ditto " should be omitted 
altogether and that it should be 
replaced by words mentioning the 
actual period which it was intended 
to represent. 

In this view of the law it is un¬ 
necessary for us t' deal with the con 
tention urged on behalf of the respon¬ 
dent that sufficient cause has been 
shown for setting a«ide the ab ite- 
ment. We accordingly dismiss the 
appeal with costs. 

Appeal dismissed. 
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LUMSDEN AND ABDUL RaOOF, JJ. 

Sanvoal Das — Defendant — Appel¬ 
lant. 

v. 

Jaijn Mai awl others —Plaintiff and 
Defendant—Respondents. 

F. A. No. 1596 of 1919, Decided on 
4th June 1923, against the decree of 
the Senior Sub-Judge, Delhi, D/- -'Oth 
June 1919. 

(a) Pu' jnb Pre-emption Act (/»/?) S. 22 
8ub-S. (6) cl. a) and Sub-S*. (2* dr •/) — n epi*it 
withdrawn offer decree — Pre-emptor'e claim is 
not liable to dismissal. 

Tho word “so" in clause (a) refers to the 
preceding section ind in the caw* of an appeal 
obvioun’y r* lutes to nv action taken hy an ap¬ 
pellate Court under 9nb-S. ('). The object of 
an ord* r ii' der S. 23 (1) to guarantee vendees 
against frivolous pre ceedings on t ie part of 
possible pre-ompto^fl. The deposit is a token of 
good faith and once the pre-emptnr ha« obtain¬ 
ed a decree the need fra deposit no longer 
ex : *ts so far as tbp trial Court is concerned. No 
doubt such deposits are availab’o for the dis¬ 
charge of cos's (S. *22 (3) ) but such satisfaction 
is not the raison detre of the deposit and there 
is nothing to suggest that a vondee appellant : s 
entitled to any advantage of the kind |P.6 ,C.1| 

(b) Pre-emption (Puniob )— Waive* by father 
ef right to pre-empt—Son is not bound. 

Waiver of the right to pre-empt by father 
doe*s not disentitle son to bring a su t for the 
pre-emption. IP- 69, C. 2] 

B. T. Chand and S. C.'tand —for Ap¬ 
pellant. 

8. Narain —for Respondents. 
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Judgment —The hearing of this ap. 
peal was delayed in order to await an 
authoritative decision on the question 
of the period allowable under Article 
177 of the T,i nitation Act. It has 
now been held in Gobinl Das 
v. Rup Ki shore (1) that the 
amending A-t has left that article 
unaltered. We hare no hesitation in 
following th s authority whi h is the 
result of in exhaustive enquiry into 
the question rather than the Bench 
Decision published in the All India 
Reporter 19.2 at page 61, Lahore 
Series [Chunni Lai v. Kata Khan (2)] 
where it appears to have been 
taken for granted that the effect 
of the amending Act was to reduce the 
period to 90 days It follows that this 
appeal has not abated. The plaintiffs 
in this case who are father and son 
sued to pre-e npt a house situated at 
Delhi on the ground of vicinage. They 
alleged that the price actually paid 
was only Rs. 6.000 and not Rs. 9,000 
as entered in the deed of sale regis¬ 
tered on the 19th May 1917. The ven¬ 
der and vendee both opposed the 
cl iim asserting t^at the plaintiffs had 
waived their rights and that the full 
price of Rs. 9,0('0 plus Rs. 4 6-3-0 on 
account of costs and other expenses 
had been paid. The trial Court found 
that the vendee had actually paid 
Rs. 9,221-13-0 but that no waiver on 
the part of the plaintiffs had been 
established. A decree for possession 
by pre-emption on payment of the 
su n mentioned was accordingly 
g-anted,parties being left to bear their 
own costs. 

A gain? t this order the vendee has 
preferred this appeal. It appears 
that after the institution of this ap¬ 
peal the appellant obtained an order 
f**r stay of execution. Tho plaintiffs 
pre-emptors thereupon applied for 
permission to withdraw the pre-emp¬ 
tion money deposited in accordance 
with the decree and this application 
was accepted by a Judge in Chambers. 
The pre-emptr>rs armed with this per¬ 
mission accordingly withdrew their 
deposit of Rs. 9,221-13-»>. Counsel for 
the appellant now argues that the 

(1) 1924 l.ah.65—4 Lah. 367. 

(2» 1922 Lah. 611—4 Lah. L.J. 171- 
,34 P.W.R. 1922-67 1.G 596. 
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withdrawal of this sum entails the 
dismissal of the pre-emptors’ claim 
under the provisions of clause (a) of 
aub-9. 5 of S. 22 of the Pre-emption 
Act, 1913. In the special circum¬ 
stances we have allowed this objec¬ 
tion to be raised though no adlitional 
ground of appeal relating to it was 
putin. We are satisfied, however, 
that the objection must be repelled. 

In the first place the pre emptors are 
not the appellants in the case. In the 
[second place the word “ so ” in the 
clause cannot be ignored. That word 
refers to the preceding section and in 
the case of an appeal obviously re¬ 
lates to action taken by an appellate 
Court under sub-S. (2). In the present 
case there is no order by this Court 
(under that sub section. In the third 
place it is clear that the object of an 
brder under S. 22(1) is to guarantee 
(vendees against frivolous proceedings 
on the part of possible pre-emptors. 
The deposit is a token of good faith 
and once the pre-*mptor has obtained 
a decree, the need for a deposit no 
longer exists so far as the trial Court 
is concerned. No doubt such deposits 
are available for the discharge of costs 
[S. 22 <3)] but such satisfaction is not 
the rai on rletre of the deposit and 
there is nothing to suggest that a ven¬ 
dee appellant is entitled to any ad¬ 
vantage of the kind. We have no 
hesitation, therefore in holding that 
8. 22, 5 (a) does not apply to the pre¬ 
sent appeal. 

The only other question requiring 
determination is that of waiver. 
Great stress has been laid by the ap¬ 
pellant on the statement of Chhanga 
Mai plaintiif in the trial Court. In 
that deposition Chhanga Mai admits 
that he asked the vendee to sell him a 
part of the property and that he had 
told a messenger sent by the vendee 
to offer a small sum as solatium , that 
he neither wanted the house nor the 
monev He explains that he would 
“ ot ha * e brought the suit at all had 
it not been for the pressure brought 
on him by the ladies of his household. 
Counsel contends with some reason 
that this conduct amounts to waiver, 
t.e. a surrender of the right to prel 
•mpt and though on behalf of the pre- 

^ 0T i Urged that the3e admis- 
. Bl0n8 ahouW no* be taken too serious- 
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ly we are of opinion that it was not 
open to Chhanga Mal to bring a 
suit for pre-emption on the top of this 
waiver. At the same time we do not 
consider that there was any estoppel 
a further argument urged on behalf of 
the appellant. Chhanga Mal asserts 
that he was not consulted about the 
sale before it took place and the ven¬ 
dor admits that he neither gave any 
notice to the pre-emptors nor made 
any enquiry from them. The evi¬ 
dence produced to prove estoppel does 
not appear to us to be at all convin- 
cing. 

But while we are of opinion that 
Chhanga Mal was not entiiled to sue 
by reason of his waiver, we can see 
no reason for supposing that his son 
was not competent to sue. We regard 
the proof that he too waived his 
rights as entirely inadequate and we 
are not prepared to accept the con¬ 
tention that he is not entitled in view 
of his f ither’s waiver to maintain a 
suit. Reliance has been placed on 67 
I. C. page 76 but that authority has 
no applicability to the present facts. 
On the other hand P. R. 35 of 19 8 is 
clearly in point, and a similar opinion 
was expressed by the Allahabad 
Court in I. L. R. 7. All. page 184. In 
this case it has nowhere been even 
suggested that the father was acting 
as the manager of the family at the 
time of waiver and the terms of the 
plaint itself are directly opposed to 
any such theory. 

It follows that so far as Jaiju Mal, 
plaintiff, i« concerned the decree of 
the lower Court must be maintained ; 
while Chhanga Mai's name must be 
removed from the decree. Ground 7 
of this appeal regarding payment of 
stamp duty and brokerage has not 
been seriously pressed and we see no 
reason to differ from the finding of 
the learned Sub-Judge on the point. 
The sum found due viz. Rs. 9,221-13 0 
must be re-deposited within 0 days 
from the date of this order otherwise 
the appeal will be accepted and the 
suit dismissed with cost throughout. 
Should the sum be deposited by due 
date we direct that in the circum¬ 
stances of the case parties bear their 
own oogts in this Court. 

Appeal dismissed. 
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Martineau, J. 


The Firm Kahna Mai Benarsi Das — 
Plain tills—Petitioners. 

T. 

The Firm Kahna Mai Nathu Mai— 
(Defendant) and Bishan Das and 
others (Objectors)— Responden ts. 

Civil Rev. Petition No. 589 of 1921, 
Decided on 10th April 1922, for revi¬ 
sion of the orders of the Small C. 
C., J., Ambala Cantonment, D/-18th 
July 1921. 

(а) Civil P. C ., S. 73—Assets held by Court — 
Right t > ruteuble distribution. 

Although the respondent* had actually had 
♦ho money attached before judgment this fact 
would not entitle them to an order for the 
rateable diitrihution when they had not 
obtained their decree before the money was 
realised. 21 C. L. J., 614 Ref (P. 70 C. 2J 

Where money was wrongly paid over to the 
petitioners. 

Held even if the petitioners had not been 
entitled to receive tho money the respon¬ 
dents could not compel them to refund 
it without bringing a suit in accordance with 
the provisions of S. 73. IP. 70 C, 2) 

( б ) Civil P. C ., 0. St R. 7 4—A Imini-itrative 
order—Procedure for execution sales does not 
aj>j,lg. 

If a sale did not take place in execution of a 
decree of a < ourt but the order for the sale was 
an administ'it ve one the procedure laid 
down in the Civil P. C. for sales in execution 
of decree docs not appiy. [P.70C. 2] 

(r) Civil P. C , 6’. 151—Applies only alien 
g here is no provision. 

S. 151 has no application where there is an 
express provision of law applicable to the case. 

IP 71, C. 1 ] 

Shamair Chand— for Petitioners. 

Jai Gopal Sethi antI Lala Gopal 
Chari'/— for Respondents. 

Judgment.—On the 20th June 1921 
the petitioners got a decree in the 
Cantonment Small Cause Court, 
Ambala, for Rs. 349-9-9 against Nathu 
Mai, and on the same date obtained 
payment, in satisfaction of the decree, 
of a sum of money attached by them 
before judgment, which was in the 
hands of the Nazir of the Court and 
had been realized from the sale of 
some of Nathu Mai’s property which 
had been taken from his shop. On 
the 23rd June the respondents got 
decree against Nathu Mai, and they 
applied for proportionate shares in 
the above mentioned money and 
asked that the petitioners might be 


called upon to refund it. The Judge 
of the Small Cause Court having 
granted their applications the peti¬ 
tioners have applied to this Court for 
revision of his orders. 

It is clear that the learned Judge 
was wrong in ordering the petitioners 
to refund the money paid to them on 
the 20th June. The respondents had 
not got their decree when the money 
was paid to the petitioners on that 
date, so that S. 73 (1) of the Civil 
Proecdure Code does not apply and 
the respondents are not entitled to 
share in the money. It is urged on 
behalf of the respondents that they 
also had the money attached before 
they obtained their decree. 

The records before me do not show 
whether or not this was the case but 
even if the respondents had actually 
had the money attached before judg¬ 
ment this fact would not entitle them 
to an order for the rateable distribution 
when they had not obtained their 
decree before the money was realized, 
Madhu Swlan v. Rash Mohan Sen (1) 
is a case in point. 

Counsel for the respondents has 
referred to O. 21 R. 52, Civil Pro¬ 
cedure Code, but that rule which 
relates to the mode of attaching pro¬ 
perty in the custody of a Court or 
Public Officer has nothing to do with 
the present case. The learned Judge 
of the Court below says in his order 
of the 23rd June 1921 that an irregu¬ 
larity was committed in paying the 
petitioners before the expiry of 15 
days from the date of the. sale of 
Nathu Mai’s property, but this view 
is wrong, a*» the sale did not take 
place in execution of a decree of a 
Court but the order for the sale was 
an administrative one to which the 
procedure laid down in the Civil Pro¬ 
cedure Code for sales in execution 
of decrees does not apply. 

Further, even if the petitioners had 
not been entitled to receive the money 
the respondents could not compel 
them to refund it without bringing a 
suit in accordance with the provisions 
of S. 73 of the Civil Procedure Code. 

Counsel for the respondents relies 
on S. 151 of the Civil Procedure Code. 

(1) [1915] 21 C.L.J. 614-30 I. C. 38. 
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but that section has no application 
here, where there is an express pro¬ 
vision of law, contained in 5. 
which covers the case. 

I hold, therefore, that the orders 
passed by the lower Court on the 23nl 
June and 18th July 1921 directing 
the petitioners to refund the money 
are not in accordance with law, and, 
accepting the application for revision, 
I set those orders aside The res.ion- 
dents will pay the petitioner’s costs 
in this Court. 

Application accepted. 
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Le Rossignol, J- 

Bir Sen —Plaintiff—Petitioner. 

▼ 

Raja Ram and others -Defendants— 
Respondents. 

Civ. Rev. No. 295 of 192:, Decided 
on 10th February, 1923. from the de¬ 
cree of tie Dt. J., Karnal, D/-9th 
January, 1922. 

(a) limitation Ac>, Arts. 48 and 49—Sait to 
recover tnej cut or c >mpe •nation. 

Defendant sold standing trees to plaintift in 
1915, by reRistere<Moed lor Rs, 2 JO/- an 1 cove¬ 
nanted that plaii tiff should bo at liberty to 
cut them and remove tie timber wit tin one 

i ear. P aintiff did n-1 cut within the ye ir. 

leaowhile the land had bee 1 sold and was 
pre-enpteJ and the pre-e npter sold the trees 
to th«rl person in 1917 Who cut them and 
the plaint : ff in 1920 tued for possession of the 
timber or Ra. 4l»0/-. 

Held :tliat this was a sale of moveable pro- 
perty and that article 18 or Art, 49 doe* anp’y, 

[P.71C. z) 

(b) Prof*. <7. C. Act , Art., *36 (ii)Suit 

for price of timber * I t. 

Soit for price of t raber sold to p'a intiff as 
standing trees but removed by pre omptor ow¬ 
ing to-ale by vendor of plaintiff, falls under 
35 (ii). * IP. 71C. 2] 

Shamair Chand —fcr Petitioner. 

Sagar Chan l —f or Respondents. 

Judgment— The principal defen¬ 
dant sold standing trees to olaintiff 

by registered-deed for Rs. 200/-- and 
the covenant was that plaintiffshould 
be at liberty to cus them and remove 
the timber within one year. 


This sale was in 1915 but plaintiff 
did not cut within the year. Mean¬ 
while the land had been sold and was 
pre-empted and the pre-emptor sold 
the trees to third persons on 12th 
July 1917. These persons cut the 
trees and the plaintiff in 1920 sued for 
possession of the timber or Rs. 400/-. 

The lower appellate Court has 
held the suit to be barre 1 by time and 
has dismissed it applying article 62 
of the Limitation Act. 

The suit was for recovery of the 
timber or for compensation and the 
act complained of is said to have been 
wrongful, so that Articles 48 or 49 
applied and the suit if brought with¬ 
in three years of the cutting and mis¬ 
appropriation of the trees was with¬ 
in time. 

The sale was a sale of standing 
trees which were to be cut and con¬ 
verted into timber. This was a sale 
of moveable property. 

The plaintiff however has produced 
evidence that his servants were pre¬ 
vented from cutting the trees 4 years 
hefore suit, so that the suit was too 
late, if Articles 48 or 49 apply. 

I think Article 48 or Article 49 does 
apply for plaintiff does allege a trans¬ 
fer to him. then a wrongful transfer 
to third parties and he prays for 
delivery of the timber or compensa- 
ticn. The suit appears to be time 
barred. As it falls under Art 35 (ii) 
of the second Schedule of the Provin¬ 
cial Small Cause Courts Act as 
amended by Act Vi of 1914, it was 
excluded from the cognizance of a 
Court of Small Causes, and the ap¬ 
peal lay to the District Court. 

On the merits too, plaintiff has not 
much to complain about. His timber 
occupied the land for several years 
and it might well be held that 
time was of the essence of the con¬ 
tract. 

I dismiss the petition with costs. 

Application dismissed. 
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Broadway and Maktineau, JJ. 

Emperor —Appellant 

v. 

Mauj Din anrj others —Respondents. 

Criminal App. No. 617 of J922 
Decided on 19th September 1922. 

Penal Code. S. 493— ah <\f husband before 
decisio — Pmb'tea ,d Admn. Act S. S9. 

S. 89 of the P obate and Administration Aot 
has no app’'cati«n to a cr minal prosecution. 
(14 M. 417 Foil.) And therefore criminal 
prosecution iind-r S. '98 I. P C. cannot abate 
merely on accom t of the death of the >niur<d 
party i. e. tho husband. 25 P. R. f>. 1919 Rtf 

[ P. 73 C. 2. P. 73 C. 1J 

D C. RnlJi — for Appellant. 

Nemo— for Respondents. 

Broadway, J —M uij Din Muham¬ 
mad Afzol, Ml Sabhrai, and Mt. 
Jawai were proceeded against on a 
complaint filed by Mangal Sain under 
S. 498, Indian Penal Code, in which 
he charged the said four persons with 
having abducted his wife Mt. Bh&g- 
wanti. 

Apparen'ly after the trial had come 
to an end and judgment alone remain¬ 
ed to be pronounced Mangal Sain 
died. The Migistrate convicted the 
four persons above named and passed 
various sentences on them. 

These persons appealed to the 
Sessions Court and their appeal was 
accepted on the ground that a com¬ 
plaint under S 4"8 Indian Penal 
Code, was a personal action and the 
right to continue the case came to an 
end on the death of the complainant. 
Mauj Din and his three companions 
were therefore acquitted and against 
this acquittal the Local Government 
has preferred an appeal under S. 417, 
Criminal Procedure Code 

The learned Sessions Judge proce¬ 
eded on Is liar Das v. Emperor (1), an 
an authority that was followed 
in Rama Nan I v. Crown (2) and Labhu 
v. Crown (i), but was dissented from 
in Hazara Bin ah v. Crown (4). 

(1) [ 1908] 10 P. It. 19,>8 Cr. 

(2) [1917] 26 P. R. 1917 Cr—18 Cr. 

L. J. 638 31 P.W.R. I9a7 Cr. 

40 I. C. 1008. 

(3) [lJl9] ‘.'5 PR. 1919 Cr—20 Cr. 

L. J. 711-521. C. 791. 

(4) [1921] 2 Lih. 27—22 Cr. L. J. 

166—59 I. C. 918. 


In Ishar Das v. Emperor (1) the 
criminal proceedings were for defama¬ 
tion and it was held by a Division 
Bench of the Chief Court that such 
proceedings terminated on the death 
of the complainant, a prosecution for 
defamation being essentially a per¬ 
sonal action. Reliance was placed 
on S. 89 of the Probite and Adminis¬ 
tration Act and Krishna Behari v. 
Corporation of Calcutta (5) by way of 
analogy. In Rama Nan-I v. Crown (2) 
the complainant had instituted cri¬ 
minal proceedings under S. 323. 
Indian Penal Code, and I held that 
ju-t as a prosecution for defamation 
was a personal action so was a pro¬ 
secution for causing simple hurt and 
applying the <ame analog, and follo¬ 
wing Ishar Das v. Emperor (l) I held 
that the pr>secution could not be 
carried on after the death of the 
complainant. 

This view was accepted by Rat- 
tigan C. J. in Labhu v. Crown (3). In 
Hazara Sinjli v. Crown 14), four per¬ 
sons had been s*nt up by the police 
for trial under S. 30:, Indian Penal 
Code. Two were convicted under 
S. 3U4, Indian Penal Code, and the 
two others under S. 325, Indian Penal 
Code. On appeal the learned Sessions 
Judge altered the convictions of all 
4 to convictions under S. 323, Indian 
Penal Code. They then moved the 
High Court on the Revision side 
contending that as the injured man 
had died the prosecutions had abated. 
The a<e came before a Division Bench 
of this Court when the three decisions 
above quoted were considered, and it 
was held that S. 89 of the Probate and 
Administration Act had no applica¬ 
tion to a criminal prosecution. A 
reference to that section will show 
that this view is undoubtedly correct 
and the same view has been expressed 
by the Madras High Court in Mu'<am- 
mallbra iim v. Shailc Davoo t (6) in 
which the circumstances were very 
si nilar. Indeed the previous authori¬ 
ties did not lay down that S. 89 of 
the Probate and Administration Act 
. ■ — - - — ■ 

(5) [ 1 904] 31 Cal. 993—8 C-W.N. 

745 (F. B.) 

(6) [1921] 44 Mad. 417-13 L. W. 

379-40 M.L.J. 351—(1921) M 

W. N. 227—65 I. C. 549. 
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governed criminal prosecutions, but 
that section was relied on as laying 
down certain principles, that by way 
of analogy might be applied to crimi¬ 
nal proceedings, having regard to the 
narrowness of the line between a pro¬ 
secution and a suit for damages. 

After a careful consideration of the 
judgment of Scott-Smith J. in Hazara 
Singh i. Crown (2), I have no doubt 
that the later view is preferable and 
a criminal prosecution cannot abate 
merely on account of the death of the 
injured party see also Imperator v. 
Nur Mu'mmmal {!) I woul I therefore 
accept this appeal and as the learned 
Sessions Judge has given no finding 
on the merits, I would set aside the 
order of acquittal and return the 
appeal to him for disposal. 

Martinee.u. J.—T concur. 

Appeal accepted : Case remanded. 
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victed of an offence under S. 61 of the 
Excise Act and sentenced to pay a 
fine of Rs. 50 , or in default to under¬ 
go 6 months’ imprisonment. 

An appeal by him to the Sessions 
Court proved successful. The learned 
Sessions Judge did not apparently 
come to ary definite decision on the 
merits of the case, hut accepted the 
appeal on the ground that as Puran 
Singh was a licensed vendor of 
country liquor, he was entitled to be 
in possession of such liquor at any 
place without any limit as toquantity. 
This couclusion he arrived at on the 
provisions of section 407 of Volume I 
of the Excise Manual. 

The Government has appealed 
against the acquittal on the ground 
that the view taken by the learned 
Sessions Judge of the law applicable 
to the case is erroneous. In our 
opinion the appeal must succeed. 
S. 407 of Vol. I of the Excise Manual 
cannot, and dots not, override the 
provisions of the Excise Act, and the 
learned Sessions Judge has entirely 
overlooked the provisions of S. 24 (3),, 
which are as follows :— 


Emperor —Appellant. 

v. 

Puran Singh —Respondent. 

Criminal App. No. 0;12 of 1922 De 
oided on 19th Seotember 1923 fror 
the S. J. Jhelum, D/-23rd May 1922. 

Punjab Excise Act (/ of imj), s. Si (S)- 
Excite Manual, S. 407 of Vol. /. 

8 . 407 of Vol. I of tho Excise Manual car 
not, and does not, override the prov sion* c 
the Exoise Act and therefore a licensee i 
possession of liquor in excess of the prescribe 
quantity and outside the pl^ce of license i 
VcSv £ P un i*l»able under S. 61, 16 P. \ C 
1917 Fo »* (P. 73 C. 1 

A C■ Ralli— for Appellant. 

B. If. Rjpur —for Respondent. 

Judgment —One Puran Singh, soi 
l?‘ n 8 a ^ngh, a licensed retai 
of . c ° Untr y liquor, was on th- 

in Cl ? th July ’ I921 ’ foun « 

SirSn ?K° n , ° f a wooden case con 

Dhudi?| 8 R b °'i t eS0 I C0Untry Vmor a 

is at d Dh,?H i W K 7 ^ ati0n ’ Hi3 h0 ™ 

Bhop is a^SaiH ^ hiS licensed ^ 
P Said Kasran. Ho was con 


(7) [1907] 8 Cr.L.J. 190, 


A licensed vendor shall not have in 
his possession at any place, other than 
that authorised by his license, any 
quantity of any excisable article in 
excess of such quantity as the Local 
Government has under S. 5 declared to 
be the limit of sale by retail except 
under permit granted by the Collector 
in that behalf. 

In the case of oountry liquor this 
quantity has been fixed by the Local 
Government at one seer by Punjab 
Government Notification No. 141-A, 
dated 1st February 1914. Admittedly 
if Puran Singh can be held to have 
been in possession of the case of8 
bottles, he has exceeded this limit 
and has committed the offence of 
which he was convicted. We would 
note that Ookal Chand v. Crown (l) 
was applicable to this case and the 
learned Sessions Judge should have 
followed it. 

S. 407 aforesaid would empower a 
license-holder to possess country 
liquor to any extent on the lioensed 


U 11917] 16 P. R. 1917 Cr.—18 Or 
) L. J. 521-39 1. C. 489. 
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premises but does not entitle him to 
possess more than the prescribed 
amount elsewhere. 

We therefore accept the appeal and 
setting aside the order of the learned 
Sessions Judge return the appeal to 
hi m for a decision on the merits. 

Appeal allowed. 
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Campbell, J. 

Narain Dass — Defendant—Appel¬ 
lant. 

T. 

Jawahir Singh —Plaintiff—Respon¬ 
dent. 

S. A, No. 78 of 1922. D/- 15th May 
1922. from a decree of the Add. Dt. J., 
Amritsar D/-6th Octoter 1921. 

Specific Relief Act, S. 35—Wrong descripm 
tion — Re-cisdion granted. 

In a contract for Rale of a bouse, the house 
Was described as 12yards long and 4V4 yards 
broad and as bounded on three sides by other 
houses and on the south by courtyard which 
was joint of the house in question and other 
houses. Tne house w»s actually found to be 
10 yards by vards, that is to say, there was 
a shortage of 1334 «quare yards. 

Held a defect of 1314 square yards, in a sta¬ 
ted area of 56, i square yarls is substantial and 
the plaintiff, was justified in withdrawing in 
terms of the agreement and w as entitle^ to a 
refund of his earnest money. (P 75 C 1] 

Fakir Chan I —for Appellant 

Shamair Chand— for Respondent. 

Judgment.—This second appeal is 
the result of a suit for recovery, on 
the ground of a breach of warranty, 
of Rs. 1,000 paid by Jawahir S : ngh, 
plaintiff, to Narain Dass. defendant, 
as earnest money in consideration of 
an agreement to sell a house execu*ed 
on the 28th of January 1920. The 
suit was decreed by the trial Court 
and the order was upheld on appeal 
by the learned District Judge. The 
agreement in question was registered 
on the 27th of February 1920. The 
house was described as 1214 yards 
long and 414 yards broad and as 
bounded on three sides by other hou¬ 
ses and on the south by courtyard 
which was joint of the hou«e in ques¬ 
tion and other houses. The lower 


Courts have found that the actual 
measurements were 10 yards by 4J4 
y«rds, that is to say, there was a 
shortage of 13$4 square yards. The 
agreement contains the following 
warranty clauses :— 

Tnssai-wadashoffi mutalliq bai maz. 
kur , tea bar tjisam mnjh Bata Afushtri 
kokara dega. This was held by Courts 
below to cover mis-statement as 're¬ 
gards area and to justify the plaintiff 
in resiling from the agreement and 
claiming refund of his earnest money. 

It is argued before me that the war 
ranty did not relate to the mis-state¬ 
ments at all: that the boundaries 
were clearly given : that the plain¬ 
tiff inspec f ed the house before enter¬ 
ing into the agreement; and that the 
primary canon of interpretation, 
where there is conflict between des¬ 
criptions of the boundaries and of the 
quantity of land conveyed is that the 
description of the boundaries, if pre¬ 
cise and accurate, dominates the des¬ 
cription of the quantity. 

The last contention is derived from 
what was held by the Madras High 
Court in Tyxla Poosapati Ru ! ru v. 
Muharaja of Jcypore (1), but it was 
also stated in that judgment that in 
every case the question of the inten¬ 
tion of the parties must be considered. 
The evidence in this case does not 
show that the plaintiff made a 
thorough inspection before entering 
into the agreement. He is stated to 
have seen the house from outside and 
that it was at the time in the posses¬ 
sion of a morigagee, a fact which is 
mentioned in the deed of agree-ment 
itself. The question for determina¬ 
tion is, whether the concurrent find¬ 
ings of the lower Courts that the 
very wide terms of the warranty 
clause included a guarantee that the 
measurements stated were correct, is 
to be held wrong. 

It appears to me that there are no 
grounds for reversing their finding. 
The vendor plainly guaranteed every¬ 
thing set forth about the house, and 
the guarantee was expressed in era- 

(1) [1912] 23 M L J. 97-11 M.L.T. 

385—14 I.C. 286. 
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phatic terras, a defect of 1 W M squareea to have admitted his guilt before 
yards, in a stated area of 56*4 the police and to have given up 
square yards is substantial and the Rs. 400 in cash. Proceedings were 
plaintiff, in my opinion, was justified taken against him, and he was con- 
in withdrawing in terms of the agree- victed by an Honorary Magistrate 
ment. under S. 411, Indian Penal Code, of 


There are no grounds, therefore, 
for interference and I dismiss the ap¬ 
peal with costs. 

Appeal dismissed. 
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MOTI SaGaR, J. 

Kanshi Ram — Petitioner—Appel¬ 
lant. 

v. 

The Crown— Respondent. 

Cr. Rev. No. 635 of 1922, Decided 
on 21st November 1912, from the S. J. 
Karnal, D/-llth February 1922. 

Criminal P. C , Ss. 517 a id 6i0—lPowers 
under—No limitation for aoulication under 
6. 617 ecists. 


the offence of di-honestly receiving 
stolen property knowing the same 
to be stolen property. On appeal to 
the Sessions Judge the conviction 
was set aside, and t h e petitioner was 
acquittted No orders were passed 
bv the trial Court or by the Sessions 
Judge with rpspect to Rs. 400 which 
had been recovered from him by the 
police in the course of the investiga¬ 
tion and made over to the complain¬ 
ant by the order of the Magistrate on 
the conviction of Thana in June 1920. 

In January 1922, about six months 
after his acquittal, Kanshi Ram made 
an application to the Sessions Judge 
for the restoration of this money. 
The Sessions Judge rejected the 


No period of limitat'On is prescribed for au 
application for restoration of property under 
B. 5J.7; it can be made within a reasonable 
time from the Hate on which an accused 
penoo is acquitted of the crime with which 
he is charged. I'lie words ‘-and make any 
further orders that may be j.ist.” in S. 520 
are obviously intendel to covor cases of this 
nature and to enable superior Courts to pass 
proper o d ira io cases where property has 
been erroneously disposed of under S. 517, 

IP 75 C 2 

Anant Ram for Raj Krishna-lor 
retitioner. 

Ram Lai — for Respondent. 

Moti Sagar, J.-This is an applica¬ 
tion for revision of an order passed 
by the S.-suons Judge of Karnal 
under S. 520, Criminal Procedure 
Code. 

The facts are briefly these:— 

One Rahim Bakhsh, a Lambar lar, 
lost e large sum of money in cur¬ 
rency notes in January 1)>0. In 
May, the police received information 
*nat the notes were in the possession 

®L 0ne A Tha, ' a . a Kumhar of Ram- 
tion Tht 3 a r69Ult ° f this infonna- 

5J h rt a w ^ s P osecuted and con¬ 
victed of criminal misappropriation. 

formic 1116 il ) vest, gation Thana in¬ 
formed the police that he had given 

notes for Rs. 500 to Kanshi Ham the 
bis creditors. Kanshi Ram is alleg- 


application on the ground that it was 
barred by limitation. 

In my opinion the order of the 
learned Sessions Judge is erroneous 
and must be set aside. The applica¬ 
tion for the return of Rs. 400 made 
by the petitioner was in no sense an 
application by way of an appeal 
against the order «>f the trying Magis¬ 
trate directing return of the money 
to the complainant but an indepen¬ 
dent application to the Sessions 
Judge himself with a view to his 
taking action under Ss. 517, and 520, 
Criminal Procedure Code. No period 
of limitation is prescribed for such an 
application and it can in my opinion 
be made within a reasonable time 
from the date on which an accused 
person is acquitted of the crime with 
which he is charged It appears that 
the learned Sessions Judge has < ver- 
looked the provisions of S. 520, 
Criminal Procedure Code, under 
which he is possessed of very wide 
powers to pass any orders that may 
be just The words—“and make any. 
furtier orders that maybe just. * —in 
S. 520 are obviously intended to cover 
cases of this nature and to enable 
superior Courts to pass proper orders 
n ca^es where property has been 
erroneously disposed of under S. 517, 
Criminal Procedu Code. 
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I would reverse tlie order of the 
Sessions Judge and retu-n the case 
with the direction that he shouli hear 
the application and decide the same 
according to law after giving notice 
to the complainant. 

Revision accepted. 
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Broadway, J. 

Chuni Lal —Petitioner 

v. 

Ishar Das —Respondent. 

Cr. Rev, No 651 of 192?,Decided on 
29th May 1922.from the S. J .Jhelum, 
No. 320 of 24th April 1922. 

(o) Criminal D , C. 9. 6S3— Order passed 
on police papers alone is n< t wrong. 

An orHer passed by a Magistrate on the 
police capers alone and nrt on any enquiry 
made by him is not necessarily wrong. 9 B.131 
Kef. |P. 78 C. I] 

(6) Criminal P, C. S. 439— Order wder S. 
623 Cr.P. C. can be examined. 

On a proper case being made out, a High 
Court lias jurisdict on to examine orders pas¬ 
sed under S. 523, Cr. P. C. (P. 78 C. 1) 

Arjan Das—for Petitioner. 

Nan i Lal- for Respondent. 

Reference.—The petitioner was 
ordered by Sar lar HaWant Singh, 
exercising the powers of a Magistrate 
of the 1st Class in the Jhelum Dis¬ 
trict on 12th O-tober 1921 to hand 
over nearly 22 tolas of gold (about 6 
tolas converted into ornaments and 
about 16 to'as in pieces, to Ishar Das- 
respondent under S. 523, Criminal 
Procedure Code. 

The facts of this case are as fol¬ 
lows:— 

On 27th July 1921. Chuni Lal, gold¬ 
smith of Pind Dadan Khan, reported 
to the poli :e that he had been be iten 
by Lala Ishar D<»s, Municipal Com¬ 
missioner. and • servants of the 
latter, and robbed of Rs. 1,000. The 
police investigated the case and 
found that it was false. a”d that the 
report had been made with the object 
of depriving Lala Ishar Das of certain 
gold which he had entrusted to Chuni 
Lal, to be converted into ornaments. 
The case was struck off as false 
on l?th October 1921 by the Sub- 
Divisional Magistrate, who by a 
separate order of the same date made 
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over to Ishar Das certain gold and 
ornaments under S. 523. Code of 
Criminal Procedure, directing him, 

“not to chang) the appearance of 
the ornaments for 6 months at least, 
as Chuni Lal may possibly bring & 
Civd Suit.” 

The gold and ornaments had been 
recovered from the possession of 
Chuni Lal difingthe invest ; gation 
of the case instituted by him against 
Ishar Das and others. 

Chuni Lal was subsequently pro¬ 
secuted under section 182, Indian 
Penal Code, for makine a false report 
and the case is understood to be still 
pending. 

On 3rd November 1921. Chuni Lal 
filed a complaint again«t Ishar Das 
and others under sections 395/ 323; 
Indian Penal Code. The complaint 
was dismissed after preliminary en¬ 
quiry on 3rd February 1922, and 
Chuni Lai’s application for revision 
was dismissed by me in case No. 19 
of 1922, decided on 22nd March 1922. 

The proceedings are forwarded for 
revision on the following grounds;— 

Chuni Lal It'S filed an application 
for revi«ion of the order pissed by the 
Snh-Pivisional Magistrate under S. 
523 Code of Criminal Procedure, on 
12th October 1921, on the ground that 
the gold and ornaments should not 
have been made over to Tshar Das, 
as they belonged partly to himself 
and partly to one of his customers. 

I issued notice twice to Ishar Das, 
directing him to produce the gold and 
ornaments for my inspection. The 
not-ces have not deen served, and 
Chuni Lal alleges that Tshar Das, 
who is an influential man, is evading 
service. 

It does not appear that the notice 
is legally necessarv before a oase is 
reported to the High Court under 
S. 438, Code of Criminal Procedure. 
Tt is clear that the order under S. 523, 
Code of Criminal Procedure, was 
passed without any independent en¬ 
quiry, the Magistrate having acted 
merely on the material contained in 
the preceedings of the nolice. This 
Court cannot interfere with the order 
under S. 523, Code of Criminal Pro¬ 
cedure, nor can it recover the g ud 
and ornaments made over to Ishar 
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Das. In my opinion, the order under 
revision was passed on insufficient 
grounds and should be .set aside, the 
gold and ornaments being made over 
toChuni Lal, from whose possession 
they were taken and Lala Ishar Das 
being lelt to file a civil suit for their 
recovery, if he wishes to do so. An 
alternative course would be to direct 
the Magistrate to make further 
enquiry intd the case, and take such 
action under S 523, Code of Criminal 
Procedure or otherwise as may ap¬ 
pear to be justified by the results of 
the enquiry. 

The re-'orls of the case are accord¬ 
ingly submitted to the High Court 
under S. 438, Code of Criminal Pro¬ 
cedure, with the recommendation that 
action may be taken as indicated 
above. 


JUDGMENT 

Broadway, J.—On the 27th Julj 
1921 Chuni Lal, a gold-mith of Pin< 
Dadan Khan, reported to the polic< 
that he had been beaten by Lali 
Ishar Das, Municipal Commissioner 
and some servants of his and ha< 
been robbed of Rs. 1,000. 

On investigation the police cami 
to the conclusion that the charge laic 
was false and that it had been bro 
ught with the object of depriving 
Ishar Das of certain gold which hi 
had made over to Chuni Lal to bi 
converted into ornaments. During 
the investigation made by the police 
Ishar Das had brought this allegatior 
forward and had given a desCriptior 
of certain ornaments which led thi 
police to take possession of the sail 
ornaments from Chuni Lai’s custody 
On the 1st October 1921, Chuni La 
applied to the Court asking that the 
said ornaments be made over to hirr 
alleging that some of them belongec 
to clients of his who were agitating 
for thew return and that the others 
belonged to him. On the 3rd Octobe. 

beforn Das ,5 led an application 
thluhe Magistrate alleging 

.h™ d su° n ^hai\r g p h p t ro . p ^; 


Magistrate stating the fa?ts and 
giving expressio i to their opinion 
that the case brought by Chuni Lal 
was false and asking for orders qua 
the property, the Magistrate purpor¬ 
ting to act ur ler 3. 513. Criminal Pro¬ 
cedure Cole, recorded an order direc¬ 
ting ih it the property should be made 
over to Ishar Das as in the Magis¬ 
trate's opinion the orname> ts belong¬ 
ed to that person. Chuni Lal being at 
liberty to take such action :"n the 
Civil Court as he considered neces¬ 
sary On the 3rd November 1921 
Chu.ii l.al filed a compliint against 
Ishar Dis and others under Ss. 395 
and 323, Ind.ai Penal Code which 
complaint was dismissed and an ap¬ 
plication for revision by him likewise 
proved ineffectual. He then moved 
the Sessions Judge attacking the cor¬ 
rectness of the order, under S 523, Cri¬ 
minal Procedure Code, dated the 12th 
October 1921. The Sessions Judge 
came to the conclusion that the order 
complained against was wrong and 
had been made without due enquiry. 
He accordingly reported the matter 
to this Court under S. 438, Criminal 
Procedure Code. 

Before me Mr. Arjan Das has sup¬ 
ported the recommendation of the 
learned Sessions Judge on behalf of 
Chuni Lal while Mr. Nand Lal has 
endeavoured to support the order of 
the Magistrate. It was contended 
first that an order under S 523 could 
only be passed after a proper enquiry, 
whereas the order in the present case 
was passed on the police report and 
napers, and In re Ram,,hi (1) was 
cited in support, an authority which 
was differed from in a case reported 
a? Asi v. Emperor (2).The section itself 
does not make any magisterial en¬ 
quiry imperative. It appear* that the 
Magistrate has to satisfy himself, on 
such material as is before him who is 
entitled to possession of the property 
concerned. In Husansha v. Mnshaksha 
JJ , and Queen Fmp-e*s v. Tribhovan 
14) it appears to have been laid down 


(1) • [1892] 17 Bom 748. 

2 {IS 11 ! 5 s - L - R< 3 ~ 12 Or. l.j. 

... 9 I C. 634. 

3 12 Bo,n - L - R - 232 ~ 
}1 Or.LJ. 339-5 1. C. 972. 

W, [1884] 9 Bom. 131. 
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that the Magistrate would be justified 
in proceeding on the p dice papers, 
while in Ma Thein A'u v. Ma The 
Hnit (5) it is laid down by Rutledge, 
J. that it was not incumbent upon the 
Magistrate to hold a judicial enquiry 
upon oath. The weight of authority, 
therefore, anpears to be against the 
contention adv meed by Mr. Arjan 
Das that the order of the Magistrate 
was wrong as being passed on the 
police papers alone and not on any 
enquiry made by him. 

The next question is whether this 
Court has jurisdiction to interfere 
with the order in revision, it being 
contendei oy Mr. Nand Lai that no 
such power existed. The authority 
already cited, t. e., Ma Them Nu v. 
Ma J he Hnit. (5) and which was re¬ 
ferred to by Mr. Nand Lai is, how¬ 
ever, opposed to this contention, and 
I have no doubt that, on a proper 
case being made out, a High Court 
has jurisdiction to examine orders 
passed under S. 523, Criminal Pro¬ 
cedure Code. 

Turning to the case itself it ap¬ 
pears that the police obtained posses¬ 
sion of the property in question in 
the course of an investigation into 
an olfence which in no way related to 
this properly. Chuni Lai is a gold¬ 
smith and admittedly Ishar Das had 
had dealings with him. There would 
thus be nothing extraordinary in 
Ishar Das being able to describe or¬ 
naments which could be found in 
Chuni Lai’s shop. The property w a8 
not taken possession of bj the police 
under S. 51, nor under S. 54 (4) as 
urged by Mr.Nand Lai. The property 
was not taken possession of by the 
police under the suspicion of its be¬ 
ing stolen property nor at that stage, 
at any rate, had Chuni Lai been 
charged with having committed any 
olfence with reference to it. All that 
had been urged was that he intended 
at some future date to misappropriate 
these articles and that he had falsely 
charged Ishar Das with a criminal 
olfence in order to facilitate the 
crime contemplated by him. 

In these circumstances I am of 
opinion that the learned Sessions 

(5) [19191 57 I. C. 81. 


Judge is right in his view that the 
property ought not to have been 
made over to Ishar Das even on the 
material which wan before the Magis¬ 
trate. The mere fact that Ishar Das 
was admitted by Chuni Lai, to be the 
owner of one of the bracelets did not 
necessarily mean that Ishar Das was 
entitled to possession of the same 
for admittedly Ishar Das had given 
this bracelet to Chuni Lai for certain 
defiji te purposes and it is not unlike¬ 
ly that Chuni Lai could claim to re¬ 
tain possession of any articles belong¬ 
ing to Ishar Das until such time as 
he was paid for work done in con¬ 
nection with them. As, however, 
Chuni Lil definitely admitted before 
the Magistrate that one of the 
bracelets was the property of Ishar 
Das I maintain the order of the 
Magistrate qua that bracelet, but 
direct that the remaining ornaments 
and gold be forthwith made over to 
Chuni Lai. In making this order I 
have not lost sight of Mr. Nand Lai’s 
contention that Chuni Lai has a 
right to go to the Civil Co"rt to est¬ 
ablish his claim to this property. I 
do not see any reason, however, to 
place him in the position of having 
to prove his title, a matter with 
which these proceedings are not con¬ 
cerned. 

Revision accepted. 
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Abdul Raoof, J. 

Bishan Das alias Parmeshara Nand- 
Convict. 

v. 

King Emperor —Respondent., 

Criminal App. No. 658 of 1322 Deci¬ 
ded on 7th November 1 922, from an 
order of the 1st Class Mag. Gurdaspur, 
D/-12th June 1922. 

Penal Code.Ss. 232 a ad 283—O'e offence pai t 
of the other— Sentences under both are illegal. 

The accused were charged under Si. 235 and 
233, Penal Code with being in posseision ot 
implements and material* for counterfeiting 
King’s coins and with actually counterfeiting 
King's coin*, and ientenced to various te rma 
of imprisonment under each section. 
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Jf*ld that the possession of such implements 
and materials is part and paroel of the transac¬ 
tion of counterfeiting coin and therefore the 
sentences passed on the appellants under S 235, 
Penal Code, were illegal. 11 P. ft. 1901 Cr. (•'oil. 

[P 80 C 1] 

B. P. Khosla —for Appellant. 

Lain J'ti Lai —for Respondent. 

Judgment. — Darsha Nand, Bishen 
Das and Bhagat Singh were charged 
under S. 2 15 and 23 1, Indian Penal 
Code, with bmng in possession of 
implements and materials for counter¬ 
feiting King's coins and with actutlly 
counterfeiting King's coins. They 
have been found guilty under both 
the sections. Darsha Nand has been 
sentenced to seven years rigorous 
imprisonment under each of'tbe char¬ 
ges and the sentences have been 
ordered to run separately and conse¬ 
cutively. Bhagat Singh has been 
sentenced to five years’ rigorous im¬ 
prisonment on each count and in his 
case the sentences are made to run 
concurrent^. Bishen Singh has also 
been sentenced to two years’ rigorous 
imprisonment on each count and in 
his case also the sentences are made 
to run concurrently. Two of the 
convicted persons, namely, Bhagat 
Singh and Bishen Das, have filed 
separate appeals. Darsha Nand has 
not appealed. 

1 he case for the prosecution was 
that in the village of Shahpur Kaudi 
there is a D’laramsa/a belonging to 
one Kanshi Ram (P. W. No. ll). °Tne 
Dharamsala is in a dilapidated condi¬ 
tion and is situated at so ne distance 
from the city. It is surrounded by a 
thick cactus hedge. All the three 
accused lived in the Dharanuala. The 
accused are said to be Salhm. They 
were seen loitering about in the city 
making purchases but were not seen 

ofTe p 1™ ,S mw 0USeri fche su *pi«i°n 
of the Police The Head Constable 

X f har «® of , the Police hom'd at 
Shahpur Kaudi sent Constable Arian 

So Lf' N0 ‘ - t0 the 

ala to make enquiries about the three 
men Arjan Singh after miking en 

?22Su? s°Jih d at the Thana that the 

flons whn hUS Were apparently per- 

r„! 

8K35&«5‘ H ‘he 

USldar and a respectable shop- 
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keeper and taking Arjan Singh and 
some other Police Constables with 
him went to the Dharamsala. There 
the three accused were found seated 
under the cover of some bushes and 
trees at a short distance from the 
Dharamsala. Numerous articles suit¬ 
able for counterfeiting coins were 
found there, such as moulds, a sieve, 
some w*t clay and earthen pitchers, 
etc. A long list of the articles found 
was prepared and it is on the record 
as Exhibit P. C. Two boxes, one 
wooden and another made of tin, were 
found in the Dharamsala, one of which 
belonged to Bhagat Singh and the 
other to Bishen Das. On a search 
being made of the persons of the accu¬ 
sed a purse was found in the posses¬ 
sion of Bishen Das. This contained 
two keys and a counterfeit four-anna 
piece. The wooden box belonging to 
Bishen Dis was opened with one of 
the keys and in a Iditi in to other arti¬ 
cles one eight anna piece and three 
two anna pieces werefound in it. The 
evidence of Bhai Indar Singh. Trea¬ 
surer, Gurdaspur. shows that all 
these coins were counterfeit. An exa¬ 
mination of the list, Exhibit P. C., 
clearly shows that all the articles 
mentioned therein were used for the 
purpose of counterfeiting coins. This 
list was carefully prepared and was 
signed by respectable witnesses. Sub¬ 
sequently, enquiries were made in the 
bazar and a number of witnesses came 
forward to prove that Salhm had 
made purchases from them and pro¬ 
duce I certain coins which had b>en 
given to them by the accused as the 
price of the articles purchased. These 
coins, also according to the evidence, 
were found to be counterfeit. Bishen 
Das accused pointed out the spot from 
winch 13 eight-anna pieces were dug 
out. They were all counterfeit ooins. 

On the evidence there oan be no 
possible doubt as to the fact -that all 
the three ao^spd were in possession 
of the artides for counterfeiting coins 

fli? H hat - the7 tt XI actUi,| y counter¬ 
feited coins. Hiving regard to the 

facts disclosed in the evidence the 

conclusion is irresistible that they 

were all in joint possession of these 

arrtol03. 

The aooused admitted that*all the 
articles recovered were found as 
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disclosed in the evidence, but they 
stated that they had no knowledge of 
them and had no connection with them. 
The o:.ly defence put forward was 
that of good character. Some respecta¬ 
ble persons came forward to swear to 
the good charac ter of Bislien Das. 
The learned Magistrate has taken 
into consideration the go id character 
of the appellant Bishen Das in award¬ 
ing sentence in his case, but the evi¬ 
dence of good character does not in 
any way throw any doubt on the evi¬ 
dence as to the discovery of the arti¬ 
cles found in the joint possession of 
three accused. Their guilt is clearly 
established. 

The only que*tiv»n which arises for 
consideration is whether th« sentences 
passed under both counts are sustain¬ 
able. In the case of Hjat v. Emperor 
( 1 ) the prisoner was convicted of and 
sentenced for an Oifence under S. 232, 
Indian Penal Code, i. e., for perform¬ 
ing a part in the process of counter¬ 
feiting King’s coins and on a second 
count under S. 235, Indian Penal 
Code, for hiving in his possession 
implements ami miterials for the pur¬ 
pose of using the same for counter¬ 
feiting King’s coins and it was held 
that the poss» ssion of -uoh implements 
and materials being part and parcel 
of the transaction of counterfeiting 
coin the sentence for the second 
offence was illegal. 

Following this rule I must hold that 
the sentences Dassed on the appellants 
under S. 235, Indian Penal Code, were 
illegal. I accordingly set aside the 
■entences passed under t at section. 

A« regards the amount of sentence 
passed on Bhagat Singh I see 116 
reason why a heavier sentence should 
have been passed on him than that 
passed on Bishen Das. They both 
occupied the same position and 

app»rently the part they took in the 
process of counterfeiting coins was a 
minor one. The principal p<rt must 
have been taken by Darsha Nand. I, 
therefore, reduce the sentence passed 
•n Bhagat Singh from five years’ 
rigorous imprisonment to one of two 
years’ rigorous imprisonment. So far 
Bhagat Singh’s appeal is allowed. In 
ether respects it is dismissed. 


The appeal of Bishen Das is so far 
allowed that the sentence passed on 
him under S 2 55 is set aside; other¬ 
wise, his appeal is dismissed. 

As already stated, Dirsha Nand has 
not appealed, but I took up his case 
under 6 . i39, Cri ninal Procedure Code, 
and gave notice to the Government 
Advocate to show cau<e why the 
sentence passed on him under S. 235 
should not be set aside. Mr. Jailal, 
the learned Government Advocate, at 
once admitted the illegality of the 
sentence I accordingly set aside the 
sentence passed on him (Darsha Nand) 
under S. 235 The sentence passed 
under S. .232, Indian Penal Code, will 
stand. 

Appeals allowed in part. 
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Mt. Gulzar Jan an l another—'Peti¬ 
tioner s. 


V. 

The Croirn— Opposite Party. 

Criminal Rev. No. 1137 of 1928 
Decided on 8 th January 1923 from 
the Dt. Mag. JuHundar, Case. No. 
320’. of 1922. 

(n) Punj ib Municipal Act % Ss . 88 and 158 — 
Delegation < f powers to president without 
sanction is not valid. 

According to S. 33 of the Act the Committee 
cannot delegate us powers und*r 3 132 of 
the Municipal Act Over and above thie the 
second Cass Committee cairot deleg ite an y 
of its powers to tne President without the 
previous sa c'ion of the Commissioner, and 
similarly t ie 1st class Com mttee without the 
sanction of the Local Government. Whers 
no such s met on is ever obtiinel 'or delegat¬ 
ing such powers to the President a notice 
issued by the latter canuot be held as legal. 

( b) Punjab Municipal Act , S, tB8--Autho¬ 

rity to prosecute must be written and in detail • 

The authority to prosecute a person under 
Municipal Act must be in writing and full 
particulars of the person t* be prosecuted 
should be given with the authority so given te 
the prosecutor. 

Order of Reference:—The aocused 
on conviction by Main Muhammad 
Aboul Fateh, exercising the powers 
of a Magistrate of l*t Class in tht 
JullunHur District, were sentenced, 
by or’er, dated the 15th May 1922, 
under S. 152 of the Municipal Act, III 
of 1911, to pay a fine of Rs. 15 ach. 


( 1 / 14 P. R. (Cr.) 1904. 
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The facts of this case are as 
follows:— 

Two prostitutes, Gulzar Jan and 
Sardar Jan, were prosecuted under 
g. 152 of the Muncipal Act for failing 
to obey an order issued by the Munici 
pal Committee, Jullundur, to remove 
themselves from a certain locality of 
the town. An exactly similar case 
was instituted against other pro¬ 
stitutes in the Court of Khan Muham- 
med Zaman Khan, Magistrate, 3rd 
class, Jullundur, and resulted in a 
conviction, wh>ch was however upset 
on appeal by Rai Sahib Lala Shankar 
Das on the 13th of June 1922. The 
grounds on which the appeal was 
accepted were based on points of law, 
and I give below the relevant portion 
of the appellate Magistrate’s decision 
in the case. 

The proceedings are forwarded for 
revision on the following grounds :— 

“ The counsel for the appellant has, 
however, raised an objection to the 
effect that the notice in question was 
bad in law as it was not issued by the 
Committee itself as required under 
S. 152 (1) of the Municipal Act, III of 
1911. Counsel for the Municipality 
urges that the Committee had delegat¬ 
ed its powers to the President in its 
resoluti on No. 63 of 20th June of 1921, 
and that consequently as the notice 
in dispute was issued by the President 
it was quite legal and valid. .But on 
readings. 33 of the Act it appears 
that the Committee could not delegate 
its powers under S. 152 of the Munici¬ 
pal Act. Over and above this it 
further appears on reading S. 33 that 
the 2nd class Committee cannot 
delegate any of its powers to the 
President without the previous 
sanction of the Commissioner, and 
similarly the 1st class Committee 
without the sanction of the Local 
•Government. In this case no such 
sanction was ever obtained for dele¬ 
gating such powers to the president, 
hence notice issued by the latter 

objection ^ as lega) - Smother 

t&f - lnthls case * s that theau- 

r 9n f° Pir L Bak ^h for pro- 

mittee P i° P ® ? n behalf of the Com- 
of “ 90 DOfc Wlthin the P urv ‘ 0W 

MuniSin!?«! n . Und ° r S * 228 of thQ 
Municipal Act it is provided that the 
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authority in all cases must be in 
writing. This written authority is 
explained at page 230 of the Act, edit¬ 
ed by Hari Chand, M, A., LL. B., in 
his first edition of 1913. According to 
this explanation complete and full 
particulars of the person to be pro-J 
secuted should be given with the 
authority so enven to the prosecutor. 
As this procedure was net adopted in 
this case the prosecutor who 
appeared in Court was not properly 
and legally authorised to conduct this 
case. Under these circumstances 
there remains no doubt that the pro¬ 
secution of the appellant was not 
legal and under the strict sense of 
law. ” 

T agree with this interpretation of 
the law; it has also been accepted by 
the Municipal Committee, Jullundur, 
which has consequently issued revis¬ 
ed notices in accordance with a 
resolution passed at their last meeting. 
For these reasons this case is 
forwarded to the High Court with a 
recommendation that the sentences 
and fines passed on the appellants 
Gulzar Jan and Sardar Jan should be 
remitted. 

Note .—The fines have been paid. 

Judgment.' w VT 

Abdul Raoof, J. —For the reasons 
stated by the District Magistrate I 
accept his recommendation and set 
aside the convictions and sentences. 

Revision accepted. 
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Harrison, j. 

Abdulla and others —Conviots 
tioners. 


—Peti- 


v. 


King Emperor— Respondent. 
Crimiua 1 Rev. N 0 . 351 ’ofVm* 
?® C * ded 0 " 8t * May 1922, from 

October ’ mi ' Guirinw * 1 “ DM let 

Penal Co*. S. SS-Seit^ce of fine-AbiUtu 
B ? ri T ra<, y be offence, a fin. 

ist Fr rr iMSte sa? 
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fine is not terminated by the serving of the 
sentence of imprisonment. If'be oflence is of 
an ac'ravated tv pea sentence of imprisonme 1 t 
is obviously more auitabl than' a fine. [P. 82 C. 1] 

Zafru'lnh Khan —for Petitioners. 

Sayed Mohsin Shah —for Respondent. 

Judgment.—This revision wa9 
admitted on the question of sentence 
only. Three Mochis, Imam Din, 
Ghulam Muhammad and Abdullah, 
have bepn convicted under S 323, 
Indian Penal Code of striking Din 
Muhammad, Sub-Inspector who was 
inquiring into a case in their village 
against the son of one of the accused, 
Abdullah. Ghulam Muhammad hit 
the Sub-In»pector with a stick and 
the other two piruck him with their 
fists. They have been sentenced to 
pay fines of Rs. 100 each or in default 
to undergo rigorous imprisonment for 
one month. Were it not that the 
accused are poor menials, the sentence 
would be by no means excessive, and 
Counsel for the Crown has contended 
that the gravity of the offence renders 
it necessary to inflict heavy fines, 
howe ver humble may be the circum¬ 
stances of the accused persons. With 
this view I cannot agree. Tn my 
opinion, however serious may be the 
offence, a fine should not bo imposed 
which it is wholly impossible for the 
accused person to pay without ruin¬ 
ing himself and inflicting great hard¬ 
ships upon his family, and the 
maximum fine to be imposed upon 
any individual should depend in every 
ca«e upon his position in life. A 
Mochis income in all probability is 
not more than Rs. 20 a month and the 
fines impost-d amount to the income 
of five months of each of the accused. 
I reduce the sentences to fines of Rs. 20 
each and this not because I do not 
take a serious view of the offence 
committed but because I consider that 
the fine should he within the capacity 
of the accused to pay and this more 
especially because no option is allowed 
under the Penal Code and the liability 
to pay the fine is not terminated by 
the serving of the sentence of im¬ 
prisonment. If the offence is of an 
aggravated type a sentence of im¬ 
prisonment is obviously more suitable 
than a fine. 
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Abdul P.aoof and Martineau, jj. 

Nniraz Ali and others —Defendants— 
Petitioners. 

▼. 

AHu and others —Plaintiffs—Res¬ 
pondents. 

Civ. Mis. Pet. No. 554 of 1922, Decided 
on l?th Feb. 1923, against, the decree 
and judgment of the High Court, 
D/-19th May, 1922. 

fa) Civil P. C„ 0. 45, R. 7 —Decree. 

TVcree includes a decree passed on review 

which modifies the first dec»re. (P. 82 C. 2) 

fb) ^ivil P. C., 8. t Market value is to 
be taken aid not valuation vnder Suits Valua¬ 
tion Act. 

Tl e rules under t^e Suits Valuation Act In 
accordance with which t l e land in suit is 
valued for the purrose* of jurisdiction in tbs 
Lo* er Courts do pot apply in He ermining the 
value for the purposes of S. 110 of *be Civil 
Procedure ^ode hut it i* the marks* value 
which has to be ascertained. (P. 82 0,2] 

M. S. Bhagat— for Petitioners. 

C. S. Salaroija —for Respondents. 

Martineau, J.—This is an applica¬ 
tion for leave to appeal from a 
decree of this Court wMch reversed 
the decree of the Court of first in¬ 
stance. The decree of this Court was 
first passed on the 2Hh November 
1921. but on an application for review 
it was modified on the 19th M«y 1922. 
It is dear that the period of limita- 
tion for the present application > s 
be reckoned from the latter date, on 
which a new decree was passed in 
substitution for the first one and 
Joykishen Mnn’cerjee v. Ataonr Ro^o- 
man (1), and Vadilal v. Fu 1 Chand (2) 
are authorities • in support of this 
view. The rulings to which counsel 
for the respondents has referred us 
are not in point. We hold, therefore, 
that the application which was made 
on the 8th August 1922, is within time. 

It remains to determine whether 
the value of the land in dispute is 
Rs. 10,000 or upwards. The rules 
under the Suits Valuation Aot ir 
accordance with which the land was 
valued for the purposes of jurisdic¬ 
tion in the Lower Court do not apply 
in determining the value for the 


(.) [1880] 6 Cal. 22-6 C L.R. 575. 

(2) [1905] 30 Bom. 56-7 Bom.L.R. 664 


Nawaz ali ▼. ALLU (Martineau, J.) 


Sentence reduced. 
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Ipiirpose of S. 110 of the Civil Pro-’-e- 
jclure Code, but it is the market value 
•which has to be ascertained. 

We accordingly direct the Subordi¬ 
nate Judge to make inquiry and re¬ 
port to this Court whether the value 
of the land ia dispute is Rs. 10,000 or 
upwards. 

Petition allowed. 
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Le rossignol and Harrjson, JJ. 

Nahi Bakhsh and others— Plaintiffs— 
Appellants. 

v 

Muhammad Salam Ullah and others— 
Defendants—Respondents. 

S. A. No. 2146 of 1922, Derided on- 
8th February 19 J3, from an order of 
the Addl. Dt. J., Jhelum, D/-26th 
April l9i2. 

C ‘ v J l P- C..S. It Expl. TV-Might aid 
ought-Pleas if raided >r ould have been fatal to 
the prior suit, cannot be raised in the subse¬ 
quent suit. 

Where it was found that the orevious suit 
would certainly have been defeated by t ie 

{Jr/be^eeShsh^. ‘ he ^ 

quMtsuUby e D iplanat 9 ion b Iv!’ d * Jp* 

Zafru’fo Khan- for Appellants. 

Ml. Iqbal and K. Zaman— for Res- 
ponaent*. 

Judgment. The plaintiffs in this 
case are one branch of the rever- 
aioners of one Mahbub Alam. who 
died leaving two widows, Mt Jawa 
har Bibi and Mt. Niamat Bibi and a 

jsf5 “• R r‘ ww. 

widi! f i, M Jawahar Bibi. Both 

widows have now died and the 

filawfwSSbtab 1 *.*“«,° f " 1 ° 

^rrt by in th0 ‘-'couHtTh 

Kus mL t T on oo .r , ? enM of th8 

forward by Salam Ullalfw* 3 n ° W pufc 
ed by the law of rli • j® re ’* ove m- 
appeal the learned §!?/**?“■ T 0n 

held that Explanation iv 'If g Ud ?? 
did not apply and remanded 11 
f or deoision on the merim; °Z 


only point before us is whether the 
present defence to the claim is barred 
by that section. 

On the death of Mahbub Alarm 
both widows had the land entered in 
the name of their son m-law. Aman 
Ullah. In 1886 the present rever¬ 
sioners sued for a de-Uration that 
the gift by the widows in favour of 
this sonin-liw of Mahabub Alam 
would not a.Fejt their reversionary 
rights. The suit was resisted on two 
grounds, that the gift was valid and 
that he (Aman Ullah) was a K'mna- 
dama< , but the plaintiffs succeeded 
and obtained „ decree. Aman Ullah 
died in 1890 and the land standing in 
his name was mutated in favour of 
the present defendant, his son Salam 
Ullah. in 189». In 1905 Mt. Jawahar 
Bihi died and then the reversioners 
brought another suit for possession 
against Salam Ullah. This suit was 
dismis ed on the ground that the 
second widow was still alive, but the 
plaintiffs were given a declaration 
that the mutation did not affect their 
reversionary rights. That suit was 
contested by Salam Ullah only on 
the ground that he stood in hit 
fathers shoes. He did not urge either 
of the pleas which he now puts for¬ 
ward that he is entitle! to the land 
as his raothe.-’s son and that the 1 and 
is not ancestral. On the question 
whether these pleas should have 
been taken in th previous suit, we 
find that the suit would certainly 
have been defeated by the present 
pleas had they been established, or 
rather by the plea that Salim Ullah 
as grandson of Mahbub Alam, was 
entitled to succeed, that as the pha 
was not taken it oannnf be taken now) 
and that the present defe ice of Salam 

tion IV. S d b7 S * U ’ Explana - 

We, therefore, accept the appeal 
and restore t e orler of t> e trial 
Court giving the plaintiffs the decree 

ho n Th .® plalnti * Ts> costs Will 

by Salam Ullah. 
The other defendants were merely 

pro forma and have not appealed. . 

Appeal accepted. 
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Campbell, J. 

R. A. Byrne —Convict—Appellant. 

T 

The Croicn— Respondent. 

Criminal App. No. 827 of 1922, De¬ 
cided on 29th November, 1922, from 
the order of the 1st Class Mag., Fe- 
rozepore, D/-29th August, 1922. 

Crtmi-al P. C., S. 841—Fresh examination of 
accused after exorm ation of Prosecution 
witnesses recalled by accused is not necessary. 

The accuse! was questioned very fully and 
very fairly by t e learned magistrate after all 
the witnesses for the prosecut on had been 
examined and cross-examined at considerable 
Itngth before the charge was framed. After 
the charge was framed most of tin witnesses 
were rt called for a further lengthy cross-exa¬ 
mination at the termination of which the 
Magis'rate proceeded to r<cord the defence 
evidence without qutstioning the accused 
agaiu. 

Held : tint S 25(5 is the section under which 
the accused is enabled to recall the prosecu¬ 
tion witnesses for further cross-examination 
after the charge has hern frame!, and while 
making it clear that the accused does not enter 
upon his defence until the termination of 
such cross-examination, that section says 
nothing about any secoi d examination of tbe 
accused after t e further cross-examination. 
It is often desirable that ibe accused 
should bs a«ked at this 6tage whether be 
wishes the Court to record any additional cx- 
planaiion but S. 3'2 cannot be interpreted as 
conveying a peremp'ory direction to that 
effect, if the Court has already questioned him 
before the oharge when tiie case for the 
prosecution has been closed and the prosecu¬ 
tion witnesses ave beea cross-examined. 

6P. L. J. 641 Dist. IP. 88 C. 2] 

The reason for questioning the accused as 
set forth in S 312 is to enab'e him to explain 
any circumstance in the evidence appearing 
against him, hut an accused person does not 
reca I the prosecution witnesses for the pur¬ 
pose of liscovering fresh circumstances against 
himself. IP. 88 C. 2) 

Kashi Ram— for Appellant. 

A fehr Chan I Afahajan -for the Crown. 

Judgment.-Theappellant R. A. Byrne 
had been tried as an European Bri¬ 
tish subject bv a Justice of the Peace 
and Magistral of the First Class, 
Fenzapore, on three charges under 

S. 109. Indian Penal Code, has been 
found guilty on each charge and has 
been sentenced to an aggregate of 
six months’ rigorous imprisonment 
and a fine of Rs. 400/-. 


The finding of the Magistrate is.ks 
follows -i: 

The appellant, Byrne, was station 
Electrical Engineer, FerozepoTe, up 
to 31st August 1921. On 1st March 
ht presented a cheque for Rs. j98/ ; 7/— 
at the Alliance Bank Simla, Feroze- 
pur, received payment and failed to 
account for the money or to deposit 
it in the Government Treasury. The 
cheque had been sent to him by the 
Quartermaster of the Welch Regi¬ 
ment in payment of a charge due to 
Government. It was drawn by 
Lieutenant Allen of the Welch Regi¬ 
ment oh the 2nd February 1921 in 
favour of the Quartermaster or bearer. 
It was endorsed on the back by Lieu¬ 
tenant Edwards, the Quartermaster, 
and was further endorsed ‘‘pay self” 
and signed by the appellant. The 
original words written were “pay to 
Babu Munsa Ram;" but the last four 
words were scored through and the 
word* “self" written above. This 
cheque and its proceeds were the sub¬ 
ject of the first charge and it was 
found by the learned Magistrate that 
the appellant being a public servant 
had committed criminal breach of 
trust in respect of them and for the 
offence he was sentenced to three 
months’imprisonment and a fine of 
Rs. 200/- with three wee ks further 
imprisonment in default of payment 

of fine. . . 

Subsequently, so the Migistrate 
hold*, on the 2lst March 1921 the 
proceeds of a similar cheque ror 
Rs. 269/3/3, dated 18th March were 

misappropriated by the appellant, 
his endorsement in this case being 
confined to his own '•ignature. Final¬ 
ly on the 4th May 1921 the appellant 
received Rs. 119/-8/- in cash from the 
Quartermaster of the Welch Regi¬ 
ment and omitted to show it in nis 
accounts or credit it in the T easury. 
The appellant was charged separately 
with an offence under S. 409 for each 
of these amounts and was found 
guilty on both charges. He was 
sentenced for the two offences to » 
further term of three months rigorous 
imprisonment and another fine o 
Rs. 200/- with three weeks imprison- 
ment in default of payment. IW 
two sentences of imprisonment wer 
ordered to run dbnsecutively.' 
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There is no doubt of the correctness 
of the convictions in respect of the 
two cheques. The evidence that the 
appellant received the cheques and 
•ndorsed them and that he did not 
pay into the Treasury or enter in 
his accounts their amounts is not 
contested. All that is disputed is the 
Magistrate’s finding that he cashed 
the cheques himself and retained the 
money. This finding is supported 
principally by Arjan Das cashier of 
the Bank who has deposed that he 
paid to the appellant personally the 
amount of each cheque. The witness 
is able to state this positively be¬ 
cause invariably he requires the 
person who gets the money to sign 
on the back of the cheque, whether 
the cheque is a bearer cheque or not. 
The fact that the Agent of the Bank 
callgd for the defence has stated that 
the cashier cannot legally refuse to 
pay a cheque without such endorse¬ 
ment does not prove that Arjan Das 
is lying when he says that this is his 
practice. Arjan Das has no ostensi¬ 
ble reason for giving false evidence 
against the appellant and the theo¬ 
ries of the appellants’ Counsel for 
his doing so are quite unintelligible. 
The defence is able to suggest no 
other particular person who cashed 
the cheques. I am asked to hold that 
it is possible that the appellant sent 
some chaprasi or clerk to get the 
money and that the cashier did not 
obtain the signature of that person. 
Having done so, I ain next to suppose 
it possible that the appellant having 
endorsed the cheques and given them 
to some messenger unspecified, made 
no demand for the money or enquiry 
when the messenger returned and took 
no steps to have any record of the 
cheque made in his books owing to 
forgetfulness. The only basis claimed 
for such a supposition is evidence 
given for the defence that the ap¬ 
pellant was addicted to drink and was 
habitually neglectful of his duties, 

»nd in my opinion it is quite in¬ 
adequate. 

mJJj® a PP® lla at’s engagement as 
Station Electrical Engineer termi- 

stated, on the 31st 
August 1921. On this date and during 
tho few preceding days an inspection 
of his accounts was made by Lieu¬ 


tenant Ryan, the Garrison Engineers 
who embodied the results in a report 
dated 1st September to the Deputy 
Assistant Director of Military Works, 
Jullundur. The report specified the 
three suras in respect of which the 
appellant has been convicted as being 
unaccounted for and also a fourth 
item of Rs. 182-8-0. On the same day, 
1st September, Lieutenant Ryan 
called upon the appellant, who was 
still at Ferozepore, for an explanation 
regarding the Cheque for Rs. 269-3-3 
which, he informed the appellant, had 
been “ encashed" by him. The appel¬ 
lant wrote in reply that he remem¬ 
bered “ having encashed’’ the Cheque 
several months previously “ but due 
either to my negligence or the loss 
(sio), I am prepared to deposit the 
sum referred above by Saturday 
afternoon". On 3rd September the 
appellant forwarded Rs. 26J-3-3 to 
Lieutenant Ryan accompanied by a 
letter in the following terms. “ I send 
herewith the value of Rs. 269-3-3 
which was encashed by me and no 
records are available for its deposi¬ 
tion (sic) I pay this as promised 
under protest," concluding with a re¬ 
quest for a receipt. Lieutenant Ryan 
refused to accept the money and 
placed the matter in the hands of the 
police on 5th September- On 7th 
September the appellant paid the 
money to the police and went off to 
Bombay where he was arrested on 9th 
September. 

The Magistrate regarded these two 
letters as admissions that the appel¬ 
lant had personally received the 
money from the Bank. It is argued 
before me that the word *• encash ” 
cannot be taken to mean more than 
“cause to be converted into cash.” 
The terms of both letters show that 
the appellant had not the gift of ex¬ 
pressing himself lucidly on paper and 
’t is impossible to say what he meant. 
It is urged further that the appellant’s 
offer to refund is evidence that he did 
not misappropriate but this argument 
has no force. He allowed his engage¬ 
ment to terminate without making 
any attempt to credit the money to 
Government in accordance with defi¬ 
nite and well known rules, and this 
;faot distinguishes his case altogether 
th&t,of a olerk or servant who. 
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is found, while still in service, in pos¬ 
session of money received some time 
previously which it was his duty to 
credit to his enployer at once. The 
ruling reported as 40 I. C. 303 and cited 
to me has no applicability for this rea- 
lon. The case is clear against the 
appellant in respect of the proceeds 
of the two cheques that he was en¬ 
trusted with both sums in his capacity 
of a public servant and that he dis¬ 
honestly misappropriated them. 

The case, however, is not so clear 
in regard to the cash payment of 
Rs. 119-8 0 which is the subject of the 
third charge, for it is one of the word 
of a single witness against that of the 
appellant. The money is proved to 
have been sent to the appellant’s 
office and to have been received by a 
Clerk named Prabhu Diyal who gave 
the regiment a receipt. Prabhu Dial 
says that he passed on the money to 
the appellant; the appellant says that 
he did not. The Magistrate considered 
that the version of Prabhu Diyal was 
established by a receipt which he pro¬ 
duced and which he stated the appel¬ 
lant gave him when the money was 
handed over, but the genuineness of 
this receipt h is been contestedar.d not 
altogether without success. 

The receipt is on what is evidently 
the bottom half of a single sheet of 
note piper. The words written, ad¬ 
mittedly by Prabhu Diyal with an 
indelible pencil, are, •• Received 
Rs. 119-8 0 of 1st Battalion Welch 
Regiment Ferozepore”. Below is the 
appellant’s signature (admitted) in 
green ink and below the signature. 
“Station Electrical Engineer" also 
admitted to h ive been written by the 
appellant. There is no date. 

Prabhu Dial has given evidence and 
has been cross-examined twice at 
considerable length. His stoty is that 
the appellant was not in the office 
when the money arrived, but when he 
came in, the witness gave him the 
money and asked for a receipt in 
order to protect himself. The witness 
picked up a piece of paper from the 
appellant’s table, tore it in h ilf and 
wrote the receipt with a pencil which 
he had in his hand and the appellant 
■ignod it. He (the witness) put the 
receipt in the pocket of the waist-coat 


which he was wearing that day and 
it stayed there. Subsequently Mr. 
Talbot, the controller of Military ac¬ 
counts when auditing the appellant’s 
accounts in connection with the 
alleged defalcations told th“ witness 
that the Quartermaster of the Welch 
Regiment held his receipt for this 
money. The witness told Mr. Talbot 
on a Saturday (presumably 10th Sep¬ 
tember) that he had a receipt from the 
appellant, and at midday on Monday 
(12thSeptember) he showed the receipt 
to Mr. Talbot, who gave it back to 
him. Afterwards (the date is proved 
to be the 17th September) the witness 
gave the receipt to the police. 

Prabhu Diyal further admitted that 
he assisted Lieutenant Ryan in the 
examination of the appellant’s ac¬ 
counts on 31st August or thereabouts, 
and said that Lieutenant Ryan’s re¬ 
port dated 1st September which in¬ 
cludes the item of Rs. 119 8-U among 
those not accounted for, was based on 
a memorandum drawn up by him 
(Prabhu Diyal). He added that he 
told Lieutenant Ryan that he had 
received the money and had given it 
to the appellant, but he did not show 
Lieutenant Ryan the receipt. 

Mr. Talbot has not given evidence. 
All that Lieutenant Ryan can recol¬ 
lect is that Prabhu Diyal on one 
occasion told him that he had paid to 
the appellant some sum which he 
had received. 

The appellant admitted his signature 
on the receipt, but said that Prabhu 
Diyal must have secured the signature 
on a blank paper or to the docu nent 
some time when he, the appellant, 
was under the influence of liquor. 
He denied all knowledge of the money. 

It was elicited in cross-examination 
from Prabhu Diyal and from another 
witness, Mr. J D. Hay, Electrical 
Engineer, Military Works Services, 
that the appellant was asked for 
certificates by members of his staff, 
when he was leaving and that he gave 
several of them blank pieces of paper 
signed by him and told them to write 
above whatever they liked. Prabhu 
Diyal says that he was told by the 
anpellant in more than one case to 
fill in.the certificate. Thus there was 
material which Prabhu Diyal could 
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have used for forging a receipt bear¬ 
ing the appellants’ signature. This 
is one point in favour of the appel- 


A second point is the late proauc- 
tion of the receipt. This is no doubt 
capable of some sort of explanation 
and Prabhu Diyal's explanation may 
be true. But it is not absolutely con¬ 
vincing. Prabhu Diyal knew on 1st 
September that the authorities had to 
be satisfie 1 about the item of 
Rs. 119-8-0. It is true that the 
police were asked in the first instance 
to take action only in regard 
to the cheque for R*. 269-3 3, but it 
must have been obvious that the 
appellant's dealing* with all the miss¬ 
ing suras would come under enquiry. 
There is no independent evidence 
that the receipt was seen by any one 
until • 7th September. 

Thirdly there is the absence of any 
date from the receipt. If it had been 
written on the date of the payment of 
the money it was more likely than 
not, in my opinion, to have been 
dated by the writer. Prabhu Diyal 
was acting head clerk at the time and 
the ordinary course of business by a 
trained olfice man would have been to 
date the receipt. It is in evidence 


that Prabhu Diyal before giving the 
receipt to the police was made aware 
that his signature was in the Quarter¬ 
master Welch Regiment’s dak bonk, 
but not that he was told the date, 
which actually was 4th Way, more 
than four months earlier. Thus it has 
not been made clear that Prabhu 
Diyal, if he had desired to make a 
forged document, could have made a 
more complete job of it. 

Fourthly the only reasonable ex¬ 
planation of there being no date on 
the receipt, assuming it to be genuine, 
is that it was intended to be the 
roughest kind of memorandum of the 
handing over of the money. If this 
were so. the appalUnt was not likely 
to have written formally below his 
signature. “ Station Electrical En- 

though it must be conceded 
that the appellant is shown by the 

thints Ca n° h £ ve done 90Teral curious 
f ?i a other hand the recipi¬ 
ents of blank papers for the subse- 

quent concoction of certificates would 
in the natural course have required 
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the full official designation of the ap¬ 
pellant below his signature. 

Lastly (and this is the reply to the 
argument for the Crown that Prabhu 
Diyal, had he set about forging a re¬ 
ceipt, would at least have manufactur¬ 
ed one in ink) the evidence of the 
Sub-Inspector who investigated the 
case shows that Prabhu Diyal was 
a«ked for his receipt at the Garrison 
Engineer’s office, that he did not im¬ 
mediately produce it, that he was 
told to go away and fetch it to the 
Electrical Engineers' office, and that 
he appeared with the receipt at the 
latter office, some two or three fur¬ 
longs from the Garrison Engineers 
office, about 5 or 6 minutes after the 
Sub-Inspector himself arrived. It is 
quite possible that Prabhu Diyal, a 
young man and presumably of res¬ 
pectable antecedents, shrank from 
committing forgery until driven to 
desperat : on by the terror, which in a 
person of his position would certainly 
be very poignant, of arrest and parti¬ 
cipation in a police enquiry in the 
role of accused. He may have written 
the receipt at this stage and in a 
frantic hurry. 

I am not to be understood as 
holding the belief that the Rs. 
119-8-0 were in fact appropriated 
by Prabhu Diyal, who is not before 
me to defend himself. His story may 
be perfectly true ; but the above cir¬ 
cumstances have to be taken into 
consideration 'n detarmining whether 
it has been proved to be 90 in the 
present proceedings beyond possibility 
of reasonable doubt. Tnere is yet one 
other circumstance, the evidence 
alluded to already about the appel¬ 
lants’ propensity for drink and his 
general neglect of his duties. Lieu¬ 
tenant Ryan has deposed that both 
the stock in the appellant’s charge 
and the accounts of his office were 
found to be in a state of utter confu¬ 
sion. With such a person head of the 
office the subordinate staff musl have 
had opportunities for irregular beha¬ 
viour. 

I oousider for the reasons given 
above that the authenticity of the 
receipt is open to doubt of which the 
appellant must have the benefit. With 
the receipt eliminated there is the 
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appellants’ word against that of Pra- 
bhu Diyal, who undoubtedly handled 
the money and who, if he has mis¬ 
appropriated it. would be as interested 
iD asserting that he gave it to the 
appellant as the latter in denging that 
he ever received it. Af'er careful 
examination of all the evidence I hold 
that the guilt of the appellant under 
the third charge has not been con¬ 
clusively established. 

It remains to notice a last plea 
raised on behalf of the appellant that 
the whole trial was vitiated by the 
omission of the magistrate to question 
the appellant at the end of the cross- 
examination of the witnesses for the 
prosecution after the charge had been 
framed. The plea is basad upon a 
judgment by a Division Bench of the 
Patna High Court in Mi tar jit Singh v. 
Emp°ror (1). The correctness of that 
decision need not be discussed for the 
case is distinguishable on its facts 
from the present case. The report of 
Mitarjit Singh v. Emperor (1' indicates 
that the accused were questioned by 
the Magistrate after the examination- 
in-chief of the prosecution witnesses 
and before there had been any cross- 
examination at all, and that after the 
subsequent cross-examination (whe¬ 
ther this was held before or after the 
framing of the charge is not stated) 
they were not questioned again. It 
was held by the High Court that the 
word “examined” in S. 342, Code of 
Criminal Procedure, includes cross- 
examination and re-examination, that 
the provisions of S. 342 being manda¬ 
tory, the magistrate had no option 
but to examine the accused after the 
cross examination of all prosecution 
witnesses, that not haring done so he 
had omi ted to do something in 
regard to which he had no discretion, 
that consequent'y he had committed 
an illegality and not merely an 
irregularitv and that the case must be 
reheard from the stage at which the 
trial became illegal. 

In the present case the accused was 
questionel very fully and very fairly 
by the learned Magistrate after all the 
witnesses for the prosecution had been 
examined and cross-examined at con¬ 
siderable length before the charge was 


(1) 1922 Patna. 158. 


framed. After the charge was framed 
most of the witnesses were recalled 
for a further lengthy cross-examina¬ 
tion, at the termination of which the 
Magistrate proceeded to record the 
defence evidence without questioning 
the accused again. 

S. 342, Criminal Procedure Code, 
requires the Court to question the 
accused generallv on the case after 
the witnesses for the prosecution have 
been examined and before the accused 
is called on for his defence. This 
injunction has been carried out by the 
Magistrate in the present case and at 
the stage indicated in the rules of 
procedure for the trial of warrant 
cases vide S. 254. S- 256 is the section 
under which the accused is enabled 
to recall the prosecution witnesses 
for further cross-examination after 
the charge has been framed, and. 
while making it clear that the accused 
does not enter upon his defence until 
the termination of such cross-exami¬ 
nation, that section says nothing 
about any second examination of the 
accused after the further cross-exami¬ 
nation. It is often, no doubt, desira¬ 
ble that the accused should be asked 
at this stage whether he wishes the 
Court to record any additional expla¬ 
nation. but I am not convinced that 
S. 342 can be interpreted as convey¬ 
ing a peremptory direction to that 
elfect, if the Court has already ques¬ 
tioned him before the charge when 
the case for the prosecution has been 
closed and the prosecution witnesses 
have been cross-examined. It there is 
any such direction I consider that 
failure to comply with it amounts 
to no more than an omission in the 
proceedings during trial within the 
meaning of S. 537 of which the accu¬ 
se! will obtain full advantage if he 
satisfies the Court of appeal or revi¬ 
sion that it has occasioned a failure of 
justice, but which otherwise is no 
ground for setting aside the finding of 
the trial Court. 

The reason for questioning the 
accused is set forth in S. 342 and is to 
enable him to explain any circum¬ 
stance in the evidence appearing aga¬ 
inst him. An accused person does 
not recall the prosecution witnesses 
for the purpose of discovering fresh 
circumstances against himself. The 
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Code expressly forbids a Court of 
appeal to set aside a conviction on 
" account of such flagrant illegalities 
as omission to frame a charge or 
disregard of the directions contained 

in S. 195 (which incident illy are no 
less explicit than those of S. 3l2) 
unless a failure of justice has heen 
occasioned, and it would he absurd, 
in my opinion, to hold that in a case 
like the present a conviction must be 
set aside for no other reason than that 
the Magistrate has not subjected the 
appellant to a second examination 
after a second cross-examination of 
the prosecution witnesses. 

L Rulings relating to cases where the 
Magistrate has not questioned the 
accused at all in terms of S. 342 
manifestly have nothing to do with 
the present case and need not be 
discr.ssc d. 

When asked what particular ques¬ 
tions the Magistrate should hare put 
to the appellant after the second cross- 
examination the litter’s learned coun¬ 
sel is unable to suggest anything the 
answer to which would have had any 
effect on <he c »se for the defence and I 
am satisfied that no failure of justice 
has been occasioned by the omission 
to question a second time. 

The result is that the convictions 
pnder the first two charges are main¬ 
tained while the appeal is accepted 
to the extent that the conviction 
under the third charge is set aside. 

I have heard the appellants learned 
Counsel on the question of sentence. 
I see no reason to remit any portion 
of the sentences of imnrisonment. 
but, in view of the acquittal of the 
appell mt on the third charge, the 
second sentence of Rs. 20i> fine with 
three weeks rigorous imprisonment in 
d<fault of payment i« set aside and 
the amount if paid will be refunded. 

App-al allowed in pari. 
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Le HossigaoL, J. 
trAostfa—Petitioner. 


v, 

Jfitl C ^' t hr ° u l h Municipal C 

mUtee, Sialkot— Respondent. 

n£w3 ntl ? e I- No - 1557 of 

Decked on 2nd February 1923 f 

D/%t„f de A r ° f the Dfc ' Mag., Sial 
D/-31st August 1922. 


Punjab Municipal Act (IIof 19H). S. 175 
Te-dtr of computation should accumpang 
noti 'e. 

The language of P.175 indicates that tb« 
requisition open to the Municipality in subjeot 
to the payment of compensation, i.e., the ten¬ 
der of compensation must accompany the 
notice. (P. 89 C. 2] 

J. G. Sethi —for Petitioner. 

Niaz AH —for Respondent. 

Judgment.—The petitioner was or¬ 
dered by the Municipal Committee, 
Sialkot, to demolish a roof. The 
notice to him was issued under S. 175 
of the Municipal Act of the Punjab 
which runs:— 

“ The Committee, may. subject to 
the payment of reasonable compen¬ 
sation, by notice require the owner — 
to remove, etc.” 

The petitioner has been convicted 
for failing to comply with this notice 
and urges that the conviction is bad 
inasmuch as no compensation was 
assessed far less paid before or simul¬ 
taneously with the service of the 
notice. 

In ray opinion the contention has 
force. Respondent has referred to 
Nauna Mai. v. Municipal Board of 
Hath rasa (l) and to Chippal v The 
Municipal Committee of Sim 1 a (2), but 
these authorities are not in pari mate¬ 
ria and refer to other statutes, of 
which the language differs from that 
of the Municipal .Act now under 
consideration. 

The language of S. 175 indicates . 
that the requisition open to the Muni¬ 
cipality is subject t.o the payment of 
compensation ie ., the tender of com¬ 
pensation must accompany the notice 

This procedure affords the persons 
concerned an opportunity for appeal¬ 
ing to the Deputy Commissioner on 
the subject of the reasonableness of 
the tender and also for securing an 
assessment of the value of the obs¬ 
truction before it ceases to exist. 

I accept the petition and acquit the 
petitioner. The fine, if already 
recovered, shall be remitted. 

Revision accepted. 


(1) (1913) 35 All. 375-11 AI..1. 
486—14 Cr. L.J. 421—20 I.C. 4b/.. 

(2) (1890) 24 P.R. 1890. Cr. 


to 
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Zafar ali, J. 

Emperor —Petitioner. 

V 

War yam Sing'i —Respondent. 

Criminal Misc. Petition No. 11 of 
192.5, Decided on 4th June 1923, for 
sanction to posecute. 

(а) Criminal P. C„ Ss, 337 (■/) & 637 — Omis • 
non to record reasms does not vitiate. 

Omission to record reason \s neither an 
illegality nor a»» irregularity which vitiates 
the proceedings. 5 Cr. L. J. 1 2 Ref. IP 90 C 2] 

(б) Criminal P.C. Sh. 339 («*)—Co Ur idic m 
tory statements made—Sanction will be granted 
unless undue ii/luen^e proved. 

A witness, who is in any way induced to make 
a false btat^me i; in co meet oa with a capi¬ 
tal charge should be allowed every possible 
locus penitent but where contradictory 
statements have bae»i made on different occas¬ 
ions sa ietion cauoot be refused unless there 
be something to show that the approver m »de 
the statement alleged to b*» false under undue 
influence. 11 A. L. J. 944 Ref. [P 91 C 2j 

Jai L'll —for Pjtitioner.* 

Nand Lai— for Respondent. 

Order.—[14th May, 1923.]—This is 
an application b> the learned Govern¬ 
ment Advocate, under clause 3 of 
B. 339 of the Criminal Procedure Code, 
for sanction to prosecute for perjury 
one Waryam Singh, who, it is stated 
having accepted a tender of condi¬ 
tional pardon deposed to certain facts 
before the Magistrate, who tendered 
the pardon, and later on before the 
committing magistrate, but retracted 
before the Sessions Judge. Dr. Nand 
Lai on behalf of Waryam Singh rai¬ 
ses two preliminary objections (L) 
that the tender ot pardon was bid in 
law because it was made without re¬ 
cording reasons therefor as required 
by clause 4 of S. 337 and (2) that as a 
matter of fact no tender of pirdon 
was ever made to or accepted by the 
accused. 

The learned Government Advo¬ 
cate's reply to (1) is that reasons for 
tendering the pardon were given in 
the note of the Superintendent of 
Police who moved for it, and that as 
the District Magistrate recorded his 
sanction just belaw the Superinten¬ 
dent's note, he should be presumed t" 
have adopted the reasons stated by 


a pardon and not for sanction to ten¬ 
der a pardon and consequently the 
District Magistrate was not required) 
by law to give any reasons for accord¬ 
ing his sanction. According to clause 1 
of S. 337 no sanction is needed if the 
Magistrate tendering a pardon were a 
District Magistrate, a Presidency 
Magistrate or a Magistrate of the 
first class enquiring into the o.fence. 
But in the case of any other Magis -1 
trate sanction nf the District Magis¬ 
trate is essential, The reasons for 
tendering a pardon must be recorded 
by every M igistrate who is not a 
Presidency Magistrate. In the pre¬ 
sent case the District Magistrate sen! 
the case to a Magistrate of the first 
class (Mr. Stephens) for necessary 
action (under S. 337 of the Criminal 
Procedure Code), and it was Mr. Ste¬ 
phens who had to tender a p irdon and 
to record reasons for doing so. But 
he omitted to do so. As the idea of con¬ 
verting the accused into a witness 
did nut originate with him and as he 
had to carry out the orders of the. 
District Magistrate whether there were 
any reasons for it or not, it is ditfi- 
cult to see how he could be expected 
to state reasons for what he was 
ordered to do a id had to do. How¬ 
ever this may be, the omission t<» re¬ 
cord reasons is neither an illegality 
nor an irregularity which vitiates the 
proceedings (ace on this point 5 Cr.L, 
J. 142). 

The second objection, however, is 
not so unimportant as the first. The 
learned Government Advocate states 
that the tender of pardon was made 
not by the District Magistrate but by 
Mr. Stephens who recorded Waryam 
Singh's statement. The note that the 
Magistrate recorded before writing 
down Waryam Singh’s statement does 
not make it clear that a tender or 
pardon was made by him to the ac¬ 
cused and was accepted by the latter. 
His note runs as below 

“ One Waryam Singh has been 
produced before me by the Police 
with the request that his statement 
may be recorded as an approver. 1 
have seen th« District M igistrate* 

order dated 3-3-1922 sanctioning the 
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the latter. But according to clause 4, 
reasons must be g veil for tendering 
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lender of a pardon to the said War¬ 
yam Singh conditional on his mak¬ 
ing a full and true disclosure of all 
the facts within his knowleige in 
connection with the murder of 
Raghbir Singh of Harike Kalan.” 

“ Having explained the law on the 
subject to Waryam Singh and the 
condition under which the pardon has 
been tendered to him I proceed to re¬ 
cord the man's statement after re¬ 
moving the handcuffs from him and 
clearing the Court room of the 
police.’’ 

Counsel for the accused con¬ 
tends that the second paragraph 
of the note above indicates that 
the Magistrate was under the 
impression that the pardon had al¬ 
ready be n tendered to the accused by 
the District Magistrate. It is to be 
regretted that the Magistrate's note is 
so woHed a* to lend strength to this 
contention but I am of opinion that 
all the circumstances under which the 
accused's statement was recorded 
justify the legal presumption that 
the Migistrite fully observed the 
procedure laid down in S. 337 which 
he explained to the accused and that 
the latter accepted the tender of par- 
dmi and made a statement on solemn 
affirmation after doing so. He stated 
before the Sessions Judge that he was 
given pardon and did not state that 
he refused to accept it. I therefore 
overrule both the objections and will 
now hear arguments on the merits. 

[4th June, 1«231 -As stated in my 
order of the 14th May 1923 which dis- 
poses of two preliminary objections, 
this is an application by the Govern- 

Ki p d . T0Cat ® -under Clause <3> of 
- 33 ?.» Criminal Procedure Code, for 
■auction prosecute for perjury one 
Waryam s ing h who having accepted 

eV CO r nditi0 , nal paMon ’ depos- 

i C ®F tain f*cts before the Magis- 

h ° tende f ed the P^don, and 
later on repeated the same before the 

before^[he* ^ a ^ is ^ rat ® but retracted 
that thitfi ? ln ^ res Pondent urges 

■PpSfH? 

Sag M a ag1str fc a e t r ° n befortJ the °°mmit- 

ondLfinflni te made undep th o 

undue influence of the police and that 


he reverted to the truth when he ap 
peared in the Court of Session. He 
cites. 

(1) 11 A.L.J. 944. 

(2) 26 Mad., 110; 

(3) 12 M.L.J . 392 ; 

(4) 42 P.R , 1894, Cr. and 

(5) 37 Cal. 250. 

Of all these authorities No. 1 above 
relates to an application under S. 339 
(3), Criminal Procedure Code, and 
enunciates the principle that a wit¬ 
ness, who is in any way induced to 
make a false statement in connection 
with a capital charge, should be 
allowed eveiy possible locus penitcn- 
tiae. In the present case the state¬ 
ment believed to be false is the last 
one made before the Sessions Judge : 
but there can be no doubt that one of 
the contradictory >tatemcnts is false. 
In a case like this where contradic¬ 
tory statements have been made on 
diiferent occasions sanction cannot be 
refused unless there be something to 
show that the approver made the 
statement alleged to be false under 
undue influence. 

I accordingly sanction the prosecu 
tion of Waryam Singh on the charge 
th»t he committed an offence punish¬ 
able under S. 1«3 Indian Penal Code, 
in giving false evidence either before 
the two MagUtiates on the 4th March 
1922, 6th March 1922 and 28th April. 
192-or before the Sessions Judge on 
the 24th October 1922. The portions 
of the statement* underlined by the 
Government Advocate are the contra¬ 
dictory statements in respect of which 
sanction is granted. 

Appeal dismissed. 
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Martineau, J. 

Hakam and others —Petitioners. 

v 

Ralia Ram and Sundar Das— Com¬ 
plainants- Respondents. 

Criminal Rev. No. 1201 of 1923 

a £, ed o° Q 2nd June 1923 from the 

t i J *' Gujranwala D/- 20ih 

July 1922. 
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Criminal P. C. S. 145 (7)— Failure to moke 
initial order vitiates proceeding <. 

Under S. 145 (l) it is first of all esseatiDl 
that the Magistrate shold be satisfied that 
a dispute likely to cause a breaoh of the 
peace exists and that he should make an 
order in writing stating the grounds of bis 
being satisfied. Omisiion to pass an order under 
sub-S. (1) is not a mere technical defect. 
Where the Magistrate has not made the 
initial order prescribed by that sub-section, 
and has also not made at any subsequent stare 
of the proceedings an order which essential¬ 
ly complies with the requirements of that sub¬ 
section the proceedings are without jurisdic¬ 
tion and cannot be regarded as proceedings 
under S. 145. (P j2 C 2, P C 1] 

Sham Lai and Aziz Ahmad —for 
Petitioners. 

G. C. Narang and B. N. Kapur — 
for Respondents. 

Martineau, J.— This is a petition 
for revision of an order purporting to 
have been passed under S. 145, Cri¬ 
minal Procedure Code. The Magis¬ 
trate omitted to make the initiatory 
order required by sub s. ( 1 )' of 
that section, and this omission is the 
main ground on which the applica¬ 
tion is based. 

Mr. Aziz Ahmad on behalf of the 
petitioners relies on Abdulla Klian v 
Gunda (1), Tara Chund v. Behari Lai 
{ 2) and Dewan Chand v. Queen- 
tmpress (3). In the first of those 
cases a copy of the initiatory order 
had not been served or published as 
required by sub-s. 3, and in the 
second case no initiatory order had 
been made, but in addition to this the 
Magistrate in both those cases had 
omitted to take the evidence of the 
witnesses of the parties, whereas 
there is no such omission in the pre¬ 
sent case. Dewan Cnawl v. Queen- 
Empress (3) is also not a case analo¬ 
gous to the present one. 

Dr. G. C. Narang on behalf of the 
respondents has cited Su'ch Lai r. 
Tara Chand (4), Debi Prasal v. 
Sheolat Rai (5). In the mat ter of 

(1) [1907)7 P.R. 1907 Cr. 

(2) 11916] 22 P R. 1916 Cr .—18 Cr. L.J. 

36—36 I.C. 868 . 

(3) [18991 2 P.R 1899 Cr. (F B.) 

(4) [1905] 33 Cal. 68-2 C.L.J 241— 

9 C. W. N. 1046—2 Cr. L. J. 
618 (F.B.) 

i 1 9071 30 All. 41—4 A.L.J. 705— 

(1907) A.W.N. 265-6 Cr. L. J. 

352. 


C'tinnappudayan ( 6 ), Muhammad 
Sharif v. Dhanpat Rai (7), Nur 
Balchsh v. Crown ( 8 ) and S"jad Hus¬ 
sain v. Nanak Chan l (9), but those 
cases also are not exactly in point 
In the first the Magistrate had drawn 
up the initiatory order, but had only 
omitted to direct the puolication of a 
copy of the order. In the second and 
third cases also the defects in the 
proceedings were different from that 
in the present case. In Muhammad 
Sharif v. Dhanpat Rai (7), although 
the Magistrate had omitted to record 
a preliminary order under sub-s. ( 1 ) 
of S. 145 he afterwards, in the 
presence of the parties, recorded an 
order which essentially complied with 
sub-s. ( 1 ), and it was for that reason 
held that the proceedings were not 
wholly without jurisdiction. The 
same was the case in Sajad Hussain 
v. Nanalc Chanl (9) and in Nur Bakhsh 
v Crown ( 8 ) Chevis J. merely follow¬ 
ed Muhammad Sharif ▼. Dhanpat 
Rai (7). 

In the present case, however, the 
initial defect in the proceedings was 
not remedied subseiuently It is 
true that at one hearing the Magis¬ 
trate directed the petitioners to file 
a written statement, but this was not 
a sufficient compliance with the 
requirements of the law. Under S. 145 
(l) it is first of all essential that the 
Magistrate should be satisfied that a 
dispute likely to cause a breach of 
the peace exists and that he should 
make an ord.r in writing stating the 
grounds of his being so satisfied, 
whereas in this case no such order 
was passed at any stage of the pro¬ 
ceedings. Under sub-s. 5 any person 
interested is entitled to show that no 
dispute likely to cause a breach of 
the peace exists, and in suoh a case 
the order passed under sub-s. ( 1 ) will 
be cancelled and all further proceed¬ 
ings thereon will be stayed. 


5) [1907] 30 Mad. 548—7 Cr. L. J- 
28—.1 M.L.T. 18. ^ „ 

7) (1914] 68 P.L.R. 1914 -15 P.W R- 

1914 Cr.—15 Cr. L.J. 279— 
23 I.C. 487. 

8 ) [1917] 26 P.W.R. 1917 Cr.- 

18 Cr. L.J. 6 53—39 I C. 1001. 

9) [1917] 22 P.W.R. Cr. 1917— 

18 Cr. L.J. 461—39 I.C. 301. 
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It is clear therefore, that tHe omis¬ 
sion to pass an order under sub S (1) 
is not a mere technical defect. 
Where the Magistrate has not made 
the initial order prescribed by that 
sub-section, and has also not made at 
any subsequent stage of the proceed- 
ings an order which essentially com¬ 
plies with the requirements of that 
sub-section, the proceedi-gs are in 
my opinion without jurisdiction and 
cannot be regarded as proceedings 
under S. 145 of the Criminal Pro¬ 
cedure Code. 

I hold accordingly that S. 435 (3) 
does not preclude this Court from 
entertaining the applh ation for revi¬ 
sion in the present case. 

I accept the application, quash the 
Magistrate’s proceedings as having 
been taken without jurisdiction, and 
set aside his order. 

Revision accepted. 


Nandoo Singh ▼. Baljit Singh (Broadway, J.) 
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Broadway and Abdul Qadir, JJ- 

Nandoo Singh and others —Plain¬ 
tiffs—Appellants. 

v. 

Baljit Singh and others —Defen¬ 
dants—Respondents. 

F. A. No. 2750 of 1916, Decided on 
29th March 1922 from the Senior Sul?. 
J., Rohtak, D/-24th July 19:6. 


mid: that the entry in the riwaj-i-am show- 
ing the alleged variation shifted o" to the 
daughters the onus of proving that the entry 
in the Riwaj-i-am was wrong and that the 
custom by which the parties were governed was 
the general custom of the province IP 96 C. 1] 

Mod Sugar and Shamair Chand— for 
Appellants. 

O'Connor for Obbard and L. Debi 
Sahai —for Respondents. 

Broadway, J.— One Sheoji Singh, 
a sonless Rajput, possessed immove¬ 
able property in Mzs , Kutani, Lohat 
Kalar, Campbellgarh, Sheojipura and 
Nangla in the Rohtak District. He 
died some time in 1888 leaving him 
surviving a widow Mt. Jadu Kaur 
and three daughters Mt. Sundar B*s 
Kaur, Mt. Janak Raj Kaur and Mt. 
Uppurna Devi. Mt. Jadu Kaur as 
widow of Sheoji Singh came into pos¬ 
session of all the preperty left by her 
husband. She died on the 27th of 
January 1915 and on her death, a 
dispute arose between the daughters 
Mt. Sundar Bas Kaur and Mt. Janak 
Raj Kaur, and Sheoji Singh’s collate¬ 
rals Balj t Singh and others. The 
revenue authorities recognized the 
right of the collaterals with the result 
that the two ladies referred to, toge¬ 
ther with one Nandu Singh, instituted 
a suit on the 22nd of July 1915, 
against Baljit Singh and other collate¬ 
rals asking for a declaration to the 
effictthat they (the plaintiffs) were 
the owners of the property left by 
Sheoji Singh, Nandu Singh claiming 
to be the adopted son of Mt. Jadu 


(") Civil P. C„ O. 22 R. 9-Suit against 
collaUrals—Death of tiro collaterals—Abate¬ 
ment is qua the deceased only. 

A suit by daughters against collaterals for 
declaration of right to succeed to father's 
estate, was dismissed. During pendancy of 
appeal two collaterals died and an application 
to bring their legal representatives on record 
was mode out of time. 


Ntld the appeal abated qua those collateral 
only. 83 P, R. 1917 Foil. [P, 94 c. 5 

Custom (Punjab^—Succession - Daugf 
ters-Self acquired property — Pi’iaj-i-am- 
Value as evidence— Onus is o» daughters. 

According to Art. 83 (2) of Rattigan's Cuafc 
mary Law, by the general Custom of t»>e pr ( 
vmce a daughter succeed, t. t -e self acquire 
property of a father in preference to his col'i 

iTn Bre the ,£L w,!i - 1 am of the Roht “ 
ftno!w f th ° yea * r 1879> as wpl1 Mof the y« 

1909 show a. eparture from this general rub 

ca8 ® °f *he Rajputs to which th 
parties belonged. 


Kaur. In the plaint it; was averred 
that Sheoji Singh had on the 3rd of 
Ferhuary 1888, executed a will under 
which Mt. Jadu Kaur became the 
ahsolute owner of all the property in 
suit. Further, it was alleged that in 
1913 Mt. Jadu Kaur adopted Nandu 
Singh and that in the following year, 
*• <*• 1914, she made a will under which 
half of the property in suit was to be 
given to Nandu Singh and the other 
half to the daughters, 1 plaintiffs), with 
a reversion, on their demise to Nandu 
Singh. It was also alleged that under 
the customary law, by which the 
parties we^e bound, the daughters 
were entitled to succeed to their 
father’s property, which it was alleg¬ 
ed was self-acquired. The collaterals 
joined issue on all the points. They 
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denied the factum, and validity of the 
adoption set up and pleaded that the 
two will-; propiundel were forgeries. 
Thev also alleged that under the 
customary law of the Rohtak District 
the daughters had no right of succes¬ 
sion to any property whatever, and 
that the property was ancestral. 

The trial Court fra ned certain 
issues. It is. however, only necessary 
to refer to the following: — 

1. Whether the property was ac¬ 
quired hy Sheoji Singh? 

2. Whether Sieoji Singh made a 
will in favnu- of Jadu Kaur and it is 
valid hy custom ? 

3. Whether Jadu Kiur adapted 
Nandu Singh to her husband and she 
was competent to do so ? 

4. Whether Jadu Kaur made a will 
in favour of plainti.T and is this valid? 

5. If Nos. (J) and (U go against 
plainti.Ts have daughters a better 
title to <uccas«ion than defendants? 
It ca oe to the conclusion.— 

1. Th it the pr jperty in suit was 
self acquired wich the exception of 
that portion of it which i? situate in 
Kutani village which was ancestral ; 

2. That the will sail to hare been 
executed by Sheoji Singh had not 
■been proved ; 

3. That the adoption had not taken 
place, and was not valid in any way ; 

4. That the will propounded as 
having been executed by Ml. Jadu 
Kaur had not been proved ; and 

5 That under the custom try law of 
the Rohtak District, the collaterals 
excluded the daughters in respect of 
both ancestral and non-ancestral pro¬ 
perty. 

Against this decision the plaintiffs 
have come up ti this Court in appeal 
and on their behalf we have heard 
Mr. Moti Sagar. 

For the respondents Mr. O'Connor 
raised a preliminary question. It 
appears that Sheo Parshad and Har- 
dhan Singh, two of the coll»terals- 
respondents. have died, the former in 
October 1918, and the latter in 
October 1921. The appellants have 
in each case applied to have their 
legal representitives brought on to 
the record. In the case of Sheo Par- 
shad this application was made on 
6th of February 1920, and in the case 


of Hardhan Singh on the 1st of Feb¬ 
ruary 1922 Both these applications 
are belated and the reason for the 
delay has been stated to be ignorance 
of the fa-turn of the death in both 
cases. After hearing counsel we were 
of opinion that although two of the 
plaintiffs are ladies and one is a 
minor, sufficient cause had not been 
shown to justify us in condoning the 
delay under rule (9) of order 22, 
Civil Procedure Code. We, therefore’] 
hold that the appeal qua these tw(| 
persons had abited. 

It was next urged that inasmuch as 
the right and interest of all the colla¬ 
terals were common, the anpeal had 
abated in its entirety. Zainob Bibi 
v Ro'tila 'll. however, is a case which 
is very simila- to the present one. 
There the plainti.T had sued nine 
defendants, collaterals of her father, 
for possession of her father’s landed 
property on the ground that it was self 
acquired and that she, as a daughter 
had a pre f erential right to the colla¬ 
terals. Her suit having been dis¬ 
missed. she preferred an appeal to 
the Chief Court and during the pen¬ 
dency of ihe appeal one of the defen- 
d mta-respondents died. An applica¬ 
tion for substitution, under rule 0), 
Order 22. C. P. C., was made out 
of time. It was held that the appeal 
had abat d qua the deceased colla¬ 
teral’s share in the land but no f as 
regards the share; of the other colla¬ 
terals as each had a separate right to 
his ancestral share. In our opinion 
this case concluies the present con¬ 
troversy and we accordingly hold 
that the appeal had not abated iD 
its entirety. 

The first point argued by Mr. Moti 
Sagir was that the adoption of Nandu 
Singh had been proved. He took us 
throueh all the evidence on the record 
and after giviner full cosideration to 
the testimony of the various witnesses 
we are in complete agreement 
with the view of the trial Court and 
hold that the adoption s°t up has not 
been proved. 'Ihe finding as to the 
nature of the property in suit has not 
been contested by either side and we, 
therefore, accept it as correct. With 
regard to the two wills, Mr. Moti 
_ _—— —^ 

(1) [1917] 23 P. R. 1917—3j I. C.277. 
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Sagar frankly, and we think very pro¬ 
perly, admitted that he was unahle to 
urge that they had been proved to 
have been executed. The evilence 
with regard to the execution of 
the*=e two wills and the manner in 
which they were produced leaves no 
doubt in our mind that they are both 
fictitious. 

Toere remains the question to 
whether hy the customary liw of 
the Rohtak District daughters suc¬ 
ceed to the self-acquired property of 
their father in preference to his 
collaterals. Mr. Mot Sagar admitted 
that qu'i the ancestral property his 
.clients have no right to succeed. In 
this connection our attention was 
drawn to a large number of authori¬ 
ties. Before dealing with them, how¬ 
ever, we would note that according 
to Article 23 (2) of Rattigan’s Custo¬ 
mary Law, by the General custom of 
the province a daughter succeeds to 
the self-acquired property of a father 
in preference to his collaterals. Tne 
Fiwdj i-am of the Rohtak District, of 
the year 1879. however,- shows a de¬ 
parture from this general rule, for in 


his right by custom to succeed to the 
self-acquired property of his nephew 
in preference to that nephew’s 
daughter. 

Afowaz v. Gutab Jan (4). This was 
a case relating to Khattars of the 
Attock District, and it was there held 
that daughters excluded collaterals in 
the case of succession to their father’s 
self-acquired property. 

Pala Singh v. Mt. Lachhmi (5). 
This case related to Akali Nihangs of 
the Amritsar District, and in it, it 
was held that a daughter succeeded 
to her father’s self-acquired property 
in preference to collaterals. 

Chhutan ▼. Hizari Lull (6) dealt 
with Gaur Brahmans of the Gurgaon 
District Ghu’am Jilani Khan v. 
Imlad AH (7). dealt with Muham¬ 
madan Rajputs of the Hoshiarpur 
District. ZWtt v. Ram Chani (8) re¬ 
ferred to Brahmans of the Hoshiarpur 
District. Aft. Raj Knur v. Talok 
Singh (9) dealt with GW Jat* of the 
Ferozepore Distr : ct. Devi Ditta v. 
Aft. Indar Devi (10) referred to Jats of 
the Amhala District and B hag wan 
Da tv. Btlwanti (LI) related to the 


answer to questions Nos. 18 and 19 
all the tribes, including the Rajputs 
to which the parties belong, stated 
that a daughter did not inherit her 
father’s estate. Again in the Riwaj-i. 
am of 1909, the same entry appears 
and is made more definite as is ap¬ 
parent from the answers to questions 
Nos. 56 and 57, vide pages 6 and 7 of 
the supplementary paper book. 

We now turn to the authorities 
cited by Mr. Moti Sagar. The first 
of these is tvidhu y. Ram Singh (2) 
This case relates to Hindu Rajputs of 
the Kangra District and in it it was 
held that the collaterals had failed to 
prove a custom entitling them to 
succeed to the self-acquired property 

to L7XZr° PTi ° t0r in Preference 

: de%t^ ab * £{bi Badar-ud-din (3) 

S?'. * 7 th i ^- rains of the Sharakpur 

lasf h6,d that the «"«!• of the 

of ^ e , OWn . 6r ? n whom th0 bur ^n 
of proof l a y had failed tQ efitabUg " 

PWR - 

(3) 1912-20 £ T V^ 3 - 270 P W - R - 
1912—20 P.L.R. 1913-17 1.0,187. 


Jains of the Ambala District. In all 
of these ca<es it was held that col¬ 
laterals were excluded by daughters 
from succession to self-acquired 
propertv. 

In Wazira v. Aft. Maryan (12), a 
case relating to Jats of the Gujran- 
wala District, it was held that daugh¬ 
ters excluded collaterals in the case 
ff the self-acquired property of 


( 4 ) f 1914 ] 

1914— 
920. 

(5) [1915]: 

1915— 

(6) [1916] 

1916— 

(7) [1916]: 
1915—; 

(8) [1916]i 

1915— ; 

(9) ['9161 

1916— ; 

(10) [1916], 
1916— 

(11) [1916]' 

1916— 1 

(12) [1917]I 

1917— : 


97 P.R. 191»—220 P.L R 
•121 P.W.R. 1914—24 I.C. 

105 P.R. 1915-192 P.W.W.- 

32 I.C 16. 

7 P.R. 1916-46 PL.R. 
■129 P.W.R. 1915-30 TC. 22. 

33 K 6 - 196 P ' W - R - 
3? La 29?! 6 - 174 RW R - 

33 R I P cV 91S ~" P ^- R - 


56 P.R. 1916—160 P.L.R* 
-35 I.C. 542. 

74 P.R. 1916-173 P.W.R. 
30 P Tj.R. 1917-36 I.C. 84. 
84 P.R. 1917-151 P.W.R. 
3 P.L.R. 1918-42 I.C. 358. 
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their father. To the same effect are 
the decisions in Manual Singh v. Mt. 
Bwlho (V*) iJats of the Lahore Dis¬ 
trict); Bu llii Parkash v. Chan tar 
Bhan (14), (Brahmans of the Mont¬ 
gomery District ) Ghulam Muham- 
maH v. Mt. Gauhar Bibi (15), (Sipras 
of the Shahpur District) and Mt. 
Jainan v. Nut* Muhammad (16). 

Now, all these authorities show 
that it has been recognised that Para¬ 
graph 23 of Rattigan's Digest lays 
down the general custom of the 
province which is to the effect that in 
the succession to the self-acquired 
property of a sonless proprietor his 
daughter excludes collaterals. It has 
also been pointed out in these same 
authorities that an entry in Riwaj-i- 
am unsupported by any instances is 
evidence carrying very little weight. 
Their Lordships of the Privy Coun¬ 
cil, however, have in Beg v. Allah 
Ditta (17) definitely laid down that an 
entry in a rivcaj-i-am is a strong piece 
of evidence in support of the cus¬ 
tom, it propounds. This dictum of their 
Lordships of the Privy Council has 
beed considered in the later rulings 
of this Court and has as far as we 
have been able to ascertain been 
given effect to. 

After carefully considering all 
these authorities it seems to us that 
in the present case while in the first 
instance the onus lay on the col¬ 
laterals to show that the general 
custom in favour of the daughter’s 
succession had been varied the entry 
in the riwaj-i-am showing the alleged 
variation shifted on to the daughters 
the onus of proving that the entry in 
the Riwaj-i am was wrong and that 
the custom by which the parties were 
governed was the general custom of 

(13) 1918 4 P.R. 1918—46 I.C. 798, 

(14) 1918 123 P.R. 1918-48 I.C. 813. 

(15) 1920 1 Lah. 284—10 P.L R. 

1920—18 P.W.R. 1920—54 I.C. 
419. 

(16) 119201 1 Lah. 365—2 L.L.J. 265— 
58 I.C. 793. 

(17) [1917] 44 Cal. 749-44 I.A. 89- 
45 P.R. 1917-12 P.W.R. 1917— 
21 M.L.T. ?10—32 M.L.J. 615- 
19 Bern. L.R. 3^8-15 A.L.J. 525 — 
21 C.W.N. 842—26 C.L.J. 175— 
38 I.C. 354 (P.C.) 
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the province. We fully recognise 
that when self-acquired property is 
not specifically mentioned in riwaj-i- 
am the entries must prima facie be 
held to relate to ancestral property 
and this would apply to the entries in 
the riwaj-i-am of 879. It seems to 
us, however, that the entries in the 
later settlement, i. e., in the riwaj-i- 
am of 1 909 distinctly bring out the 
question of succession to the self- 
acquired property of a sonless pro¬ 
prietor and that the answer® as re¬ 
corded show that the daughters are 
excluded from succession to such 
property by collaterals. 

In Shadi v. Richa Ram (18) the 
riwaj-i-am of 1879 was under consi¬ 
deration, although on a point different 
to the one now before us. In the 
course of that judgment Rattigan 
and Lai Chand. JJ. sa\ that through¬ 
out the Rohtak District and by the 
customs of all the t-ibes as recorded 
in the riwaj-i-am daughters are not 
recognised as heirs, and having re¬ 
gard to all the circumstances of this 
case, we consider that the onus lay 
on the appellants, to prove that the 
customs as set forth in the riwaj-i-am 
of 1909 did not represei t the true 
state of affairs. With regard to this 
we have been taken through the evi¬ 
dence on the record by Mr. Moti 
Sagar, but we may say at once that 
this evidence proves no instance con¬ 
trary to what was stated in the 
riwaj-i-am. On the other hand, there 
is the oral evidence of a number of 
respectable Rajputs of the District 
who have definitely and clearly 
stated that the custom is as entered 
in the riwaj-i-am and that collaterals 
exclude daughters from succession to 
the self-acquired property of a son¬ 
less proprietor. We think the testi¬ 
mony of these witnesses taken with 
the entry in the riwaj-i-am must be 
taken as establishing the custom 
claimed by the respondents to exist 
and that the appellants have failed 
to rebut that evidence. 

We accordingly dismiss this appeal 
with costs. 

Appeal dismissed. 



(18) [1907) 24 P.W.R. 1907. 
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Jawahar Singh and others Defen¬ 
dants—Appellants. 

v. 

Sewa Singh and others —Plaintiffs 
Respondents. 

S. A. No. 202? of 1922, Decided on 
30th May 1923, from the decree of the 
D- J. Rawalpindi, D/-6th June 1922. 

(o) Civil P. C., 0. 32 R. 4 {3)—Consent may 
be implied. 

The coosent may be implied and is not 
necessarily to be expressed in any document 
on record. Where notice was not issued 
because the guardian happened to be present 
in Court when his appointment was made, and 
in another case notice did really issue, though 
the guardian did not g ; ve any express consent 
but none of the two guardians refused to accept 
the appointment but remained silent and they 
were appointed as guardians and where they 
themseWea were parties to the 9 uit as defendants 
and were member* of the same family and their 
interest in the suit wai identical with that of 
the minors. 

Held , that there was no defect in the ap¬ 
pointment of the guardians. 59 I. C. 691 Foil. 

IP 98 C 1] 

(6) Easement—Obstruction to light and air- 
injunction is proper relief. 

There can be no doubt that any act by the 
defendants which results in obstructing the 
free access of the light and air to which the 
plaintiff is entitled is prima facie an injury of 
a serious character for which compensation in 
money would hardly be an adequate relief. In 
cases of this nature injunction is the rule and 
damages the exception. 9 I. C. tl7 Fo»L 

(P 98 C 2 & 99 C 1) 

Sheo Narain— for Appellants. 

Shamair Chand —for Respondents. 

Judgment.—The facts of the case 
out of which this second appeal has 
arisen are few and simple and may 
shortly be stated as follows :— 

The plaintiff owns certain property 
which adjoins the property owned by 
the defendants. In the northern wall 
of the plaintiff’s house there were 
certain ventilators and windows which 
opened into the courtyard of the 
defendants. Shortly before the insti¬ 
tution of this suit the defendants 
erected certain buildings in this court¬ 
yard which enclosed these windows 
and ventilators and had the effect of 
obstructing the free access of light 
and air which it is alleged had been 
enjoyed by the plaintiff as of right 
without iterruption and as an ease¬ 
ment for more than 20 years. There¬ 
fore the plaintiff instituted a suit for 
1924 Lfl3 & H 


a mandatory injunction praying that 
the defendants be ordered to remove 
these buildings and restrained from 
obstructing the interrupted access 
of ligut a.-d air. It **’as further alle- 
ged that the defendants had construc¬ 
ted two kitchens in the first and second 
storeys respectively and that they 
were allowing the smoke of the 
kitchens to pass into the plaintiffs 
house through the ventilators and the 
windows which had been enclosed by 
these constructions It was prayed 
that an injunction be issued to the 
defendants restraining them from 
doing so. Another allegation made 
in the plaint was that in making these 
constructions the defendants had built 
right up to the northern wall of the 
plaintiff and that they were using this 
wall as a literal support to their house. 
The plaintiff feared that by using the 
wall in this manner the defendants 
would acquire a right of easement 
after the lapse of 20 years to which 
they had no right whatsoever. It 
was accordingly prayed that the 
defendant be ordered to push back 
their wall so as not to touch the plain¬ 
tiff’s wall- The defendants denied the 
claim and contended that the plain¬ 
tiff had not acquired a right of ease¬ 
ment qua the ventilators and the 
windows, they further alleged that the 
intervening wall does not belong exclu¬ 
sively to the plaintiff and that it was 
the joint property of the plaintiff and 
the defendant. The plaintiff’s right 
to maintain a suit for injunction was 
also denied, and it was alleged that 
the plaintiff had been guilty of 
inordinate delay in instituting the 
suit. 

The trial Court found that the 
windows and the ventilators had 
existed for more than 20 years prior 
to the institution of the suit, that the 
intervening wall belonged exclusively 
to the plaintiff and that he was enti¬ 
tled to maintain a suit for injunction. 
A decree was accordingly granted to 
the plaintiff in the terms prayed for. 
The defendants preferred an appeal 
to the Distriot Judge whioh was 
dismissed. 

They have now come up to this 
Court in second appeal through Sheo 
Narain, and the following contentions 
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have been raised by him before me on 
their behalf. Firstly it is contended 
that there were certain minor defen¬ 
dants in the case who were not pro¬ 
perly represented, and that the decree 
is therefore not binding on them. It 
is pointed out that Surjah Singh 
defendant was appointed guardian-a</- 
litini of Dyal Singh and Autar Singh 
minors, but that no notice of the 
appointment was served upon l.im as 
required by order 32 rule 3 (4) of the 
Civil Procedure Code, that the guar¬ 
dian never gave his consent to ihe 
appointment and that the appoint¬ 
ment under these circumstances must 
be considered to be invalid- As 
regards Jawahir Singh who was ap¬ 
pointed guardian-rz /- item of Narain 
Singh minor, it is urged that a formal 
order of his appointment was never 
made, that he never expressed his 
willingness to act as guardian and 
that the interests of the minor were 
left entirely unprotected. This con¬ 
tention in my view is wholly untena¬ 
ble Consent may be implied and is 
not necessarily to be expressed in any 
document on record. The fact of the 
matter appears to be that in one case 
notice was not issued because the 
guardian happened to be present in 
Court when his appointment was 
made, while in the other case notice 
did really issue, though the guardian 
did not give any express consent. 
None of the two guardians, however 
refused to accept the appointment but 
remained silent, they were appointed 
guardians and were themselves par¬ 
ties to the suit as defendants. They 
were members of the same family and 
their interest in the suit was inden- 
tical with that of the minors. The 
suit was hotly contested and though 
a formal order of appointment was 
not made in one case, there is no 
reason to suppose that the interests 
of the minors were not properly look¬ 
ed after. In 59 I. C. 671 it has been 
held by the Allahabad High Court 
that “it is not necessary that the con- 
sent of the person to be appointed 
guardian, under Order 32 rule 4 (3) of 
the Civil Procedure Code, should be ex¬ 
pressed ; it may be implied fro n con¬ 
duct, as, where notice is served on a 
person to show cause why he should 
not be appointed guardian, and he 


does not appear -n answer to the 
notice appointing him guardian. It 
has further been held in that case that 
in the absence of anything to suggest 
that the interests of a minor have not 
been duly protected in a suit, and 
that he has been prejudiced by the 
appointment of a guardian, an irregu¬ 
larity in the appointment is not a 
sufficient ground for setting aside the 
proceedings at the instance of the 
minor.” Following this decision and 
having regard to the fact that no 
prejudice was caused to the defendant 
minors, I hold that there was no 
defect in the appointment of theguar- 
dians and that the minors are bound 
by the latter’s actions. I overrule the 
contention. 

Next it is contended that on the 
facts of this particular case the plain- 
titf is not entitled to a decree for a 
mandatory injunction and to have the 
buildings constructed by the defen¬ 
dants pulled down. It is urged that 
though the buildings were being con¬ 
structed to the knowledge of the 
plaintiff, he kept silent and did not 
object, and instituted the suit long 
after the buildings had been comple¬ 
ted. The argument is that though 
the plaintiff may have been entitled 
to an injunction in the first instance, 
he has lost the right to obtain that 
relief by his laches and that he should 
be given a decree for damages only if 
he is at all held entitled to a decree. 
With this contention, I am unable to 
agree. It appears from the records 
that on the 29th cf November 1919 the 
plaintiff applied to the Health Officer 
that the defendants were threatening 
to obliterate the windows and ventila¬ 
tors and that this aotion on their part 
would render the plaintiff s house 
altogether uninhabitable. In January 
1920 the building was commenced and 
the suit was instituted on the 19th of 
February 1920, 

I do not think there was such 
inordinate delay in instituting the 
suit as would disentitle the plaintiff 
to obtain a relief by way of injunction. 
There can be no doubt that any apt 
by the defendants whioh results in 
obstructing the free access of light 
and air to which the plaintiff is entitl¬ 
ed is prima faice an injury of a serious 
character, for which compensation m 
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money would hardly be an adequate 
relief. In 9 I. C. page 41? it was held 
by their Lordships of the Madras 
High Court that in cases of this 
nature injunction was the rule and 
damages the exception. The Plain¬ 
tiffs right to an easement whereby he 
was entitled to have uninterrupted 
access of light and air through his 
windows and ventilators not having 
been contested in this appeal he is 
prima facie entitled to insist that he 
should be maintained Tn his enjoyment 
of the easement. Moreover there is 
ample authority for holding that the 
grant of an injunction is purely a dis¬ 
cretionary matter. There being no 
allegation in this case that the discre¬ 
tion was not exercised in a judicial 
manner I do not see how I can inter¬ 
fere with the orders of the Courts 
below which under the circumstances 
appear to me to be quite fair and 
reasonable. 

Pandit Sheo Narain’s n< xt conten¬ 
tion is that the decree of the learned 
District Judge is not in conformity 
with his judgment and that the build¬ 
ings constructed by defendants should 
not be ordered to be pulled down in 
their entirety. It is pointed out that 
the finding as given in the judgment 
was to the effect that the kitchen in 
the lower storey should be demolished 
at least so as to bring the roof below 
the plaintiffs ventilator CW.I- the 
decree on the contrary, is an absolute 
decree for demolition without any 
reservation. It is admitted in argu¬ 
ments that the kitchen in the second 
storey must come down if the roof of 
the kitchen in the first story is to be 
lowered, but it is contended that, in 
order to provide free access of light 
*nd air to the plaintiffs house it is 
necessary that the kitchen in the 
lower storey should be demolished as a 
whole. It is urged that this object can 

by ! 0werin e the roof of the 
kitchen by a few feet. Mr. Tek Chand 

tor the respondem does not object to 
ft* of the cZ t 

«tch. n £\ h Xt d sn. 0 ^ 


b« awarded a decree for an injunction 
to the effect that the defendants 
should lower the roof of the kitchen 
in that storey so as to bring it below 
the plaintiff’s ventilators C. W. 1. As 
to the room which adjoins the kitchen 
in the second storey, it should be 
pushed back to the extent of 8 feet 
from the plaintiffs wall which I think 
would be quite sufficient to allow free 
admission of light and air into the 
plaintiffs house through his window 
A and the ventilator C. W. 2. Lastly, 
it is contended that the defendants 
in building their room right up to the 
plaintiffs wall in the first storey have 
not encroached upon the plaintiffs 
rights in any way whatever and that 
the contemplated injury is more 
imaginary than real. It is unneces¬ 
sary, however, to give any finding 
upon this point as it is agreed before 
me by the parties that the plaintiff 
should be given a declaration to the 
effect that the defendants should not 
by mere lapse of time acquire an 
easement of literal support to their 
buildings by reason of the fact that 
their walls touch the walls of the 
plaintiff. The decree of the lower 
Court should accordingly be modified 
and, instead of the defendants being 
required to push back their room in 
the 1st storey, the plaintiff would be 
given a declaration as above indicated. 

No other point is urged before me 
m arguments. The result is that the 
appeal substantially fails and is dis¬ 
missed except in regard to the three 
points mentioned above. Parties 

should bear their own costs in this 
Court. 

Decree modified. 
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Mt. Hamiri —Petitioner. 

v 

The Crown —'Respondent. 

Criminal Rev. No. 1044 of m* 
Decked on 27th October 1922, from 

Jufe m r 2 ' 1325 of 1922 Hfo 
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Opium Act. (1 of 1878) S. 9 — Preparation 
and Admixture — Meaning. 

The word “ preparation " designates a 
completed or manufactured article and not an 
article in process of manufacture, the test be¬ 
ing whether the stage has oeen reached at 
which it can be used. The word “admixture" 
refers only to a completed article and can only 
be applied after the mixing has been finished, 
and not earlier. The articles designated by 
both words only come within the scope of their 
respective definitions when they have been 
prepared or mixed as the case may be. 

(P 101 C 11 

Nemo— for Petitioner. 

Dilip Singh —for Respondent. 

Reference.—The accused on con¬ 
viction by Sardar Gurpartab Singh 
exercising the powers of a Magis¬ 
trate of the 1st Class in the Karnal 
District, was sentenced, by order, 
dated 2nd May, 1922 under S. 9, 
Opium Act (of 1878), to a fine of 
Rs. 25, or in default to two months’ ri¬ 
gorous imprisonment. (The fine has 
been paid). 

The facts of this case are as fol¬ 
lows 

Mt. Hamiri has been convicted 
under S. 9 of the Opium Act (of 1878) 
and sentenced to Rs. 25 Sne. She 
was found in possession of a solu¬ 
tion of opium in water weighing 5 
tolas and the Magistrate has found 
that this is a "preparation of opium. 
As the weight exceeds the premitted 
limit of 2 tolas it amounts in his opi¬ 
nion to a breach of rule 37 (d) of the 
rules framed under the Act. 

There is complete agreement as to 
the facts. Mt. Hamiri was making a 
preparation of opium called mad hair 
which is made by placing a small 
quantity of opium together with bar¬ 
ley husks in water and causing the 
water to evaporate. The ma'lhak 
when dried is smoked. The quantity 
of opium in the water was very small, 
according to Mt. Hamiri as much as 
would go on a two anna bit, while the 
Magistrate says 4 or 5 rattis. Ad¬ 
mittedly the amount of opium, of 
which Hamiri was found in possession 
was within the legal limit and equally 
the ma'lhak when prepared would hare 
also been within the legal limit. The 
conviction is based upon the fact that 
the weight of the solution exceeds the 
legal limit of a preparation of opium. 

The proceedings are forwarded for 
revision on the following grounds 


The rule runs as follows : 37—Any 
person may without a license at any 
one time have in his possession.— 

((/) preparations or admixtures of 
pure opium, other than those used for ' 
smoking in any quantity not exceed¬ 
ing in the aggregate two tolas- 
The word " preparation ” has two 
meanings, (1) abstract, the act of pre¬ 
paring, (2) concrete, the thing pre¬ 
pared. It is in the latter sense that 
the word is used in rule 37 (d). The 
substance prepared or preparation in 
this case is the ma'lhak and the stage 
at which the mixture of opium, bar¬ 
ley husks and water was seized is not 
a preparation, i.e., not the finished 
article, but something in course of 
preparation, n<>t yet prepared. 

The word “ admixture ” does not 
help because what was found was a 
solution. If the weight of the water 
be excluded, the weight of the admix¬ 
ture is well within the legal limit. 

If it is not an olfence to possess a 
certain quantity of opium, it is hard 
to see why it is an otfence to possess 
the same quantity dissolved in water. 

The Public Prosecutor referred by 
way of analogy to paragraph 139 of 
the Punjab Excise Manual, which says 
“ It is possible that the decoctions 
made from two seers of popny-heads 
would be more than three tolas. Thus 
a man would be guilty of illegal pos¬ 
session of post made from poppy-heads 
legally possessed. As however, the 
post would probably be drunk as soon 
as it was made, the anomaly is, in 
practice, negligible. 

As to this the post is the completed 
preparation or decoction from the 
poppy-heads, and the point I am con¬ 
sidering does not arise that the leK a j 
limit of possession is only exceeded 
at an intermediate stage when the 
opium cannot possibly be consumed. 

I therefore recommend that the 
conviction be set aside. 

In case it be held that the solution 
comes within the wording of the rule, 

I think the fine should be reduced to 
a nominal one. The Magistrate was 
of opinion that it was doubtful whe¬ 
ther the term preparation or admix¬ 
ture would apply to the solution. 

If he were doubtful he should 
have given the accused the benefit or 
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the doubt. He also said quite cor¬ 
rectly that the case was merely a 
technical one. He ought not to have 
inflicted a substantial fine. 

Judgment. 

Harrison, J.—Mr. Dalip Singh ha9 
put both sides of the case before me 
and has discussed the various mean¬ 
ings which can be put on the words 
“ preparation ” and “ admixture. 

As to the word “ preparation'” I 
(agree with the view taken by the 
earned Sessions Judge, and hold that 
inere it designates a completed or 
(manufactured article and not an 
article in process of manufacture, the 
est being whether the stage has been 
eached at which it can be used. 

So also the word “ admixture ” in 
(my opinion refers only to a completed 
(article and can only be applied after 
(the mixing has been finished, and not 
(earlier. It is unnecessay to define the 
precise difference between an “ ad¬ 
mixture " and a “ preparation.” There 
is a difference, but the articles desig- 
ated by both words only come with¬ 
in the scope of their respective defl- 
itions when they have been prepared 
r mixed as the case may be. In the 
intermediate stages an offence has 
only been committed if the amount 
of opium used in the manufacture is 
more than that permitted by law. I, 
therefore, accept the application for 
revision and acquit Alt. Hamiri. The 
fine will be refunded. 

Revision nccepte!. 
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Khan Muhammad —Petitioner. 

v. 

The Crown —Opposite Party. 

Criminal Rev. No. 1687 of 
Deoided on 2nd December 1922, fr 
the S. J. Jhelum, D/- 21st June 192: 

Criminal P. C., 8. <70—• Court' inch 
Committed?* he before whom 

The word ‘Court’ in a 476 firim 

Code . includes the iucceaaor 
Judge before whom the alleged offence 

K?i 0rto J bMe ^ the commie 

of it was brought in the couue of a iudi 

proceed ng, 37 Cal. 648 F. B. FoL 34 * 

11 B. 164 Appr. 6 P. R. Or. 1909 Dieaent 

[P. 101, C 


B. D. Kureshi— for Petitioner. 

Nemo —for Opposite Party. 

Judgment—This has been filed as 
an appeal but has been treated as an 
application for revision as no appeal 
lies from the order cotnplair ed of. The 
order in question which was passed by 
Mr. Malan, Sessions Judge of Jhelum, 
on the 21st of June last directed under 
S. 476, Criminal Procedure Code, the 
prosecution of one Khan Muhammad 
for an offence under S. 193, Indian 
Penal Code. The facts which gave 
rise to the order of the learned 
Sessions Judge are fully stated there¬ 
in and interference is sought on the 
ground that the alleged false evidence 
was given before Mr. Malan’s pre¬ 
decessor and that, therefore, he had no 
jurisdiction to direct the prosecution 
under S. 476, Criminal Procedure Code. 

In support of this contention 
counsel for the applicant refers to 
Crown v. Ml. Dauli (1). in which it 
was held that it is only the individual 
Magistrate before whom the offence 
was committed in Court who can take 
action under S. 476, Criminal Pro¬ 
cedure Code. The learned Judge who 
decided that case followed Begu Singh 
v. Emperor (2), and Kartik Ram v. 
Emperor (3) but those authorities were 
subsequently rendered of no effect by 
reason of the full Bench judgment of 
seven Judges of the High Court of 
Calcutta reported in Bahadur v. 
Eradaiullah Mallick (4), wherein it^ 
was held that the word “Court” in! 
S. 476, Criminal Procedure Code,! 
includes the successor of a Judge 1 
before whom the alleged offence was 1 
committed or to whose notice the 
commission of it was brought in the 
course of a judicial proceeding. The 
same view was taken in In the matter 
of the petition of Nawal Singh (5) In re 

(1) [1909] 6 P.R. 1909 Cr.-12 P.W.R. 
1909 Cr—104 P.L.R. 1909-10 
Cr.L.J. 158-2 I.C. 812. 

U) [1907] 34 Cal 551-5 C.L.J. 508- 
11 C.W.N. 568-5 Cr.L.J. 398- 
2 M.L.T. 298 (F.B.) 

(3) [1908] 35 Cal. 114—7 Cr L.J. 134. 

(4) [1910] 37 Cal. 642—14 C.W.N. 
799-12 C.L.J. 45-11 Cr.L.J. 
407—6 I.C. 801 (F.B.) 

(5) [1912] 34 All. 393-9 A.L.J. 481— 
13 Cr.L.J. 302-14 I.C. 766. 
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Lakshmi Das Lalji (6), and Ranaa 

Ajyar v. Emperor (7). Under these 

circumstances I consider that I am 

not bound to follow the decision in 

Crown v. ML Dauli (1) with which 

1 disagree. I fully agree with the 

views expressed by the Calcutta High 

V™ rt , ™ Bahadur v. Eradaiullah 
Mallick (4). 

The Court to whose notice the 
commission of the alleged offence was 
brought in the course of a judicial 
proceeding was that of Lala Topan 
Ram, Additional Sessions Judge of 
Jhelum, and Mr. Malan who passed 
the order complained of was his 
successor. 

The next objection urged by counsel 
is that the order was passed three 
months after the conclusion of the 
trial by the Additional Sessions Judge 
and tha<; this should not have been 
done having regard to the decision 
of the Madras High Court in Aiya 
Kannu Pillai v. Emperor (8) wherein 
it was stated that the power conferred 
by S. 476, Criminal Procedure Code, 
can be exercised by the Court only in 
the course of a judicial proceeding or 
at its conclusion or so shortly there¬ 
after as to make it really the continu¬ 
ation of the same proceeding in the 
course of which the offence was com¬ 
mitted. In the present case there 
was no delay. Lala Topan Ram 
called upon Khan Muhammad to 
show cause against his prosecu¬ 
tion on the 27th March 1922, 
i.e., one day before he decided the case 
in which Khan Muhammad gave his 
evidence. Proceedings were subse¬ 
quently stayed pending the decision 
of the appeal of the accused persons 
by the High Court and within a few 
days after the decision of the appeal 
Mr. Malan passed the order com¬ 
plained of. I, therefore, see no force 
in either of counsel’s contentions and 
I reject the application. 

Application rejected. 


(6) [1907] 32 Bom. 184—10 Bom.L.R. 
28—3 M.L.T. 116—7 Cr.L.J. 35. 

(7) [1905] 29 Mad. 331—4 Cr.L.J. 
175. 

(8) [1908] 32 Mad. 49—19 M.L.J. 
42—4 M.L.T. 404—9 Cr.LJ. 41 
(F.B.) 
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Martineau and Moti Sagar, jj 

Kala ami others— Plaintiffs—Appel¬ 
lants. 

v. 

MamChand and of/mrs-Defendanis- 
Respondents. 

S. A. No. 3078 of 1922, Decided on 
19th April 1923, from the decree of 
the Dt. J., DeUii, D/- 15th March 
1922. 

Custom (Punjab)- Alienation—Sonless pro¬ 
prietor has wide powers of alienation—Rohtak 
district . 

In the Rohtak Dt. a sonless proprietor hai 
wide powers of alienation and the onus of prov¬ 
ing that his power of alienation over ancestral 
property is restricted lies on the person 
alleging it. [P. 102 C. 21 

Shamair C/iand —for Appellants. 

Bliajan Lai —for Respondents. 

Judgment.—The land in suit, which 
was the ancestral property of Hira, a 
Gujar of the Rohtak Tahsil, was sold 
by him to defendants 1 and 2. Some 
of his collaterals sue for possession of 
the land, contending that the sale is 
invalid for want of necessity. The 
lower appellate Court has dismissed 
the suit, holding that Hira had an 
unrestricted power of alienation, and 
the only question in this second appeal 
is whether that decision is correct. 

The late Mr. Clifford, Divisional 
Judge of Delhi in a number of cases 
took the view that in the Rohtak 
District a proprietor had wide powers 
of alienation and that the onus of 
proving that his power of alienating 
ancestral property was restricted lay 
on the person alleging it. This view 
was followed in the Chief Court in 
several cases to which the learned 
District Judge has referred. The 
entry in the riwaz-iam of 1879 was to 
the effect that reversioners could not 
object to alienations, and in the 
current riwaz-i-am compiled by 
Mr. Joseph it was definitely stated 
that a sonless proprietor has full 
power to alienate his property even 
without necessity. The appellants 
rely on 76 P. R. 1914, in which it was 
held by a Division Bench that it was 
not proved that by custom an agricul¬ 
tural proprietor of the Rohtak District 
can dispose of at pleasure his ancestral 


Kala v. Mam Chand 



103 


1924 Lahore ISHaR blNGH v 

land. But the previous rulings to the 
contrary were not considered in that 
case, and the decision has not been 
followed in more recent judgments, 
namely, 64,1.C. 549 and il I.C. 829. 
In 71 I.C. 829 Campbell J. pointed out 
that 76 P.R. 1914 dealt with land in 
another tahsil , and also that in that 
case the riwaj-i-am was not before the 
Court, and he observed that that 
judgment must be read subject to 
what was laid down regarding the 
riwaj-i-am by the Privy Council in 
45 P.R. 1917. He decided therefore 
that a sonless proprietor of the 
Rohtak Tahsil of the Rohtak District 
had unrestricted powers of alienation 
in respect of ancestral land. An 
appeal from his decree under the 
Letters Patent was dismissed, the 
Division Bench agreeing with his 
conclusions. This finally sets the 
matter at rest, and we accordingly 
agree with the decision of the lower 
appellate Court .and dismiss this 
appeal with costs. 

Appeal dismissal. 
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Shadi Lal, C. J. and Lumsden, J. 

Ishar Singh and others —Plaintiffs— 
Appellants. 

v. 

Surat Singh and another — Defend¬ 
ants—Respondents. 

S. A. No. 2340 of 1920, Decided on 
9th May 1923, from the decree of the 
Dt. J. Amritsar, D/- 3rd July 1920, 

Hindu Law — Adoption—Adoption proved 
invalid—Gift or will to take effect i/so men¬ 
tioned. 

Where a deed contains a testamentary dis¬ 
position in favour of a person believed to be the 
adopted son, it ia a question for consideration 
whether on the failure of adoption the gift 
also fails. The Court has to deoide in each 
oase. after considering the language of the 
dooument and the surrounding circumstances, 
whether the adoption was the reason or motive 
for making the gift or bequest, or whether the 
mention of the donee or legatee as an adopted 
son was merely descriptive of the person to 
take under the gift or bequest and he was to 
take the property even though his adoption 
may not be valid. 9 C. 463 and 28 AIL 488 

But this is the law with respect to oases where 
there is an eipress gift or bequest in favour of 
an alleged adopted son. If the instrument 
however, does n°t mention any gift infer vivos 
to the adopted son or any testamentary dis¬ 
position in his favour, the deed cannot be 
treated as a deed of gift. 63 P. R. 1918 Dist. 

IP. 103,0. 81 


. Surat Singh 

Ramchand Manchanda and Badri 
Das —for Appellants. 

Sheo Narain —for Respondents. 

Judgment.—On the 2nd September 
1913, Ganda Singh, a Jat of the vil¬ 
lage Khutrai K'.urdin the District of 
Amritsar, executed a deed of adoption 
in favour of th_• defendant Surat 
Singh. The plaintiffs, who are Ganda 
Singh’s collaterals, have brought the 
present action for a declaration that 
the deed of adoption is a fictitious 
document ar.d shall not affect their 
rights to succeed to the estate of 
Ganda Singh. Now, the District Judge 
concurring with the trial Court holds 
that Surat Singh was never actually 
adopted by Ganda Singh, and that the 
alleged adoption was a mere paper 
transaction. The learned Judge has, 
however, treated the deed of adoption 
as a deed of gift and has granted a 
declaratory decree in favour of Surat 
Singh’s right to succeed to the estate 
of Ganda Singh, since the property 
held by the latter has not been prov¬ 
ed to be ancestral qua the plaintiffs. 

Now, it has been repeatedly held, 
vide inter alia, 11 Cal. 463 and 28 All. 
488, that where a deed contain® a testa¬ 
mentary disposition in favour of a 
person believed to be the adopted son, 
it is a question for consideration whe¬ 
ther on the failure of adoption the 
gift also fails. The Court has to de- 
cde in each case, after considering 
the language of the document and the 
surrounding circumstances, whether 
the adoption was the reason or motive 
for making the eift or bequest, or 
whether the mention ef the donee or 
legatee as an adopted son was merely 
descriptive of the ptrson to take under 
the gift or bequest and he was to take 
the property even though his adoption 
may not be valid. This is the law 
with respect to oases where there is 
an express gift or bequest in favour 
of an alleged adopted son. The in¬ 
strument before us, however, does not 
mention any gift inter vivos to Surat 
Singh or any testamentary disposition 
in his favour. It ooncains merely a 
declaration of adoption, whioh decla¬ 
ration has been found to be incorreotj 
and does not even remotely refer tol 
any property held by Gunda Singh] 
We fail to understand how suoh al 
deed oan be treated as a deed of gtft.l 
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The learned District Judge has re¬ 
lied upon a judgment of the Punjab 
Chief Court in Sant Singh v. Sad ha (1) 
where the adoption was found to have 
taken place but according to the cus¬ 
tom governing the parties it was held 
to be invalid. The property affected 
by the adoption was however, not- 
anci'Stial, and the learned Judges 
consequently held that as the adoptor 
was entitled to transfer his non-an- 
cestra. property to the adopted son 
without the consent of hi> collaterals, 
the adoption, though invalid by cus¬ 
tom, should be viewed as a gift to the 
ado• ted son to take effect after his 
death. It is unnecessary to decide 
whether the rule laid down in that 
judgment can be regarded as a correct 
exposition of the law on the subject 
because the present case is distin¬ 
guishable from that case. As pointed 
out above, even the factum of adop¬ 
tion has not been proved in the case 
before us, and there is, therefore, 
nothing i i the deed which could by 
any stretch of reasoning be treated as 
a gift or a testamentary disposition 
in favour of Surat Singh. 

The result is that we accept the 
appeal and reversing the decree of the 
District Judge restore that of the 
Court of first instance. The plaintiffs 
shall recover from Surat Singh the 
costs incurred by them in this Court 
as well as in the District Court. 

Appeal allowed. 


(1) 1912] G3 P.R. 1912—222 P.W.K. 
1912—14 I.C. 23. 
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Broadway and Fforde, JJ. 

Allu ami others — Convicts—Appel¬ 
lants. 

v. 

The Emperor —Respondent. 

Criminal App. No. 238 of 1923, De¬ 
cided on 5th June, 1923, from the order 
of the S. J., Montgomery, D/- 20th 
January, 1923. 

Criminal P. C„ S, 537 -r- Infringement of 
statute is not covered by S. 637. 

S. 537 of tho Code does not apply to an in¬ 
fringement of statutory requirement. It only 
appl es to errors omiisions and irregularities of 
a technical nature whioh may occur by acci¬ 
dent or oversight in the course of proceedings 
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conducted in the mode prescribed by statute 
25 Mad. 98 Foil. [P. 106, C. 2, P. 107, C. 1) 

Where two cross cases were tried together and 
the accused in each case replied that the 
prosecution evidence in one be considered as 
defence evidence in the other and it was bo 
considered. 

Held-, that the procedure was illegal and 
this is not curable by S. 537. 

Abdul Aziz and Chowdhuri Shahab- 
ud-nin —for Appellants. 

Des Raj Sawhney —for the Crown. 

Judgment.—Two sets of appeals 
are before us, one on behalf of Alu 
and other persons, and the other 
on behalf of three persons Saadullah, 
Agra and Ibrahim, from the convic¬ 
tions and sentences of the Sessions 
Judge of Lahore under Ss. 302 and 
147, Indian Penal Code, in cross cases 
of riot. 

We have been asked to hear the two 
*ets of appeals together, but at the 
opening of the case counsel for both 
sets of appellants have raised the 
preliminary odjection that the trials 
out of which these appeal 1 * have 
arisen have been conducted in a man¬ 
ner which is not in accordance with 
law. Before, going into the merits of 
the case we, therefore, have to con¬ 
sider whether or not this objection is 
well founded and if 60 , what course 
we should take in regard to the con¬ 
victions and sentences of the trial 
Court. 

The facts of the case are briefly 
these:— 

On the 16th July 1922 a serious 
fight took place between two parties 
of Muhammadan Jats, the Wahni- 
wals and the Baghelas, resulting in 
the death of one person and injuries 
to several others. Of the Wahniwal 
faction seven persons, namely, Alu, 
Naman, Alia, Garu, Farid, Basra and 
Gahru, and of the Baghela faction 
four persons, namely, Hasta, Saadul¬ 
lah, Agra and Ibrahim have been 
brought to trial. With the exception 
of Hasta, all have been convicted, 

Alu and Farid have been sentenced to 
death under S. 302 of the Indian Penal , 
Code and the remainder have been 
sentenced under S. 147, Indian Penal 
Code, to two years’ rigorous imprison¬ 
ment each. The mode in which the 
trials were conducted was as fol¬ 
lows :— 
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The trial of Alu’s party before the 
Sessions Judge commenced on the 
16th January 1923. Witnesses for the 
prosecution were examined on the 
16th 17th and 18th, two of these wit¬ 
nesses, namely, Agra and Hasta, 
being persons returned for trial in the 
cross case. 

On the 18th January at the conclu¬ 
sion of the prosecution case, Alu was 
asked by the Sessions Judee whether 
he wished to produce any evidence in 
defence, to which he replied :— 

“ I give up my defence witnesses 
in this case but I want the prose¬ 
cution witnesses in the cross case to 
be treated as defence witnesses in 
this case. 

The same question was put to each 
of the remaining accused of the Alu 
faction, and the reply to this question 
in each case was “ I»say the same as 
Alu.” 

Counsel for the seven accused ad¬ 
dressing the Court then said. “ I 
close my case and do not call any 
defence witnesses in this case. But I 
would like the prosecution witnesses 
in the cross case to be treated as 
defence witnesses in this case. I 
would also ask that the assessors 
should not give their opinion in this 
case until they have heard the cross 
case. 

Having arrived ai this stage on the 
18th January, the Sessions Judge 
then proceeded on the same day to 
take the evidence in the case of Hasta 
and others. As in the previous case, 
witnesses for the prosecution only 
were called, consisting of the seven 
already tried and some twelve others 
who were not among the accused of 
either party. These witnesses were 

isin! X T arained 0n the one da y> the 
18 th January, and at the close of the 

evidence for the prosecution the Ses- 

f dgS &S ^ ed Hasta ’ if he had 

w J d * f S? Ce Wltnesse9 - T he answer 
was. No except that I want the 

Bftlamf 6 ° f Waryara - Sadara and 
Balanda prosecution witnesses in the 

cross-oase to be treated as defence 

Temafnin 8 "tu™ ****-'' Eaoh of the 
Sked thf t 6 prisonera ^ being 

“No I aav ft® 8 question ’ replied 

1 ay the same as Hasta." No 

the ^on 7 a \ made by cou nsel for 
the accused such as was made in the 


former case, and the defence was 
tacitly closed. It is important to note 
that of the three witnesses referred to 
by Hasta, only the first two had ac¬ 
tually given evidence ; the third, 
Balanda, not having been examined 
at all. 

Nothing further in the way of exa¬ 
mining witnesses or recording evi¬ 
dence was done in either of the cases, 
but on the following day, the 19th 
January, speeches by counsel for the 
prosecution and for the defence were 
delivered in both the cases. At the 
conclusion of the address by counsel, 
the assessors were asked by the Court 
to give their opinions as regards 
the innocence or guilt of all the ac¬ 
cused and their opinions were record¬ 
ed on the 19th. On the 20th January the 
judgment of the Court was delivered 
and sentences passed. 

Now it is quite obvious to any one 
with any practical knowledge of the 
mode in which a criminal trial should 
be conducted, that the procedure 
adopted in these cases was a serious 
departure from the usual and proper 
course. The fact that prisoners and 
their counsel have consented to this 
course being adopted cannot give it 
a legal sanction, for it is a well esta¬ 
blished principle of Criminal Law 
that a prisoner can consent to noth¬ 
ing. Nor can the consent of counsel 
for an accused person validate a 
course of procedure which the law 
does not authorize. 

It is urged by counsel for the 
Crown that although the procedure 
adopted in these cases was irregular, 
| u ™?„ irr 0 8 ula rity is covered by 
b - 537 (a) of the Code of Criminal Pro¬ 
cedure, which provides that “no find¬ 
ing, sentence or order passed by a 
Court of competent jurisdiction shall 
^reversed or altered under Chapter 
-X-AVII or on appeal or revision on 
account of any error, omission, or 
irregularity in the complaint, sum¬ 
mons, warrant, charge, proclamation, 
order, judgment or other proceedings 
before or during trial, or in any en¬ 
quiry or other proceedings under this 
. ode unless suoh error, omission or 
irregularity has in fact occasioned a 

iu ? tioe - In m 7 opinion this 
contention is not sustainable. This 
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section only applies to errors omis¬ 
sions or irregularities of a formal 
nature, and does not cover a substan¬ 
tial departure from the mode of con¬ 
ducting criminal trial laid down by 
law. This seems to be clear from 
the illustration given at the foot of 
the section, which shows the class of 
irregularity contemplat 'd. 

In my opinion the procedure adopt¬ 
ed in the cases before us is wholly 
unathorized by law in several parti¬ 
culars. In the first place, though the 
two sets of accused were intended to 
have been tried separately as in law 
they were bound to be the mode in 
which they were actually tried was in 
substance a joint trial. Only prose¬ 
cution evidence appears on each re¬ 
cord ; speeches of Counsel were re¬ 
served till the close of both cases, the 
assessors were not asked to give their 
findings until both cases had been 
closed, and only one set of findings 
was recorded in respect of both, and, 
finally, one composite judgment was 
delivered. In fact the first two para¬ 
graphs of the judgment show conclu¬ 
sively that the whole matter was in 
substance dealt with as a single 
trial. 

A still graver objection to the mode 
in which these cases were dealt with 
by tne trial Court lies in the manner 
in which the Court dealt with the evi¬ 
dence for the defence. In th case of 
Alu and others, the Court acquiesced 
in the request by the prisoners on 
trial that witnesses who had not yet 
given evidence, but who were to be 
examined as v itnesses for the prose¬ 
cution in the cross-case, should be 
treated as witnesses for the defence 
in the case at hearing. If this request 
had in fact been given effect to, the 
result would have been that the evi¬ 
dence of each prisoner, and of each of 
his co-accused would have appeared 
subsequently on the record as evi¬ 
dence in his defence. In other words, 
each of a number of prisoners jointly 
tried would have been treated as a 
competent witness for his co-accused 
and also as a competent witness on 
his own behalf. Moreover, the only 
way in which the evidence could 
legally be given, assuming the wit¬ 
nesses to be competent, would be to 
put each witness in the box and 
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examine him orally at the close of the 
prosecution case. This, needless to 
say, was not done. What was in fact 
done was to take the written record of 
the prosecution evidence in Hasta’s 
case and treat it without further for¬ 
mality as evidence for the defence in 
Alu's case after both cases had been 
concluded. In the case of Hasta and 
his co-accused, the matter was some¬ 
what different. Here the accused 
asked that three specific persons, 
Waryam, Sadara and Balanda. who 
were described as prosecution witness¬ 
es in Alu’s case, should be treated as 
defence witnesses for Hasta and his 
fellow prisoners. That is to say, the 
statements given in evidence by 
Waryam, Sadara and Balanda for the 
Crown at the prosecution of Alu and 
others, were without any further for¬ 
mality to be regarded as evidence 
duly recorded on behalf of Hasta and 
his co-accused. Not only is such a 
method of recording evidence hope¬ 
lessly and entirely illegal, but in fact 
it resulted in one witness for the de¬ 
fence in the Hasta case being omitted 
altogether, as Balanda did not appear 
as a witness at aU at any stage of the 
proceedings. 

A further objection to the method 
adopted for dealing with defence evi¬ 
dence, is this :—Such evidence apart 
from all other infirmities, would be 
evidence given in the absence of the 
accused. This is in violation of the 
provisions of S. 353 of the Criminal 
Procedure Code, and is, therefore, not 
only irregular but illegal. 

It is unnecessary to multiply rea¬ 
sons why the various infringements 
of the law governing criminal trials 
Which have occurred in these cases 
should not be countenanced. 

In all penal matters the utmost 
strictness in procedure must be ob¬ 
served. Where the mode in which a 
Criminal trial is to be conducted is, as 
it is in India, regulated by statute, a 
departure from the authorized pro¬ 
cedure can itself only be sanctioned 
by a statutory provision. There is 
no such sanction for any of the ille¬ 
galities which have taken place in 
the course of the trial of these two 
cases. S. 537 of the Code of Criminal 
Procedure does not apply to an in¬ 
fringement of statutory requirements. 
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It only applies to errors, omissions 
and irregularities of a technical nature 
which may occur by accident or over- 

E ight in the course of proceedings 
onducted in the mode prescribed by 
tatute. To use the words of the Lord 
Chancellor in delivering the judg¬ 
ment of the Privy n ouncil in Subra- 
mania Ayyar v. King Emperor (1). 

“ These trials were prohibited in the 
mode in which they were conducted,” 
and were, therefore, illegal ” 

For the reasons given above I am 
of opinion that these appeals must be 
accepted and the convictions and 
sentences of the Court below should 
be set aside, and new trials ordered. 

Broadway, J.—I concur in the pro¬ 
posed order. The appeals are accept¬ 
ed, the convictions and sentences are 
set aside and the cases are returned 
to the Court of Sessions to be retried 
in accordance with law. 

Appeals allowed. 
Retrial ordered. 


(1) [1900] 25 Mad. 61—28 I.A. 257— 
11 M.L.J- 233—3 Bom. L.R. 540 — 
5 C.W.N. 866-10 M.L.J. 147 
(P.C.) 
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Harrison and Zafar ali, JJ. 

Harji Mal and another —Defendants- 
Appellants. 


v. 

Devi Ditta Mal and others —Plain¬ 
tiffs—Respondents. 

S. A. No. 2309 of 1922, Decided on 
12th May 1923, from the decree of 
the Addl. Judge, Lahore, D/-23rd 
May 1922. 


abMlut P ' j” S j 91 Managers putting fo, 

,*‘ he managers vigorously contest 

their own d !) Ut forward a “d tried to establi 
waif ? Ve £® and absolute title to t 

Zved fcXL th6y W0ro heId ^* a ble to be 
movea from the management of the waqf. 

[P. 108 O. 

ni ?* e Ta V'V' Jagan Nath and T 
Chand—foT Appellants; 

Badri Das —for Respondents. 


Devi Ditta Mal lu/ 

Judgment.—In this second appeal 
the first point raised by counsel is 
that the Senior Sub-Judge who dis¬ 
posed of the case and wrote the judg¬ 
ment did not actually hear oral 
arguments although written argu¬ 
ments were before him, and reliance 
has been placed on 57 I. C. 34 and 91 
P. R. 1904, as authorities to show that 
under these circumstances the judg¬ 
ment is a nullity and the case must 
be remanded to the trial Court. 

The facts are that Mr. Muhammad 
Shah, the Sub-Judge, who heard the 
case fixed the 10th of November, for 
arguments. On that date Counsel 
appeared and stated that they were 
not ready to argue and asked for an 
adjournment, which he did not allow 
but directed them to put in written 
arguments, if they wished to do so. 
They, therefore failed to avail them¬ 
selves of the opportunity given them 
to argue the case before the Judge who 
had tried it. Further adjournments 
were given for written arguments and 
these were finally submitted on the 
10th December. The Sub-Judge then 
came to the conclusion that it was 
necessary to inspect the spot, though 
what advantage exactly was to be 
obtained from this inspection is not 
clear. He was transferred before he 
carried out his inspection leaving the 
judgment unwritten and on the 22nd 
of January the parties appeared 
before Mr. Strickland, his successor, 
who fixed the 5th February for ins¬ 
pection. Later the Counsel for the 
defendants, who are now the appel¬ 
lants, appeared before him and asked 
for an adjournment which he granted. 
He eventually carried out the inspec¬ 
tion in the presence of the parties 
and then gave judgment. Now 91 
P. R. 1904 is to he distinguished as 
being the case of a first appeal and 
in 57 I. C. 34 it is clear that the par¬ 
ties had no opportunity to argue the 
case before the successor. Here they 
had ample opportunity before both 
Sub-Judges. In Order 18, rule 2, an 
option is given to the parties to argue 
their case when the evidence is con¬ 
ducted and it is for them to deoide 
whether they will avail themselves 
of this privilege. Here they were 
given a further opportunity at a later 
date, the 10th November, and failed 
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to make use of it. It is contended 
that even so they were entitled to an 
opportunity before the successor of 
Muhammad Shah who was not in the 
same advantageous position ashe was, 
inasmuch as he had not heard the 
evidence. Even so they certainly 
had more than one opportunity when 
they appeared before Mr Trickland. 
It was for them to argue the case if 
they wished to do so. They did not 
do so and the only construction which 
can be put upon the events is that 
they deliberately failed to avail them¬ 
selves of such opportunity and left 
the case in his hands knowing that 
the written arguments were before 
him. Under these circumstances we 
find that it was quite unnecessary for 
Mr. Trickland to attempt to insist on 
their availing themselves of the pri¬ 
vilege and indeed it would have been 
futile for him to do so. In the grounds 
of appeal various points are raised 
which are not dealt with in the judg¬ 
ment of the learned District Judge. 
There were four issues in the trial 
Court regarding two of which the 
judgment of the District Judge is 
silent. After disposing of two preli¬ 
minary issues which had not been 
decided by the trial Cqurt the District 
Judge says in his judgment the first 
point for determination is * * * ” 
and having dealt with this point he 
proceeds : “ Lastly the objection is 
taken * * * * Now the presump¬ 
tion is that a District Judge deals 
with the arguments put before him 
and if the form of the judgment shows 
clearly, as it does ir. this case, that the 
only points presented were those two 
with which he has dealt, the only 
inference which we can draw, more 
especially in the absence of an affida¬ 
vit to the contrary by the Counsel who 
appeared before him, is that the re¬ 
maining points were not urged and 
were definitely abandoned. 

On the merits there are only two 
points in this case :— 

(1) Whether the property in ques¬ 
tion is or is not waqf in the sense that 
it has been dedicated to use of the 
1 ublic ; and 

(2) Whether if it be held that the 
property is waqf in this sense, the 
defendants should be removed from 
the management. 


We have been taken through the 
whole of the record and we find that 
it is clearly established by the evi¬ 
dence and by the history of tne land 
and building in suit that from 1856 
onwards this property has been dedi¬ 
cated to the use of the public as a 
Dharamsala. At one time in the year 
1883 the man, entered as in posses¬ 
sion, sold >t to two Muhammadans. 
A suit was brought for cancellation 
of the sale on the ground that the 
property was to be treated as waqf 
and this was compromised by a sale 
for less than half of the value shown 
in the original deed on the clear 
understanding entered in the compro¬ 
mise that it was to be used as waqf 
property for religious purpose. Since 
then it has been transferred in the 
first place between the two persons 
who succeeded in that suit a"d subse¬ 
quently by a will in favour of the 
nephew of one of them. We find that 
it is fully established by evidence and 
the history of the land and building 
that there had been a complete dedica¬ 
tion by user. As to whether the de¬ 
fendants should be removed from the 
management ; they have vigorously 
contested this suit and have put for¬ 
ward and tried to establish their own 
a 'verse and absolute title and, under 
these circumstances, it is in our opi¬ 
nion clear that they must be removed 
from th • management. The trial 
Court after coming to the above find¬ 
ings appointed the Singh Sabha of 
Lahore as manager. It is contended 
that this society is not acceptable to 
all shades « f Sikh opinion, but, until 
the date of hearing the defendants did 
not suggest any alternative and even 
now have only proposed a* the hear¬ 
ing a gentleman whom they have not 
consulted to act together with Secre¬ 
tary, Chief Khalsa Diw&n, who has 
also not been consulted. No sufficient 
reason has been shown in our opinion 
why the Singh Sabha should not dis¬ 
charge the duties of management for 
the good of the public in a satisfac¬ 
tory manner and we decline to inter¬ 
fere with the order of the trial Court. 

We. therefore, dismiss the appea 
with costs. 

Appeal dismissed • 
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Shadi Lal. C. J. and Campbell, J. 

I 

Wallu —Convict—Appellant. 

V. 

The Emperor —Respondent. 

Criminal App- No. 30 of 1923* De¬ 
cided on 31st May 1923, from the or¬ 
der of the S-J. Ferozepore, D/-14th 
October 1922. 

(а) Penal Code , S. SOS-Evidence sufficient 
fox robbery is not sufficient for murder . 

In a case of murder the following faots 
were founiJ—The accused found the deceased 
playing with three other companions, gave 
him a melon and took him away on the pro¬ 
mise of giving him more. The accused and 
deceased were afterwards seen together near 
the canal by one witness and after that da- 
ceased was never seen alive again. The 
medical rnan who conducted the post-morten 
examination was unable to give any opinion 
as to the cause of death because putrefaction 
was too far advanced. Melon seeds were 
found in the deceased’s stomach at 
the post mortem examination. The accus¬ 
ed's shoes were found near the canal bridge 
hidden in some reeds, Deceased when taken 
away by the accused was wearing 3 orna¬ 
ments and these were not on bis dead body. 
The appellant subsequently had knowledge of 
the place in which these ornaments were 
concealed and himself dug them up during 
the police investigation. 

field : that assuming these findings to be 
correct they do not exclude every reason¬ 
able hypothesis other than that the deceased's 
death was caused by the accu«ed. If the ac¬ 
cused can be held to have robbed the decea¬ 
sed it does not follow necessarily that he af¬ 
terwards killed him. (P. 1(19 C. 2] 

(б) Criminal P. C.,Ss. 2S7 and 238-Charge of 
murder—Facts found indicating robbery —Con¬ 
viction cannot be altered. 

A oharge of murder oannot be converted 
Into one of robbery. The essentials of the 
two offences are so widely different that nei¬ 
ther 3. 237 (1) nor S. 238 (3) oan be applied. 
20 All, 107 Ref. (P. uSc. lj 

5. A. Cooper —for Appellant. 

Des Raj Sawhney— for Respondent. 

Judgment-The appellant Wallu 
has been convicted under S. 302 of 
the Indian Penal Code of the murder 
of a boy named Haku and has been 
sentenced to transportation for life. 

The offence is alleged to have been 
committed on the 2nd July 1922, on 
which day Haku was last seen alive. 
His body was discovered in the oanai 
on the 3rd July at a place about 3 
miies from Mohanke village where 
qe and the appellant lived. The medi- 
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cal man who conducted the post mor¬ 
tem examination was unable to give 
any opinion as to the cause of death 
because putrefaction was too far ad¬ 
vanced. He deposed that th«re were 
a faint blue mark on the right side 
of the neck, 2 slight bruises on the 
left side of the face, a scratch on the 
right ear and another blue mark on 
the front of the chest and he said 
that as the above marks on the body 
indicated violence and struggle, death 
might have been due to suffocation 
or strangulation. This, however, the 
deposition of the witness made clear, 
was a mere guess. The final conclu¬ 
sion was as stated above that owing 
to advanced putrefaction no opinion 
could be formed about the cause of 
death. 

The learned Sessions Judge has held 
the followitg faots to be proved :— 

1. The appellant found the deceas¬ 
ed Haku playing with 3 other com¬ 
panions, gave him a melon and took 
him away on the promise of giving 
him more. 

2. The appellant and Haku were 
afterwards seen together near the 
canal by one Sunder and after that 
Haku was never seen alive again. 

3. Melon seeds were found in the 
deceased Haku's stomach at the post 
mortem examination. 

4. The appellant’s shoes were found 
near the canal bridge hidden in 
some reeds. 

5. Haku when taken away by the 
appellant was wearing 3 ornaments ; 
and these were not on his dead body. 

6. The appellant subsequently had 
knowledge of the plaoe in whioh these 
ornaments were concealed and him¬ 
self dug them up during the police 
investigation at a hut where he and 
some of his family lived. 

We express no opinion on these 
findings, but assuming them to be 
correct we do not think that they 
exclude every reasonable hypothesis 
other than that Haku’s death was 
caused by the appellant. If the ap¬ 
pellant can be held to have robbed 
the deceased it does not follow neoes- 
sarily that he afterwards killed him. 
It is not impossible that the deoeased 
fell into oanai without the agenoyj 
of the appellant, and there is no evi-| 
denoe of the aotual cause of death, | 
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The sole charge framed against the 
appellant was one uder S. 302 of the 
Indian Penal Code and it would not, 
in our opinion, be open to us to 
alter the conviction under S. 302 to a 
conviction under one of the sections 
dealing with offences against proper¬ 
ty. The appellant might perhaps 
have been charged under S. 236, Code 
of Criminal Procedure, with the of¬ 
fence of robbery as well as with the 
offence of murder, but he was not so 
charged, and the essentials of the 
two offences are so widely different 
that we do not think that S. 237 (1), 
and still less S. 238 (2), could be ap¬ 
plied. In this view we are supported 
by the decision of the Allahabad High 
Court in 20 All. 107. 

Whether the appellant i9 to be re¬ 
tried on another charge is a question 
which must be decided by the District 
Magistrate of his district. We say 
no more than that our present order 
of acquittal on the charge of murder 
shall not prevent another trial upon 
a charge under one of the sections of 
Chapter XVII, Indian Penal Code. 

We accept the present appeal, set 
aside the conviction and sentence, 
and acquit the appellant of the charge 
under S. 302, Indian Penal Code. 

Appeal allowed. 
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Moti Sagar, J. 

Sher and others— Convicts—Appel¬ 
lants. 

v. 

The Crown —Opposite Party. 

S. A. No. 535 of ls2:<,Decided on 6th 
July 1923, from the order of the first 
class Magistrate Mianwali, D/- 21st 
April 1923. 

Penal Code, S, 366—Guardian not quite 
opposed to the marriaqe- Offence less serious. 

Whore a girl of 18. was abducted from 
the custody of her mother and married to one 
of the accused who were her near relations & 
the report made by the mother to the 
police was to the effect that tbe accused be- 
ing tbe nearest paternal relations had certain¬ 
ly superior right to tbe possession of the girl 
but that they had no right to take her away 
forcibly without paying the mother some com- 
penstion for the trouble and expense that she 
bad incurred in bringing up the girl. 

Held that an offence was technically com¬ 
mitted and accused was guilty under 8, 366, 


but having regard to the fact that the parties 
are very close relations and that the mother 
herselt did not take a very seri us view of the 
matter when she lodged the first information 
report, a nominal sentence was sufficient 

[P. Ill V. 2) 

M. L. Puri —for Appellants. 

Nemo —for the Crown. 

Judgment.—This is an appeal from 
certain convictions under S. 366 of 
the Indian Penal Code. The complain¬ 
ant is one Mt. Sher Bano, and the 
girl alleged to have been kidnapped 
from lawful guardianship is her 
daughter Mt. Khatun. The accused 
are closely related to each other, and 
were ten in number. Out of these ten 
accused Mt. Bano, widow of Umari 
and mother of accused Nos.l to 3 was 
not proceeded against and her name 
was struck off from the list of the 
accused from the very beginning. 
Ahmad, accused No. 2, and Ghulam 
Ahmad, accused No. 9, were dis¬ 
charged. The remaining seven ac¬ 
cused were found guilty and sentenc¬ 
ed, Sher to five years’ rigorous impri¬ 
sonment and the others to three 
years’ rigorous imprisonment each. 
The story for the prosecution which 
is set out in the judgment of the 
learned Magistrate is very simple, 
and may briefly be stated as follows.- 

On the 8th of August 1922 Mt. 
Alam Khatun, the girl abducted, had 
taken food for her step father Sultan 
in the fields. While she was return¬ 
ing home in the evening she was 
waylaid by the accused and carried 
away with intent that she may be 
forced into a marriage with Sher. 
accused No. 1. The abduction was 
witnessed by Muhammad Chowkidar 
who gave information of this fact 
to the mother in the evening. This 
fact, was however, subsequently 
denied by this man when he appeared 
as a witness in the case and he stated 
that he had given no such informa¬ 
tion to the mother. The matter was 
immediately reported to the police, 
but the latter refused to take any 
action and directed the complianant 
to take civil proceedings against the 
accused. Mt. Sher Bano then insti¬ 
tuted the present complaint under 
S. 3b6 Indian Penal Code, and suc¬ 
ceeded in obtaining an order for the 
issue of warrants against all the 
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accused. Sher had absconded and 
proceedings were taken against him 
under S. 512 of the Criminal Pro¬ 
cedure Code. The others after hav¬ 
ing been arrested appeared in Court, 
and denied that they had taken any 
part in the alleged abduction. After 
some time Sher was also arrested by 
the Bannu police along with the girl 
and brought to Mianwali to take his 
trial under S. *66 Indian Penal Code, 
along with the other accused. Mt. 
Khatumwas produced as a witness in 
the case, and stated that she had 
been forcibly abducted by all the 
accused and forced into a marriage 
with Sher accused No. 1 in this case. 
Some other witnesses were also pro¬ 
duced who stated that they saw the 
party taking away the girl by force 
and that they had been implored by 
the latter to rescue her. 


All the accused pleaded not guilty. 
The defence of Sher, accused No. 1 
was that the girl had been given to 
him by her father and that she had 
voluntarily accompanied him. He 
further stated that he subsequently 
married the girl with her consent. It 
has been found by the Court that the 
girl was not below 16 years of age, 
and from certain documents in the 
guardianship record, to which refer¬ 
ence has been made in arguments by 
the learned counsel for the appel¬ 
lants, it is indeed clear that the girl 
must have been between L8 and 20 
years of age at the time when she 
had been abducted. The other accus¬ 
ed pleaded an alibi and produced 
some witnesses in support thereof. 
The learned Magistrate, who tried the 
accused, did not put any reliance 
upon the statements of these wit¬ 
nesses, and after carefully going 
through their evidence I have no 
hesitation in holding that the wit¬ 
nesses were utterly false. It has been 
***« that the evidence with regard 
to abduction is not very satisfactory 
and that the accused are entitled to 
an acquittal. I am Hot inclined to 
agree with this contention. There 

JJv® rea30n wfa y the girl and the 
other persons who have come for- 
ward as witnesses, should be giving a 

thatch? temen S* nd 1 am of opinfon 

tn o-tJki- S 0 !?® 4 have entirely failed 
to establish that the girl acoompanied 


them voluntarily and that she had 
been given in marriage by her father 
Sultan to Sher, accused No. 1. At the 
same time it appears to me that this 
was not a case in which a very 
serious view of the crime alleged to 
have been committed should have 
been taken. There is no doubt that 
an offence was technically com¬ 
mitted and that the accused was 
guilty under S. 366 Indian Penal 
Code, but having regard to the 
fact that the parties are very 
close relations and that the mother 
herself did not take a very serious 
view of the matter when she lodged 
the first information report, a nomi¬ 
nal sentence would have been quite 
sufficient to meet the ends of justice. 
The report made by the mother to 
the police was to the effect that the 
accused being the nearest paternal 
relations had certainly a superior 
right to the possession of the girl 
but that they had no right to take 
her away forcibly without paying the 
mother some compensation for the 
trouble and expense that she had 
incurred in bringing up the girl. 
This clearly shows that even accord¬ 
ing to the complainant the matter was 
not very serious. It is also clear that 
the girl had not been abducted with 
the object that she may be seduced to 
illicit intercourse but with the object 
that she may be lawfully married to 
Sher who is the brother of Nur Khan, 
the husband of Mt. Alam Khatuns’ 
own sister Mt. Kali. Having regard 
to all these facts and the fact that the 
girl was actually married to Sheri 
am inclined to take somewhat lenient 
view of the matter and maintaining 
the convictions I reduce the sentence 
of Sher from one of five years’ 
rigorous imprisonment to one of six 
months’ rigorous imprisonment only. 
The sentences of the other aooused 
are also reduced to those of three 
months’ rigorous imprisonment each 

Sentences reduced. 
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Abdul Raoof and Abdul 
Qadir, JJ. 

Walaiti Ram and others —Defend¬ 
ants— Appellants. 

v 

Ram Kishan ami others —Plain¬ 
tiffs—Respondents. 

Civil Appeal No. 1121 of 1917. 
Decided on 8th May 1922, from an 
ord°r of D. J., Amritsar, D/-4-4-1917, 
reversing that of the Sub J., Amritsar 
D/-15-5-1916. 

Limitation Act, Art. 61—Applies to suit for 
contribution by one partner for excess debt 
paid by him. 

Article 61. is applicable to a suit for con¬ 
tribution by a partner of a firm who has paid 
the whole or more than his share of 
the amount due from all the partners. 
19 A. 214 Ref. [P 114 C 1) 

R. B. Pandit Sheo Narain, —for 
Appellants. 

O. C. Naran<j — for Respon¬ 
dents. 

Judgment.—This is a second ap¬ 
peal arising out of the following 
facts. Khairati Mai, defendant No. 1, 
and Kidar Nath, defendant No. 6. 
started a firm on the 4th April 1906, 
under the style of “Khairati Mal- 
Kidar Nath” in which they had equal 
shares. This firm was dissolved on 
the 2nd April 1909 when a deed of 
release was executed. Kidar Nath 
then started another firm under the 
name of Kidar Nath-Durga Dass. 
This second firm continued up to the 
17th of December 1909, when by an 
agreement between the creditors of 
the firm and the owners thereof one 
Raja Ram was appointed a trustee 
to administer its assets. On the 14th 
September 1914 Raja Ram sold the 
outstanding debts of the firm Kidar 
Nath-Durga Das to the plaintiffs for 
Rs. 550, under the deed of release 
relating to the firm ‘ Khairati Mal- 
Kidar Nath” the assets of the dis¬ 
solved firm were handed over to 
Kidar Nath and he was made liable to 
pay all the debts with the exception 
of Rs. 3,000 which was made payable 
by Khairati Mai. It was provided 
that Khairati Mai was to pay to the 
creditors of the firm Rs. 3,000 or to 


Kidar Nath. Liberty was also given 
to him to either pay to the creditors 
in cash or adjust the debt by execut¬ 
ing in their favour singly or jointly 
with Kidar Nath a document. Khairati 
Mai neither paid the sum to the cre¬ 
ditors nor to Kidar Nath, wor did he 
compound the debt with the creditors 
by executing any document. Kidar 
Nath, therefore, had to meet the 
claims of the creditors of the firm 
singly and had to pay off the debts. 
He paid off the debts in the year 
1909. The first payment was made 
by him on the 11th April 1909, and 
the last item was paid on the 24th 
July 1909. At page 5 of the records 
is to be found a list of these pay¬ 
ments which was filed by the plain¬ 
tiffs in this case as directed by 
Court. Under ordinary conditions 
Kidar Nath would be entitled to 
claim contribution from Khairati Mai 
in respect of all the debts paid by 
him, but it appears by arrangement 
arrived at in the deed of dissolution 
or release dated the 2nd of April 
1909, the liability of Khairati Mai 
was limited to the payment of 
Rs. 30.00 only. It further appears 
that Khairati Mai was indebted to 
the firm to the extent of Rs. 3,000 and 
apparently he was made liable to pay 
the debts of the creditors to the 
extent of Rs. 3,<'00 for this very 
reason. One of the conditions en¬ 
tered in the deed of dissolution was 
that if Khairati Mai paid Rs. 3,000 
within eleven months he would be 
entitled to realize interest for the 
period from the ind April L«09 at the 
rate of ten annas per cent, per men¬ 
sem from Kidar Nath, but if Khairati 
Mai did not pay this sum within 
eleven months he would have to pay 
subsequent interest at the same rate, 
i", e., ten annas per cent, per mensem- 
As stated above, Khairati Mai failed 
to pay this sum to the creditors and 
Kidar Nath had to clear off all the 
debts. Thus, Khairati Mai failed to 
contribute towards the payment ot 
the debts of the firm even to the 
limited extent provided in the deed. 
Kidar Nath, therefore, beoame entitl¬ 
ed to recover this amount from him. 
It is an admitted faet that this sum 
was entered in the account-book ot 

the firm of Kidar Nath-Durga Das 



1924 Lahore 


Walaiti Ram y. Ram Kishan 


113 


as being due to Kidar Nath from 
Khairati Mai. While administering 
the affairs of this latter firm the 
trustee along with other outstanding 
debts due to Kidar Nath and Durga 
Dass transferred this item of Rs. 3,000 
also to the plaintiffs. The present 
suit was instituted by the plaintiffs 
on the 1st April 1915. After giving a 
summary of the facts as above stated, 
the plaintiffs claimed Rs. 4.113-12 
from the d fendants on account of 
principal and interest and put their 
cause of action in the plaint thus : 
“Kida’’ Nath's business fiiled, and 
Raja Ram was appointed a trustee 
to settle his debts, etc., Rija Ram 
sold the outstanding debts, including 
the claim in suit, to the plaintiffs 
who are entitled to realize Rs. 3,000 
principal and Rs. 1,143 interest, viz., 
Rs. 4,113-12 in all, from defendants 
Nos. 1 to 5 who are members of a 
joint Hindu family, of which Khairati 
Mai was the manager." 

The suit was resisted by defendants 
Nos. 1 to 5 upon various grounds 
which are summarised in the judg¬ 
ment of the Trial Court. It was 
pleaded (t) that the suit was barred 
by time ; («) that Khairati Mai was 
not liable ‘ to piy R?. 3,000 to Kidar 
Nath but to the creditors of the firm 
and that Khairati Mai had never 
authorised Kidar Nath to pay to the 

creditors on his behaff ; (m) that the 

piaintifcs, being the purchasers of the 
outstanding debts of the firm of Kidar 
Nath- Durga Dass only, had no locus 

t0 , ™ ake the P reS0 Qt claim 
S 1 ' 0 !! "»o the dealings of the 

Iw v^ rat * Ma ' Ktr1ar (tu) 

£Si f ^ had ^charged his 

for™ 7, if an £ bjr P a ? in g off debts 
ror more than Rs. 3,000. 

J I J? e 1 stion of locus standi of 

T lnfcain the suit the 

trm 1 Court found in favour of the 

was The . que3tion of limitation 

merits 1 hnw Undeter ^ in0d - 0n the 
merits however, the Court found 

Ssult PlaiDtiff8 and dismi93 «d 

i^otr s: 

alkwftd hat i he li r olaira was partially 
allowed and a decree for Ra % 504 oq 

-th wjh* costs wV'S 
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in their favour against the defendants 
Nos. 1 to 5- 

The defendants have accordingly 
preferred this second appeal. The 
principal question to be decided in 
this appeal is as to the nature of the 
claim. Upon this will depend the 
decision of the question of limita¬ 
tion and as well as that 
of the locus standi of the plain¬ 
tiffs to maintain,, the suit. The 
Lower Appellate Court has treated 
the suit as one for money payable 
for money lent and has applied Art. 
57 of the Limitation Act, and has 
expressed an opinion that the debt 
became due by Khairati Mai to Kidar 
Nath when the pirtner^hip between 
them was dissolved. The su : t being 
within six years from that date the 
Court held that it was within time 
haring regard to the provisions of 
the Punjab Limitation Act. We are 
not inclined to agree with the learned 
Judge of the Court below as to the 
applicability of Art. 57. This was 
not a claim for money payable for 
money lent. The monev was bor¬ 
rowed by Khairati Mai from the 
firm of Khairati Mal-Kidar Nath. 
The suit has not been brought 
by the plaintiffs as the assignees 
of the debt due from Khairati 
Mai. Khairati Malhasbepn sued as 
a partner of the dissolved firm for 
contribution on the ground that his 
partner Kidar Nath had paid off all 
the debts. It is merely a coincidence 
that he is not liable to contribute to 
the whole extent of the debts dis¬ 
charge! by Kidar Natb, and this is 
due to the circumstance that by 
mutual agreement his liability to pay 

o , had been limited to 

Ks. 3,000 only but nonetheless the 
claim of Kidar Nath to recover the 
aura from Khairati Mai was based on 
his right to demand contribution. 
The plaintiffs* suit, therefore, as the 
assignees of the claim of Kidar Nath 
must be treated as a suit for oon- 
tnbution. Various Artioles of the 
Limitation Aot have been suggested 
at th« argument as being applicable 
to the suit. Pandit Sheo Narain has 
contended that either this is a suit 
upon a oontraot to indemnify and is 
governed by Art. 83 or it is one for 
compensation for the breaoh of a 
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contract not in writing registered and 
comes under Art. 115. He has also 
suggested Art. 9 • which is applicable 
to a suit for contribution. The two 
first mentioned Articles cannot ap¬ 
ply, because the suit is neither based 
upon a contract to indemnify, nor is 
it a suit for compensation for the 
breach of a contract. The la s t men¬ 
tioned Article cannot apply, because 
it is not a suit by a party who has 
paid the whole or more than his 
share of the amount due under a 
joint decree, < r h y a sharer in a joint 
estate who paid the whole or more 
than his share of the amount of 
revenue due from himself and his 
co-sharers. No Article has been 
pointed out which may be specifically 
applicable to a suit for contribution 
by a pa tner of a firm who has paid 
the whole or more than his share of 
the amount due from all the part¬ 
ners. In our opinion Art. 61 would 
apply to a suit for contribution bet¬ 
ween co-debtors ar.d ir.u-t be applied 
to this case. See Sri Ramon Ln'ji 
*£ahataj v. Gopul La'ji Mnharnj (1). 
This Article in among those is res¬ 
pect of which thp period of limitation 
has been extended to six years under 
the Punjab Limitation Act All the 
paymo ;ts made by Kidar Nath being 
within six ytais, the su'tis clearly 
within time. 

The argument relating to the ques¬ 
tion of the plait tift’s loo.s stavni to 
iraintain the suit put forward on 
behalf of the appellants is that the 
plaintiffs, having purchased the out- 
standing debts of the firm Kidar 
Nath-Durga Pa«s," are not entitled to 
claim the amount of Rs. 3,COO toge¬ 
ther with interest, because the claim 
related to the dissolved firm “Khairati 
Mal-Kidar Nath," but we have 
already indicated above that this sum 
had been brought into the account 
books of the firm “Kidar Nath- 
Durga Dass”, ar.d had been entered 
as being due from Khairati Mil to 
Kidar Nath. The plaintiffs being 
the assignees of the outstanding 
debt* due to Kidar Nath were entitled 
to claim the amount. It was further 
contended in the alternative that the 


(1) 11836119 All. 244—11897) A.W.N. 

43. 
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plaintiffs’claim cannot succeed, be¬ 
cause Khairati Mai bad discharged 
his liability by paying off certain 
debts, the aggregate amount of which 
is more than the amount claimed. 
In support of this argument it. has 
been pointed out that the firm 
“Daulat Kam-Kishur Chain! ’ had a 
claim of Rs. 4,541-1-6 against the 
firm of “Khairati Mal-Kidar Nath" 
in the settlein. nl of which Khairati 
Mai had taken part and that he was, 
therefore, entitled to r,.ctive credit 
for half of that amount. It has how¬ 
ever, been four.d that the claim of 
Daulat Ram and Kishor Chand was 
settled by a compromise under which 
Khairati Mai and Kidar Nath had to 
pay Hs. 1,900 each. Thus, >t is clear 
that the only amount contributed by 
Khairati M*l in respect of this debt 
was Rs. 1,000 and he has been allowed 
credit for this sum. Khairati Mai 
claimed credit for another sum of 
Rs. 1,300 which he claimed to have 
paid for the redemption of certain 
pawned ornament- belonging both to 
Kidar Nath and tohimsilf. On this 
account he has been held to be 
entitle-* to be credited with Rs. 608-6 0 
and in this finding both the Courts 
below have concurred. T^ ere * s no ’ 
force in the appeal and it must be 
dismissed. 

The plain tilts-respondent6 have 
filed certain cross-objections, object¬ 
ing to the deduction allowed in 
favour of the defendants. In the 
first place, it has been contended on 
their behalf that t^e claim of Daulat 
Ram and Kishor Chaidwns noton 
account of any debt due from the 
firm of “Khairati Mal-Kidar Nath, 
and that, therefore, the sum of 
Rs 1 000 paid by Khairati Mai on 
account of this indcpet dent dent 
ought not to have been deducted from 
the amount claimed. It has, how¬ 
ever. been found as a fact by the 
Lower Appellate Court thbt the 
claim was brought by D-ulat Ram 
and Kishor Chai d for a debt due by 
the firm and this finding cannot be 
questioned in second appeal. 

The second contention put forward 
on behalf of the respondents was 
that the debt of Rs. 1.300 had been 
liquidated by the sale of the orna¬ 
ments and that Khairati Mai had 
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not paid anything out of his own 
pocket for the redemption thereof, 

^ and that therefore, he was not 
entitled to be credited with the sum 
of Rs. 608-6. It was, however, admit¬ 
ted by the plaintiffs in the Court 
below that Kiairati Mai wis entitled 
to be credite I with Rs. 533-14 on this 
account and the only dispute was as 
to interest to which Khairati Mai 
was clearly entitled, as i\ idar Nath 
had failed to redeem the ornaments 
which, under the ter ns of the deed 
of dissolution, he had undertaken to 
do. The cross-objections also, there¬ 
fore. have no force. 

* The result is that both the appeal 
and the cross-objootions fail and are 
dismissed with costs. 

Appeal and cross-objections dismissed• 
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Hv :R180N AN!• ZaPhR ALI, JJ. 

Asat Ulla'i fCiananl another— De¬ 
fendants—A ppellants, 




w w 

Karam Chand and another —Plain¬ 
tiffs— Respondents. 

h Mis. S. A. No. 2449 of .921, Decided 
^th May, I9’3, from the order «.f 
the Dt. J„ Multan, D/-Llth July, 1921. 

Civil P. C.. S. 47, and 0. SI, R. 91—Auction 
purchaser d^pu^^d-SuU fur purchase 
money is mai Aoi .able . 

Ad auction purchaser, who has paid the fail 
price bn a an t to recover that money 
on being d upo-i^ied of the property by a 
•ucces.iu c'aimant. who lodged an u-,- 
■uccp»»ful ..b ection under O U R. 58 and eub- 
•eque.tly brought a suit anJ established his 
right io the pro | ert.-. 36 C. L. J. 805 Foil. 

IP 115 C. 2] 

Niaz Ali —for App Hants. 
Hargopal —for Respondents. 

ariesTuu t '~ The 4 0nly point which 
an anot^ ' S6 " 0,ld a PP ea ‘ « whether 

the full iri PUrCha f r ’ who has P ft id 
cmver ha? 0 ® C&n bnng a suit to re * 

sessed of !b m0ne7 on beiQ 8 dispos. 

claimant! 2? p ? ]p j r f y a successful 

, cestui nhT h e- had lo, W a * unsuc- 
cesstul objection under rule 58 » n j 

A right to tho prooeptv Tho 

:ff hel * SEE didlo 

11 District Judge has 

that it does. Counsel for tho 


appellants relies on 43 All- 60 and 
an earlier ruling of the Allaha¬ 
bad High Court quoted therein 

(c9 All. 114). He also cites 52 
P. R. 1919 which is not in point as 
there the question was of a defective 
and not of a wholly non-existent title 
in the ju Igraent debtor. Counsel for 
the respondents on the other 

hand quotes 36 C. L. J. 205, 35 
Bora. 29 and 21 A. L. J. 228 more 
espicially the portion at the end of 
page 230. The position taken up by 
Counsel for the appellants is that the 
procedure laid down in rules 91, 92 
and 93 of Order 21 is exhaustive 
and excludes a suit. He concedes 

that once the month has expired and 
the sale has been confirmed, the ques¬ 
tion cannot be reopened under Order 21 
as no application lies under rule 91, 
and he contends that where, as here,* 
an objector makes a claim under rule 
58, which is decided against him, the 
sale then takes place, and the purchas¬ 
er, fortified by the failure of the unsuc¬ 
cessful objection pays his money and 
has the sale confiimed, he is debarred 
from seeking any sort of remedy if 
in a subsequent suit the same objector 
succeeds in establishing his title. This 
view is supported by 43 All. 60 
which lavs down that the only 
remedy open to the auction purchaser 
is an application under Order 21 
and, if in ignorance of the true facts 
he fails to make such an application 
within time he must take the conse¬ 
quences and the judgment debtor is 
eutitled to take credit for the price of 
property not belonging to him. With 
this view we do not agree. We find 
ourselves in complete accord with 
that expressed in 36 C. L. J. 205 and 
the authorities there cited and w e art 
of opinion that the suit by the auc¬ 
tion purchaser lies. UC 

0p T be summary remedy prescribed in 

thi'i n J 1 does . not e ^lude a suit of 
61,13 nature where thtre has been a 

complete failure of consideration and 

this more especially where there has 

fin GI ! , a . d J udicat >on though not a 
fin a! adjudication in favour of the 
tltde of the judgment-debtor. 

wrih 0 o!£?” al ** theratore dismisscd 
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ABDUL RAOOF AND CAMPBELL, JJ. 

Ram Narain and another —Plaintiffs 
—Appellants. 

v. 

Mst. Har Narinjan Kaur and another 
—Defendants— Respondents. 

Civ. A. No. 892 of 1918, Decided on 
10th March, 1923, from the decree of 
Sub. J.. Rawalpindi, D/- 20 h Decem¬ 
ber, 1917. 

(o) Custom — Proof—Burden of proving — 
Custom opposed to Hindu Law and agricul¬ 
tural custom is heavy —Custom modifying Law 
must be ancient and invariable. 

Where the custom set up by the 
plaiDtiffa is most unusual as being opposed 
both to the Hindu Law and general agricul¬ 
tural custom the burden of proving the alleg¬ 
ed speoial family custom, lies very heavily 
unon the plaintiffs. (1872) 14 Moo. I. A. 570, 
585 (P. L.) Foil 

It is of the essence of special usages modify¬ 
ing the ordinary law of succession, that they 
should be anceient and invariable ; and it is 
further essential that they should be establi¬ 
shed so by clear and unambiguous evi'ence. 
85 P. R. 1901 Foil. (P. 120 O. l] 

(6) Custom—Punjab — Widow — Custom of 
excluding e carate proprietor’s widow from 
share in sodhi family was not proved of An- 
aadtpu, 

A special custom does not obtain among 
m mbere of the Sodhi family of Anandpur by 
which the w idow of a deceased proprietor is 
entitled merely to ronintenam e and not to a 
life estate according to the Hindu Ltw. 

[P. 123 C. 11 

M. S. Blmtjat and Amin Chand —for 
Appellants. 

Tirath Ram —for Respondents. 

Judgment.—The parties to this 
suit belong to the well-known So Hit 
family of Anandpur, Tahasil Una, 
District Hoshiarpur The facts of the 
case and the question to be decided 
in this appeal are few and simple. 
They are so fully given in the judg¬ 
ment of the Court below that it is 
not necessary to state them in full 
detail for the purposes of this appeal. 
Originally the suit was instituted by 
Tilca Ram ftarain Singh against Mt. 
Har Narinjan Kaur, widow of Sodhi 
Gurbachan Singh and Saritar Kishen 
Singh making Solhi Moti Singh a 
pro forma defendant. Later on Sodhi 
Moti Singh also joined as a co-plain¬ 
tiff. 

In order to understand the history 
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of the case and the points arising 
for decision on the arguments of the 
counsel for the parries it is necessary ( 
to supplement the pedigree-table 
given in the judgment of the Court 
below, [vide page 117] 

The case as set out in the plaint 
was that Sodhi Gurbachan Singh 
died leaving, besides moveable pro¬ 
perty such as cash, ornaments, clothes 
etc., immoveable property (a detail 
of which is given in paragraph 4 of 
the amended plaint, printed at pages 
227-234 of the paper book) to which 
the plaintiffs were entitled by right 
of inheritance and that, according 
to the special family custom govern- 1 
ine the line of Sodhi Surjan Singh, 
his widow, defendant No. 1, was en¬ 
titled merely to a reasonable main¬ 
tenance and right of residence in the 
residential houses during her life¬ 
time. The cause of action is thus 
stated in paragraph 6 of the plaint 

“ Contrary to the custom prevail¬ 
ing in the Bari Sarlcar family, defen¬ 
dant No. 1, instead of getting only a 
reasonable maintenance allowance 
which is proposed by the Government 
to be fixed at Rs. 300 per annum , has 
unlawfully tiken possession, merely 
to prejudice the plaintiff, of the entire 
property left by tho deceased and 
this gives to the plaintiff a right to 
sue for relief.” 

The various reliefs claimed by the 
plaintiffs are detailed in paragraph 9 
of the plaint. 

The suit was resisted mainly on the 
ground that neither under the Hindu 
Law nor according to the general 
custom prevailing in the Punjab the j 
plaintiffs had any right to Sol hi Gur¬ 
bachan Singh’s property during the 
lifetime of his widow and his mother. 

It was further pleaded that the par¬ 
ties were governed by the Hindu Law 
and that a very large portion of the 
property of Sodhi Gurbachan Singh, 
such as squares, lands shops, «to., 
was acquired by him or his father, 
and that a very small portion of the 
property left by him was ancestral 
property. On the 13th of January T 
1915, the following statement was 
made by Lala Ram Chand, Pleader 
for the plaintiff, Tika Ram Narain 
Singh. 
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“ Sorlhi Ourbachan Singh’s mother 
is alive. The plaintiff's father and 
Sod In Gajindar Singh, father in-law 
of defendant No. 1, separated 4d or 
45 years ago though a good deal of 
tho property is still held jointly. The 
custom prevailing in the family of 
the parties is that the widow of a 
man who died without a male is-ue 
is entitled to maintenance only. This 
custom applies to all the property 
lett by the deceased whether ances¬ 
tral or self acquired.’’ 

“ All the immoveable property 
except the squares and the land in 
Mama Sahuta is ancestral. The 
squares were acquired by Soihi Gajin¬ 
dar Singh.” 

The following issues were framed:— 

( ) Whether a custom prevails in 
the family of the parties, by virtue of 
which Mt. Har Nannjan Kaur is enti¬ 
tled to maintenance only? 

(-) If so, what is the maintenance 
to which she is entitled? 

( ) Can plaintiff sue for the share 
of Moti Singh, defendant, when he 
and his sons are alive? 

(4) Does not a suit lie in a Civil 
Court for share of the puja income ? 

On the first issue relating to the 
custom setup in the plaint the trial 
Court found against the plaintiffs 
and dismissed the suit. 

The plaintiffs have accordinlgy pre¬ 
ferred this appeal The simple ques¬ 
tion which is to be decided by us is 
whether the plaintiffs have succeeded 
in establishing the custom relied up¬ 
on by them. A good deal of argu¬ 
ment has been addre-sed on the point 
that the family to which the parties 
belong occupies an exceptionally 
exalted position among the So this 
of Ananupur, and that in fact the 
plaintiff', Ram Narain Singh, is inclu¬ 
ded in the list of the Punjab Chiefs. 
It has, therefore, been contended 
that this family, dercended front 
Surjan Singh, has a special custom 
of its own different in e ? sential par¬ 
ticulars from the customs governing 
inferior men among the Sodhis This 
exceptional position of the family is 
claimed on the following additional 
grounds :— 

(l) That the gaddinashin is usually 
in possession of the maujhi. It is, 
however, clear chat the vianjhi has 
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been held from time to time by Gulab 
Rai, Sham Singh, Naehar Singh by 
turns. Surjan Singh was not tho wj 
6rst who possessed the maujhi. All 
the desemdants of the persons above- 
named must al obe said to possess 
the importance which is clairmd on 
this ground. 

(2) That j'aliul was administered to 
the Rajas of Patiala and Kapurthala 
by Har i\arain Singh, but it appears 
that pal ul had been administered 
by Birjinder Singh, the plaintiff's 
father, so that if there was any reli¬ 
gious (tlk-acj, it had commenced since 
the time of Birjinder Singh. 

(3) It is claimed that they are 
gurus, but admittedly neither the 
plaintiffs nor < thers who were called 
gurus after the 10th guru are gurus in 
the real sense. Indar Singh (P. W. 12) 
at page 270, line 33, of the paper 
book says that the other Sod his of 
Anandpur were also called gurus. 
Soihi Balwant Singh 'page 289, 
line 9, of the paper book) says that 
all the Soiihis are entitled to be called 
gurus. 

(1) That the members of this family 
held the position of Darbaris. Ac¬ 
cording to ‘Punjab Chiefs* by Sir Lepel 
H. Griffin, page 126, some of the 
representatives of the thiri and fourth 
families from Sham Singh were also 
Darb<>ris, and the representatives of all 
the four branches held Jagirs. On this 
ground also no exceptional position 
can be claimed. 

Then again, having regard to the 
position of ihe family in latertimes, 
it is futile to claim any importance 
or greatness. According to the above- 
mentioned book (‘Punjab Chiefs') 
the family had dwindled down, and 
in fact for its support the Govern¬ 
ment had toprovide means by gran¬ 
ting pensions ar d jagirs. At the time 
of Birjinder Singh there was practical¬ 
ly no land possessed by ihe family. 
Diwaii Devi Ditt* Mai, P W. 31, had 
made the following significant state¬ 
ment on the subject: — 

“ * * * At the time when ' Sodht 

Birjinder Sing died, he had no land 
and he used to receive only Govern- ^ 
ment pension and jagir from the 
Patiala State. There was some in* 
come from the Mauji Su/nb at Anand¬ 
pur and the guriitcara at Kiratpur. At 
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the tim« of the death of Solki Birjin- 
der Singh Ks. 400 or Rs. 500 were due 
from him as debt* * * * * Gee page 
340; ,ine 2 •, of the paper book)’’. 

Thus if there was any greatness or 
importance, it had departed. Grant¬ 
ing that the family did occupy a 
position of importance once and tried 
to occupy that of Ruling Cheifs can 
it be said that they adopted the 
custom obtaining among the Chiefs ? 

From the cour-e of descent among 
the SoJhia of Anandpur it is clear 
that the rule of primogeniture was 
never adopted. On the contrary, all 
the brothers and sons have been in¬ 
heriting without any regard to the 
rule of primogenitu*e and imparti- 
bility of t >e estate; even the income 
derived from the puja was divided 
among brothers. The plaintiff. Ram 
Narain Singh, has claimed that Bari 
Sarkar means the d?sc*ndants of 
Surjan Singh, but Moti Singh, the 
other plaintiff, has stated that by 
Bari Sarkar is meant the descendants 
of Nahar Singh (see page 408, line 
18, of the paper book». Telu Mai 
(page3i0, line lb, of the paper book) 
slates that the Bari Sirkar are the 
descendants of those who held the 
gadoi. If this is true, the descendants 
of Nahar Singh and Sham Singh will 
also be called Bari Sarkar, because 
both these also held the <ja l<li. Btnra 
Ram Singh w itness, at page 359, line 
5, of the paper book, also states that 
Sham Singh was Qa<l>‘ina$h\n. Bikar- 
man Singh (P. W. 6), at page 254, 
line 29, of the paper book also has 
stated that Surjan Singh’s father, 
Nahar Singh, was called Bari Sarkar. 

Thus, in this state of contradiction 
it is not possible to he ld that Surjan 
Singh’s famly was only entitled to 
the title of Bari Sarkar. Bari Sarkar 
either applies to all the descendants 
of the Tikus or it applies to the Tika 
for the tune being. According to 

6rid tbe Gazetteer of 

lwi» arpur Dislrict a lso it is clear 
that all che descendants of Nahar 

Singh are Sarkars. It is for the first 
tune thatburjan Singh’s family is said 

3pe ® Ial . and separate custom 
jS!® * e r0St ° f the SoJ,lis B t fore 

L i i a 8in * le instance 

m which this claim to a special fami- 
ly custom was put forward. The 


pedigree table, Exhibit P. 123, dated 
the 4th of September Jtfl 1, printed at 
pages 10M90, is headed thus 

Surat hat ica shajra-i-nasab Ichan- 
dan So lhi sahibun, Ananlpur, District 
Hushiurpur.” 

All the customs relating to the 
So this are decaile I at me foot of the 
sliujra and apparently are applicable 
to all of them. No statement is 
appendsd showing that tne family of 
Surjan Singh had any special custom 
of its own. This s'mjra was prepared 
at the instance of Tika Ram Narain 
Singh (see the evidence of Hukam 
Singh, P. W. 21, at gage 29 of the 
printed paper book). This witness has 
further staled (see page 293) that all 
the So thin of Anandpur, including 
Tikas, are govrrmd by one and the 
same cu-to si. This witness belongs to 
the Choi•i-ali branch. Before deciding 
what the precise custom is by which 
the pa-ties are governed let us take 
into consideration the question whe¬ 
ther the family of Surjan Singh is 
governed by a special custom of its 
own or is it governed by the same 
custom by which the other So his of 
Ana.dpurare governed [His Lord- 
ship after dealing with oral evidence 
proceeded as follows .— ] 

From the above summary of the 
evidence given by the plaintiffs’ own 
witnesses it is clear that the custom 
prevailing in the family of Bari 
Sarkar, whatever it may be, is not in 
any way diflerent from that pre¬ 
vailing in the other families of the 
Anandpur Suit his. 

Now, the custom set up by the 
plainti fs in this case is nio<t unusu¬ 
al as it is opposed both to the Hindu 
Law and the g.neral agricu.tural cus¬ 
tom in tnis province. The plaintiff 
himself, in his statement at page 413 
line 26, of the paper book, admits 
that in matters o - succession his 
family follows the Hindu Law. Hut, 
of course, he pleads that in the Bari 
Sarkar family in the mutter of suc¬ 
cession by widows there is a speoial 
custom. Plaintiif No. 2, Sol hi Moit 
Singh, has stated that “we follow the 
Hindu Law in all matters excepting 
three or four particular ceremonies.’’ 
He is not able to give a detail of the 
respects in which they follow the 
Hindu Law, but he has stated that 
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one of the exceptions is that a widow 
gets maintenance no matter whether 
her husband’s brother be separate or 
joint. The burden of proving the 
alleged exception, namely, special 
family custom, therefore, lies very 
heavily upon the plaintiffs. 

In the case of Ramalokshmi Ammal 
v. Sivanantlia Pervmnl Setl.urnya (l), 
their Lordships of the Privy Council 
made the following authoritative ob¬ 
servation :— 

“ Their Lordships are fully sensi¬ 
ble of the importance and justice 
giving effect to long established 
usages existing in particular districts 
and families in India, but it is of the 
essence of special usages modifying 
the ordinary law of succession, that 
they should be ancient and invari¬ 
able : and it is further essential that 
they should be'established so by clear 
and unambiguous evidence. It is 
only by means of such evidence that 
the Courts can be assured of their 
existence, and that they possess the 
conditions of antiquity and certainty 
on which alone their legal title to re¬ 
cognition depends.” 

In the case of Zarif Khan 
v. Amir Khan (2) a Division 
Bench of the Chief Court, 
relying upon the pronouncement of 
their Lordships of the Privy Council 
in the case just mentioned, held that 
a party relying upon a special fami¬ 
ly custom must prove that such cus¬ 
tom was ancient, invariable and 
definite. At page 2d3 of the report 
the learned Judges made the follow¬ 
ing pertinent remark : 

“Another point to be borne in mind 
is that the family is not shown to be 
an important and ancient one ; no¬ 
thing is known before Nur Ulah 
Khan’s time, ai d definite information 
is available only after the return of 
Munammad Khan to British territo¬ 
ry, which took place less than 50 
years ago It is unusual to find a 
special custom regulating the law of 
inheritance in such a family under 

such circumstances.” ... 

This remark has a special bearing 
on the facts of this case. A reference 


m [187 114 M.I.A. 570 3 Sar-108 
UI 12 B.L.R. 396-17 W.R. 552. 

(2) 8a P.R. 1901. 


to page 25 of tho Gazetteer of the 
Ambala District, published in 1892, 
will show the confusion that prevail¬ 
ed in the oistrict, especially among 
the Sikhs. Under those circumstances 
it was hardly possible for any cus¬ 
tom to have grown up in the family 
of Sorlhis. Moreover, having regard 
to the observation made in ZaiiJ 
Khan v. Amir Khan 12), Surjan Singh’s 
family cannot be sail to be an an¬ 
cient one. We mention this only by 
the way. We shall deal with the 
matter more fully when dealing with 
the evidence procucod on behalf of 
the plaintiffs to establish this custom. 

In tbe case of Charanjit Singh, 
v. Amir Ali Khan, '3) tbe learned 
Judges of a Division Bench made 
the following observation 

“It should be quite unnecessary to 
say that an alleged fam ly custom 
can never be held established mere¬ 
ly on the strength of one or two in¬ 
stances. A custom to be legally 
binding must be ancient, certain ai d 
invariable, an l family custom at 
variance with the general custom of 
the personal law of the parties re¬ 
quires even more cogent evidence 
than an alleg d general custom be¬ 
fore it can be held to be established. 

In the case of Chan Uka Bakhsh v. 
Aluna Kunwar (4), a family custom 
alleged to exist amongst the 
sihbnn Thakars of Oudh, indiro a- 
tion of the ordinary Mitaknhara law 
in force there, was held by the 
Judicial Committee not to have been 
proved by four instances of tbe cus¬ 
tom of comparatively modern date. 

In the case of Durga Charan Mahto 
v. Raghunath Mahto (5). a Division 

Bench of the Calcutta High Court, 
following the rule laid down in Hur - 
per at a / v. Sl.co Dyul 16), held : 

“that custom is a rule w' ich in a 
particular fami'y or in a particul* 
district, has from long usage obtain¬ 
ed the force of law ; it must be 


(3) [1921] 2 Lah. 243-64 I.C. 892. 

(4) [190 ] 24 All. 273—29 I.A. 70- 
4 Bom L R. 276-6 C.W.N. 42o- 
8 Sir. 2 3 (P. C.) 

(5) [19131 18 C.L.l. 559-18 C.W.N 
55—20 I.C. M0. 

(6) [1876] 3 I.A. 259-26 W.R- 

(P. 
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ancient, certain and reasonable, and 
beine in derogation of the general rule 
v of law must be construed strictly." 

Bearing in mind the rule and the 
principles laid down in these cases 
wo shall now proceed to examine and 
discuss the evidence which has been 
produced on behalf of the plaintiffs 
in order to see whether they have 
succeeded in pr -ving that by a spe¬ 
cial custom obtaining among mem¬ 
bers of the family to which the par¬ 
ties belong tie widow of a deceased 
proprietor is entitled merely to main¬ 
tenance and not to a life estate ac¬ 
cording to the Hindu Law. 

^ Mr. Ram Chand Munchanda, in 
8 'pport of his contention th it by the 
special custom of the family of Sur- 
jan Singh a widow is entitled to 
maintenance only, has relied upon 
the folbwing evidence : — 

(а) Statements made by witnesses 
in the case of Narin lar Singh, v. 
Mussammat Anand Kaur, the widow 
of Didar Singh. 

(б) 3tatemeLt3 of witnesses in this 
case ; 

(c) Certain alleged instances in the 
family of Surjan Singh of widow’s 
receiving maintenance only ; and. 

(/) Instances in other Sodhi fami¬ 
lies of Anand pur. 

We shall deal with each class of 
evidence seriatim : — 

to) Aft. Anand Kaur, the widow of 
Didar Singh, was in possession of 
Chak Guru, She adopted her daugh¬ 
ter’s son. Mehr Singh, in 1878 a suit 
w >s brought by Narindar Singh and 
Gajindar Singh, sons of Diwan Singh, 
end Har Narain Singh, and Ra,n 
Narain Singh, sons of B.rjinder Singh 
the third son of Diwan Singh, for a 
declaration that Mt. Anand Kaur had 
no power to make the adoption to 
constitute MehrSinuh her successor 
to the property afbr her death. In 
this suit a large number of witnesses 
were examined to prove the custom 
relating t • the right of a widow to 
succeed on her deceased husband’s 
death. Copies of the statements of 
those witnesses have been produced 
as evidence in this case. They are 
found translated and printed in the 
paper book at pages 55 88. Objec- 
tion wis taken to the admissibility 
of those statements in evidence. Mr. 
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Ram Chand Monchanda contended 
that the witnesses, copies of whose 
statements have been produced in 
th's case, were dead and these state¬ 
ments were, therefore, admi°sible 
under clause (4) of S. 32 of the Indian 
Evidence Act According to that 
clause a statement of relevant facts 
made by a person, who is dead, is 
relevant when the statement gives 
the opinion of any such person, as 
to the existence of any public ri r .ht 
or custom or matter of public or 
general interest, of the existence of 
which, if it existed, he would have 
been likely to be aware, and when 
su:h statement was made before any 
controversy as to such right, custom 
or matter has arisen. Now, it is clear 
that a controversy had already ari¬ 
sen when the witnesses made these 
statement in the case above men¬ 
tioned. In the alternative Mr. Ram 
Chand relied on S. 33 of the 
same Act, but even this section 
does not make the statements relied 
upon admissible in evidence, because 
the proviso to that section lays down 
that a statement by a deceased wit¬ 
ness is admissible only when the pro¬ 
ceeding in which the statement was 
made was between the same parties 
or their representalives-in-interest. 
It is clear tnat the parties to this 
suit are not the same, nor are they 
their rfenresentatives-in-interest. An¬ 
other condition laid down in the 
proviso is “that the questions in issue 
were substantially the same in the 
first as in the second proceeding.” 
In the previous suit the right of Mt. 
Anand Kaur to a life interest was 
admitted. Her right to make an ad¬ 
option was challenged, while she 
claimed an absolute interest in the 
properly in her possession. Thus the 
question in issue in the suit of 1878 
was entirely diff “rent from that aris¬ 
ing in she present case. In the last 
resort the learned vakil relied on the 
provisions of S. 49 of the Evidence 
Act and argued that the statements 
of the witnesses we f e relevant as 
opinions of persons having speoial 
means of knowledge on the custom 
pleaded ; but the opinions relied upon, 
being contained in the statements 
of witnesses who are dead, cannot be 
received in evidence unless they are 
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admissible under the provisions of 
S. 32 or S. 33 of the Act. In our 
opinion it i- extremely doubtful whe¬ 
ther the statements are at all admissi¬ 
ble in evidence. Moreover, the state¬ 
ments in question are quite worthless 
for the reason that they w< re obvious¬ 
ly made by male members of Soihi 
families against the ii.terest of the 
weaker sex by persons who were 
interested in making those statements. 
We think that we are justified in 
ignoring those statements. 

( b ) Here again the statements are 
made by male members in their own 
interest and to the prejudice of the 
female members Some of the wit¬ 
nesses have spoken of instances in 
which the widows had received only 
maintenance, but all these instances 
took place at a time when either the 
witnesses were not born or they were 
very young. [After discussion of evi¬ 
dence the judgment proceeds.) 

The oral evidence in such a case 
ordinarily is net of much importance 
and particularly that given in this 
case is utterly valueless. 

(r) and (o) The decision of the 
case mu-t, therefore, entirely depend 
on the evidmee supplied by the ins¬ 
tances cited in this ca'C. The follow¬ 
ing nine instances have been rtlhd 
upon on behalf of the plaintitfs-appel- 
lants : — 

(1) Mt. Raj Devi, widow of Ttlok 
Singh ; 

(2) Mt. Rup Kaur, widow of Didar 
Singh ; 

■3) Mt. Anand Kaur, widow of 
Didar Singh ; 

(4) Mt. Gopal K mr, widow of So hi 
Har Narain Singh ; 

(5) Mt. Gobind Kiur, wife of Gajin- 
dar Singh ; 

(6) Mt. Raj Devi, second widow of 
Gajindar Singh ; 

(7) Me. Purtap Kaur, widow of Birj- 
indar Singh, the mother of the plain¬ 
tiff. Ram Narain Singh ; 

These are the instances in the 
family of Surjan Singh. There are 
two instances from Khem Singh’s 
family 

(H) Mt. Aki and Mt. Puro, widows 
of Hira Singh ; and 

(9) Mt. Narain Kaur and Mt. Tara 
Devi, widows of Isher Sing. 


[After discussing the instances 
separately the judgment proceeded.) 

At the foot of the S'lojra , E.t. P. 123, 
a Heiail of the various customs go¬ 
verning the Sod his of Anandpur is 
appended. Item No. 5 given therein 
is thus worded :— 

“ (5) According to the established 
oust m a widow of a soilless proprie¬ 
tor is entitled to maintenance provi¬ 
ded she bears good character." 

A great deal of reliance was placed 
upon the S/mjru in support of the 
alleged custom on behalf ..f the plain¬ 
tiffs. Tt is ver clear from this state¬ 
ment that no reference is made in it 
to the special family cu-tom alleged 
iu the plaint, nor does it appear whe¬ 
ther tl e same rule is to be applied in 
the case of a w idow of a separated 
sonles* proprieior abo. Moreover, as 
already jointed out in cur judgment, 
the pedigree t tble w as prepared at the 
instance of the plain'id Tika Ram 
Narain Sirgli and, therefore, it can¬ 
not be a reliable piece of evidence. 
This is in faet evidence of an attempt 
to cr t at“ a custom which never exis¬ 
ted. The otius probonili being on the 
plaintilfs and they having failed to 
establish the alleged custom it is 
unnecessaiy to examine the instances 
of custom given in the evidence of 
the defendants. But in order to 
complete the whole history of the 
custom prevailing among the Solhts 
of An itidpur we think it desirable to 
stat u t! e instances establishing the 
right of widows in the oo ihi families 
to i« life estate in accordance with the 
rule of Hindu Law. These are eight 
instances mentioned in the judgment 
of the Couit below and we shall deal 
with them wriatim. [ ere again tho 
judgment discusses each of the follow¬ 
ing instances & proceeds as follows.) 

U) M . Beaut Kaur, the widow of 
Brji Ball.ib Singh 

L') Mt. Sada Kaur, the widow' of 
Nihal Singh 

(3) Mt bhagwan Kuar, the widow 
of Kaghbir Singh. 

(4 & 6) Mt. Uttam Devi, widow of 
Dewa Singh and Mt. Khem Kaur, 
widow of Partap Singh. 

v5j Mt. Jai Kuar, widow of Jiwan 
Singh. 

(7) Mt. M eh tab Kuar, widow of 
Jassa Singb. 
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( 8 ) Me. Narain Devi, -widow of 
Suraj Singh. 

There are certain instances among 
the So this of other districts which go 
to show that the widows have a right 
to su -ceed to their husbands on their 
life interest. At pages 180-19L is 
printed a judgment of a case of So I his 
of the Fenzepore District in which it 
was held that the plaintiff upon whom 
the onus rested had failed to prove a 
special custom whereb) among Jagir- 
dar Khatri So litis of Ferozepore Dis¬ 
trict a widow of a deceased proprietor 
was entitled merely to maintenance 
and not to a life e.- 1 at<> in the landed 
property of her deceased husband. 
This judgment was upheld in appeal 
by the Punjab Chief Court and is 
reported as Hu'tam Singh v. Bhagwan 
Devi 18 ). In the instances cited on 
behalf of the defendants there were 
some jagir.mrs also. Therefore, the 
fact that the plaintiffs’ kinsmen were 
jagirtiers lends no support to his con¬ 
tention that among jayir.lars a differ¬ 
ent custom prevails. 

The result "f our investigation is 
lhat the plaintitfs have failed to esta¬ 
blish the special family custom set 
up by them and their suit has been 
rightly dismissed by the Court below. 
We accordingly dismiss the appeal 
with costs. 

Appeal dismissed. 


(81 133 P. R. 1908-9 P L.R. 1909— 
174 P.W.R. 1908-4 I.C. 642. 
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Special Bench 

Shadi Lal C. J. Scott Smith and 
Abdul Raouf, JJ. 


logs under01. 8 a*e ueOhe- c viM iit* nor cm 
tnioal prosecution*. The H gli Court eierciee 
a speci il juris liction over legal praoUt'oaers 
in pursuance of th“ authority conterred upon 
it by the Letters Patent <>r an Act of the 
Legislature and has inix-rent power to apply 
suen rules of procedure a* inay ensure a fair 
trial of the matter ieqtiirmg adj> d cation. 
What is essential is that the paitits concerned 
should have a proper nof.ee and a reasonable 
opportunity to be heard, l'he propriety iu iaw 
or in tact of the cmvictio i cannot be ques¬ 
tioned in the proceedings taken by the Court 
in the exercise of its disciplinary jurisdiction 
22 A. 4'.»P. C. Kef Advocate or Vakil may be 
struck off the ro li fo- an offence which has 
no relation whatsoever to hn character 
as a legal practitioner but the mere cucum- 
s ance that he has been conviit* > d of an 
offence does not make it imperative on the 
Court to remove or suspend him from pract.ce, 
It ie not necessary that the Act of a legal 
practitioner which is rrlied upon for striking 
his uame off the roll should have subjected him 
to anything like a general infamy or imputa¬ 
tion of oad ch iracier. 14 B. 418 F. B„ 49 C. 
732 and 49 0. 8l5 P.C. Tel. 
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Jai Lal— for the Crown. 

A. Rashid— In person. 

Shadi Lal, C J.— Mr. Abdul Rashid, 
an Advocate, and Mr. buni Chand, 
a Vakil, of this Court have been 
called upon to show cause why they 
should not be removed or suspended 
from practice under the powers con¬ 
ferred upon the Court by clause 8 of 
tne Letters Patent. It appears that 
on the '2th December 1921 an associa¬ 
tion caller! ” National Volunteers As¬ 
sociation " was declared to be an un¬ 
lawful association under S. 15, sub¬ 
section (4), clause (b) of the Criminal 
Law Amendment Act, XlV of of 1903, 
and that on the 23rd January 1922 
both the respondents were convicted 
of being members of that Association 
and sentenced under S. 17. sub S. (1) 
of ihe aforesaid Act, to rigorous im¬ 
prisonment for six months each. 


Abdul Rashid ; In the matter of. 

Mi». Civil A. No. 729 of 1922 ,Dec 
ded on 29th March 1923. 

^Tl (i / i aer—Letter* Patent (Laho, 

C/i. Conviction under C*r. L. A. Act ii 

l-whTr? regular procedure pr 

cubed- Conviction need not subject the Vai 
to general infamy. 

AcoHviotlMunW S. 17 Sub, S. (1) oft 
Criminal Law Amendment Act (XIV of 19 ( 
constitute* a reasonable cause within t 

° f C,# 8 LeUeri ^teut Lahore for t 
remove! or suspension from practice of 
advooale or Yakil. Strictly speaking procec 


The judgment of the Magistrate 
shows that the members of the Asso¬ 
ciation had devoted their attention 
ohiefiy to pickettmg liquor shops of 
Ambala, and that on the morning of 
the 23rd January a party of the Na¬ 
tional Volunteers carrying some flags 
and headed by the respondents went 
to the District Courts at Ambala 
where an auction of the liquor licen¬ 
ses was to be held. The respondents 
were invited by the Deputy Commis¬ 
sioner to sit on the platform where 
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the bidding was to take place, and 
they accepted this invitation and ask¬ 
ed their followers to withdraw to a 
place at a short distance. The liquor 
licenses were then offered for sale, 
but no person came forward to make 
a bid. After this infructuous proceed¬ 
ing the Deputy Commissioner suggest¬ 
ed to the respondents that the volun¬ 
teers should surrender their flags, but 
he was told that they were not pre¬ 
pared to do so. Thereupon the Dis¬ 
trict Magistrate arrested the respon¬ 
dents, and, after recording the evi¬ 
dence for the prosecution, pronounced 
judgment that very day convicting 
them of an offence under S. 17 (1) of 
the Act. 

Now, clause 8 of the Lelters Patent 
empowers this Court “ to remove or 
to suspend from practice on reason¬ 
able cause’’an Advocate or a Vakil, 
whose name is borne on the rolls of 
the Court, and the question arises 
whether a conviction under S. 17, sub- 
S. <1), of the Criminal Law Amend¬ 
ment Act constitutes a reasonable 
cause within the meaning of the above 
clause. Before adjudicating upon this 
matter it is necessary to notice a con¬ 
tention which has been pressed by 
Mr. Duni Chand. He challenges the 
propriety of the conviction and urges 
that neither he nor his colleague was 
afforded by the Magistrate an oppor¬ 
tunity to submit a written statement 
in answer to the case set up by the 
prosecution. The record of the Ma¬ 
gistrate, however, shows that he as 
well as his friend admitted his mem¬ 
bership of the National Volunteers’ 
Association, and it is beyond di-puto 
that hat Association had been decla¬ 
red to be an unlawful Association. 
The Magistrate no doubt acted 
hastily but his ac ion cannot in the 
circum-tinccs be said to have caused 
any prejudice to the accused. 

*■ There appears to be some misappre¬ 
hension as to the nature and the scope 
of the present proceedings, and it is 
neces4ary to point out that these pro¬ 
ceedings can not be regarded as cri¬ 
minal in their character. It is true 
that they are sometimes described 
as quasi criminal, but only for the 
reason that they may result in penal¬ 
ties. They are not of a criminal na¬ 
ture in the sense that the rules of 


procedure applicable to a criminal 
trial, such as the filing of a written 
statement by the accused, are applica¬ 
ble to them. Strictly speaking, these 
proceedings are neither civil suits 
nor criminal prosecutions. The 
High Court exercises a spe dal juris¬ 
diction over legal practitioners in 
pursuance of the authority conferred 
upon it by the Letters Patent or an 
Act of the Legislatu:e, and has inhe¬ 
rent power to apply such rules of pro¬ 
cedure as may ensure a fair trial of 
the matter requiring adjudication. 
What is essential is that the parties 
concerned should have a proper 
notice and a reasonable opportunity 
to be heard. These requirements have 
undoubtedly been fulfilled in the pre¬ 
sent case. 

Coming now to the question whether 
the propriety of the conviction can be 
impugned in these proceedings, I find 
that the position of a legal practition¬ 
er convicted of a criminal oifence was 
clearly and tersely described in an 
English case decided as far back as 
1778. In the case of Exparte Broun - 
sail (1), Lord Mansfield says :— 

‘‘This application is not in the 
nature of a second trial or new pu¬ 
nishment. But the question is whether 
after the conduct of this man (i. e., in 
stealing the guinea) it is proper that 
he should continue a member of the 
profession which should stand free 
from all suspicion ' * ' ’ and it is 
on this principle that he is an unfit 
person to practise as an Attorney. 
It is not by way of punishment, but 
the Courts in such cases exercise 
their discretion whether a man, 
whom they have form rly admitted, 
is a proper person to he continued on 
the roll or not. Having been convict¬ 
ed of felony we think the defendant is 
not a fit person to be an Attorney.” 

I am aware of the judgment of the 
Allahabai High Court in the case of 
Durga Charon (2) in w hich the plead¬ 
er convict* d of an oifence was allowed 
to go behmd the conviction in order 
to show that he had committed no of¬ 
fence at law. But this v : ew has now 
been -expressly overruled by the 

(1) [l77f 2 Cowper S29. 

(2) [.Mrt* 7 All. 29U—(1885) A.W.N 
48. (F. B.) 
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Privy Council in Rajendra Nath's 
case (3). 

In their judgment their Lordships 
of the Privy Council state in distinct 
terms that the propriety in law or in 
fact of the conviction cannot be ques¬ 
tioned in the proceedings taken by 
the Court in the exercise of its disci¬ 
plinary jurisdiction. 

It is true that the respondents did 
not offer any defence to the charge 
brought against them, nor did they 
cross-examine the witnesses for the 
prosecution; and it may be urged 
that the rule in Rajendra Nath's case 
(3) was not intended to apply to a 
conviction of this character which pro¬ 
ceeds up in what is practically an ex- 
pdrte version. There can, however, 
be no doubt that the prosecution can¬ 
not be held responsible for this result. 
It appear^ that this contention was 
raised, but not accepted by the Alla¬ 
habad High Court, in the ciseofa 
legal prac'itioner who had been con¬ 
victed without making any defence 
to a charge under S. 153. A of the 
Indian Pinal Code, vide In the matter 
of Tasalduq Ahmad Khan Slier - 
want (4). 

While it is not permissible to go be¬ 
hind the conviction, there can be no 
[doubt that the Court is not only entit- 
ed but bound to inquire into the 
oature of the crime in order to decide 
whether the offence was of such a 
•haracter as to render a person guilty 
pf it unfit to remain a member of the 
profession. The decided cases have 
placed it beyond doubt that an Advo¬ 
cate or a Vakil may be struck off the 
jrolls for an offence which has no rela¬ 
tion whatsoever to his character as a 
legal practitioner, but the mere cir¬ 
cumstance that he has been convict¬ 
ed of an offence does not make it im¬ 
perative on the Court to remove or 
suspend him from practice. As I 
pointed out to the learned Govern¬ 
ment Advocate at the hearing, suppose 
a legal practitioner is convioted of dri¬ 
ving a motor oar at an exoessive 
speed or of some other offence of a 

(3) [l 001 21 All 49-26 I.A. 24 2- 

. 3 O.W.N. 736. (P. C.) 

‘ 9n 2 Pr A T U J 40 ~ 44 A)l * 352 ~ 

f® 2 ?I~ 23 Or. L.J. 128— 

. 65 I.C. 560. (F. Bj 


trifling character, no Court would 
ever think of taking any disciplinary 
action against him on the other hand, 
there may be an offence which implies 
a defect of character unfitting the 
person guilty of it to be a member of 
the legal profession. 

I will not attempt to suggest any 
precise rule which would distinguish 
cases of venial offences from those 
bel"nging to the other category ; nor 
is it desirable to crystalize the Court’s 
discretion into rigid rule. As obser¬ 
ved by their Lordships of the Privy 
Council in Sarba Ihicary's case ( ). 
“ The intention of the crown wa*» to 
give a wine discretion to the High 
Court in regard to the exercise of 
this disciplinary authority.” 

It is true that the offence commit¬ 
ted by the respondents does not imply 
any moral baseness or deprivity of 
character ; but the deci led cases, to 
which I shall refer presently, do not 
show that it is necessary that the act 
of a legal practitioner, which is re¬ 
lied upon for striking his name off 
the roll, should have subjected him to 
anything like a general infamy or 
imputation of bad character. It must 
be remembered that we are dealing 
here not with an ordinary citzen, but 
with a legal practitioner, who, just 
as he enjoys special privileges, is sub¬ 
ject to peculiar obligations not shared 
by ordinary citizens. It has repeated¬ 
ly been laid down that he is an officer 
of the Court, and his position as such 
has been clearly defined by Lord 
Blackburn in the case of In re 
Hill (6). 

I think when we are called upon 
in exercise of an equitable jurisdic¬ 
tion to order an attorney to perform 
a contract to pay money, or to fulfil 
an undertaking, there we have juris¬ 
diction only if the undertaking or the 
contract is made in his character of 
attorney, or so connected with hi« 
character of attorney as to bring it 


to; u^D7j 29 All. 95—34 I. A. 41- 

4 A. L. J. 34-9 Bom. L. R. 9- 
17 M. L. J. 74—11 C. W. N. 273 

5 C. L. J. 130-2 M. L, T. 1- 
, 5 Cr. L.J. 152. (P. C.) 

(6) [1868] 3 Q.B. 543—9 B. & S.481- 
37 L. J., Q. B. 295-18 L. T. 564 
. 16 W.R. 1061. 
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within the power of the Court tore- 
quire that their officer should behave 
well as an offi er. But where there is 
a matter which would subject the 
person in question to a criminal pro¬ 
ceeding, in mv opinion a dilTerrnt 
principle must be applied. We are to 
see that the officers of the Court are 
proper persons to be trusted by the 
Court with regard to the interests of 
suitors, and we are to look to the 
character and position of the persons, 
and judge of the acts committed by 
them upon the same principles as if we 
were considering whether or not a 
person is fit to become an attorney. 
If he has previously misconducted 
himself we should consider *hethtr 
the circumstances were such as to 
prevent his being admitted, or whe¬ 
ther he had condoned his offence by 
his subsequent go id conduct, the 
principle on which the Cmrt acts be¬ 
ing to see ihat the suitors are not ex¬ 
posed to improper officers of the 
Court.” 

Now, if an Advocite or a Vakil 
deliberately joins, or continues to be 
a member of an association which 
has been declared to be unlawful under 
the provision of a statute, his con¬ 
duct attracts the operation of the rule 
enunciated by Lord Blackburn. He 
may not like a particular measure, 
and he is entitled to protect against 
it even vehemently and agitate for its 
repeal by all lawful means. But so 
long as it is the law of the land, it is 
his duty to obey it and not to act in 
dpfiance of ics p-ovisions. It is un¬ 
necessary t) pursue this discussion 
any further, b cause I find that, the 
case* decided by the High Courts in 
India leave no doubt on the subject. 
Taking them in the chronological 
order, we have, fir-t, the case of what 
is called the * Saty igrtha pledge ’ In 
re J-van I at Dr*"* (?) A full Bench of 
the Bombay High Court hel 1 in that 
case that the a-t of certain legal 
practitioners in signing a pledge “ to 
refuse civi.ly to obey the Anarchical 
and Revolutionary Crimes Act and 
such other laws as a committee to be 
hereafter appointed may think fit 


(7) [ Iv20] U Bom. 418—;2 Bom. L.R. 
i3—21 Cr. L.J. 151-54 I.C. 679. 

<F. B.) 
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brou rht them within the disciplinary 
juris Motion of the High Court. Then 
there is the judgment of the Calcutta 
High C >urr in Emperor v R ijani K'nta 
Rose (8! where three Judges of that 
Court dealt with the ca-e of certain 
pleiders who had j »inec a hartal and 
in furtherance of that movement ab¬ 
sented themselves from the Courts 
and consequently neglected to dis¬ 
charge their duties towards their 
clients. The Julges unanimously 
came to the conclusion that the con¬ 
duct of the pleaders rendered them 
liable t«> disciplinary action by the 
H'gh Cou t. La-tly, the Patna High 
Cou t has recently decided a case very 
similar to that before us. It appears 
that, a Vakil. Babu Madhava Singh, 
was convicted of an o fence under 
S. 17 l2) of the Criminal Law Amend¬ 
ment. Act ; and that when his conduct 
cane up for consideration under 
clause 8 of the Letters Patent, the 
Judges had no hesitation in holding 
that the conviction co istitntei a rea¬ 
sonable cause for suspending the 
Vakil from practice We hav« also 
the case of a pleader in the Central 
Provinces who had organised an agi¬ 
tation ag linst the p iy inent of a tax 
and was bound over by a Magistrate 
to keep the peace for one yc ar. The 
Court of the Judicial Commissioner 
dismissed the pleader, h dding that 
his conduct b-ought him within the 
purview of S. 13 ■ f) of the Legal Prac- 
titioner-i Act. and their Lord-hips of 
the Privy Council declined to grant 
leave to appeal against that judg¬ 
ment, tm/r, S'■maker (runes 1 ' Dabir v. 
Serretorj of State for hvlin (9), 

These authorities, which in princi¬ 
ple are indistinguishable from the pre¬ 
sent case, show that the question which 
we are called upon to determine, is 
by no means res int-ujra\ and I. ac¬ 
cordingly, hold that he c.o ivict'On of 
the respondents has rendered them 
liable to be dealt with under clause 8 

(8) 1922 Cal. 515—18 Cal. 732— 
‘26 C.W.N. 588—35 C L J. *56- 
24 Cr. L.J. 33-71 I. C. 81. (5. 8.) 

(9) 1822 P. C. 351—49 Cal. 845- 
49 I. A. 319—11 M. L. T. 192— 
44 M- L. J. 32-27 C. W. N. 343- 
37 C.L.J. 13i—25 Bom. L.R. 1*L- 
18 N.L.R. 176-69 I.C. 367. (P.C.) 
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of the Letter? Patent. Considering, 
however, that these are the fif.-t cases 
of the kind that have come before 
this C«'Urt ; anc that Mr. Duni Chand 
has assurd us that neither lie nor his 
comrade had the slightest inteution 
to cau?e a breach of the pea-e, and 
that the object aim* d at by them was 
to promote the cau?e of total absti¬ 
nence or temperance, an obj-rct which 
pursued in a lawful manner is not 
only a perfectly legitimate but a 
laudable one, I would tike no action 
against them other than giving them 
a warning. 

Scott-Smith, J.—I concur on all 
points 

Abdul Raoof, J.—I also agree. 

Wurru mj given. 
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Amir K'i"n anl others— Defend¬ 
ants— Appellants. 

v 

Mink if>l mil others— Plaintiffs— 
Respondents. 

M. S A. No.'.'033 of 1918, Decided 
on 15th November 1 is, fro n the 
order of the D. J., Jullundur, D/- 30th 
April 19)8, reversing that of the 
Hon. Sub. J. Jullunlur, D/—20th 
August 1917. 

runjab Cenancy Act, S. 67—Joint ter-ants, 
even though no comm ancestor, succeed by 
survivorship i / here /< irii'ion is for cultivation., 
lOy.P. R. i8V i, F. B. Fdt. 

The principle to be f.ilCwel as regirdj the 
landlord, is t ut tie j>iit te iaats of an oj. 
cupancy holding evei tn.iugb it was n..t 
held by their co mnon amestor, are to be 
regarded as a single tenant, anl t.i it is long 
aB any of them, or the d •aoeaiaai.t 01 any of 
them, sirvive. the la-dlord cannot claim 
the share of any tenant wh.>se line haidiol >ut. 
Where the joint tenants divdoi t.ia h>|.|ing 
for purpueiof cu'tivition or Ip order to 
raise money., 

. /fef/, tiis d»ei n»t iilioite t'nt the 
holding hil, as a antler of fan. bm finally 
partitioned. IP 128 C ij 

Facir Chand— for Appellants. 

Ha r Qopai for B. T. Chanl—tor 
Respondents. 

Judgment. This second appeal 
arises out of a suit in which the 
plaintiffs, claiming to be the suc¬ 
cessors of the two original co-sharers 
m an occupancy holding, sued to 
redeem oertam neids of that holding 
which one of the two said co-sharers, 


now dead, had mortgaged to the land¬ 
lord? themselves. The facts bearing 
on the points argued before us are 
briefly as below ;— 

One Chanda Singh was originally 
the sole tenant of the occupancy hold¬ 
ing in question but he associated with 
himself in the tenancy his collateral 
Labh Singh, the father of the plain¬ 
tiffs, and consequently both were 
entered in the Revenue Records as 
pint tenants in equal shares. How¬ 
ever, though the holding remained 
joint, they sepirated in cultivation 
cc that some tiel Is were cultivated by 
ono and some by the other and they 
both individually as well as jointly 
affected several mortgages by which 
some of the fields were mortgaged from 
time to time Onanda Singh mortgaged 
much more than his own share. The 
mortgage in question is one of the 
mortgages effected by Chanda Singh. 
Labh Singh died first and was suc¬ 
ceeded by his sons, the plaintiff's. On 
the death of Cnanda Singh, the 
plaintiffs were entered in the Revenue 
Records as tenants of the entire 
holding. Thu? they claimed to have 
succeeded by right of survivorship to 
Chand i Singh's share in tho holding 
and to hive become entitled in this 
way to redeem to mortgage effected 
by him. The defendants pleaded, 
utter a'ia , that Chanda Singh and 
Labh Sineh were not joint tenants 
even if they were ten.ints-in-com- 
mon that, as a matter of fact, the 
hoi ling had been partitioned as evi¬ 
denced by separate po-session and 
mortgage?, and that this being so the 
rule of sneoessi in by survivorship 
was not applicable in this case. It 
was further contended that before 
suing for redemption the plaintiffs 
should have obttined a deer .>e from 
a Revenue Court declaring that they 
were occupancy tenants as successors 
to the share of Chanda Singh. 

The trial Cour; dismissed the suit 
on arriving at the conclusion that 
the holding had been partitioned. 
On appeal the learned District Judge 
decided that separation in cultiva¬ 
tion and alienations made by the co- 
sharers were not sufficient to establish 
final partition of the holding, and 
that the holding having remained 
joint, the plaintiffs were at present 
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tenants of the whole of it and so 
could not sue to redeem the 
fields that had been mortgaged by 
Chanda Singh. 

The landlords appeal, and their 
Counsel has strenuously urged before 
us the pleas referred to above, but we 
are of opinion that his arguments 
carry no force. To take the last point 
first the plaintiffs were recognised by 
the Revenue Authorities as lawful 
successors of Chanda Singh. As 
state 1 above, according to the muta¬ 
tion sanction on the de*th of Chanda 
Singh they are recorded a; the oc¬ 
cupancy tenants of the entire hold¬ 
ing. Therefore, no Revenue Court’s 
decree is needed to declare them oc¬ 
cupancy tenants of Chanda Singh’s 
share in the holding. 

As regards the main contention 
that there was no joint tenancy the 
argument is based on the assumption 
that joint tenancy which the Punjab 
Custom recognises is the same as the 
estate known as joint tenancy to 
English Conveyancers. In Mohru v. 
Mutsaidi (l), it was explained lhat 
the principle to be followed as 
regards the landlord, is that the joint 
tenants of a holding, even though it 
was not held by their common ances¬ 
tor, are to be regarded as a single ten¬ 
ant, and that as long as any of them 
or the descendants of any of them, 
survive, the landlord cannot claim 
the share of any tenant whose line 
has died out.” This being the guiding 
principle, it cannot be gainsaid with 
any show of reason that the plain¬ 
tiffs being the survivors of the two 
joint tenants Labh Singh and Chanda 
Singh now represent the entire 
estate and have occupancy rights in 
the entiie holding. 

The contention that the holding 
had been partitioned can be of no 
avail because, obviously, what the 
joint tenants did was to divide the 
holding for purposes of cultivation or 
in order to raise money, but this 
does not indicate that the holding 
had, as a matter of fact, been finally 
partitioned. For these reasons we 
dismiss the appeal with costs. 

Appeal dismissed. 
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Zafar Ali, J. 

Bhedu and others— Accused—Peti¬ 
tioners. 

v. 

The Crown— Respondent. 

Criminal Rev. No. 1175 of 1922, De¬ 
cided on 8th I)pc. 192 5 reported by 
the S. J. Kama! Dn. D/-14—8—19 

Criminal P. C„ S. lii—Ev dence — Prev'ous 
conviction of petitioner under S. HI Penal 
Code is not sufficient. 

Where to puss an orde>- under S. 133 Cr. P. C. 
for the removal r.f a building on tne ground that 
it obstructed a village street, the fact that the 
petitioner had been '-reviously convicted 
under S. 341 Penal Code, in respect of the same 
building by a Magistrate of the third class aad 
the conviction bad been upheld by the Dt- Ma¬ 
gistrate had beeu relied on. 

He'd : Tue Magistrate should have proceede- 
ed de novo as in summous cases. 32 P. R. 1917 
Cr. Ref. IP. 128 C. 21 

Facts. 

The Facts of this case are as fol¬ 
lows :— 

The Sub Divisional Magistrate, 
Kaithal, purporting to act under 
S. 133 of the Code of Criminal Proce¬ 
dure, has ordered the petitioners to 
remove a building on the ground that 
it obstructs a village street. 

Order of Reference. 

The only evidence produced before 
the Magistrate was a copy of the map 
of the village prepare I at the Settle¬ 
ment of 18)4 and this was produced 
by the petitioners themselves. The 
Magistrate has relied on the fact that 
the petitioners have been previously 
convicted under S. 311, Indian Penal 
Code, in respect of the same building 
by a Magistrate of the third class and 
that the conviction had been upheld 
by the Dist. Magistrate. 

These former proceedings, however, 
cannot be relied upon. After the 
Magistrate had summoned the peti¬ 
tioners on the complaint of the res¬ 
pondents, he had to proceed de novo 
as in a summons case. Crown v- Sita 
Bam (1) and the rulings quoted there¬ 
in are authority for this view. 

As there is no evidence on the 
Magistrate’s record to support his 
order, I, therefore, recommend that it 
be set aside. 

Judgment.—The order under S. 133 
Cr. Pro. Code is not based upon any 
evidence. Therefore I set it aside- 

Order set aside 

(1) (1917) 32 P. R. Cr. 1917! 


(1) 109 P. R. 1894 (F. B.) 
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Shadi Lal, C. J. and Fforde, J. 

Faujdar Khan— Plaintiff-Appellant 

v. 

Ablul Samad Khan — Plaintit! — 
Respondent. 

F. A. Appeal No. 2740, of 1918, 
Decided on 13th July 19i3, from the 
judgment of the Senr. Sub. J. 
Jullundur D/-L6th July 1918. 

T. P. Act , S. 60—Period of 51 years together 
with interest on mortgage-debt without deduc¬ 
tion for ren s and profits is a clog—Transaction 
mtwtf be viewed as a whole. 

On the 26th August 1896, the plaintiffs 
brother, on behalf of himself and as the 
guardian of the Plaintiff who was a 
minor at that time, mortgaged the land in 
dispute for 14,000. The mortgage was with 
possession, and it was stipulated between the 
parties that mortgagees would recover interest 
on the principal sura at the rate of 7per 
annum and that the mortgagors would not be 
entitled to get credit for the rents and profits 
to be realised by the mortgagees. The mort¬ 
gagees were at the same time empowered 
to spend as much money as they liked on the 
improvement of the property, and, while they 
were entitled to reeovor interest on the cost of 
improvements at 6 % per annum, they were not 
liable to account for the enhanced income 
resulting from the improvements. Lastly the 
mortgagors were precluded from redeeming 
the property within the period of 45 years 
commencing from 1909 . In a suit for redemp- 
ft?- ** PWaWf after his brother’s death, 
//s/a, that the bargain was an unconscion¬ 
able and oppressive one.-and that the plaintiff 
was consequently entitled in equity to relief 
against the onerous terms entered into bv his 
brothor - [P. 130 C. 2 .) 

Id order to determine whether a oovenint is 

mSl°t g bavl fl ed !I? Pli0 \ 0 ^ not> tUo trana &otioQ 
must be viewed as whole. . (p. 130 Q. 1 .) 

S tfiaz Muhammad and S. U. 
Baksh— for Appellant. 

Lola Badri Das— for Respondent. 

a PP eal arises out 
of an action for redemption and the 

wWb qUe3t l° n debated be ^ us is 

Sowed to Pll i ntiff sh «“l<l be 

aiiowen t° redeem the property before 
he e morte °J the p6riod within which 

£ 35 ?“ - 

L/17 & 18 


Abdul Rahman, on behalf of himself 
and as the guardian of the plaintiff 
who was minor at that time, mort¬ 
gaged the land in dispute for| 
Rs. 14,00u to Faujdar Khan and his 
three brothers. The mortgage was] 
with possession, and it was stipulated 
between the parties that the mort¬ 
gagees would recover interest on the 
principal sum at the rate of 7^ % 
per annum and that the mortgagors 
would not be entitled to get credit for 
the rents and profits to be realized by 
the mortgagees. The mortgagees 
were at the same time empowered to 
spend as much money as they liked 
on the improvement of the property, 
and, while they were entitled to 
recover interest on the cost of 
improvements at 6% per annum, they 
were not liable to account for the 
enhanced income resulting from the 
improvements. Lastly the mortgagors 
were precluded from redeeming the 
property within the period of 45 years 
commencing from 1902. In other] 
words the redemption could not take 
place before 1947, and even then if 
the mortgagors could pay, not only 
the principal mortgage money with 
interest thereon, but also the total 
amount spent on improvements and 
the interest on that amount. 

Abdul Rahman has since died, and 
the plaintiff, who is now sui juris has 
brought the present action for 
redemption. The trial Judge had, 
upon an examination of all the 
relevant terms of the transaction 
held that the bargain was an uncon¬ 
scionable and oppressive one and that 
the plaintiff is consequently entitled 
in equity to relief against the onerous 
terms entered into by his brother. 
w e have bestowed our careful consi¬ 
deration to the arguments advanced 
by the learned Counsel on both sides 
and are of the opinion that the conclu¬ 
sion reached by the learned Judge is 
correct. 

There can be no doubt that the 
mortgagors were prohibited from 
redeeming the property for a period 
of 51 years and that, though this 
period is excessive, the term cannot 
per se render the bargain an uncon¬ 
scionable one. The decided cases 
show that periods restricting re- 
deemption are muoh longer in this 
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country than in England, and that 
long terms have sometimes been up¬ 
held. The decision of the case before 
us depends, however, not solely upon 
the long term within which redemp¬ 
tion was prohibited, but upon the 
question whether that term taken 
along with other stipulati ns in the 
contract had the effect of rendering 
redemption prohibitive or practical y 
impossible. In order to determine 
whether a covenant is a clog on 
redemption or not, the transaction 
[must be viewed as a whole. 

Now, it is beyond dispute that the 
contract between the parties con¬ 
ferred upon the mortgagees an 
unlimited power to make improve¬ 
ments. They could spend as much 
money as they liked, and they were 
entitled also to charge interest on the 
sum expended by them without mak¬ 
ing any deduction for the value of the 
produce. And when we add to these 
unusual stipulations the fact that the 
interest was to run for the entire 
period of the mortgage we cannot 
but come to the contusion that it 
was wholly within the power of the 
mortgagees to make it impossible for 
the mortgagors to redeem their 
property. 

The evidence on the record shows 
that Abdul Rahman, when he entered 
into the transaction, was only 25 
years old, and that he was heavily 
involved in debts and consequently 
stood in need of money. It is 

unnecessary to examine the correct¬ 
ness o. the Sub-Judge’s finding that 
the plaintiff has not succeeded in 
showing that the transaction was 
brought about by undue influence, 
because we are satisfied that the 
mortgagees drove a hard bargain 
and that Abdul Rahman agreed to 
their terras because he wanted money 
in order to pay off his creditors. The 
observations of Lord Henley in 
Vernon v. Bcthe.ll, which were quoted 
with approval by Lord Maenaghten 
in Samuel v. Jarrah Timber and 
W<xrl Paving Corporation (1) are 

(1) [1904] A.C. 323—'3 L J., Ch. 

526-90 L.T. 731—52 W.R. 673— 

11 Manson 276—20 T.L.R. 

536. 


. Abdul Sam ad 1924 Lahore 

apposite here. “This Court, as a 
Couri of conscience, is very jealous of 
persons taking securities for a loan 
and converting such securities into 
purchases. And therefore I take it 
to be an established rule that a 
mortgagee can never provide at the 
time of making the loan for any event 
or condition on which the equity of 
redemption shall be diset arged and 
the conveyance made absolute. And 
there is great reason and justice in 
this rule, for necessitous men are not, 
truly speaking, free men, but to 
answer a present exigency will 
submit to any terms that the crafty 
may impose upon them ” 

It is contended on behalf of the 
appellants that the mortgagees have 
not so far spent a very large sum in 
making improvements, but this con¬ 
tention is, in our opinion, beside the 
point. The authority to spend such 
amount as they may think fit has 
undoubtedly been conferred upon 
them, and the fact that they have not 
so far utilised that authority to the 
fullest extent is due to the dispute 
among themselves about the partition 
of their joint property. It appears 
that the b irgain in question has now 
been allotted to two of the mort¬ 
gagees, and if the suit for redemption 
is dismissed they would be free to 
utilise to the fullest extent the 
extremely wide power given to them 
by the contract. 

The covenants in the mortgage deed 
referred to above including that of 
postponing redemption for a period 
of 51 years would certainly result in 
miking redemption very difficult, if 
not practically impossible, at the end 
of the term ; and the Sub-Judge in the 
exercise of his equitible jurisdiction 
was, therefore, justified in relieving 
the plaintiff against the oppressive 
terms o F the contract and in granting 
redemption on reasonable terms 
before the mortgagees could render 
the equity of redemption practically 
nugatory. 

With regard to the cost of improve¬ 
ments the appellants have wholly 
failed in proving that they expended 
any sum in excess of that allowed by 
the Sub-Judge. The appeal, there¬ 
fore, fails and is dismissed with 
costs. 
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The plaintiff has filed cross-objec¬ 
tions challenging the award of 
interest on the cost of improvements, 
but considering that the amount 
allowed by the Sub-Judge is not 
excessive we are not prepared 
to interfere with the conclusion 
arrived at by him. We accord¬ 
ingly reject the cross-objections with 
costs. Appeal and cross¬ 

objections dismissed. 


# 1924 LAHORE 131 

LE ROSSIGNOL AND MARTINEA.U, JJ- 
Qanga Puri —Plaintiff—Appellant. 


v. 


Mohan Lai and oi/jers-Defendants- 
Respondents. 

Civ. A. No. 527 of 1919, Decided on 
27th February 3923, from the decree 
of Sub. J, Lahore, D/-13th December 
1918, dismissing the plaintiff’s claim 

Civil P. <?., S. 93—Suit to protect private 
right <u Mahunt is not covered by the section # 

Where a plaintiff gues. not for the pur¬ 
pose of protecting the interest of the public 
but in order to enforce his own right as a 
Uahant or trustee, the suit does not fall withia 
the purview of 8. 92. 33 Cal. 789, 808, Foil. 

IP. 131 C. 2] 

M. S. Bhagat and Amin Chand — 
for Appellant. 


Tirath Ram —for Respondents. 

Martineau, J.—The property 
dispute in the present case was al 
the subject matter of q, previous si 
which was .brought by three barbe 

of Lahore on behalf of the barb 
community for the ejectment of Sh 
Charan, who was the manager of t 
property. Shiv Charan died durii 
the pendency of that suit, and b 
minor sons and widow were brojg 
on the record as his representativi 
The first Court decided that case 
the plaintiffs’ favour, but on app* 
the Divisional Judge, Mr. Agne 
on the 18th February 1914, dismiss 
the suit holding that the proper 
was wafcf , that Shiv Charan was 

q°Q9 tr ? C *5! Ve r,. tr ^ Steei and that Und 
S- 92 of the Civil Procedure Code, t 

suit was not maintainable witho 

the permission of the Collector. T: 

persons who had brought that sv 

and one other then applied to tl 


Collector fcr permission to brings 
suit, but they subsequently withdrew 
th application. 

In the pre-ent case the defendants 
are the same perso s who were 
impleaded as Shiv Charan’s represen¬ 
tatives in the previous case, but 
the plaintiff is one Bhawani Gir, who 
alleges that after the death of Shiv 
Charan he was appointed by the 
brotherhood of the barbers of Lahore 
as Mahant of the institutions to which 
the property is attach d, that he is 
entitled to possession cf the property, 
and that the defendants are tres¬ 
passers. 

The Subordinate Judge has held 
that the plaintiff, being a nominee 
of the barber community, can have 
no greater rights than the community 
itseff on whose behalf the former suit 
was brought, and that as the former 
suit was continued against the pre¬ 
sent defendants after Shiv Charan’B 
deitb, and it had been admit¬ 
ted in the application to the Collector 
that the defendants were Pujaris , and 
representatives of Shiv Charan, the 
plaintiff cannot now treat them as 
trespassers. He has accordingly dis¬ 
missed the suit as being, like the 
former one, not maintainable without 
the Collector’s permission. The 
plaintiff has appealed and the appeal 
must succeed. 

The plaintiff is suing, not for the 
purposes of; protecting the interests] 
of the public, but in order to enforoei 
bis own right as a Mahant or trust-el 
and a suit of this nature does n«' - rail! 
within the purview of S. 91 of the] 
Civil Procedure Code, as was held by] 
WoodroffeJ. in Bulrce Das* v. Chunv[ 
Lai ( 1 ), where the learned Judge 
said:— 

“In my opinion the present suit, 
so far as it is brought by the plain¬ 
tiffs in their individual capacity as 
trustees to enforce their individual 
claim to be such trustee a6 the 
temple in suit, is not, within the 
scope of the section. The publio may 
be interested in seeing that their al¬ 
leged appointees have the administra¬ 
tion of this trust, but this right of the 
publio and of the plaintiffs, qua 

U) 119U6J 3b Cal. 789—10 C. W. N. 

581. 
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members of the public, is not the 
same as the right of the plaintiffs 
considered not as members of the 
public but as trustees suing to 
enforce their owu personal right 
of management.” 

Further, it is ad litted that S. 92 of 
the Civil Procedure Code does not 
apply to a uit brought against tres¬ 
passers, as the plaintiff alleges the 
defendants to be, and we cannot 
agree with the lower Court that the 
p aintiif is in any way precluded 
fiom suing them as trespassers. In 
the first place, iie was not a plaintiff 
in the former suit nor did he join in 
making the application to the Col¬ 
lector, and in the second place the 
present defendants were impleaded 
in the former suit merely as the legal 
representatives of Shiv Charan and 
not in their personal capacities. 

Mr. Agnew’s judgment is no bar to 
the present suit, and we hold that the 
suit is not one to which S. 92 of 
the Civil Precedure Code applies. 
We accordingly accept the appeal, 
set aside the decree of the lower 
Court, and remand the case to that 
Court under Order 41, rule 23, Civil 
Procedure Code, for decision on the 
merits. The Court fee paid on the 
memorandum of appeal will be re¬ 
funded and other costs will be costs 
in the case. 

Appeal accepted, case 
remanded. 
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Martineau and Moti Saoar, JJ- 

Be.narsi Das —Appellant 

v. 

Gopi Chand awl others — Res¬ 
pondents. 

C. A; No.,1138 of 1919, Decided on 
2nd May 19 .’3, from the decree of 
S. Sub vJ., Ambalu, D/-27the Feb 
■ruary, .1919. 

Civil P.C.S. 73 (/) (b) -Prior incumbrancer 
it, not affected by private alienation under C. 
P. C.'O.Hl, R.S3. 

Under S. 7i where any property liable to 
be sold in execution of a decree is subject to a 
mortgage or charge, the Court may. with the 
consent o! the mortgagee or incumbrancer, 
order that the property be sold free from the 


mertgage or charge, giving to the mortgagee 
or incumbrancer the same interest in the pro¬ 
ceeds of the sale as be had in the property 
■old. But not so in the case of a private 
alienation whero there is obsolutely no necessi¬ 
ty to refer to the prior incumbrancer. 

[P. 135 C. 1} 

Manohar Lai — for Appellant. 

Shamair Chand, Sagar Chaw !, and 
Lata Faqir Chan! — for Respon¬ 
dents. 

Moti Sagar, J —This appeal arises 
out of a suit by a mortgagee to 
recover Rs. 5,300, principal and in¬ 
terest, on the basis of a mortgage- 
deed, dated the 24th of January 1902. 
Defendants 1 and 2 are the succes- 
sors-in-interest of the original mort¬ 
gagors who are now dead, while 
defendants 3 to 6 are the representa¬ 
tives of the subsequent mortgagees 
of some of the properties held under 
mortgage by the plaintiff. The pro¬ 
perties mortgaged consisted of two 
houses, one shop and a garden in the 
town of Jagadhri, and the plaintiff 
was also given a second lien over 
31,000 sleepers, the first lien holder 
being one Lata Raghu Mai of Delhi. 
The plaintiff’s case is that the subse¬ 
quent mortgage in favour of defen¬ 
dants 3 to 6 is invalid and that his 
rights as a prior mortgagee are not 
in any way affected by this subse¬ 
quent mortgage in favour of the 
latter. The plaint recites that a 
total sum of Rs. 20,074-4-9 was due 
to the plaintiff, that defendants had 
paid in all a sum of Rs 14,755-10-') 
and that a balance of Rs 5,318-l"-9 
still remained due. Out of it the 
plaintiff remitted Rs. IX-10-9 and 
prayed that a decree for Rs. 5,300, 
principal and interest, forming a 
charge on the property mortgaged 
under the aforesaid deed may be 
passed with costs and interest up to 
the date of payment in his favour 
against the defendants. The suit 
was resisted by the defendants on 
various grounds, but their main con¬ 
tentions were.— 

(1> That the suit was barred under 
Order II rule 2 Civil Procedure Code, 
inasmuch as the plaintiff had pre¬ 
viously instituted a suit in respect ot 
the same cause of action and had 
omitted to include the present claim 
in that suit; 
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(2) That the plaintiff -was estopped 
from enforcing the mortgage, inas¬ 
much as he, in his capacity of the 
guardian of his nephew Hari Kishan, 
minor, had given up his lien on the 
mortgaged property and had given 
consent to the sale of the property 
free from mortgage; 

(3) That the accounts filed by the 
plaintiff were not correct and that 
the sum of 5,300 claimed on the 
footing of the mortgage was not due. 

The trial Court first dismissed the 
6uit on the ground that it was barred 
under Order IL rule 2 of the Civil 
Procedure Code, but this order was 
subsequently set aside by the Chief 
Court on the 1st of May 1918 and 
the case remanded to the Court of 
first instance for a decision on the 
merits. The learned Senior Subor¬ 
dinate Judge has again found in 
fovour of the defendants and has held 
that the plaintiff had given up his 
lien on the mortgage property and 
that he was not entitled to any priori¬ 
ty as against defendants 3 to 6. As 
to the accounts, the finding of the 
learned Senior Subordinate Judge i9 
that they are correct and that the 
sum of Rs. 5,300 claimed by the 
plaintiff is really due. A decree for 


Rs. 5,300 has accordingly been passe 
in favour of the plaintiff against tb 
defendants with a charge on th 
property mortgaged, but it has fui 
ther been ordered that the propert 
shall be subject to a prior charge ( 
Rs. 4,500 found to have been advance 
by defendants 3 to 6 to defendant 
1 and 2 in good faith. 

Against this decision the plainti 
has preferred this appeal, which ha 
been argued before us by Mr. Man< 
har Lai on behalf of the plaintif 
appellant and by Mr. Shamair Chan 
for the defendants-respondents. Cross 
objections have also been filed b 
defendants 1 and 2, and it has bee 
contended on their behalf that 
claim as to their personal liability 
barred by limitation and that th< 
other properties are not liable f 
the plaintiff s claim. 

It appears that the plaintiff’s n« 
hew Hari Kishen obtained a mon 
decree against the predecessors-i 
interest of defendants 1 and 2 on t 
7th of April 1903, and in executi 


of that decree he attaohed certain 
properties which were held under 
mortgage by the plaintiff. Hari, 
Kishen was a minor and was repre¬ 
sen ted in th it litigation by his next 
friend Ganeshi Lai who was the 
father of the present plaintiff Banarsi 
Das. Ganeshi Lai died in May 1906, 
and shortly after the name of Benar- 
si Das appears to have been substi¬ 
tuted in his place as the next friend 
of the minor. 

On the 25th of July 1906 the execu¬ 
ting Court passed an order that the 
mortgagee should specify his lien oq 
the various properties attached and 
ordered to be sold in execution of 
the decree. On the 8th of December 
1906, one Bishamber Das, an agent 
of the decree holder, who was also 
employed by the plaintiff as his agent 
for the purposes of Court work, gave 
a petition to the effect that the house, 
property under mortgage be sold free, 
of mortgage on the condition that 
the sale proceeds should first be- 
applied towards the discharge of 
the mortgage debt and that the ba¬ 
lance, if any, be made over to the, 
decree-holder in satisfaction of his 
decree. On the 15th of January 1907 , 
the judgment-debtors applied to the 
Court for permission to raise money 
by private alienation, and on the 23rd 
of January 1907 Bishambar Das, on 
behalf of the decree-holder granted 
them one and a half month’s time for 
this purpose. The judgment-debtors 
were unable to raise the money, and 
it was ordered that the sale should 
take place on the 21st of April, 1907. 
On the 13th of April, 1907, the judg¬ 
ment debtors again applied for per¬ 
mission to raise money by private 
sale and on the 20th of April 1907, 
Bishamber Das again agreed to give' 
one and a half month’s further time 
for the said purpose. The case was, 
fixed for the 5th of June, i 9 07, but as. 
the judgment-debtors were unable to 
raise money the sale was advertised 
for the 17th of July 1907. On the J4th 
of July- 1907, Bishambar Das stated 
that the property advertised 
for sale might be sold free of 
mortgage. The sale took place on; 
the 11th of November, 1907, and the. 
14th of December, 1907, was fixed for. 
confirmation of the said sale and for ( 
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disposal of certiiu objections filed by 
the judgment-debtors. On the 16th 
of N >ve nber, 1907, the judgment- 
debto.-.-- again applied for permission 
to effect a p-ivate alienation, as it 
was stated that the p ice obtained in 
the auction sale was inadequate and 
m ich below the market value. On 
the 6th of December 1907, Bishamber 
Das, the decree-holder's agent, again 
agreed to give one month’s time to 
the judgment debtors on the condition 
that the Rile proceeds bo deposited in 
Court. The juJginent debtors there¬ 
upon mortgaged the properties in 
suit to Tulsi Ram, defendant No. 5, 
end a sum of Ks. 4,600 obtained by 
means of this private alienation, was 
paid into Court on the 8th of January 
1908. On that day the plaintiff, 
Banar.-i Das, reiterated his request 
that his mortgjge d bt might first 
be discharged and the balance, if 
Buy, credited towards the satisfaction 
of the decree. Tne case was fixed for 
the '20th of January 1908, and on 
that day the Court ordered that the 
whole of tne sum deposited in Court 
be paid to the decree-holder in part 
satisfaction of his decree. The 
decree-holder, howe'er, failed to 
withdraw this money from the trea¬ 
sury, and it remained deposited in 
Court till Dale nber, 1908. On the 
H)th of November, 1908, the plaintiff 
agiin m ide an application to the 
Court, stiting that he had not given 
up his lien over the mortgaged pro¬ 
perty, and that the su n deposited in 
Cour r - s ioul 1 bo h mdod over to him 
In pavment of his mortgage debt, 
and thai the decree-holder had no 
right to this money until his 
(pliintilTs) claim was satisfied in 
full. On the 4th of December 1903, 
the plaintilT repealed his applbation 
of the 20t‘i of November 1933, and 
Itated that the mortgage in favour 
of defendant No. 5, Tulsi Rim, was 
fictitious and that his rights as a 
prior mortgagee were not in any 
Way aife ted by this subsequent 
■mortgage, which was effected without 
bis consent and knowledge. On the 
flth of Deoember 1908, the sum of 
Ks. 4.600 deposited in Court was 
paid to the dscree-holder’s agent 
without any adjudication being ar¬ 
rived at ou the question of the plain¬ 


tiff’s rights to recover this money as 
a prior mortgagee. 

On the 28th of August 1912 the 
present suit was instituted and the 
sole q icstion for determination now 
is whether the plaintiff had given up 
his lien over the mortgaged pro¬ 
perties. The learned Senior Subordi¬ 
nate Judge has found that the 
statement of the plaintiff’s agent on 
the 24th of July 1907 that the pro¬ 
perty be sold free of mortgage, and 
his conduct on the 20th of January 
1903 in not raising any objection* 
against the payment to the decree- 
holder, were tantamount to a giving 
up of his mortgage lien. He holds 
that Tulsi Ram, defendant No. 5, 
believed in good faith that the pro¬ 
perty was free of mortgage and that, 
acting on the representations of the 
plaintiff’s agent that the property be 
8)11 free of mortgage, he advanced 
Rs. 4,500 to the judgment-debtors. 
In our opinion the view taken by 
the learned Senior Subordinate Judge 
is quite erroneous and cannot be 
accepted. We do not find anything 
in the conduct of Bishambar Das, 
the decree-holder’s agent, or of the 
plaintiff himself giving rise to an 
inference that the plaintiff ever in¬ 
tended to give up his lien over the 
mortgaged properties. On the con¬ 
trary, from the statements and the 
applications made from time to time 
it is clear that a discharge of the 
mortgage debt was always insisted 
upon and that the rights of the 
decree-holder were always subordi¬ 
nate! to those of the plaintiff. The 
consent given by the plaintiffs to 
the sale of the property fr*e of 
m >rtgage was also subject to the 
condition that the mortgage debt 
would first be discharged, and we do 
not see how in the face of the 
numerous applications on the record 
to the contrary the learned Senior 
Subordinate Judge could have come 
to the conclusion that the plaintiff 
had -elinquished his mortgage and 
had allowed the property be P"' 
vately transferred merely for tne 
purpose of obtaining a part satu-tac- 
tion of his nephew’s money decree. 
It is argued that the legal effector 
the plaintiff having given his con¬ 
sent to the property being sold ire 
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of mortgage was that his lien, if an/, 
was transferred to the sale proseeds, 
and that if he allowed the sale pro¬ 
ceeds to' be handed over to the 
decree-holder the purchaser cannot in 
any way be responsible, a ill thit 
the plaintiif cannot foil >w the pro¬ 
perty in the purchaser’s hulls 
which the latter gets entirdy free 
of all incumbrances. There wou'd 
hare been force in this contention 


if the property h id been noil in exe¬ 
cution of th? decree as originally 
arrange i. In such a case, if the 
prior incumbrancer gives his consent, 
( his lien would certainly be transferred 
to the sale proceeds Under S. 73 of 
the Civil Procedure Code where any 
property liable to be sold in ex na¬ 
tion of a decree is subject to a mort¬ 
gage or charge, the Court raiy, with 
[the consent of the mortgagee or in¬ 
cumbrancer, o-ier that the property 
be sold free from the mortgage or 
Icha.gs giving to the mortgaged or 
[incumbrancer the same interest in 
the proceeds of the sale as he had in 
the property sold. But not s > in tie 
lease of a prints alien icio.i where 
there is absolutely no necessity to 
refer to the prior inc 1 nbrancer For 
a private alienation all that is 
necessary under Or ler XXI, rule 81, 
Civil Procedure Code, is th at the 
Court should be i-atisfied that the 
application is made in good faith and 
that the decretal amount ra iy be 
raised by the mortgage or sale of a 
part or whole of the attached pro¬ 
perty. In the present case it was 
represented to the Court that th 9 
deoratal amount could he raise l hy 
private alienation. T le d icree-holder 
oonsentel to time being given to the 
juIgment-dobtor.s for raising money 
by private alienation. The plaintiff 
was not asked to give up his mort¬ 
gage lien, nor did hi or his agent 
make any statement in Court to the 
eiTect that^ he would give up his 
mortgage lien if the ju Igment-debt >rs 
would satisfy the deoree by pruata 
alienation. In the absenoe of any 

COa j 9nt or * ptrt of the 
not think thtt it o in 
be held that tae plaintiff had given 
up.his.mortgage security and that 
bis rigats as a mortgagee hal oone 
to an end. Tulsi Ram, defendant 


No. 5, when he took the mortgage 
fr > n the j i Ig nent-debt ors ought to 
have seen that the property had 
been free! from the prior charge, 
an l if he di 1 not do so it is clear 
that he must be c onsidere 1 to have 
tik?nhit m»rtgige subject to such 
prior in cum oran ces as may have 
existed o i th it d ite. 

Next, S<. 78 and 53 of the Transfer 
of Pro ierty Act are rel.ed on, but 
it is clear that tiey are entirely ir- 
rolevant ar.d ha?e not the slightest 
hairing oi thequistioo which is now 
at issue between the parties. 

We hold that tho plaintiff had not 
given up his mortgigi security and 
tnat he is entitled to priority over 
d ifendants 3 t o fi w io mast betaken 
to have accepted their mortgage 
subject to the prior incumbrances 
exiting in favour of the plaintiff. 
We accept the appeal with costs 
tiroughout and. in modification of 
the order of the Court below, direct 
that the words, “subject to a lien of 
R*. 4,500 in favour of de f endants 
Nos. s to 5 (lefeiduts 5 to 8)" shall 
be deleted from the decree. 

As to th) crossobjsutions, a pre- 
li-niniry o'ojoctio i is raise i that they 
an net properly stamped. We have 
heard counsel on both sides and are 
of opinion that they should have 
him file l on a Rs. 10 sta np. Mr. 
Fikir Ch and for the respondents has 
mide up the deficiency, and there is 
nc necessity to postpone the case 
for this purp Me. The first conten¬ 
tion raised by Mr. Fakir Chand is 
thit the Lower Court was not justified 
in holding the mortgage-s personally 
li iDlo when no person .1 liability had 
been cWinvd in the pliint. This 
contention in our opinion is well 
founded an 1 mu 4 prev ail. A re- 
ferense t» the plaint mikes it clear 
that a d»o:ee against the mortgaged 
pr.pjrty only was cl iim.il, and 
third wis no mention theroiu of the 
dofmdants bein< personally liable 
under the mortgige We d> not 
think that in these oircuumanoes the 
Court was justified in holding that 
the defend mts were personally liable, 
especially wie i there wis no issue 
and n » opportu lity hid been given to 
the defeadaaCa to ooatest the point. 
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Next, it is argued that the claim as 
to the defendant’s personal liability 
is barred by limitation and Ram Din 
▼. Kalka Prasarl (1) is relied on. It is 
contended that article 132 applies 
only to suits to raise money, charged 
on immoveable property, out of that 
property; and that the twelve years 
bar does not apply to the personal 
remedy, as to which the shorter 
period prescribed in article 65 applies' 
The authority cited certainly sup¬ 
ports the respondent’s contention, 
but we do not think that it is neces¬ 
sary to express any definite opinion 
on this point as we are of opinion 
that the cross-objections must suc¬ 
ceed upon the first point, namely, 
that the personal remedy was not 
asked for in the plaint and that the 
Court was not justified in making 
out a new case for the plaintiff. 

We allow the cross-objections and 
hold that the decretal amount shall be 
realised from the mortgaged property 
alone and that the other properties 
of defendants 1 and 2 will not be 
liable for the decree. 

Appeal accepted. 


(1) [1885] 7 All. 502—12 I.A. 12- 
4 Sar. 619 (P.C.) 
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Harrison and Zafar ali, JJ. 

Chanda Singh —Appellant. 

v. 

Jai Kishen Das and another — Res¬ 
pondents. 

Civil Appeal No. 1818 of 1919, De¬ 
cided on 26th May 1923, from the 
decree of S. Sub. J., Ferozepur, D/- 
2-6-1919. 

Limitation Art, Art. 29 — Applies only to 
seizure. 

Article 29 is applicable only to the seizure 
and doe< not govern any suits arising out of 
what happens later at the time of sale. 

(P 136 C 2] 

N. C. Mehra , —for Appellant. 

Lola Kashi Ram and Durga Das, 
—for Respondents. 

Harrison, J.—Plaintiff in this case 
sued to recover Rs. 6,000 on account 
•ojcompensation for loss sustained by 


him on account of the irregular sale 
of certain property in execution of a 
decree, alleging that in conse¬ 
quence of the irregularities a sum far 
below the market value of the pro¬ 
perty had been realized. He also 
claimed the refund of a sum which he 
said had not been credited- The suit 
was dismissed as barred by limitation, 
and the only question to be decided is 
whether this order of dismissal is cor¬ 
rect. 

In 31 Mad. 431 (F B.) it was held 
that the limitation for a suit of this 
nature is governed by Article 29, in¬ 
asmuch as the sale follows from the 
seizure and the cause of action must 
be taken to be the irregular seizure. It 
is contended on appeal, though this is 
not by any means clear from the 
plaint, that the plaintiff merely seeks 
compensation for the irregular sale 
though he does distinctly state in his 
plaint that the seizure or attachment 
was also, irregular. It is obviously 
possible that there should be a case 
where the attachment was in every 
respect correct, but the formalities 
prescribed before sale had not been 
observed, and it would, in our opinion 
not be correct to hold under these 
circumstances that the cause of ac¬ 
tion was one for damages for wrong¬ 
ful seizure and that the cause of ac¬ 
tion arose on the date of attachment- 
It is also clear, that the sale might 
take place more than a year after the 
attachment, and apparently on the 
view taken in that ruling the plaintiff 
would be debarred from seeking any 
remedy for the loss caused to him by 
any irregularities in the sale as dis¬ 
tinguished from the seizure, and the 
cause of action would be still bom. 
We are of opinion that the sale, 
though following naturally on the 
attachment and being the object which 
the decree-holder had in view at the 
time of making his original appli¬ 
cation, can be distinguished from ihat 
attachment. It is only after the at¬ 
tachment has been completed that the 
proclamation issues under rule 66 and 
the sale subsequently takes place. 
Article 29 must in our opinion be 
interpreted to apply only to the sei*i 
zure and not to govtrn any suits 
arising out of what happens later at 
the time of sale. 
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It is contended by the appellant that 
Article 62 or Article 48 or 49 applies. 
In his own replication at page 17 of 
the paper book he uses the following 
words 

“ The plaintiff’s right to relief arises 
in respect of facts or series of facts 
constituting the same transaction and 
giving rise to a common question of 
law regarding the liability to the 
plaintiff under the general Law of 
Torts.” 

Suits based on tort are governed by 
Article 36, unless specifically provided 
for by some other Article in just the 
same way as suits based on an un¬ 
registered contract are governed by 
Article 115 unless some other Article 
definitely applies. 

There can be no question 'that the 
act complained of in bringing the pro¬ 
perty to sale is a tort, whether it be 
described as non-feasance or malfea¬ 
sance. Holding that neither article 48 
nor article 49 nor any of the other 
articles governing torts applies in 
express terms to the suit, we find that 
it is governed by Article -36 and hav¬ 
ing been brought admittedly more 
than two years after the sale it is 
barred by time. 

In addition to the compensation 
claimed on account of the moveable 
property sold, the plaintiff claims the 
return of a sum of Rs. 400 which he 
says has not been credited by the 
defendant to his account. This sum 
was paid in on the 24th of June 1916 
and the suit was instituted on the 20th 
of January 1919. It is urged that 
Article 62 applies more especially to 
this sum of money, but in our opinion 
the words as used do not cover this 
portion of the claim. Money was not 
received by the defendant for the 
plaintiff’s usm and was not payable by 
the defendant to the plaintiff. This 
portion of the claim also, in our opini¬ 
on, is based on an alleged tot t and 
the same Article 36 applies. 

The suit therffore fails throughout 

and the appeal is dismissed with 
costs. 

Appeal dismissed. 


137 

« 1924 LAHORE 137 

ABDUL RAOOF AND FFORDE, JJ. 

Munshi Lai —Plaintiff—Appellant. 

v. 

Mt. Shiv Devi and others —Defend¬ 
ants—Respondents* 

S. A No. 2131 of 1919 Decided on 
30th April 1923, from the decree of 
the D.J- Ludhiana, D/-20th July 1919. 

Hindu Law—Alienation by widow— Gift to 
charity of more than one fourth is not valid. 

A gift made by a Hindu widow to a chari* 
table institution of a portion more than one 
fourth of her deceased husband's estate is 
not valid agamst the reversioners. A gift by 
a Hindu widow of a moderate portion of her 
deoeased huaband'e eetate can only be valid 
if it is expressly made for the epiritual wel- 
tare of the deceased. A gift, however pious 
or meritorious cannot be enforced against the 
reversioners unless it is proved to be made 
with that objeot and unless that purpose is 
deemed by the Hindu religion to be fulfilled 
by the character of the gift in the question. 

[P. 139 C. 1 P 140 C. 2} 

Jai Copal Sethi —for Appellant. 

(rokul Chand Parang for Bakhshi 
Tek Chand— for Respondents. 

Fforde J.—The main question for 
our consideration is whether a gift 
made by a Hindu widow to a chari¬ 
table institution of a portion of her 
deceased husband’s estate is valid 
as against the reversioners. 

The gift admittedly amounts to a 
little more than one fourth of the 
whole estate of the deceased and it 
is admittedly made for a oharitable 
purpose. 

The Court of first instance in a 
very clear and well-reasoned judg¬ 
ment held the gift to be invalid for 
two reasons. Firstly, because it was 
not made for the spiritual benefit of 
the deceased husband but for her 
own good, and, secondly, because it 
comprised too large a portion of the 
entire estate. 

The first appellate Court reversed 
this decision, holding that as the 
widow had done a virtuous act ac¬ 
cording to her personal notions, 
"ther» was nothing in the eye of the 
law to stand in her way provided it 
is ascertained that she has not be¬ 
haved recklessly and has gifted a 
reasonable portion of her husband’s 
estate.” 
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Mr. Jai Gopal Sethi for the appel¬ 
lant uontends that a gift by a Hindu 
widow of a portion of her husband’s 
estate is only valid in law if it is 
made. 

(1) For necessity. 

(2) For the purpose of defraying 
the expenses of the obsequial rites, 
etc. of the deceased- 

(3) Tt is given for recognised 
charitable purposes for the spiritual 
benefit of the deceased, and then only 
if it comprises a small portion of his 
estate. 

In the first two cases the entire 
estate may he alienated if only by so 
doing the necessary funds can be 
obtained. 

Dr. Gokal Chand tfarang for the 
respondents on the other hand ad¬ 
vances the bold proposition that any 
gift by a widow for a pious purpose, 
recognised as such by Hindu Law, is 
valid even though admittedly made 
for the widow’s own spiritual benefit 
alone. He argues that such a gift 
having regard to the Hindu view of 
the relationship of husband and wife 
must necessarily be for the husband’s 
spiritual benefit. He agrees however, 
that only a reasonable portion of the 
deceased’s estate can be alienated for 
this purpose. 

The power of a Hindu widow to 
alienate for necessity, whether the 
necessity be her own or to defray the 
obseiuial expenses arising out of her 
husband's death need not be consider¬ 
ed here It is true that the respon¬ 
dent pleaded necessity in her answer 
to t*>e plaint but that plea is not 
relied upon. 

The only questions we need consi¬ 
der are : - 

(1) Can the proportion of the estate 
alienated v,z, one-fourth of the 
whole, be held to be justifiable ? 

(2) Was it alienate! for the spiri¬ 
tual benefit of th deceased ? 

(3) Is the alienation valid though 
made for the spiritual welfare of ihe 
alienor alone ? 

The first question, though it has 
arisen in the course of argument, has 
not been pressed upon us. In fact 
oounsel on borh sides seem to have 
assumed that if the gift is valid in 
law in other respects, it cannot be 
deemed to be execessive in propor¬ 


tion to the estate. This view appears 
to me to be very doubtful. The Hindu 
authorities on the point are all 
agreed in holding that a gift of a 
moderate portion of the pr»perty 
only is valid. The difficulty lies in 
the practical application of this prin¬ 
ciple. How is a Court to decide 
what is a moderate portion ? In the 
case of Ramchumler Surenah "i.Qunga 
GovinI Bunhoo/itih (I) referred to in 
the Tagore Law Lectures of 1979, at 
page 307, the Pandits gave it as 
their opinion that the widow has 
the power of alienating from one to 
three sixteenth of her husband’s 
property for the benefit of his soul,” 
but I can find no case in which as 
large a portion as3/i6ths has been 
held ■ valid in this respect. It is true 
that in Churaman Baku ▼ Gopi Sahu 
(2) cited with approval in K/iuh Lai 
Singh v. Ajo'lhya Misser (3) the 
Court held that between Mth and 
1 /3rd of an estate was a reasonable 
amount to expend on the occasion of 
a daughter’s Gowna ceremony but 
the principle upon which that case 
was decided can hardly be held to 
be exactly analogous to those under 
consideration here. 

In Sar lar Sinyii v. Kunj Behari Lai 

(4) which came before the Privy 
Council in June of last year, Mr. 
A neer Ali who delivered the judg¬ 
ment of the Board says as follows : — 

“In their Lordships opinion the 
Hindu Law recognize* the validity 
of the dedication or alienation of a 
s nail fraction of the property by a 
H ndu female for the continuous 
benefit of the soul of the deceased 
owner. It is clear in this case 
that the act which the Rani did 
wis fully in accordance with 
Hin^u religious sentiment and reli¬ 
gious belief, and was not, therefore, 
in excess of her powers, having re¬ 
gard to the fact that the dedic ition 
rtlated to one-seventyfifth of the 


(1) llx .'6| 4 Sel. Rep. 147 

(2) [190 *1 39 Cal. '-13 C W.M. 994- 
in C.W.J.545-L I.C. 945- 

(3) [19 6) 43 Cal. 57.-22 C.L.J. 345- 

3l I.C. 433. ^ 

(4) 1922 P.C 261-44 All. 503-49 
I. A. 383-16 LW. <71-34 M.L.T. 
253-69 I.C. 36. (P. C.) 
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property, and was made specially fpr 
the creation of a permanent benefit 

The Hindu authorities are all agreed 
that a gift of a “moderate portion,” 
ora “small portion,” may be valid 
when made for th« husband's spiritual 
benefit, but the difficulty is to fix the 
limit at which the portion gifted 
ceases to be moderate or small. It 
must, of course depend largely upon 
the facts of each particular case, but 
I very much doubt if any Court could 
reasonably hold that a 0 ift amounting 
to l/4th of an inheritance could bs 
fairly regarded ns “ a small fraction of 
the property.” 

As we do not intend to decide tbe 
present case on the question of the 
validity of the amount of the aliena-, 
tion, I need not discuss this aspect 
of the case further, I have only 
dwelt on it to the extent I have done 
so that it may not be said that this 
Court has acquie c ced in the view that 
an alienation of 1 /4th of an inherit¬ 
ance is valid so far as quantum is 
concerned. 

The second question is largely one 
of fact. The Court of first instance 
has decided it in favour of the appel- 
lant, holding that the gift was not 
made for the spiritual bmefi. of the 
husband, who had at the time of the 
alienation been dead for nearly eleven 
years, but for the alienor's own good. 

In my opinion this finding is wh lly 
In accordance with the facts of this 
oase. 


The deed of gift itself nowhe 
suggests that its object i3 in any w 
referable to the spiritual benefit 
the husband. It in fact rebuts sucl 
suggestion. The donor decla r es th 
the property in que t'on is nwne 1 a 
possessed by herself absolutely a 
she recites that the donees “ha 
been declared abs lute owners of t 
gifted property like myself.” 

In her answer to the plaint s 
makes the case that the alienatio 
In question were for consideratl 
and lawful necessity, and furth 
pleads that the land in question a' 
the houses are not ancestral but we 
In fact purchased by the father-in-la 
Uobmd Ram. It must be concede 
bowere , that there were other ali 
nations referred to i n the plaint 
addition to the one in question, ai 


moreover a litigmt in this country 
should not be too strictly bound by 
pleadings, but the fact r mains that 
in her final defence the case now made, 
namely, that the alienation was for 
her husband's spiritual benefit, is 
nowhere even suggested. 

Iu the defence to the amended 
plaint, it is true that she does suggest 
this plea, but iu her statement in 
Court made on the 25th June, 1918, 
she definitely declares that her two 
sons, one of who u died at the age 
of 14 and the other at the age of 
11 years, told h« r that the prop“rty 
should be g.ven in charity and direct¬ 
ed that it lie g ren “in the name of 
the “ Gronth Sahib " 

• In a furthe - statement made on the 
24th of August she appears to have 
re considered her po-ition and expres¬ 
sed her reasons as follows : — 

“I am a Sikh woman. I believe in 
Grunth Sahib. My husband gave me 
instructions to give the land and the 
site in charity. He was not a Sikh. 
This house, i. *>., stable, is haunted. 
My sons used to say that I should get 
the land and the site entered in papers 
in the name of the Pujuri of the 
“ Granth Sahib." 

This is the first time she makes 
any suggestion that the gift is in any 
way referable to her husband, and I 
have no doubt that the improvement 
in her statement is due to the pro¬ 
gressive legal enlightenment which 
she received in the course of the suit. 

The lower appellate Court-*’ view 
that her present contention that the 
gift was intended to spiritually bene¬ 
fit her husband “ can vny well be in¬ 
ferred from the virtuous way in which 
she has mide use of this portion of 
her husband’s estate,’’ is in my opinion 
inconsistent with the facts and un¬ 
sound in law. 

I am quite satisfied that until the 
present suit was instituted, it had 
never even occurred to the widow-to 
consider whether or not the gift might 
promote her dead husband's spiritual 
welfare. 

It remains to bo considered Whether 
suoh a gift, whioh is admittedly for a 
pious and ch aritable purnose approved 
of by the Hindu religi m is valid 
merely for that reason. Dr. Narang 
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in his able argument has relied strong¬ 
ly upon certain observations in the 
judgment in Khub Lal Singh v. Ajo- 
dhya Misser (3) which undoubtedly 
favour his contention that if a gift 
is of a recognized pious nature it must 
be deemed to accrue to the spiritual 
benefit of the departed husband. This 
▼iew, however, has been expressly 
disserted from in a very recent case 
on the subject. Sham Dei v. Birbhadra 
Prasad ( 5 ). That case not only 
bears a close resemblance to the 
present one on the facts, but the very 
proposition advanced by Dr. Narang 
was discussed in the course of the judg¬ 
ment where the learned Judges ex¬ 
pressed themselves as follows :— 

We are not, however, in accord* 
with the view pressed by the learned 
counsel for Sham Dei that an act 
supposed to conduce to the spiritual 
benefit of the widow is necessarily an 
act supposed to conduce to the spiri 
tual benefit of the husband. This pro¬ 
position appears to have been looked 
at not with disfavour by the learned 
Judges who decided Khub Lal Singh 
v. Ajudhya Misser (3). We should not 
go so far as to say that they accepted 
it. Whatever be its application to 
persons governed by the Dayabhaga 
law, it would not appear to be a 
doctrine applicable to persons govern¬ 
ed by the Mitakshara law. It is 
obvious that an act done by a widow 
supposed to conduce to the spiritual 
benefit of her husband would confer 
spiritual benefit on herself, but the 
converse does not appear to follow. 
An act done by the widow supposed 
to conduce to the spiritual benefit of 
herself wouli not confer spiritual 
benefit on her husband. In any cir¬ 
cumstances we should have been pre¬ 
cluded from accepting this view, in 
face of the decision in Duran Devx v. 
Jai Ndrain (6) 

“ The decision in Khub Lal Singh v. 
Aju Iliya Misser ( 3) was recently dis¬ 
eased by a Bench of this Court in 
Kunj Behari Lal v. Lalta Singh (7). 
That Bench derived similar assistance 

(5) [mil 43 All. 463—19 A. L. J. 

312-62 I. C. 432. 

(6) [1882] 4 All. 482—(1882) A.W.N, 
115. 

(7) [1918] 41 All. 130 —16 A.L.J. 996- 
48 I.C. 847. 
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to the assistance which we have 
derived from the exposition of the law 
therein. 

“ The conclusion at which we 
arrive is this that unless it can be 
established that the alienation in 
question was for the performance of 
religious acts which were supposed 
(in this case intended) to be for the 
spiritual benefit of Bal Kishen, the 
alienation cannot operate to the pre¬ 
judice of the reversioners, even if the 
portion of the property alienated be 
not excessive. 

Thi9 judgment which is in agree¬ 
ment with the views expressed in the 
Privy Council decision already refer¬ 
red to, finally disposes of the last 
argument of the respondent. I have 
no doubt that it must now be held to 
be the law that a gift by a Hindu 
widow of a moderate portion of her 
deceased husband’s estate can only be 
valid if it is expressly made for the 
spiritual welfare of the deceased. A 
gift, however, pious or meritorious 
cannot be enforced against the rever¬ 
sioners unless it is proved to be made 
with that object and unless that pur¬ 
pose is deemed by the Hindu religion 
to be fulfilled by the character of the 
gift in question. 

For these reasons I think the appeal 
succeeds. The result is that the 
decree of the lower Appellate Court 
must be set aside and that of the 
Court of first instance restored, the 
appellant to have his costs through¬ 
out. 

A. Raoof, J.—I entirely agree. The 
judgment of my learned colleague is 
so full and exhaustive that I have 
very little to add to it. The rule 
enunciated in the judgment was 
clearly and authoritatively stated so 
far back as the year 1882 in the deci¬ 
sion of a Division Bench of the 
Allahabad High Court in the case of 
Puran Dai v. Jai Narain (6). Mr. Jus¬ 
tice Iyrrell, who delivered the judg¬ 
ment following the decision in the 
case of The Collector of Masulipalum 
v. Cavaly Vencata Narrainapali (8) 
made the following observation at 
page 483 :— 

The point is now covered by au¬ 
thority that acts of alienatio n 

(8) [1859—61] 8 M.I.A. 529—2 W.R- 
61 (P.C.) 
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calculated to be of religious benefit and 
efficacy to the widow, or to any per¬ 
sons other than the deceased owner, 
will not justify an alienation of any 
part of the property in the hands of 
the widow. It has been justly pleaded 
in the second and third grounds of 
appeal that there is nothing on the 
record sufficient to show, nor other 
good reason for believing, that the 
gift of the house in suit, made some 
sixteen months after the death of 
Ram Kishen, without any reference 
to him or his funeral celebrations, 
and specifically declared tobe'Bishun- 
prit,' or to the honour of Vishnu, was 
a gift made to benefit Ram Kishen in 
his after state ; and was not, on the 
contrary, as indeed from the terms of 
the deed of gift in this case it plainly 
appears to be, an offering by the 
widow to a favoured idol for her own 
special credit and spiritual advan¬ 
tage." Every word of this observa¬ 
tion is peculiarly applicable to the 
facts of this case. Here too in the 
deed of gift no mention is made of 
the name of the husband, nor is it 
stated that the gift is made for his 
spiritual benefit. Similarly the gift 
in this case was also male after a 
very lung time, namely, 14 years 
after the death of the husband. Ano¬ 
ther significant fact is that while the 
husband was an Arya Saraajist, the 
gift had been made to Kakas. The 
rule laid down in the Allahabad case 
has been firmly established by the 
later decisions of the High Courts in 
this Country as well as by the deci¬ 
sions of their Lordships of the Privy 
Council to which my learned col¬ 
league has referred in his judgment. 
I accordingly concur in the order 
made by my learned colleague. 

Appeal allowed. 
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Scott-Smith and Fforde, jj.' 

Rodha Ram —Defendant-Appellant 


v • 

Amar Chand and another —(Plainti 
(Defendant)—Respondents, 

Civil Appeal No 180 of 1920, Deo 
ed on 17th February 1923, from t 

?S?S ee0 i D> - J " JdliWMr D/- 28- 
affirming that of, Munsiff, ; 
ola8s, Jullundur, D/-2-4-19J.9. 


Hindu Law—hint family — Al'enation— 
Alienee must prove atleast bona fide enquiry 
and want of knowledge of ficticious nenessity. 

The lender is bouud to enquire into the 
necessities for the loan, and to satisfy himself 
as well as he can, with reference to the parties 
with whom he is dealing, that the manager 
is acting in the particular instance for the 
benefit of the estate. If he does so enquire, 
aud acts honestly, the real existence of alleged 
sufficient and reasonably credited necessity is 
not a condition precedent to the validity of 
his charge, and under such circumstances, he 
is not boned to see to the application of the 
money. (P. 142 C. 1] 

Diican Mehr Chand —for Appellant. 

H. D. Bhalla and Faqir Chand— for 
Respondents. 

Fforde, J.—The suit out of which 
this appeal arises was brought for a 
declaration that a certain sale deed, 
dated the 20th October 1916, should 
he held not to affect the reversionary 
rights of the plaintiff 

The deed in question was for the 
sale of certain ancestral lands by 
Maya Mai. the father of the plaintiff, 
to one Rodha Ram. 

Both the Courts below have held 
that the plaintiff is entitled to the 
declaration prayed for. The grounds 
relied upon by the plaintiff in his 
suit were that the lands being ances¬ 
tral, and the family being a joint 
Hindu one governed by Hindu Law, 
the sale can only be valid as against 
the plaintiff if made for consideration 
and for valid necessity. The main 
point in issue was whether or not 
there was valid necessity. The neces¬ 
sity alleged by the defence was the 
requirement of the purchase money 
for payment of the expenses of the 
plaintiff's marriage. 

It was found, however, by the Court 
below that it was not proved that the 
money was in fact raised for the 
purposes of the marriage. It appeared 
that the alienor was possessed of con¬ 
siderable property, and was in no 
need to raise funds. 

On behalf of the alienee, defendant 
No. 2, it was argued that even upon 
these findings the transaction could 
not be impeached unless it could be 
shown that he had knowledge of these 
facts. It was contended that the 
alienee was not bound to inquire into 
the actual necessities for the sale, 
and still less was he under any duty 


m 

to inquire into the actual application 
of tne purchase money. 

In support of this proposition, 
counsel for the defendant cited the 
case of Huiumman Persaud Pnmley v. 
Bobooee Munruj Koonxceree (1) and 
relied upon the fol’owing passage in 
the judgment delivered by Knight 
Bruce, L. J. :— 

“ Their Lordships think that the 
lender is bound to enquire into the 
necessities for the loan, and to satisfy 
himself as well as he can, with refe¬ 
rence to the parties with whom he is 
dealing, that the manager is acting 
in the particular instance for the 
benefit of the estate. But they think 
that if he does so inquire, and acts 
honestly the real existence of an alleg¬ 
ed sufficient and reasonably-credited 
necessity is not a condition precedent 
to the validity of his charge, and they 
do not think that, under such circums¬ 
tances, he is bound to see to the 
application of the money." 

The principles there expressed, 
however, when applied to the facts 
before us instead of supporting the 
appellant’s case are entirely in favour 
of the respondent. The burden of 
proving that he acted bona fide and 
without knowledge that the necessity 
was fictitious lay upon the alienee- 
This has been very definitely establish¬ 
ed in Charanjxt Singh v. Telu Mai 
(2) where it was held that a person 
who takes a mortgage of ancestral 
property from a father in considera¬ 
tion of a present advance, as opposed 
to an antecedent debt, is bound to 
establish, in a suit brought by a son to 
challenge the validity of the aliena¬ 
tion so far as it atfectes his interests, 
that the advance was made by him— 

‘‘ After a reasonable and fair 
inquiry which satisfied him, as a 
prudent man, that the money was 
required for the legal necessities of 
the family." 

In the present case it has been 
proved that the money was not re¬ 
quired for the necessities of t.he 
family, and, moreover, the alienee has 
entirely failed t > show that he made 
any inquiry whatsoever as to the 

”mTl856lTM. I. A. 393—18 W.R. 81 

(P. C.) 

(2)132 P. R. 1888. 
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necessity for the alienation. Not only 
has he not discharged this onus of 
proof, but it is quite obvious upon the 
indisputable facts befo’e us that the 
smallest inquiry would have shown 
him that the alleged necessity was 
a pure fiction. The two defendants 
lived in adjoining villages within 200 
karanis of one another, and the vendee 
must have known perfectly well that 
the vendor was a man in excellent 
financial circumstances. 

We are satisfied that the alienation 
was not for legal necessity, and that 
the decisions of the Courts below are 
correct, and we accordingly dismiss 
the appeal with costs. 

But as the plaintiff and his father 
are members of a joint Hindu family, 
we amend the decree and make it one 
for a declaration that the alienation 
in question does not affect his rights. 

Appeal dismissed. 
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Scott-Smith and Fforde, JJ. 

Karori Mai —Plaintiff—Appellant. 

v. 

The E. T. and Lighting Coy. Ltd., 
Delhi— Defendant—Respondent. 

S. A. No. 374 of 1920, Decided on 
17th February 1923, from the decree 
of D. J., Delhi, D/- 10-11-1919, affirm¬ 
ing that of Sub, J. Delhi, D/-12-3-1919. 

Electricity Act (IX of 1910) Sch, Clause VI 
Pro ft) (c)—Supply can be discontinued where 
cut-out seals are out of order. 

A part of the electric apparatus namely the 
seals of the cut-out were Dot in good order and 
condition. As a result of this defect there had 
been a leakage of energy. 

Held, suoh a state of things m ist certainly 
he deemed to be“ likely to affect injuriously the 
use of energy by the licensee or by other 
persons," and accordingly, the eleotric com¬ 
pany were entitled, upon discovering this 
cord tion of things, to discontinue the 
supply. I p - 143 0 

Where a main fuse was burnt out-in other 
words, where the cut-out became defective. 

Held, the company was entitled to discontinue 
the supply of energy to the cousumer. 

Shamair Chand, for Moti Sugar- for 
Appellant. 

Dalip Singh and Sarda Ram for 
Respondent. 


Karori Mal v. E. T. & Lighting Co. 
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Jaimal T. GaNESH Lal 
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Fforde J.— The appellant sued the 
respondent Company for damages 
alleged to hare arisen by reason of 
the latter haring disconnected the 
supply of electricity to the former’s 
mills. The respondents in defence 
contended that they were justified in 
the course they had adopted in view 
of the fact that the seals on the cut¬ 
outs on the appellant’s premises we»-e 
not in good order and condition, with 
the result that the supply of electric 
energy was injuiiousiy affected. 

The justification relied upon is al¬ 
leged to be contained in the statutory 
provisions which govern the com¬ 
pany's contractual rights and liabili¬ 
ties. The paiticular provision relied 
upon is to be found in clause VI <1) 
proviso (2) (c) of the schedule to the 
Indian Electricity Act of 1910, which 
provides that the licensee ( t. e. the 
Electric Company ) shall be entitled 
to 'discontinue the supply of elec¬ 
tricity to the consumer— 

if the electric wires, fittings, 
works and apparatus in such property 
are not in good order and condition, 
and are consequently likely to affect 
injuriously the use of energy by the 
licensee, or by other persons.” 

The Court of first instance held 
that this clause did not apply to the 
facts of the present case; but further 
held that the appellant had not 
proved that he had suffer*d any loss 
from the act of disconnection, and 
dismissed the suit on that ground. 
I ho learned District Judge agreed 
with this finding on the question of 
damages, and held, for that reason, 
that n was unnecessary to give a 
decision on the other issue, but sug¬ 
gested that, assuming the defective 
condition of the cut-out was due to 
its having been tampered with by the 
appellant, sub-clause (1), proviso (2) ul) 
of clause VI might be (applicable. 

We find ourselves unable to agree 
with the views of the lower Courts 

enactinent Pr ° Per constructio * * the 

Jrl S f^ een , f ° U ? d as afact a' 
nnlifJJ 6 6 ept F lc apparatus on the 

f fhl V pr , em,Bes > namely the seals 
»f the cut-out were not in good order 

md condition. As a result of this 

lefeot there had been a leakage of 

[energy, whether bv theft of the cur¬ 


rent or otherwise it is unnecessary tp 
decide. Such a state of things mus 1 ; 
certainly be deempd to be “ likely to 
affect injuriously the use of energj 
by the licensee or by other persons,’ 
and accordingly, the respondents were 
entitled, upon discovering this con¬ 
dition of things, to discontinue the 
electric supply. 

The attention of the Courts below 
does not appear to have been called 
to a decision on this very point in 
Lahore Electric Supply Company ▼. 
Durga Das (I). The powers of an 
electric supply company under the 
Indian Electricity Act, IX of 1910 
were, there, very fully considered by 
Scott-Smitk J., and amongst other 
questions the effect of clause VI ( 1 ), 
proviso (2) (c) was a subject of deci¬ 
sion. It was held in that case that 
where a main fuse was burnt out-in 
other words, where the cut-out 
became defective-the company was 
entitled to discontinue the, supply of 
energy to the consumer. Precisely 
the same facts appear here, the only 
difference being that in the reported 
case the cause of the defect in the 
cut-out was apparent, whereas in the 
present case the cause is only to be 
conjectured. 

As we hold—following the reason¬ 
ing in the relevant passages of the 
judgment above referred to that the 
respondent company was fully 
justified in the steps they took, it is 
unnecessary to consider whether or 
not the lower Courts were justified in 
their finding as to the failure of the 
appellants to prove damage. 

For the reasons we have given the 
appeal is dismissed with oosts. 

- Appeal dismis sed. 

(I) [1918] 85 P..R. 1918—79 P. W. R 
1918-77 P. L.R, 19 18-45 I.C. 171 
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Le Rossiqnol and Mautineau, JJ 

Jaimal and others— Appellants. 

Y. 

. Canes In Mai and others — Res¬ 
pondents. 

o, S : £\ No ' 381 of 1920 ' Voided on 
21st February, i92 3 , from the deore® 

?qio Ludhiana, D/-9th December 

m9 f affirming that of Sub. J., T 
dhian «e, D/-30fch May, 1919. 
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Civil P. C., 012, R, 2—Suit for posserion as 
trespasser does not bar suit for redemption , 

A suit by plaintiffs (sons) against the mort 
gagees for possession on the ground that they 
were trespassers and that the mortgage by 
their father was not binding upon the n by 
reason of absence of considsration and legal 
necessity, does not bar suit for redemption. 

(P. 144 C 1-2) 

Lula Jagaunath —for Appellants. 

Nand Lai— for Respondents. 

LeRossignol, J —The plaintiffs in 
this case prayed to redeem the land 
in suit which had been mortgaged by 
their father for Rs. 1,525 in the years 
1897 and 1898. The Courts below 
have dismissed the suit on the ground 
that it is barred by Order II rule 2 
of the Civil Procedure Code, inasmuch 
as in 1904 the appellants brought a 
suit against the mortgagees for 
possession on the ground that they 
were trespassers and that the mort¬ 
gage by their father was not binding 
upon them by reason of absence of 
consideration and legal necessity. 

In our opinion this appeal must 
succeed. Order II rule 2 of the Code 
provides that a person entitled to 
more than one relief in respect of the 
same cause of action may sue for all 
or any of such reliefs but shall not 
afterwards sue for any relief omitted, 
and the first question for considera¬ 
tion is whether the cause of action 
in both suits is the same. It was 
laid down in Dhanpat Mat v. Jhaggar 
Singh (1) that where mortgagors have 
obtained a decree for redemption and 
have failed to execute it, another suit 
to redeem will lie for the reason that 
the cause of action is not the same. 
The allegation against the present 
appellants is that in 19C4 they did not 
ask to redeem, and may, therefore, 
not do so now. They are thus 
placed in a worse position than 
if they had secured a decree for 
redemption in 1904 and failed to 
execute it. But we are quite clear 
that the cause of action now is not 
the same cause of action as in 1904. 
In 1904 the cause of action was a 
mortgage to which the plaintiffs 
objected ab initio. T ey were attemp¬ 
ting to avoid it and had they prayed 

(l) [1908] 93 P. R. 1908-164 P.I..R. 
1908-133 P.W.R. 1908 (F. B.) 
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for redemption they would have ipso 
facto admitted their liability to redeem 
the mortgage; in other wurds such a 
prayer would have cut at the mots of 
their claim. On the cause of action 
recited in the 19i-4 case no redemption 
was possible. The cause of action 
in the present suit is the mortgage 
now admitted as binding on the 
plaintiffs plus a refusal of the mort¬ 
gagees to accept redemption on the 
terms offered by the plaintiffs. Bar- 
khunlar v. Chhotta Mai (2) is cited by 
the learned District Judge as being 
on all fours with the present case, a 
propostition which we cannot admit. 
This case is very easily distinguish¬ 
able so that it is not necessary for us 
to express any opinion whether we 
are prepared to follow the decision 
above cited. 

In short our finding is that the 
present cause of action and that of 
L904 are quite different, and we 
accept the appeal and remar.d the 
case to the first Court for decision on 
the merits. Costs to be costs in the 
cause. 

Case remandea. 


(2) [1081] 119 P.R. 1918-48 I.C. 798. 
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LE ROS3IGNOL AND BROADWAY, JJ 

Nathu Ram and another—Defen- 
dant9—Appellants. 

v. 

Dogar Mai and others —Plaintiffs 
Respondents. 

Mis. A. No. 618 of 1920, Decided on 
1st March 1923, from the order of D. 
J., Hoshiarpur, D/-9th January 1920, 
reversing that of Sub. J.. Hoshiarpur, 
D. 9-7-lal9. 

Stamp Act, S. S6—Hundi though inadmissi¬ 
ble suit on original cause of a-tion can lie. 

Where the contract embodied in the hundit 
was a mere sequel and oonsequenoe of the 
earlier transaction, there >e no reason why the 
principles set forth in Parsotam Narain ve. 
Taley Singh 26 All. 178 should preclude the 
plaintiff from falling back on hie original cause 
of action. 

Fakir Chand and Amar Nath 
Chona—ior Appellants.- 

Nemo— for Respondents. 


Nathu Ram v. Dogar Mal 
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LeRossignol, J.— Plaintiff sued in 
this case for Rs. 1,500 principal and 
Rs. 85-4-0 interest on two hundis , 
reciting that there had been dealings 
between the parties ending in the 
striking of a balance of account for 
Rs. 2,500 which the defendants paid, 
as to Rs. 1,000 in cash and as to the 
balance of Rs. 1,500 by the hundis on 
which this suit was based. Inasmuch 
as the hundis were improperly stamp¬ 
ed they were held to be inadmissible 
and the question arose whether the 
debt could be proved aliunde. The first 
Court held that inasmuch as the 
original transactions were liquidated 
and a complete discharge was effected 
by the payment of Rs, 1,000 cash and 
the delivery of the two hundis for an 
aggregate of Rs. 1,500 the plaintiff 
could not have rocourse to his original 
cause of action. 

The learned District Judge on 
appeal held that a cause of action 
existed to the plaintiff independently 
of the promissory notes and that 
consequently the plaintiff was entitled 
to prove that original cause of action 
and the failure of consideration re¬ 
presented by the defective promissory 
notes, and, in our opinion, his view 
is correct. Had the defendant borrow¬ 
ed Rs. 1500 and the contract been 
embodied in the hundis the plaintiffs 
would have had no remedy other than 
of a suit on the hundis. Since, how¬ 
ever, the contract embodied in the 
hundis was a mere sequal and con¬ 
sequence of the earlier transactions, 
we see no reason why the principles 
set forth xn Parsotam Narain v. Taley 
Singh. (1) preclude the plaintiff from 
falling back on his original cause of 
action. In this case the plaintiff had 
a complete cause of aotion for money 
for goods sold. That transaction was 
liquidated in part by the delivery of 

n-L? J S - an , d 88 th eWts are 
an^that be admissible i n evidence 

Z i a K th ^ ghthe default of the 
debtor, the plaintiff is at lihertv to 

sueforthe original consideration. 

wiH ^a? rding J 7 disrai9s fc he appeal 
? 38t3 and maintain the order 

for rededsion.° Urt remandin g the case 

remanded. 

1 N.m! 6 AU * 178 ~ (1903 ) A.W. 
1924 L/19 & 20 
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Martineau and Zafar Ali, JJ. 

Ladha Singh and others —Appellants. 

v. 


Mt. Hukam Devi and another —• 
Respondents. 

S. A. No. 1929 of 1220, Decided on 
8th March 1923, from the decree of D. 
J., Lahore, D/• 24th February 1920, 
affirming that of Munsiff, Lahore, 
D I- 12th August 1918. 

Evidence Act, S. 90 — Date of production is 
immaterial Date of Challenging genuineness is 
to be looked to. 

The period is to be reckoned, not from the 
date on which the document is put into Court, 
but from the date on which, after the docu¬ 
ment has been tendered in evidence, its genu¬ 
ineness becomes the subject of proof. {P.146,C.l] 

Oobind Ram-' for Appellants. 

Oanga Ram— for Respondents. 

Martineau, J.— The first five defen¬ 
dants, who live at Atari Saroba, sued 
Indo and her husband Diwan Chand 
for possession of a house in that vil¬ 
lage. The case ended in a compro¬ 
mise by which half of the house was 
given to Indo. Indo’s sister has now 
sued for a dejlaration that half of the 
house belongs to her, alleging that 
the house was owned by her father 
Kahna, and that since his death it 
has been the property of her sister and 
herself. The defendants denied that 
the plaintiff was in possession and 
pleaded that Kahna was not the 
owner of the house but lived in it 
with their permission. The Courts 

b f'• \ .~ a J e .,. giTen judgment for the 
plaintiff finding that she is in posses¬ 
sion and that Kahna’s ownership is 
proved by two documents, Exhibits P. 
3 and P. 4 which show that defend¬ 
ants or their ancestors sold the house 




- evidence was given as to the 
execution of those documents, but the 
Courts below have held that their 

QO nf 0 *K"i? mbe Plumed under 
S. 90 of the Evidence Act as they are 

more than 30 years old and were pro- 
duced from proper oustody. No objec¬ 
tion is taken to the admissibility of P. 
*, wmoh was exeouted in 1874, but It 

? wMrfb S .T nd a PP 0al that P. 
3, whioh is dated the 3rd August 1888, 
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>s not admissible without proof, as it 
was produced on the 19th December 
1917 less than 30 years after its exe¬ 
cution. 

The learned District Judge has held 
that the period of 30 years mentioned 
in S 90 of the Evidence Act is to be 
reckoned back from the time when 
the document is in controversy, and 
this view is supported by Minu Sirkar 
v. Rhedoy Nath Roy (1), where it was 
held that the period is to be reckoned, 
not from the date on which the docu¬ 
ment is put into Court, but from the 
date on which, after the document has 
been tendered in evidence, its genuine¬ 
ness becomes the subject of proof. Up 
to the 12th August 1918, when the first 
Court gave its judgment, the genuine¬ 
ness of P. 3 does not appear to have 
been called in question, and it was 
only when the case came up to the 
Appellate Court that the defendants 
took the objection that P. 3 had not 
been proved. The learned District 
Judge is of opinion that the period of 
30 years should be reckoned from the 
date of his predecessor’s order remand¬ 
ing the case, and we think that at 
all events it cannot be reckoned from 
a date earlier than the 12th August 
1918, when the trial Court gave its 
decision. From whichever of these 
dates the period be counted the docu¬ 
ment is more than thirty years old, 
and we hold, therefore, that proof of 
its execution is not required. 

It is argued that the house to which 
P. 3 relates is not shown to be the one 
in dispute, but this point was not 
taken in the grounds of appeal either 
in this Court or in the lower appellate 
Court. 

The finding, therefore, that the 
house belonged to Kahna, being sup¬ 
ported by evidence, cannot be contest¬ 
ed. and the finding as to the plaintiff’s 
possession is also not open to contest. 
The contention that the plaintiff has 
a third sister and cannot sue for more 
than her own share has no force, as in 
the first place it does not appear to be 
known whether that sister is alive or 
dead, and in the second place the suit 
is not for possession but only for a 

(1) [1879] 5 C.L.R. 135. 
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declaration of the title of the plaintiff, 
with whose rights the defendants are 
seeking to interfere. 

The appeal is dismissed with costs. 

Appeal dismissed. 
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Harrison and Zafar ali, JJ. 

Sain Das —Defendant—Appellant. 

v. 

Ram Chand — Plaintiff — Respond¬ 
ent. 

Civ. A. No. 1460 of 1920. Decided on 
25th April 1923. from the decree of D. 

J., Amritsar. D/- 10th April 1920, 
reversing that of Sub. J., Amritsar, 

D/-22nd July 1919. 

Contract Act, S. 48 — Where shares of ven¬ 
dees are, but money i* not, specified it »'» o 
joint transaction and is enforceable against 
major vendee but not his minor co-vendee. 

Where the portions of the purchase money to 
be paid by eaoh of the two co-vendees were not 
■pecified, 

held the transaction was a joint one and as 
such en orceable against the major vend e under 
S. 43, although void as regards the uinor ven- ,1 
dee. 39 Mad. 409 (P. C.) and 66 P. R. 1896 
Foil. IP. 147, C. 11. J? 

Sheo Narain —for Appellant- j 

Jagan Nath —for Respondent. 

Harrison, J. —The plaintiff in this 
case sold a house to Sain Das and 
Sant Ram for Rs. 3,100 of which Rs. 

100 were received as earnest-money, 

Rs. 1,000 were to be paid to the previ¬ 
ous mortgagee and the balance of 
Rs. 2,000 was to be paid at the time of 
registration. The vendee refusbd to 
have the deed registered and t heaven- 
dor had this done. Excluding the 
Rs. 1,000 which wtre tr be paid to the 
mortgagee he brings the suit for the 
recovery of Rs. 2,180-3-6 including 
interest and a small item of 
Rs. 4 5 for expenses against both ven¬ 
dees. It has been held by the learned 
District Judge that Sant Ram is a 
minor and is not liable, that the suit is 
governed by S. 43 of the Contract Act, 
and he has given a decree to the 
plaintiff for Rs. 2,025 against Sain 
Das who appeals urging that the 
whole contract is bad in law on ac¬ 
count or his co-vendee having been a 
minor and that anyhow a sum of 
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Rs. 1,584-8-0 was realised at the subse¬ 
quent sale of the property which was 
v brought about by the mortgagee by 
means of a separate suit, that this sum 
is lying in deposit to the credit of the 
plaintiff and should be deducted. He 
also claimed a further deduction on 
the ground that the mortgagee's 
charge was found to be Rs. 1,218 and 
not Rs. 1,000 as recited in the deed. 


The points to be decided are whether 
a decree has rightly been given 
against Sain Das abne or whether the 
whole transaction is vitiated by the 
fact of Sant Ram’s minority and, in 
the second place, whether the appel- 
4 lant can claim these deductions. As 
to the first point Jamna Bai v. Vasanta 
Rao (1) is a clear authority that a con¬ 
tract of this nature entered into by a 
major and a minor may be enforced 
against the major alone under S. 48 of 
the Contract Act provided that there 
is’a joint promise to pay. The joint 
nature of the transaction is clear from 
the fact that although the shares 
were specified the portions of the 
purchase money to be paid by each 
vendee were not so specified and under 
these circumstances, on the reasoning 
adopted in Kesar Singh v. Punjab 
Singh (2), there is no such specifica¬ 
tion as renders the contract unen¬ 
forceable against either promisor. 

• § * 


Decree modified . 


; (1) [1916] 39 Mad. 409-43 La. 99- 
14 A.L.J. 534-18 Bom, L.R.432- 
31 M.L J. 18-3 L.W. 540-24 ( 

fe^rlf" 20 M * UT * 31—(1916) 
JJ.W.N. 452-34 I.C. 213 (P.C.) 
(2) [1896] 66 P.R. 1896. 
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LeRossignol and Broadway, j.j. 

Pala /Jam— Defendant—Petitioner. • 


» • 

Addl f)ffi e J*, ArPa ^mittee, 

affarsarh ~ FUin 

*-22&\fe 9ofl “- “ 


Punjab Municipal Act (IIIof 1911) 5. 249 U) 
(a)—Profession does not include the office of 
Naib Tahsildar . 

The expression! " persons exerolsing aDy pro¬ 
fession ” •• or carrying on any trade*' do not 
cov*ror include a Naib Tahsildar. 74 P. L. R. 
918 Ref. [P.148. C. 1] 

Order of the High Court.—Acting 
under S. 242 of the Punjab Municipal 
Act, the Punjab Government imposed 
a professional tax in the Kot Addu 
notified area by Notification No. 320, 
dated 12th May 1915, which is to the 
following effect :— 

“Under the provisions of S. 242 (11 
(a) of the Punjab Municipal Act (III 
of 1911) the Lieutenant Governor is 
pleased to impose the following pro¬ 
fession tax within the Notified area of 
Kot Addu in the Muzaffargarh District 
with effect from 1st July 1915." 

“ Description of Tax.” 

" Class of persons to be taxed”—“All 
persons exercising any profession or 
carrying on any trade or calling with¬ 
in the Notified Area of Kot Addu. * 

• *»***>» 


The tax was to be assessed by the 
Committee of the Notified area and 
the assessment was subject to confir¬ 
mation by the Deputy Commissioner 
of the Muzaffargarh District. The 
Committee considered that Lala Pala 
Ram, Settlement Tahsildar of Kot 
Addu, was liable to pay the tax and 
assessed him accordingly. He protest¬ 
ed and the Deputy Commissioner of 
Muzaffargarh referred the question'to 
the High Court under S. 84 (2) of the 
Municipal Act for a decision as to 
whether the expression “ persons 
exercising any profession or oarrying 
on any trade ” covered or inoluded a 
Naib Tahsildar. The matter came up 
before Harrison, J., who has referred 
the question to a Division Bench. 

In an unreported case printed as 74 
P.L.R. 1918 Scott Smith J. held that a 
Munsif could not be said to follow a 
profession, and this appears to be the 
only occasion when this point has 
come up before this Court. It seems 

, b ®,« le « that a Tahsildar or Naib 
Tahsildar does not carry on any 

trade nor can he be said to praotioe 
any calling m the Notified Area. A 
profession is defined in Webster’s dic¬ 
tionary as “ the occupation, if not 
mechanical, agricultural, or the like 
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to which one devotes himself ; the 
business which one professes to under¬ 
stand and to follow for subsistence ; 
calling ; vocation and employment 

A Tahsilfiar or a Naib Tahsildar can 
scarcely be considered to carry on a 
profession in the above sense. It 
would be more appropriate to describe 
him as holding an office which term 
according to Stroud’s Judicial Diction¬ 
ary is “ a right to exercise a Public 
or 'Private Employment, and to take 
the fees and emoluments there unto 
belonging “ and” has been sometimes 
confined to a public employment regu¬ 
lated by law while in Wharton’s 
Law Lexicon the term “ office” is said 
to be “ an employment, either judicial 
or Municipal, Civil. military, or 
ecclesiastical.” A public servant such 
as a Tehsildar or Naib Tahsildar is 
appointed to, and holds, an office and 
does not, in our opinion, carry on a 
profession or calling, such as would 
bring him within the purview of the 
notification in question. 

Our ans ver to the reference is, 
therefore, in the negative. 

Answered in the regative. 
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Shadi Lal, C- J. nd Le Ros- 
SIGNOL . J. 

Liquidator , Union Bank of India — 
Plaintiff—Appellant. 

v. 

(robind Singh— Defendant—Respon¬ 
dent. 

Letters Patent Appeal No. 240 of 
1922, Decided on 30th March 1923, 
from the judgment of Broadway J., 
D/—11—11—1922. 

Cornpanies Act, S. i86—Conpromi.ic with 
contributory is not binding, until sanctioned. 

Compromise with contributory, though it 
might be binding upon the Liquidator per¬ 
sonally, would not be binding upon the Bank 
until sanctioned by an extraordinary resolu¬ 
tion of the Company, as provided in section 
234 of the Companies Act. [P. 149 C. 1) 

Companies Act, S. 186—The principal 
partner can be made to pay. 

Where tho princ'pal partner signed the 
promissory no;es. 

Held although the firm is not sottled on 
the list of contributories the principal partner 
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being so settled it is open to the liquidator to 
select him from among the partners and call 
upon him as a contributory to liquidate the 
whole debt. (P. 149 C. 1] 

Prem Lal —for Appellant. 

Cr. C • Narang —for Respondent. 

Le Rossignol, J. —These cross-ap¬ 
peals arise out of liquidation proceed¬ 
ings in connection with the Union 
Bank of India, Ltd. The respondent 
Gobind Singh was a shareholder 
in the Bank and was also indebted to 
the Bank on promissory notes. - The 
Bank went into voluntary liquidation 
in October 1914 and one Pandya was 
appointed Liquidator. Up to the 
date when liquidation proceedings 
commenced the defendant had paid 
Rs. 1,750 on fifty shares and the 
Liquidator called upon him under 
S. 186 of the Companies Act to pay 
the sum of Rs. 3,250 on account of 
unpaid calls and Rs. 3,507-14-0 on 
account of promissory notes repre¬ 
senting loans by the Bank to the 
defendant. With the addition of in¬ 
terest the total claim against the 
defendant amounted to Rs. 9,989-10-6 
The learned Judge in Chambers ap¬ 
pears to hold that the Liquidator 
Pandya did enter into a compromise 
with the defendant; that if he did 
that compromise would be binding on 
the Company; that inasmuch as the 
promissory notes, though executed by 
the defendant, were executed by him 
as a partner in a Firm, the debt was 
not recoverable by summary proceed¬ 
ings under S. 186 of the Companies 
Act inasmuch as the Firm itself was 
not a contributory. The learned 
Judge, therefore, accepted the defen¬ 
dant’s appeal and held him liable to 
pay only the calls on his shares 
amounting to Rs. 3,250 together with 
interest at 6 per rent, and left the 
Bank at liberty to sue the defendants 
Firm known as Rail Ram-Daya Ram 
in respect of the debt due on the pro¬ 
missory notes. Before us there is 
one appeal on behalf of the defendant 
in which he contends that on the 
finding of the learned Judge that a 
compromise had been entered into 
by the Liquidator, Pandya, and 
Gobind Singh and as the terms of the 
compromise had been fulfilled by 
Gobind Singh, the defendant should 
have been discharged from all further 


1924 Lahore WALI v - 

liability in the cise. The counter- 
appeal is on behalf of the present 
Liquidator who contends that the 
amount due on the promissory notes 
is recoverable by the summary pro¬ 
cedure provided by S. 186 of the Com¬ 
panies Act, 

To deal first with the alleged com¬ 
promise; from its terms it does not 
appear to be a completed transaction 
but merely a proposal. On its face it 
was conditional on the acceptance of 
one Ganesh Das who appears to have 
been Manager of one of the branches 
of the Bank. This man Ganesh Das 
has not been called as a witness and 
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and although the firm i9 not settled 
on the list of contributories one of 
the partners Gobind Singh is so settl¬ 
ed and it is open to the Bank to seleot 
him from among the partners and 
call upon him as a contributory to 
liquidate the whole debt. We see no 
reason why the principles of S. 43 of 
the Contract Act should not apply to 
the present case. We accordingly 
accept the appeal of the Liquidator 
and hold that the money due on the 
promissory notes is recoverable from 
Gobind Singh by summary procedure 
under section 186 of the Companies 
Act. 


we are unable to hold that he gave 
his consent to the proposed composi¬ 
tion. In any case such a compro¬ 
mise, though it might, if proved, be 
binding upon the Liquidator per¬ 
sonally, would not be binding upon 
the Bank until sanctioned by an 
extraordinary resolution of the Com¬ 
pany, as provided in S. 234 of the 
Companies Act. The defendant 
relief upon Cydemakers Co-operative 
Supply Co. v. Sims (l), but that case 
is readily distinguishable. In that 
case the Liquidator had made a com¬ 
promise in a suit and it was held that 
until that compromise had been set 
aside no cause of action remained to 
the Company, and consequently the 
seoond suit did not lie in view of the 
judgment on the compromise. That 
case was of a peculiar nature and the 
general remarks of the learned 
Judges were made entirely with re¬ 
ference to the facts of that case. 

For these reasons we dismiss the 
appeal of the defendant Gobind Singh 
with costs. 

The next point is the applicability 
of the summary procedure under 
S. 186 of the Companies Act to the 
debt due on the promissory notes. 
|Now the loan from the Bank was 
paken by the firm Rallia Ram-Daya 
IRam of which Gobind Singh is the 
(principal partner. It was Gobind 
pingh who signed the promissory 
motes, it was he who got the money. 
[Ihe partners of the firm are jointly 
and severally responsible on the bills 


(1.) [1903] 1 K. B. 477.—72 L. J. 

B. 160-88 L. T. 360- 
19 T. L. R. 153. 


There remains still one question, 
namely, whether the claim on the 
promissory notes is within limitation 
and on behalf of the Liquidator it is 
contended that the claim was made 
within time inasmuch as the defen¬ 
dant paid interest on the debt and also 
has repaid principal ir. part and that 
the requirements of Ss. 19 and 20 of 
the Limitation Act have been fulfill¬ 
ed. The learned District Judge has 
calculated interest on the promissory 
notes at 10 per oent. but inasmuoh 
as the Official Liquidator did not 
claim more tian 9 per cent., we do not 
think that the rate should be calcu¬ 
lated at more than 9 per cent. 

With che foregoing directions the 
case is returned to the learnel Dis¬ 
trict Judge for disposal after deter¬ 
mination whether the claim on the 
promissory notes was made within 
time. Costs to be costs in the case. 

Case remanded. 
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Scott-Smith and Brasher, JJ. 

Wali and others —Appellants. 

r 

Khuda Bakhsh —Respondent. 

Civil Appeal No, 1749 of 1919, Deci¬ 
ded on 1922, from the deoree of D. J., 
Shahpur, D/- 19th June 1919, rever¬ 
sing that of the Junior Sub J., Sar- 
gadha.D/ 12-4-1919. 
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(а) Limitation Art, Art. 115-Suit to recover 
an agreed amount on default of paying pro¬ 
duce is within the article. 

Suit to recover the amount payable in de¬ 
fault of payment of produce is one for com¬ 
pensation for breach of the agreement to pay 
a share of produce and falls within the pur¬ 
view of Art. 115. [P 151C1] 

(б) Punjab colonisation of Government 
Lands Act,S. 19—Promise to pay half produce 
or money is not illegal. 

When all that the tenant executant of ag¬ 
reement did was to agree, for consideration 
received, to pay hilf-of the produce of cer¬ 
tain lands, and if he railed to pay the produce 
to pay a sum of money annually. 

Held, the agreement did not transfer 
any of the tenancy rights nor oan they be said 
to create a charge thereon. (P 151 C 1] 

(c) Registration Act. S. 17—Agreement to 
give a share of crops needs no registration 
Agreement to pay a share of the orops or a 
oertain sum of money needs no registration. 

[P 151 C 1] 

Fakir Chaivl —for Appellants. 

Nanak Chand and M. A. Ghani — 
for Respondent. 

Judgment.—This is a second appeal 
by Wali and his brothers, the sons of 
Jalal, from the order of the District 
Judge of Shahpur, decreeing plaintiff- 
respondent's claim for Rs. I,4u0. Ja¬ 
lal was a Government tenant under 
Act III of 1893 and it appears that 
Khuda Bakhsh, respondent, advanced 
him various sums of money in order 
to enable him to comply with thw 
terms of his tenancy. The tenancy 
was what is called a horse-breeding 
one, and Jalal had to keep a mare for 
the purposes of breeding. On the 9th 
of March 1906 Jalal executed two 
documents in favour of Khuda Bakhsh 
(P-3 and P-4). Exhibit P-3 was a 
bond in which he admitted that he 
owed Khuda Bakhsh Rs. 798-11-0 and 
promised to pay the same to him on 
demand without interest. Exhibit 
P-4 was an agreement by Jalal in 
favour of Khuda Bakhsh in which he 
stated that he owed him Rs. 798-11-0 
for which he had given him a bond. 
He went on to say that he would pay 
Khuda Bakhsh half the produce of 
the square whioh was in his name 
in Chak No. 98. If he made default 
in giving the produce, Khuda Bakhsh 
would be entitled to realise the sum of 
Rs. 798-11-0 together with Rs. 200 on 
account of munafa annually. So long 
as Jalal paid the batai, Khuda Bakhsh 
was rot to be entitled to r<alize the 


principal «ura due. Jalal is said to 
have complied with the terms of the 
agreement and to have paid Rs. 200 
annually to Khuda Bakhsh. After 
his death, the tenancy was entered 
in the name of Wali as appears from 
the agreement P-5. On 6th March 
1912 Wali executed the two deeds, P-5 
and P-6, in favour of Khuda Bakhsh. 
P-6 was a bond in which the execu¬ 
tant acknowjedged the debt of 
Rs. 798-11 due from his father but it 
contained no promise regarding pay¬ 
ment. P-5 is an agreement which 
refers to the previous agreement of 
1906 executed by Jalal and goes on to 
say at the end.—"Now, upon the 
death of my father, Jalal, the 
square has been entered in my name. 
Therefore, I am executing a new ag¬ 
reement according to previous condi¬ 
tions and I promise that I shall accept 
and agree to the former conditions 
which my father agreed to.” In this 
deed it is stated in the preamble that 
one of the conditions which his father 
agreed to was that if he failed to pay 
half share of the produce yearly, he 
would pay Rs. 400. The first Court 
found that the deeds were duly exe¬ 
cuted but that the plaintiff’s suit was 
barred by time. The lower Appellate 
Court held that the suit was not bar¬ 
red by time and that it was really one 
for interest and was governed by 
Art. 63 of the Limitation Act. It also 
held that the agreement sued upon 
was not in contravention of S. 19 of 
Punjab Act V of 1912, and that it did 
not require registration. On these 
findings the suit was decreed. 

The first point taken in appeal is, 
that the agreement is contrary to the 
provisions of S. 19 of Punjab Act V 
of 1912, and is therefore, void. In 
our opinion the decision of the lower 
Courts on this point is correot. It 
cannot, we consider, be said that 
under the agreement either of 1906 or 
of 1912, the tenant transferred or 
charged any of the rights or interests 
vested in him under the Government 
Tenants Act, 1893. All that the exej 
cutant of either of these agreements 
did was to agree, for consideration 
received, to pay to Khuda Bukhsb 
half of the produce of certain lands 
and if he failed to pay the produce to 
pay sum of money annually. Neither 
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agreement transfers any of the te¬ 
nancy rights to Khuii Bakhsh nor 
can it be said to create a charge there¬ 
on. 

The next point urged was, tfaat the 
registration of the agreement is com¬ 
pulsory as it created or declarel 
rights in immoveable property of the 
value of more than fts. 100. Here, 
again, we agree with tne lo.ver Courts 
that registration was n,ot compulsory. 
The agreement does not create any 
rights in the future produce in favour 
of Khuda Bakhsh. All that it does is 
to promise to pay a share of the crops 
or a certain sum of money. 

The point of limitation was only 
raised by appellants’ Counsel to this 
extent that he urged that the suit was 
governed by Art. 115 and not by 
Art. 63 of the Second Schedule to the 
Limitation Act. It cannot be said 
Ithat the suit is one for interest. The 
agreement did not provide for the pay- 
raeut of interest at all. The suit is clear¬ 
ly one for compensation for the breach 
of the agreement to pay a share of 
produce and falls within the purview 
of Art. 115 and the limitation is three 
years. Plaintiff can, therefore, re¬ 
cover three year9 arrears of the sum 
promised to be paid. [The rest of the 
judgment is not material for our re¬ 
port]. 

Appeal accepted 
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entries iQ the annual records shall.be presumed 
to be true until the contrary ie proved. The 
annual record comprises the statements 
mentioned in sub-section i CL (a) of 3. 31. and 
a statement as to the caste of a land-owner i» 
not a statement covered by 3. 3i (2) (a) and 
therefore no presumption of correctness 
attaches t > such entry. (P 152 C P. 153 C 1] 

(b) Sp. per for ma nee Sale of immoveable 
property—Re'll intention and not mere words 
determine whether time is of essence. 

Equity which governs the rights of the 
parties in cases of specific performance of 
contracts to sell real estates looks net at the 
letter but at the substance of the agreement in 
order to ascertain whether the parties not¬ 
withstanding that they named a specific time 
within which completion was to take place, 
really and in substance intended more than 
that it should take place within a reasonable 
time. 40 B. 289 39 Cb.6i (18>7) aud A. C. 38S 
1915 Rel. on. IP 153 C 81 

(c) Sp. Performance—Thing agreed must be 
done though penalty attached. 

The general rule of eiuity is that if a thiag 
is agreed upon to be done though there is a 
penalty annexed to seoure its performance, yet 
the very thing itself must be done. 15 P. R. 
1908 Ref. (P 154 C H 

Sheo Naratjan, Aziz Ahmed and 
F. Ahmed— for Appellant. 

Abdul Qadir and M. Salim —for 
Respondents. 

Judgment.—This is an appeal from 
a decree fo. specific performance 
by the senior subordinate Judge of 
Lyallpur at the instance of a purchaser 
of immoveable property. The facts 
are briefly these. 

On the 4th of November 1918 the 
appellant, who is a resi lent of Am* 
roha in the Moradabad District a z- 
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Martinbau and Molt Sagar JJ. 

Sadiq Hussain— Defendant— Appel, 
laat. 


Anup Singh and another— Plaintiffs- 
Respondents. 

F. A. No. 2529 of 1919, Decided oi 
23rd April 1923 from the decree of th< 
S. J. Lyallpur, D/-L2th August I9l9. 

/*“ n M Land Revenue Act, Ss. 44 am 
SI ij fa)—No presumption can be drawn as t< 
caste from an entry in annual records • 

The mere faot that there ia an entry as t 
the caste of a particular person in th 
Revenue Reoords does not in any way reliev 
b ' r ° m . neoessity of proving that h 
" a, ' y , b . 0l . OQ f? t0 that >Mte if the faot i 
ooitestedby the opposite party. 3. 44 of th 
Land Revenue lot merely provides tha 


reed in writing to sell squares of 
land inctiak No. 90, Gugera Branch, in. 
the Lyallpur Tahsil of the same dis¬ 
trict, to the respondent Anup Singh 
for Rs. 18,250/-, and the latter paid 
Rs. 1000/- of this su n as a deposit or 
earnest. The agreement for sale pro¬ 
vided that the appellant shall exe¬ 
cute a sale deed in f ivour of respon¬ 
dent No. 1 or in favour of any other 
perso whom the latter wanted to as¬ 
sociate with himself in the purchase, 
and have ragistration of the same 
effected by the 15th of December 1918. 
There were certain other olauses in 
the agreement for sale which are of 
special importance with reference to 
the points arising in this case. It 
was agreed that if the vendor commit¬ 
ted a breaoh in the performance of 
this oontract he would be liable to 
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refund the earnest money and to pay 
damages to the respondent vendee. 
It was also agreed that if the vendee 
made a default in making the pur¬ 
chase he would be liable to have his 
earnest money forfeited. It appears 
that the vendee Anup Singh, who is a 
member of an agricultural tribe, 
wanted to associate with himself in 
the purchase one Inayat Ullah who 
was not such a member. He accord¬ 
ingly informed the vendor that ho 
should execute two sale-deeds, one in 
respect of half a square in favour of 
Inayat Ullah, and the other in his 
own (Anup Singh's) favour in res¬ 
pect of the two remaining squares. 
Now, the 15th of December 1918 the 
day on which the documents were to 
be registered, was a holiday. It was 
accordingly arranged that the docu¬ 
ments should be executed and regis¬ 
tered on the next day. The plaintiffs 
case is that on the 16th of December 
1918 the defendant vendor, who had 
gone to his chak came back late in 
the even ng when it was impossible 
to get the documents registered, 
though drafts of the sale deeds were 
prepared and stamp purchased. On 
the 17th of December 1918, the de¬ 
fendant vendor informed the plain¬ 
tiff by a notice that the latter had 
made a defaul: in carrying out the 
terms of the contract inasmuch as 
he had not the full price ready for 
the purchase of the property and that 
the contract was, therefore, rescinded. 
Without waiting for any reply to this 
notice the defendant vendor left 
Lyallpur for Amroha on the same 
day. 

On the 18th of February 1919 the 
plaintiff instituted this suit for speci¬ 
fic performance of the contract, im¬ 
pleading Inayat Ullah as a pro¬ 
forma defendant to the suit. Inayat 
Ullah demurred to his remaining a 
defendant, and on his expressing a 
desire to that effect his name was 
transferred from the list of the de¬ 
fendants to that of the plaintiffs. De¬ 
fendant No. 1 resisted the suit on va¬ 
rious grounds, but his main conten¬ 
tions were :— 

(1) That he was a member of an 
agricultural tribe, and that as the 
plaintiff had associated with himself 
in the purchase a non-agricultural the 
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contract could not be lawfully per 
formed, having regard to the provi¬ 
sions of S. 3 of the Alienation of Land 
Act; 

(2) That the plaintiffs were them¬ 
selves guilty of breach, inasmuch as 
they had not the full price ready for 
the purchase of the property, 

(3) That time was of the essence of 
the contract, and that as the plain¬ 
tiffs had failed fo have the sale deed 
executed and registered within the 
time prescribed in the agreement the 
contract was cancelled ; and 

^4) That the contract could not be 
specifically enforced, inasmuch as an 
alternative remedy in the shape of 
damages had been provided for in the 
agreement which was the only relief 
the plaintiffs were entitled to 

The trial Court found in favour of 
the plaintitls and decreed specific per¬ 
formance of tha contract. The defen¬ 
dant has now preferred a first appeal 
against this decree to this Court 
through Pandit Sheo Narain and 
Mr. Aziz Ahmed and we have heard 
Mr. Abdul Qadirfor the respondents. 

It is argued by Pandit Sheo Narain 
that the appellant is recorded in the 
revenue papers as a Kazilbash Pa- 
than, that Pathans in the district of 
Lyallpur have been notified to be 
members of an agricultural tribe, that 
a presumption of correctness attaches 
to revenue entries, and that as the 
defendant is recorded in the revenue 
papers as belonging to an agricultural 
tribe, the onus of proving that he does 
not is shifted on to the plaintiffs. 
With this contention we are unable 
to agree. The mere fact that there is 
an entry as to the caste of a particu¬ 
lar person in the revenue records does 
not in any way relieve him from the 
necessity of proving that he really 
belongs to that caste if the fact is 
contested by the opposite party. S. 44 
of the Land Revenue Act, upon which 
reliance has been placed, merely pro¬ 
vides that entries in the annual re¬ 
cords shall be presumed to be true 
until the contrary is proved. An an¬ 
nual record has been described in 
S. 33 of the same Act as an amended 
edition of the record of rights annu¬ 
ally prepared under the authority of 
the financial Commissioner and com¬ 
prises the statements mentioned in 
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Sub-S. (2) clause (a) of S 31. The ques¬ 
tion for determination is whether a 
statement as to the caste of a land- 
owner is a statement falling within 
the purview of S. 31, sub-S. (2), clause 
(a). That section provides that the 
record of rights for an estate shall in¬ 
clude the following documents, 
namely :— 

(a) Statements showing, so far as 
may be practicable ; 

(i) the persons who are land-owners, 
tenants, or assignees of land reve¬ 
nue ia the estate, or who are entitled 
to receive any of the rents, profits, or 
produce of the estate, or to occupy 
land therein : 

(ii) the nature and extent of the inte¬ 
rests of those persons, and the condi¬ 
tions and liabilities attaching thereto ; 
and 

(iii) the rent, land revenue, rates, 
cesses, or other payments due from 
and to each oi those persons and to 
the Government. We do dot think 
that a statement as to the caste of a 
land-owner is a statement covered by 
this section, and we are consequently 
of opinion that no presumption of cor¬ 
rectness attaches to such an entry and 
that S. 44 of the Land Revenue Act 
does not in any way assist the appel¬ 
lant. The only evidence on the, 
record on this point is that of Mr. 
G. F, UeMontmorency, the Deputy 
Commissioner of ' yallpur. He has 
stated that in his opinion Kazilbashes 
are Afghans, but not necessarily Pa- 
thans, and that the vendor was not a 
member of an agricultural tribe. The 
defendant did not produce any evi- 
dence in support of his contention 
that he was a Pathan, and as the 
onus of proving that he belonged to 
an agricultural tribe was clearly upon 
mm, we are of opinion that the finding 
arrived at by the learned senior sub- 

Jul S e i s quite correct and 
cannot be questioned in this appeal. 

PaSir lt C ° n ?T oontenti °n raised by 
Pandit Sheo Narain is that the plain- 

JwT-?A Ullty of breaoh and that 
fe yfa , lled J® ««t the documents re¬ 
gistered on the 16th of December ly 18 

Sll h nri JS® *? p08aession of the 
for 1 rf theyhad contracted to pay 
for the property in suit. It appears. 


however, from the evidence that Sar- 
dar Anup Singh, plaintiff No. 1, sold 
three squares of his for Rs. 16.750/- to 
Sundar Singh and Bishen Singh on 
the 6th of September 1918 in order to 
provide himself with the money re¬ 
quired for the purchase of this pro¬ 
perty. There is also evidence to 
show that Inayat Ullah, plaiDtiff 
No. 2, mortgaged his house to one 
Lala Wazir Chand Pleader for 
Rs. 2500/- which he received in cash 
on the 13th of December 1918. The 
finding of the learned senior subordi¬ 
nate Judge is that on the 16th Decem¬ 
ber 1^18 the two plaintiffs bad 
Rs. 17,700/- in their possession bet¬ 
ween themselves and that they were 
quite ready and prepared to perform 
their part of the contract. W e are in 
full agreement with this finding and 
hold that the defendant has entirely 
failed to show that the breach was in 
any way due to the default of the 
plaintiffs. The facts that the plain¬ 
tiffs went to the length of selling and 
mortgaging their other properties, 
that they purchased stamps on the 
16th of December 1918, and that they 
got drafts prepared on that very day 
are al«o strong pieces of evidence in 
favour of the view that the plaintiffs 
had the full price ready and that they 
were not guilty of any breach. 

Next, it is argued that time was of 
the essence of the contract, and that 
the contract was cancelled, inasmuch 
as the plaintiffs failed to get the do¬ 
cuments executed and registered with¬ 
in the time prescribed in the agree- 
ment. We have no hesitation in 
holding that this contention is not 
weil-founded. It is now well-settled 
by the Judicial Committee in Ihel 

em,Hv reP £ rt K d 88 40 Bom - 289 tha * 

equity whioh governs the rights of 

fcrm Partle % ln 0ases of specific per¬ 
formance of contracts to sell real es- 

tates looks, not at the letter but at 

ordJ't \ ° f the in 

order to ascertain whether the par¬ 
ties, notwithstanding that they 

?omn?? specific timo within whioh 
completum was to take place, really 

and in substance intended more than 

that it should take place within I 

reasonable time. This doctrine faV* 

full accord with what has bee” 

formulated by Lord Cairns i n 
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Tilley v. Thomas (1) and by the House 
of Lords in Stickney v. Keeble No. 1 (2) 
The evidence in the present case 
shows that the documents could not 
be executed and registered on the 6th 
owing to the default of the defendant 
and that on the 17th, when the plain¬ 
tiffs were quite ready to have the con¬ 
tract completed, the defendant left 
the station without assigning any 
valid reason for the non-performance 
of his part of the contract. We do not, 
therefore, think that there is any sub¬ 
stance in this contention, and we 
overrule it. The main point in the 
‘j case is whether the contract could or 
’ could not be specifically enforced. 

; Pandit Sheo Narain’s contention is 
that an alternative remedy in the 
phape of damages was provided for in 
^he agreement itself, and that it was 
At the election of the defendant either 
I tio perform the contract or to pay 
, damages to the plaintiffs. He further 
argues that as a specific sum is not 
named in the agreement as the 
- amount payable to the plaintiffs in 
case of a breach of the contract the 
' case does not fall within the purview 
i of S. 20 of the specific Relief Act, and 
that therefore specific performance of 
the contract cannot be claimed. There 
is no doubt that S. 20 has nothing to 
do with alternative contracts, which 
stand on an entirely different footing 
from contracts in which a sum is 
named as the amount to be paid in 
case of a breach. Alternative con¬ 
tracts are as fully performed by the 

1 payment of the money as by the 
doing of the act and therefore there 
is no ground for proceeding against a 
party having the election to compel 
the performance of the other alterna¬ 
tive. But the question whether a 
contract is alternative or not is a 
question of construction, and conse¬ 
quently each case depends upon its 
own circumstances, though the guide 
is always the primary intention of 
the parties. The general rule of 
equity is that if a thing is agreed 
upon to be done, though there is a 
penalty annexed to secure its per- 

~7T)ll867] 3 Ch, 61-17 1.. T. 422— 
16 W. R. 166. 

(2) [1915] A.C. 386-84 L.J.,Ch. 259- 
112 L. T. 664. 


formance. yet the very thing itself 
must be done. On the other hand, it 
is certainly open to parties entering 
into contracts to agree that in case 
of a breaoh of the contracts a fixed 
sum of money shall be paid by way 
of compensation. In the present case 
it is clear from the evidence that the 
intention of the parties was that the 
contract should be specifically enfor¬ 
ced. In the case of Hukam Chand v. 
Nikka Singh (3) an agreement to sell 
executed by the vendor contained 
understandings to execute a deed of 
sale in favour of the vendees, to get 
it registered, receiving the balance 
of the purchase nmney at the time of 
registration, to put the vendees into 
possession, and, on failure to do so, to 
pay them a certain sum of money as 
damages and to refund the earnest 
money. It was held that as there 
was no condition that the vendees 
should abandon their right to speci¬ 
fic performance, and there was no 
understanding by them to accept a 
certain sum of money in lieu of their 
rights as purchasers, the contract 
could be specifically enforced. In our 
opinion, the principle laid down in 
jthis authority fully applies to the 
present case, and there is no force in 
,the contention that the vendor could 
cay the penalty and decline to con¬ 
vey the subject matter of the con¬ 
tract. 

The appeal fails and is dismissed 
with costs. 

Appeul ilismisseil 

"(3) [1908]T5 P. R. 1908-27 P. W. R 
1908—97 P.L.R. 1908. 
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SHADI LAL, C. J. AND ABDUL 

Qadir, J. 

Henry Alfred —Appellant. 

v. 

Karim Bakhsh and others — Respond¬ 
ents. 

3. A. No. 1467 of 1918, Decided on 
3rd August 1922, from the decree of 
D.J. Lahore, D/- 4th February 1918* 


1924 Lahore Hadayat Khan v. Shahamand 



T. P. Act, S. 7g—Principle contained therein 
applies in the Punjab. 

Payments made by puisne mortgagee in pos¬ 
session in satisfaction of a decree on a prior 
mortgage fall within the purview of that sec¬ 
tion and are recoverable from mortgagor at the 
time of redemption. The rule embodied in the 
section proceeds upon an equitable principle 
and the general principles contained in the 
Transfer of Property Act are applicable to 
cases arising in the Punjab, (P. 155, C. 3) 

B. D. Qureshi and M. C. Michael and 
Ganga Ram -~for Appellant. 

Mohsin Shah for Md. Amin — for 
Respondents. 

Judgment — The circumstances 
which have given rise to this second 


aforesaid section, but contents himself 
with the contention that the provi¬ 
sions of the Transfer of Property Act 
are not applicable to the Punjab. The 
rule embodied in the section proceeds 
upon an equitable principle, and it 
has been repeatedly held that the 
general principles contained in the 
Transfer of Property Act are appli¬ 
cable to cases arising in the Punjab. 

Accordingly, we hold that the plain¬ 
tiff is entitled not only to Rs. 400, due 
on the footing of his own mortgage, 
but also to Rs. 235-4-0 paid by him to 
Ram Chand with interest thereon at 


appeal are briefly as follows On the 
19th January 1892 and the 27th March 
1899 one Pir Bakhsh executed two 
mortgage deeds in favour of Ram 
Chand, the total principal amount 
secured by the mortgages being Rs. 
199. In August 1899 Pir Bakhsh mort¬ 
gaged the same property to George 
Alfred the predecessor-in-interest of 
the plaintiff for Rs. 400 and in pursu¬ 
ance of the terms of the mortgage the 
mortgagee obtained possession of the 
property. In April 1902 Ram Chand 
o tained a decree on the strength of 
his mortgage for the recovery of Rs. 
223 and also for costs which amounted 
to Rs- 12-4-0 to be recovered by the 
sale of the mortgaged property. In 
order to preserve the property from 
sale in execution of that decree the 
puisne mortgagee paid the entire 
amount due to Ram Chand and the 
only question for determination is 
whether he is entitled to add the said 
amount to the principal money ad¬ 
vanced by him and to ask the mort¬ 
gagor to pay him before redemption 
not only the money due on his own 
mortgage but also this amount with 
interest at the rate of nine per cent 
per annum. 


Now S. 72 of the Transfer of Pr 
perty Act lays down that a raortgag) 
in possession may spend such mone 

for the Preservation < 
the property iron, sale, and it has her 
held m several cases that pay men 

mior 8 rn Sa f tlSfa0t i 0n ofa decree on 

Jlew nf° rt fW 6 fal1 within ^e pu 

Vakil L“Xt 9eCti0n o The learnt 
f ° r the respondents does n< 

dispute the proposition that the pr , 
sent case falls within the ambit oUfc 


nine per cent, per annum from the 
date of the payment by him to Ram 
Chand up to the date when the mort¬ 
gagor's representative satisfies his 
claim We, therefore, accept the ap¬ 
peal to this extent and also direct the 
defendant Karim Bakhsh to pay half 
the costs incurred by the plaintiff 
throughout the litigation. 

Appeal accepted. 
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LeRossignol and Harrison, JJ. 

Hadayat Khan and others — Appel¬ 
lants. 

▼. 

Shahamand and others — Respond¬ 
ents. 

S. A- No. 1883 of 1919, Decided on 
24th January 1923, from the decree of 
D. J. Jhangat Sargodha, D/-22nd May 
1919. 

Partition Deed providir.g a date of separa' 

\Trf artU \ 0n is P re * um ** as taken place on 
tnat date though parties take * possession of 
shares earlier. 

.u^^ re . the , iMtrument of Partition provided 

iSns j u nd 8hould remain joint up to Kharif 
and become severalty only in that harvest. 

Held that even if the sharers took possession 
of the plots allotted to them before kharif 1905, 
their possession up to that date was merely 
the possession of oo-sharers in separate posses¬ 
sion of portion of the joint estateJP. 156, C. 1.8J 

G. C. Narang —for Appellants. 

Fakir Chand —for Respondents. 

Judgment —The only question in 
this and the conneoted appeals is whe- 
. ther the suits are within time. The 
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brief facts are that shamilat was par¬ 
titioned in 1904-05, and the defendants 
were allotted shares in spite of the 
contention of the present plaintiff 
that the defendants held no share in 
shamilat , 

These suits were brought on the 16th 
January 1917, and the Courts below 
have held that the defendants have 
been in adverse possession since the 
31st August 1904 when the proceed¬ 
ings in partition were completed be¬ 
fore the Revenue Officer, and that the 
suits were brought more than 12 years 
after that date. It is necessary to 
consider what the expression “ com¬ 
pletion of partition proceedings” 
means. It means simply that all dis¬ 
putes raided before the Revenue Offi¬ 
cer had been decided by him but up to 
that date the joint estates remained 
joint. The pirties had not b«en even 
inducted into the several shares 
which it was proposed to allot to them 
under the scheme of any partition, 
and apparently no formal order of 
that kind was ever passed. After ap¬ 
peals to the Settlement Officer and 
applications for revision to the Finan¬ 
cial Commissioner had been rejected 
the Revenue Officer gave orders for 
the drawing up of the deed of parti¬ 
tion and the deed of partition was ac¬ 
cordingly drawn up on the 1st Decem¬ 
ber 1905 ; and in obedience to the pro¬ 
vision of S. 121 o. the Land Revenue 
Act it was provided in tiat deed that 
the partition should take effect from 
Kharif 1905. It is, of course, quite 
possible that a partition should be 
made, and possession of the several 
lots be given and taken, and that no 
formal instrument of partition be pre¬ 
pared, in .which case no doubt the 
giving and taking of possession by 
the several sharers of their several lots 
would be held to be the date on which 
the joint holding ceased to be joint 
and became severalty. The present, 
however, is not such a case. There 
were no doubt proceedings taken with 
a view to effect partition long before 
Kharif 1905, but those proceedings 
culminated and found their ultimate 
result and expression in the instru¬ 
ment of partition, and that instru¬ 
ment provided that the land should 
remain joint up to Kharif 1905, and 
become severalty only in that harvest# 


1924 Lahore 

From this it follows that even if the 
sharers took possession of the plots 
allotted to them before Kharif 1906 
their possession up to that date was 
merely the possession of co-sharers in 
separate possession of portions of the 
joint estate. 

We have been referred to Khuidad 
v. Alam'jir (1) but that judgment is 
based on quite different facts and the 
remarks therein made are irrelavent 
to the matter before us. Lalchera v. 
Mahji (2) has also been referred to, 
but it is not clear whether in that case 
the plaintiff had any share in the sha- 
milat at all. If they had no share 
in the shamilat this partition could 
not invest them with a right which 
did not exist before partition. In this 
case the parties in order to convert 
their jo'nt holding into several hold¬ 
ings had recourse to the Revenue 
Authorities, and the partition was 
effected in accordance with the order 
of the Revenue Officer. That order 
must be read as a whole and an inte¬ 
gral portion of that order was that 
the land should remain joint property 
up to Kharif i»05, and should, from 
that date, be split up into the several 
portions allotted to the parties. 

For these reasons, we accept this 
and the connected appeals, and re¬ 
mand the cases under O. XLI, r. 23 to 
the Trial Court for disposal on the 
merits. 

Costs to follow final event. 

Appeal accepted. 


(1) 1900 116 P.R. 1900. 

(2) 1919 50 I.C. 550. 
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Abdul Raoof, J. 

Paira Ram— Appellant. 

v. 

Keshonath, and others— Defendants, 

Mis. S. A. No. 977 of i920, Decided 
on 1st February 1923, from an order 
D. J. Lyallpur, D/-31st March 1920. 

C P. Code. 0. 2 R. 3— Suit for preemption of 
several plots told by different vendors is good, 
where vendee is the same. 

Vendee purchased four plots of land from 
different owners at different dates and for 


Paira Ram v. Keshonath 
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different prices. The plaintiff preemptor 
brought a single suit in respect of all the sales 
impleading the vendee and also the various 
vendors of the four sales. 

Held that the suit for pre-emption was 
really against the vendee. The different ven¬ 
dors under the different four sale-deeds were 
not necessary parties, but only Pro forma 
defendants and the suit therefore was not bad 
for misjoinder. IP 157 C 2] 

M. Saleem and Devi Dayal —for 
Appellant. 

Nand Lai —for Respondents. 


Judgment.—This is an appeal from 
an order of remand in a preemption 
suit made under the following circum¬ 
stances :— 


The vendee purchased four plots of 
land from different owners at different 
dates and for different prices. The 
plaintiff preemptor brought a single 
suit in respect of all the sales implead¬ 
ing the vendee and also the various 
vendors of the four sales. An objec¬ 
tion was raised in the Trial Court on 
the ground of misjoinder of causes of 
action and parties. It was overruled 
and the suit of the plaintiff was 
decreed in respect of all the four plots. 
The vendee appealed to the lower 
Appellate Court and again put for¬ 
ward the objection as to the misjoin¬ 
der. The lower Appellate Court with¬ 
out deciding whether the suit was bad 
on account of misjoinder of parties 
or causes of action has thought it 
proper to act under 0. 2 r. 6. Civil 
Procedure Code and has directed the 
institution and trial of four separate 
cases regarding the sale and has made 
an order of remand under 0. 41 r. 23 
Civil Procedure Code. 


Against this order of remand tl 
present appeal has been preferrt 
0. 2 r. 3 (1) provides that “Save 
otherwise provided a plaintiff m« 
unite in the same suit several caus 
of action against the same defenda: 
or the same defendants jointly ai 
any plaintiffs having causes of actic 
in which they are jointly interest 
against the same defendant or tl 
same defendants jointly may uni 
such causes °f a ° tion in the 8ftr 

suit. Rules 4 & 5 of the same Ord 
provide that in certain oases th 
oannot be done. The suit for pi 
emption was really against tl 
vendee. The different vendors und 


the different four sale deeds were not 
necessary parties. They weie simply 
impleaded as proforma defendants. 
The suit was therefore, properly ins¬ 
tituted. The Trial Court did not 
think fit to act under rule 6. tried the 
case and passed a decree. In my 
opinion it was not proper for the 
Appellate Court to have interfered 
with the discretion of the Trial Court 
in this matter. Evidence has been 
taken, the suit has been tried and a 
decree has been passed. It is highly 
inconvenient if not improper that the 
entire proceedings taken in the Court 
below should be set aside and four 
separate suits should be instituted 
and the trial should begin over again. 
This will result in loss of time and 
money to the parties. 

I accordingly accept this appeal 
and set aside the order of remand with 
costs. 

Appeal accepted. 
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Harrison J. 

Mt. Dwga Devi and another —Peti¬ 
tioners. 


v. 

Gur N'arain —Respondent. 

Civ. Rev. Pet. No. 642 of 1921, deci¬ 
ded on 28th Judo 1922, from an order 
of S. J. Amritsar dated the 4th July, 
1921. 

(a) Majority Act (IX of 1876) S. 2-Guardian 
once appointed—Age ofmojority is 21. 

Where once a guardian had been appointed 
under Act VIII of 1890, however that guar¬ 
dianship may terminate, the minor oannot 
attain majority until the age of 21. 21 B. 281 : 
29 A. 872 ; (K. B.) 86 C. 768 ; 11 L. W. 596 ; 5 
P.L.J. 460 foil. [P158 01 , 2] 

(5) C- P ■ G 0 de, 0.8, R, 17-Majority of the 
plaintiff discovered on defendants Objection- 
Amendment should be allowed—C. P. Code, 
0.92 R. 2(b) (ii). 

Where the fact of plaintiff's minority is 
ascertained upon objection by the defendant 
and an enquiry by the Court, and it is held that 
the plaintiff had no knowledge of hia minority 
and no intention of deceiving the Court, an 
opportunity should be given on application 
being made to amend the plaint. (P158 0 8J 

L.C. Mehra —for Petitioners. 

Mehr Chand —for Respondents. 
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Judgment. — The plaintiff, Mt. 
Durga Devi, purporting to have 
attained majority brought this suit 
against Gur Narain. An objection 
was taken that she was still a minor, 
to which she replied that she was 
over 18 and under 21 years of age 
and that in his order, dated 27th Obto- 
ber 1920, the Senior Subordinate Judge 
had declared her to be a major, she 
having had a guardian, who had died 
ar,d the Senior Subordinate Judge 
having held that, as she hid married, 
the guardianship had lapsed and that 
she was a major. The facts were all 
candidly and truly stated, and the 
Subordinate Judge held that under 
S. 3 of the Majority Act, she was still 


a minor, that the fact that she was a 
minor was apparent on the face of 
the plaint and that, therefore, although 
an application for amendment had 
been put in, the application being to 
the effect that permission should be 
given to amend if the Court were of 
opinion that the plaintiff was still a 
minor, such permission should not be 
granted, passed an order that the 
plaint should be taken off the file and 
returned to the presenter. This forms 
the subject matter of the present 
application and it is urged that the 
order of the Sanior Subordinate Judge 
justified and legalised the action taken 
by the plaintiff in suing as a major, 
and that anyhow the amendment of 
the plaint should have been allowed. 
It has been held by all the High 
Courts in India except this, and the 
authorities are to be found in Gordhas- 
das Jadowji v. Harivalubhdas Bhaidas 
(1), Sadho Lai v. MurHdhor (2), Jarao- 
mull [Jagon Ram Afar war i] v. Mahadeo 
Proscul Sahu (3), Jambagothcchi v. 
Rajamannaswami Mudaliar (4) a rul¬ 
ing of the Madars High Court, and 
Hanhar Prasad Singh v. Edul Singh 
(5) a ruling of the Patna High Court, 
Ithat where once a guardian has been 
appointed under Act VIII of 1890, 
•however that guardianship may ter- 


( 1 ) [18971 21 Bom. 281. 

2 [1907]29 All. 672—(1907) A.W.N. 
K i 213-4 A.L J. 597 (F.B.) 

(31 [19091 36 Cal. 768-13 C.W.N. 
643-1 I.C. 724. 

(4) [19201 11 L.W. 596—57 J-C. 678. 

(5) [19201 5 P.L.J. 460—57 I.C. 333 


minate, the minor cannot attain majo¬ 
rity until the age of 21. A Division| 
Bench of the A'lahabad High Court 
once took the opposite view but that 
view was dissented from in Sadho Lai 
v. Afurli<lhar (2), a Full Bench ruling. 
The law on the subject, therefore, is 
perfectly clear and the order of the 
Senior Subordinate Judge can in no 
way affeet the position. On the 
second point, however, it appears to 
me that the Subordinate Judge is 
wrong. The fact of minority is not 
apparent on the face of the plaint 
but was discovered after an enquiry. 
The defendant challenged the right 
of the plaintiff to sue as a major and 
on the enquiry which ensued it was 
discovered that the plaintiff was 
mistaken in thinking that she was a 
major as was also the Senior Subordi¬ 
nate Judge and that she was in fact 
a minor. Under these circumstances 
the case falls under the sub-division 
given as (it) (6) under O. 32, r. 2 
by Mr. Mulla in his Commentary at 
page 723, that is, where the fact is 
ascertained upon objection by the 
defendant and enquiry by the Court 
and it is held that the plaintiff had no 
knowledge of his minority and no 
intention of deceiving the Court. 
Where these facts exist an opportuni¬ 
ty should be given on application 
heing made to amend the plaint. The 
application was made, though it was 
not the unconditional application as 
it should have been but was in the 
common but incorrect form of a con¬ 
ditional application asking the Court 
first to decide whether it was necessary 
to amend the plaint and, if so, to give 
permission for the amendment. In 
spite of this irregularity there being 
no question as to the bona fides of the 
plaintiff, I think permission should 
have been given and I, therefore, 
accept the revision and direct the 
lower Court to allow amendment of 
the plaint within <=uch time as it may 
fix on payment of Rs. 32 costs to the 
defendant. The costs of this revision 
will he borne by the parties. 

Revision accepted. 
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BROADWAY AND BRASHER, JJ. 

Kanshi Ram— Appellant. 

v 

Bhojaram and others— Respondents^ 

Mis. S, A. No. 1244 of 1921, Decided 
on 28th July 1922, from the order of 
D. J. Jhang at Sargodha, D/- 22nd 
February 1921, 

Evidence Act , S % li6~Pre emption—Accept¬ 
ing money from the vendee in satisfaction of 
morigage does not stop mortgagee from pre* 
empting. 

The plaintifl was mortgagee with possession 
of some of the land sold and mortgagee with¬ 
out possession of certain other parts of it 
Subsequent to the sale he had received the 
monies due to him as mortgagee from the ven¬ 
dee without any protest or without expressing 
any intention of enforcing his right of pre¬ 
emption. 

Held that the conduct of the plaintiff 
in accepting the money from the vendee 
was quite consistent with hia claim to 
pre-empt and cannot be regarded either as an 
aot of acquieseence or waiver of snoh claim on 
his part. 

Fakir Chand —for Appellant. 

Sheo Narain —for Respondents. 

Judgment.-Gosain Bhoja Ram 
sought to pre-empt a sale effected on 
on the 26th November 1918 by which 
Pandit Kanshi Ram bought certain 
land from Sahib Diyal and others for 
Rs. 6,499-1-4. The vendee defendant 
pleaded inter alia that the plaintiff 
had waived his right to pre-empt by 
agreeing to the sale in his favour as 
well as by certain conduct on his part 
subsequent to the sale which, it was 
pleaded, amounted to acquiescence on 
his part. The Trial Court dismissed 
the suit holding these allegations es¬ 
tablished. The plaintiff thereupon 
appealed to the learned District Judge 
who took a different view and accept¬ 
ing the appeal remanded the case for 
a decision on the remaining issues. 
Against this order of remand the de¬ 
fendants have come up to this Court 
m second appeal through Mr. Fakir - 
Chand. 

Firstly, it was alleged by the ap¬ 
pellants that the plaintiff had in the 
presence of certain persons, who were 
produced as witnesses, definitely ag¬ 
reed to the gale by Sahib Diyal, etc. 
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to the vendee-appellant. The learned 
District Judge has considered the evi¬ 
dence of these witnesses and has 
definitely refused to believe them. It 
his, therefore, been found as a fact 
that the plaintiff did not consent to 
the sale prior to the 26th November 
1918, and as this is a finding on a 
question of fact, we are precluded 
from going into it. 

Next it was urged that the plain¬ 
tiff was mortgagee with possessian of 
some of the land sold and mortgagee 
without possession of certain other 
parts of it; that subsequent to the 
sale he had received the monies due 
to him as mortgagee from the vendee 
without any protest or without ex¬ 
pressing any intention of enforcing 
his right of pre-emption. This con¬ 
duct on his part, it was urged, 
amounted to acquiescence. Further, 
it was said that these monies had 
been paid to him by the vendee on a 
demand made by him. As to the lat¬ 
ter point the learned District Judge 
has held that it has not been proved 
that the plaintiff demanded his money 
from the vendee. This again is a 
questipn of fact which we cannot 
examine in second appeal. There thus 
remains only his conduct in accepting 
the money from the vendee and to this 
circumstance must be added the fact 
that the plaintiff did not institute hi 9 
suit till the last possible moment. 

The authorities cited by the learned 
District Judge support the view taken 
by him. In Baijnath v. Ramdhari 
Chowdhry (1) their Lordships of the, 
Privy Council make the following :— 
“ Until a decree for pre-emption was 
made, Nirbhoy owned the laDd as 
purchaser, and had a right to redeem. 
The taking out of the money by the 
plaintiffs as mortgagees, was no re¬ 
cognition of anything more than this, 
and was quite consistent with the 
claim to pre-empt.” The conduct of 
the plaintiff in the present oase in ac¬ 
cepting the money from the vendee 
is similarly quite consistent with his 
claim to pre-empt and oannot be 


(1) [1908] 35 Cal. 402—35 I. 0. 60— 
12 C. W, N. 419-10 Bom. L. R. 
253-7 C. L. J. 318—18 M. L. J. 
116-3 M.L.T. 349. (P. C.) 
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Regarded either as an act of acquie¬ 
scence or waiver of such claim on bis 
part. We. therefore, dismiss this ap¬ 
peal with costs. The order of remand 
will stand. 

Appeal dismissed. 
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Martineau, J. 

Sita Ram— Petitioner. 

T 

Emperor —Respondent. 

Cr. Rev. P. No. 1250 of 1921. Deci¬ 
ded on 27th March 1922 from an order 
of Ss. J. Ludhiana, D/- 27th June 
1921. 

Salt Act (XII of 188S) S. S7—Importation 
includes bringing from one part of territory 
into another. 

There is nothing in S. 27 to bear out the 
contention that importation into a part of the 
territories mentioned in S. 1 is to be taken as 
meaning only importation from outside those 
territories and not importation from one part 
of the territories into another part. (P 160 C 2] 

Mukand Lai Puri —for Petitioner. ’ 

Khilinda Ram —for Respondent. 

Judgment.—The petitioner, Sita 
Ram, has been fined Rs. 200 for in¬ 
fringing a rule made on the 24th Ap¬ 
ril 1920 under S. 27 of the Indian Salt 
Act, XII of 1882, prohibiting, under 
certain conditions, the importation of 
salt into the Ludhiana District. The 
facts found are that a waggon con¬ 
taining salt was booked from Khewra 
to Gobindgarh, and that Sita Ram, a 
partner in the firm to which the con¬ 
signees had sold the salt, got the Sta¬ 
tion Master of Khana, which is in 
the Ludhiana District, to detach 
the waggon at that station, after 
which the salt was delivered to Sita 
Ram’s firm at Khanna. 

S. 27 of Act XII of 1882 provides 
that the Governor-General in Council 
may, from time to time, by rule, pro¬ 
hibit absolutely, or subject to condi¬ 
tions, the importation of salt into, or 
the transit of salt over, the said terri¬ 
tories or any part thereof. The 
said “ territories " are specified in S. 1 
and the main contention on behalf of 
the petitioner is that importation in¬ 
to a part of those territories means 
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importation from outside them, and 
that the rule prohibiting the importa¬ 
tion of salt into the Ludhiana Dis¬ 
trict was not infringed by bringing 
salt into that district from another 
district in the same Province. 

I think that this is not a correct in¬ 
terpretation of S. 27. It is urged that 
“ importation ” is defined in dictiona¬ 
ries and in Warton’s Law Lexicon as 
meaning the bringing of anything into 
a place, from abroad. But the term 
“ abroad ” is relative, and in relation 
to the Ludhiana District any place 
outside that district could be regard¬ 
ed as a place “ aoroad ” “Importing” 
literally means simply “bringing in” 
and I see no reason why the expres¬ 
sion “ importation into the Ludhi¬ 
ana District ” should not be taken in 
its ordinary sense. There is nothing 
in S. 27 to bear out the contention 
that importation into a part of the 
territories mentioned in S. 1 is to be 
taken as meaning only importation 
from outside those territories and not 
importation from one part of the 
territories into another part. 

Next, it is contended that the firm 
in which the petitioner was a partner 
was not the importing firm but had 
purchased the goods from the consig¬ 
nees, and that the goods had already 
been imported when Sita Ram got the 
Station Master of Khanna to detach 
the waggon and give delivery. It is 
however to be observed that until the 
wagon was detached there was no 
infringement of the rule against im¬ 
portation as the rule had been made 
subject to the condition that the salt 
was not imported by Railway in 
course of through transit. The salt 
was in course of transit to Gobind¬ 
garh so long as the waggon was not 
detached from the train at Khanna. 
When the wagon was detached the 
character of the importation changed 
and in getting the Station Master to 
detach the waggon the petitioner con¬ 
travened the rule made under S. 27 of 
the Act. 

The conviction is correct and I dis¬ 
miss this application for revision. 

Application dismissed. 


Sita Ram ▼. Emperor (Martineau, J.) 
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Moti Sagor, j. 

Lekh Raj and another —Plaintiffs-Ap- 
pellants. 

v. 

Inaer Mai and another —Defeodants- 
Respondents. 

S. A. No. 1478 of 1922, decided on 15th 
January, 1923, from the decree of Distriot 
Judge, Karnal, dated 11th March, 1922, 
reversing that of Munaif, 1st Class, dated 
13th June, 1921. 

Pre-emption—Totcn divided into sub-divisions— 
Custom o I pre-emption in one sub division does not 
lead to presumption of the same in the neighbour¬ 
ing sui-diuision. 

Where a town is divided into eub-divisioDS. the 
pre-emptor must prove affirmatively the existence 
ol the custom of pre-emption in the particular 
eub-divisions in whioh the property is situate and 
that the onus is not discharged by proof of the 
custom in the neighbouring sub-divisions. 

(b) Evidence Act. S. 42—Judgment a/ter contest 
has more probative value than one on compromise. 

A judgment based upon a compromise or oonles- 
sion, though of some probative foroe, cannot be 
placed on the same footing as ouo in whioh after 
contest, a onstom is held to be proved or negatived. 
[P. 162, C. 1J 

Shamair Chand —for the Appellant. 

Jagan Nath —for the Respondents. 

Judgment:—This is a second appeal 
against a decision of the District Judge of 
Karnal, dated the 11th March, 1922, 
dismissing the plaintiffs’ suit for possession 
by pre-omption of a house situate in Mohalla 
Bagarian of the town of Kaithal, in the 
Karnal District. The contentions raised by 
the defendant were that the house was not 
situate in Mohalla Bagarian, that the 
onstom of pre-emption did not prevail in 
the Mohalla in question and that the price 
of Rs. 900 mentioned in the sale-deed was 
neither paid nor fixed in good faith. The 
trial Court found against the defendant on 
all those points and decreed the plaintiffs' 
claim. On appeal the District Judge, 
however, was of opinion that the plaintiffs 
had failed to establish that the custom of 
pre-emption prevailed in Mohalla Bagarian, 
and he accordingly dismissed the suit. The 
plaintiffs have now oome up in second 
appeal to this Court through Mr. Shamair 
Chand after obtaining a certificate from the 

District} Judge, while Mr. Jagan Nath has 
appeared on behalf of the respondents. 

The sole question for determination is 
whether the custom of preemption prevails 
1924 L/ai & 22 


in the Mohalla of Kaithal where the house 
sold is situate. In support of the conten¬ 
tion that the custom of pre-emption pre¬ 
vails iD the Mohalla in question, the learned 
Counsel for the appellants relies upon two 
things. Firstly, he cites certain published 
judgments of the Chief Court from which 
it appears that the custom of pre-emption 
exists in some of the neighbouring sub¬ 
divisions. In one of the judgments there 
is an expression of opinion to the effect that 
pre-emption prevails very generally through¬ 
out the town of Kaithal. It is argued that 
in these oircumstances the onus of proving 
the non-existence of the custom of pre¬ 
emption in this Mohalla is upon the defend¬ 
ant and that be has failed to discharge 
that onus. I am unable to accept this 
contention. A 9 held in Melaram v. 
Mussammat Bandco (1), a case whioh has 
been cited with approval in another recent 
case reported as Prabh Dial v. Bhikhoo 
Mai (2), it may now be taken as settled 
that where a town is divided into 
sub-divisions, the pre-emptor must 
prove affirmatively the existence of the 
oustom of pre-emption in the particular 
sub-divisions in whioh the property is 
situate and that the onus is not discharged 
by proof of the oustom in the neighbouring 
Bub-divisions. The two authorities, Jai 
Devi v. Noubat Rai (3), and Muhammad 
Husain v. Ghulam Muhammad (4), relat¬ 
ing to Mohalla Tayyab and Mohalla 
Pansarian in the town of Kaithal, and the 
sale-deed of 1883 relating to Mohalla 
Boran to which reference has been made 
in the course of arguments, are consequently 
not of any great help to the plaintiffs. As 
to the prevalence of the oustom of pre¬ 
emption in the town generally, reference 
may be mado to Bui Chand v. Lekhu (5) in 
which it was found that the custom of pre¬ 
emption did not exist in Mohalla Marhat 
Khan, another sub-division of the same 
town. The observations made by the 
learned Judge in Jai Devi v. Naubat 
Rai (3), that pre-emption prevails very 
generally in the town are, therefore, nob 
strictly in accordance with the facts. 


1912 = 190 P.W.R. 


(1) 69 P. R. 1911 = 40 P.L.R. 

1911 = 12 I. 0. 069. 

(2) (1921) 3 Lab. L.J. 387 = 61 I. 0. 822. 

(S 71P.R. 1906=129 P.L.R. 1905. 

(4) 78 P.R. 1911 = 138 P.L.R. 1911=241 P.W.R, 
1911 = 10 1.0.240. 

(6) 189 P.W.R. 1911 = 242 P.L.R. 1911-121,0. 
485* 
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Next, reliance has beeQ placed on a deci¬ 
sion by Lala Amrifc Lai, Munsif, dated the 
16th December. 1913, in the case of Durga 
Parshad v. Sita Ram by whioh the claim 
of the plaintiff for possession of a house by 
pre-emption in this very Mohalla was 
decreed. It is argued that this is a very 
strong piece of evidence in favour of the 
plaintiffs and that it completely shifts the 
onus of proof on the defendant. A reference 
to the written statement filed by the defend¬ 
ants in that case, however, makes it quite 
dear that there was no contest between the 
parties as to the right of pre-emption, the 
vendee having admitted that the pre- 
emptor in that case was entitled to claim 
the house, and it is clear, as laid down in 
Imperial Oil Soap and General Mills 
Company v. M. Misbah-ud-Din (6), that 
a judgment based upon a compromise or 
confession, though of some probative 
force, cannot be placed on the same foot¬ 
ing as one in which after contest a custom 
is held to be proved or negatived. 

The next piece of evidence upon whioh 
reliance has been placed is a judgment of 
Lala Achhru Ram, dated the 9th October 
1920, in the oase of Joti Ram v. Hisari. 
This case also relates to Mohalla Bagarian, 
but it will be observed that the judgment 
in that oase practioally proceeds on the 
basis of the earlier judgment of 1913 in 
whioh the right of pre-emption was 
admitted. 

The defendant, on the other hand, has 
produoed some evidence to show that 
many sales have taken place in this 
Mohalla without the exeroise of the right 
of pre-emption. In these circumstances I 
do not think that one or two solitary 
instances of the admission of the custom 
supported by a few instances in the 
nighbouring sub-divisions are sufficient to 
discharge the onus of proving the exist¬ 
ence of the oustom in Mohalla Bargarian 
whioh lay heavily upon the plaintiffs. In 
my opinion the District Judge was right 
in holding that the plaintiffs had failed to 
establish the prevalence of the custom in 
this Mohalla, and I dismiss the appeal 
with costa. 

Appeal dismissed. 


(6) (1921) 9 Lah. 83 = 611.O. 326. 
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Scott-Smith, j. 

Nizam Din —Petitioner, 
v. 

The Crown —Respondent. 

Criminal Revision No. 1761 of 1922, 
decided on 16th February, 1923, reported 
by tbe Sessions Judge, Multan, with his 
No. 216-J. of 1922. 

Penal Code, S. 3S3—Demanding money for 
doing what one is not bound to do is no offence. 

A Nikah Khawan is not bound to read a Nikah 
lor a person unless be obooses to do eo, and it is 
certainly no oOonoe lor bim to demand any tee he 
libee for doing so. [P.163, 0.1], 

Reference :—The accused on convic¬ 
tion by Khan SahibMaulvi Ghaus Bakhsh, 
exercising the powers of a Magistrate, 1st 
class, in the Muzaffargarh District, was 
sentenced by order, dated 30th August, 
1922, under section 384 of the Indian Penal 
Code. 

The facts of this case are as follows : 

Nizam Din, tbe accused petitioner, is a 
Nikah Khawan. Allah Rakhiya, the com¬ 
plainant, engaged tbe petitioner to read the 
nikah for the complainant’s younger 
brother. When the people were collected, 
tbe petitioner refused to perform the cere¬ 
mony and enter tbe marriage in his register 
unless he was first paid Rs. 5. A great 
deal of dispute ensued and eventually the 
complainant paid Rs. 5 and tbe marriage 
was performed. The petitioner said that he 
had received only Rs. 2, of whioh he 
himself had to get Re. 1, the remainder 
being spent on payment to the girdawar of 
the Nikah Khawans, tbe chaukidar and for 
postage expenses. The petitioner was 
prosecuted by the complainant for extortion. 
The Honorary Magistrate came to a finding 
that Rs. 5 had actually been paid by the 
complainant to tbe petitioner and oonviot- 
ing the petitioner under seotion 384, Indian 
Penal Code, sentenced him to pay a fine of 
Rs. 15, in default of payment to undergo 
two weeks' rigorous imprisonment. The evi¬ 
dence for the proseoution is, in my opinion, 
oredible. Several respectable persons de¬ 
posed that Rs. 5 had aotually been paid 
after protest to the petitioner, and I 
consider that the Magistrate oame to a 
oorreot finding on foots. 
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The proceedings are forwarded for revision 
on the following grounds :— 

The definition of extortion in section 383, 
Indian Penal Code, runs :— 

11 Whoever intentionally puts any person in fear 
of any injury to that person or to any other, and 
thereby dishonestly induces the person put in fear, 
etc.” 


In cases under this section the threat 
must be of an injury, which means a harm 
illegally caused. Now, in the present case, 
doubtless harm was caused to the com¬ 
plainant and the persons attending the 
marriage; but it cannot be said that the 
harm was caused illegally. The District 
Board of Muzaffargarh has laid down 
certain rules, a copy of which is on the 
reoord, regarding the registration of 
marriages. 

Rale 9 reads!—■“ At the time of performing a 
marriage the Nikah Khawan, m addition to hi6 
ouatomary dues, will get 6 annas more for every 
marriage, which will be distributed as follows: — 

" Girdawar Qati, 4 annas, Dialriot Board fee, 
1J annas, postage stamps, $ anna ”, 

Now, it is nowhere laid down what the 

7V7 * 1 7 ■ are, and theoretically a 

Nikah Khawan might demand any fee that 
■he likes. There is no law forbidding him 
to do so. His demand for Rs. 5 was not 
illegal, beoaase his due is not prescribed 
•by law. The petitioner's action did not 
put any one in fear of such an injury as is 
contemplated in seotion 383, Indian Penal 
futj* 1 therefore forward the record to 
the High Court and recommend that the 
conviotion be set aside and the fine, whioh 
has been paid, be refunded. 


Seott-Smith, J. :-A Nikah Khawan 

not bound to read a Nikah for a perse 
unless he ohooses to do so, and it 
certainly no offenoe for him to deman 
any fee he likes for doing so. I agr« 
with the learned Sessions Judge an 
setting aside the conviotion and sentenc 

rZla“ m Din ' Fine 1 


Revision accepted. 
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Moti Sagar, j. 

iS” Defendants- 

Bam Offend end oMlto-Brapoadantt. 


S. A. No. 2508 of 1922, decided on 25th 
May, 1923, from the decree of the District 
Judge, Karnal, dated 11th July, 1922. 

(a) Pre-emption—Paris of house separately sold 
—No pre-emption of any one part is allowed merely 
because it forms part of the whole . 

The mere fact that all the three portions gold 
were at one time parte of the single house is not 
sufficient to enable the plaintiff to claim pre-emp¬ 
tion in re3peot of any particular portion, if the 
latter is not independently subject to that right 
when the pre-emption was claimed, on the ground 
of contiguity alone. [P. 165, C. l.j 

(b) Registration Act, S. 17 M (v)~Receipt for 
earnest moneg stating another document to be drawn 
up need not be registered. 

A document wag executed under whioh a sum of 
Ri. 50 wa 3 paid to the defendant vendor by way of 
earnest money and the latter agreed to sell 
immoveable proDerty to the plaintiff for a sum 
of Rs. 190. Held, that the document merely 
evidenced the receipt of the earnest money and 
did not in any way oreate or declare any rights in 
immoveable property of the value of more than 
Ra. 100 especially when it olearlv reoited that 
another document would subsequently be executed 
whioh would serve as a dooument of title in respeot 
of the per ion agreed to be sold under shat receipt. 
Therefore the dooument clearly came within the 
purview of 8 . 17 (J) fv) and can be admitted 
without registration. (P. 165, O. J.] 

(o) Specific performance — Would be refused 

ti',\ 'p,ZTf'. “““ «*.«- 

Although plaintiff was entitled to spooifio 
performance it was refused as its grant would not 
have given him appreciable advantage and would 

him to de,ond *"***«£li 

defendants, the portion in ouestion being situated 
between two other portions' belonging “o defend 
ants themselves. [P. 165, 0. 3.] 8 “ fead ' 

Shatnair Chand-for the Appellants 
Jagan Nath-tor the Respondents. 

Judgment:—Civil Appeals Nos 
2509 and 2510 of 1922 are Inert,X 
may conveniently be disposed of by one 
judgmaot. The plaintiff in all these three 
cases is one Ramohander, and the suits 
relate to three different portions of a house 
m rums at Karnal, possession of whioh 
w claimed by him by right of pre-emption 
With respect to the portion whioh fs the 

rft ss m rS 

consequently entitled to .hh l! 

=s 
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Es. 50 to the defendant-vendor by way of 
earnest money and that in any case he was 
entitled to its refund and to damages 
which he assessed at Es. 130. The pro¬ 
perty sold was owned by the defendants in 
the following shares: 

(1) Asa Earn, one half; and (2) Har 
Sarup and Earn Sarup, one half in equal 
shaves. 

It will be convenient for the sake of 
reference to designate these shares by the 
names of A, B and C. 

On the Gth of January 1920, liar Sarup 
and Earn Sarup, vendors, sold to the defen¬ 
dants Gainda Earn and Ladli Parshad the 
portion A for a sum of Es. 200. The sale 
deed was registered cn the 27th of January 
1920. This is the sale which forms the 
subject matter of attack in suit No. 78. 

On the 2Sth of January 1920 Asa Earn 
sold the portion B to the same vendees for 
a sum of Es. 300 aDd had the sale-deed 
registered on the next day, i.e., the 29th of 
January, 1920. It is with reference to this 
portion that specific performance of this 
contraot is claimed by the plaintiff in the 
first instance and a decree for possession 
by pre-emption in the alternative. This 
sale is attacked in suit No. 77. 

On the 29th of January, 1920 another 
sale-deed was executed by Ear Sarup and 
Earn Sarup in respect of the portion C, in 
favour of the tamo vendees for Es. 300 and 
registered on the 30th of January. It is 
in suit No. 79 that this sale is attacked by 
the plaintiff. The plaintiff claimed pre¬ 
emption in respect of A and C on pay¬ 
ment of Es. 100 each and in respect of B 
on payment of Es. 160. In this suit it was 
further prayed that in caso it was found 
that the plaintiff was entitled neithor to the 
specific performance of the contract nor to 
a decree for pre-emption, he should bo 
given a decree for return of the earnest 
monoy and damages. 

The trial Court dismissed the plaintiff's 
suit in respect of the portion A cn the 
ground that the property by virtue of which 
pre-emption was being claimed was Dot 
contiguous to the property sold and that, 
therefore, the plaintiff bad no right of pre¬ 
emption superior to that of the defendant- 
vandees. The suit in respect of the portion 
C was decreed on pay ment of Es. 200. As 
to the suit relating to the portion B it was 
held that the plaintiff was not entitled to 


pre-emption subjeot to the payment of 
Es. 200. The plaintiff was also given a. 
decree for Es. 50 against the vendor which 
had been paid to the latter by the former 
by way of earnest money. No appeal was 
preferred by Asa Earn, vendor, against the 
decree directing him to pay Es. 50 to the 
plaintiff. The vendees, however, appealed 
in the two suits No. 77 and 79 relating to 
portions Band C which bad been decided 
against them by the trial Court. The 
plaintiff Earn Chandar filed cross-objeotions 
in these suits on the question of costs and 
on the issues relating to the specific per¬ 
formance of the contract which had been 
decided against him. He also appealed 
against the dismissal of suit No. 78 rela¬ 
ting to the portion A. The appellate Courb 
reversed the judgment of the first 
Court in suit No. 78 on the ground that 
the three plots sold were all parts of a 
single house which was contiguous to the 
plaintiff's house and that, therefore, it did 
not very much matter if the particular 
portion A was situated at some distance 
and not actually touching the bouse of 
the plaintiff. The decree of the trial Courb 
in suit No. 79 relating to portion C was 
maintained by the appellate Court and the 
vendee’s appeal dismissed. As to suit 
No. 77 relating to the portion B, the finding 
of the trial Court that the plaintiff was nob 
entitled to claim specific performance of 
the contract as also the finding that the 
plaintiff be given a decree for pre-emption 
was upheld but the pre-emption money 
was raised from Bs. 200 to Es. 300. 

Against tbeso decisions three appeals 
have beeen preferred to this Court by the 
defendant-vendees, and points for determi¬ 
nation are— 

(1) Whether the plaintiff is entitled to 
claim pre-emption in respect of portion A 
andC; 

(2) Whether the plaintiff is entitled to 
claim specific performance of the oontraot 
in respect of portion B ; 

(3) If not, whether be is entitled to 
claim pre-emption in respect of this portion; 
and 

(4) If tbo plaintiff is entitled neither to 
the speoific performance of the contraot 
nor to a decree for pre-emption, whether 
be is entitled to any damages, and if so to 
wbat extent. 

On the first question I have no hesita¬ 
tion in bolding that the plaintiff has no 
and that the decree for possession by 


the specific performance of the contract 
but that ho should be given a decreelfor oase 
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pre-emption granted to him by the Court 
below should be set aside. It is indisput¬ 
able that the house was owned by different 
oo-sbarers and sold by means of different 
sale deeds. The sale deeds were exeouted 
and registered on different dates and the 
prices fixed for the shares sold were also not 
exactly the same. The plaintiff's house by 
-virtue of which he is claiming pre-emption 
adjoins at the back the portions 5 and C 
only. It is admitted that the portion A is 
I situated at a distance of about 11 feet and 
1 that it does not adjoin the plaintiff's bouse. 
Tbe mere fact that all three portions sold 
were at one time parts of a single bouse is 
not sufficient in law to enable tbe plaintiff 
to olaim pre-amption in respeot of any 
particular portion if the latter is not 
independently subject to that right. In 
the present case pre-emption was claimed 
on the ground of contiguity and contiguity 
alone. The plaintiff having failed to 
establish tbe ground upon which the suit 
was based, the suit ought to have been 
dismissed, and I hold accordingly. 

On the second question the plaintiff 
relies upon a document, dated the 22nd of 
January, 1920, under which a sum of 
Rs. 50 was paid to the defendant vendor 
by way of earnest money and the latter 
agreed to sell tbe portion B to the plain¬ 
tiff for a sum of Rg. 180. Both the 
Courts below have concurrently found 
that this document is inadmissible in 
evidence for want of registration. This 
finding in my opinion is obviously wrong. 

■ The document merely evidenced the 
receipt of the earnest money and did not 
in any way create or declare any rights in 
immoveable property of the value of more 
than Rs. 100. The receipt dearly reoited 
that another dooumont would subsequent¬ 
ly be executed which would 6erve as docu¬ 
ment of title in respeot of the portion 
agreed to be sold under that receipt. The 
dooument olearly falls within the purview 
of section 17 (2) (v) which provides that a 
dooument not itself creating, declaring, 

hm,t,D 6 or extinguishing any 
right, title or interest of the value of one 

imm^ 6 rupees and upwards to or in 
immoveable property, but merely creating 
a nghuo obtain another document which 

iTmit n?!V !t 5 d,or0ate ' declare, assign, 

interest , 0aoh rigbfc - fcit,e or 

•In k 0 °“P Ql8 °rily registrable. 

In my opinion this dooument did not 
.require registration and both the Courts 


below were wrong in excluding it from 
evidence. The execution of the document is 
admitted by the defendant-vendor, and I 
fail to understand why he should nob be 
held bound by it. The question for 
consideration is whether under the special 
circumstances of this oase speoifio perfor¬ 
mance of the contract should or should nob 
be decreed in favour of the plaintiff. On 
this question tbe first point to be taken 
into consideration is whether the defend¬ 
ant vendees are purchasers in good faith 
without notice. None of the Courts below 
have given any finding upon this point but 
it is unnecessary to remand tbe oase for 
this purpose as in my opinion this is not a 
case in which speoifio performance should 
be decreed even if tbe finding on the 
question of good faith and notice is in 
favour of the plaintiff. It is not denied 
that the defendant vendees have now 
become the owners of tho whole house 
by purohase. Tbe portion B is situated 
between the two portions A and C with 
respeot to which the plaintiff’s suit for 
pre-emption must be dismissed. If a 
decree is given in favour of the plaintiff 
in respeot of tbe portion B, it would bo a 
souroe of constant trouble and friction 
between the parties and would not result 
in any appreciable advantage to the 
plaintiff. Moreover it appears from the 
plan that this house and the houses A 
and C have a common entrance from the 
street wbioh would give the defendant 
vendees a superior right of pre-emption 
to olaim this property under seotion 16 
(fourthly) of the Punjab Pre-emption Act, 
The decree for speoifio performance, 
therefore, even if allowed, would become 
nugatory and would not avail the plaintiff 
m any way whatever. It is not denied 
that the Courts have an absolute dis¬ 
cretion to deoree speoifio performance or 
not, and I am olearly of opinion that this 
is not one of those oases in whioh the 
plaintiff should be held entitled to such a 
deoree. I accordingly dismiss the suit for 
the speoifio performance of the contraot. 

Tbe result of this finding is that the suit 
for pre-emption in respeot of this portion 
must also be dismissed. This portion adjoins 
the portion A, and having been purohased 
a oouple of days after the defendant-vendees 
had become the owners of the portion A, 
it ib olear that the plaintiff cannot have any 
right of pre-emption superior to that of the 
defendant vendees. There is, however, ou. 
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reason why a decree for damages should 
not be given in favour of the plaintiff. It 
is proved beyond doubt that a contract for 
the sale of the property had been entered 
into between the parties prior to the sale to 
the vendees. Specific performance has not 
been decreed in favour of the plaintiff for 
epeoial reasons to which reference has 
already been made. The proporty was 
originally agreed to be sold for Rs. 180 and 
was sold only a few days after for Rs. 300. 
Under section 73 of the Indian Contract 
Act the plaintiff in my opinion was cer¬ 
tainly entitled to claim damages which 
naturally arose in the usual course of 
things. These damages are clearly ascer¬ 
tainable, and I am of opinion that the 
plaintiff is entitled to claim the difference 
between the contract price and the price 
at which tbe proporty was subsequently 
sold, namely, Rs. 120. On the finding that 
the plaintiff is not entitled to claim pre¬ 
emption in respect of the portions A and B 
it is obvious that tbe suit with respect to 
C must also bo dismissed. This portion 
was purchased last when the defendant 
vendees bad already become owners of tbe 
adjoining portions. It is obvious that the 
defendant-vendees had as much right to 
purohase this portion as the plaintiff, and 
the defendent-vendor having exercised his 
right in favour of the defendant vendees, it 
is not open to the plaintiff to challenge the 
sale merely because his house also is 
contiguous to the house sold. 

The result is that all the three appeals 
are accepted and the plaintiff’s suit dismis¬ 
sed with costs throughout. Tbe plaintiff, 
however, will be given a decree for Rs. 120 
against Asa Ram defendant-vendor in addi¬ 
tion to Rs. 50 which have already been 
decreed in bis favour by the Courts below. 

Appeals allowed. 


* 1924 Lahore 166. 

Martinead, j. 

Chanda Singh and others —Defendants- 
Appollants. 

v. 

Bishen Singh— Plaintiff-Respondent. 

S. A. No. 3079 of 1922, decided on 23rd 
May, 1923, from the decree of Additional 
District Judge, Lahore, dated 14th October, 
1922, reversing that of Munsiff, Kasur, 
dated 18th July, 1921. 


1924 Lahore- 

Civ. Pro. Code, 8. 144—Limitation starts from 
reversal and not confirmation ot the reversal. 

An application under 8. 144, Civ. Pro. Code, for 
meene profits is not one for execution, and as soon 
as the decree is reversed a right to apply for 
mesne profits acornes. [P. 167, C. 1.] 

Nand Lai —for the Appellants. 

Amar Nath Chopra—lot tbe Respondent. 

Martineau, J.:—This appeal arises out 
of an application made by tbe respondent 
Bishen Singh under section 144 of the 
Civil Procedure Code for mesne profits of 
land of which be was deprived by tbe 
appellants under a decree which was 
subsequently reversed on appeal, and the 
question for determination is whether the 
application was made within the time 
prescribed by law. The appellants got 
possession under their decree in 1912. 
The decree was reversed in appeal by tbe 
Additional Divisional Judge on the 13th 
May, 1913, and his decree, so far as the 
appellants were concerned, was confirmed 
by tbe High Court on the 20th January, 
1915. The respondent's application under 
section 144, Civil Procedure Code, for mesne 
profits was made on tbe 15th January, 
1918. It is admittedly governed by article 
181 of the 1st Schedule to the Limitation 
Act, and the period of limitation is 3 years 
from the time when the right to appeal 
accrued. The question is whether time 
runs from tbe date of the Additional 
Divisional Judge's decree or from the date 
on which that decree was confirmed by 
the High Court in second appeal. The 
Muneif dismissed tbe application as time- 
barred, but the Additional Judge on appeal 
has held that it is within time and has 
awarded the respondent Rs. 800 for mesne 
profits. A second appeal has been preferred 
from the Additional Judge’s ordor. 

It is contended on behalf of the appellants 
that tbe order of the Munsif was not a 
decree and that therefore no appeal lay from 
it to the Additional Judge. I do not agree 
with this contention, and it appears to me 
that Bam Chand v. Sham Prashad (1), 
which is cited in support of it, does not 
apply. It is however, unnecessary to 
discuss this point, as I am of opinion that 
the contention that the application made 
under seotion 144 of the Civil Procedure 
Code was barred by limitation must prevail. 
The learned Additional Judge bolds that as 
the Additional Divisional Judge’s decree of 

the 13th May, 1913, became merged in the 

__ _ - 

(1) 110 P.R. 1918-117 P.L.R. 1914-22 1.0. 851, 
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decree of the High Court the latter decree 
is to be taken as the starting point for 
limitation. This would no doubt be correct 
if the application now in question were an 
application for execution of the decree, for 
an application for execution would be 
governed by article 182 of the 1st Schedule 
to the Limitation Act and the only decree 
which could be executed would be the 
decree of the High Court. But an 
application under seotion 144 of the Civil 
Procedure Coda for mesne profits is not 
one for execution, and as soon as the 
decree obtained by the appellants wa3 
reversed by the Additional Divisional 

I Judge a right to apply for mesne profits 
accrued to the respondent. The decree 
passed by the High Court on seoond appeal 
did not give the respondent a fresh right, 
but it merely affirmed the right which the 
Additional Divisional Judge had already 
declared. 

I hold therefore that the period of 
limitation is to be reckoned from the date 
of the Additional Divisional Judge's decree, 
and that the respondent’s application 
having been made more than three years 
from that date is barred by limitation. 

I accept the appeal, set aside the order 
of the Additional Judge, and restore the 
order of the first Court dismissing the 
application. The respondent will pay the 
appellants' costs throughout. 

Appeal accepted. 

1924 Lahore 167. 

Zafar Ali, j. 

Maula Bakhsh and others-{ Convicts) 
Petitioners. 


v. 

The Crown —Respondent. 

Criminal Revision No. 23 of 
deoided on 26th February, 1923 
revision of the order of Sessions Juc 
oialkot, dated 2nd December, 1922, affir 

mg that of Magistrate, Sialkot. dated 3; 
October, 1922. 

Cod,, S. 331—Demand re /*„ to proper 
tbrwman 8 tS. P « r S mi88 ft T In real, 

Nand Lai—lot the Petitioners. 

Zafar UUah Khan—lot fch e Grown. 

K AH ' J ' : - Tha four petitions 

IndL b p D f°“ v, i t0d und0r seofcion 33 

Indian Penal Code, of voluntarily oauaii 

grievous hurt to the oompuSto exta 


a promise from him to restore the woman 
that he was alleged to have abducted. The 
prosecution theory was that the petitioners 
compelled him by beating him to execute 
an agreement to restore the woman. It 
was contended in the Courts below and is 
again urged in this Court that, even if the 
petitioners did all that was attributed to 
them, their act does not fall within the 
purview of section 331, Indian Penal Code. 
The learned Sessions Judge dealt with this 
objection in the following way :— 

" It is argued that no offence under 
seotion 331 ha9 been made out but it is 
dear from the evidence on the record that 
the appellant voluntarily caused grievous 
hurt to the complainant for the purpose of 
sxtortiDg from him a statement that the 
woman Mussammat Resham Bibi who was 
said to have been abducted was in his 
possession and also extorting from him a 
promise that he would return her. The 
fact moreover that a number of persons 
were asked to stand surety for the return 
of the woman would show that the objeot 
of the appellants was to create evidence in 
the case uoder section 494, Indian Penal 
Code, and the promise to return the woman 
was clearly a promise to satisfy a demand.” 

But in Queen-Empress?. Ella Boyan ( 1 ), 
it was held that, under this seotion, 
the demand mu9t be with respect to 
property. The learned Counsel, who 
appeared for the Crown, conceded this, 
but argued that the extortion of the said 
promise amounted to an extortion of 
confession. But a promise is quite different 
from a confession especially when it was 
not extorted with the object of proving an 
offence. I am, therefore, of opinion that 
the petitioners’ offenoe does not fall under 
seotion 331, Indian Penal Code, and 
accordingly I alter the oonviotion to that 
under seotion 325, Indian Penal Code. 
The evidence relied upon by the Courts 
below proves that all the four accused beat 
the oomplainant and oaused severe injuries 
to him including a fracture of a rib. All 
four are, therefore, responsible for the 
grievous hurt; but, as there was only one 
grievous hurt, I reduce the sentence of each 
to rigorous imprisonment for two years, 
iho sentences of fine shall stand as well as 
the sentence under seotion 342, Indian 
■renal Code. 

Sendees reduaed. 


(1) (1888) 11 Mad. 967. 
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1924 Lahore 168. 

Broadway and Lumsden, jj. 

Jagtu —(Conviot) Appellant 

V. 

The Crown —Respondent. 

Cr. A. No. 522 of 1923, decided on 28th 
June, 1923, from the order of the Sessions 
Judge, Ferozepore, dated 18th April, 1923. 

Penal Code , S. 302—Evidence consistent — 
Accused should be acquitted . 

Where the body of the deceased was not identified 
when it wa9 discovered and the prosecution 
evidence wa9 inconsistent with the medical 
evidence, the accused wa9 given the beoefit of 
doubt. 18 P.R. 1917 distinguished mainly on the 
ground that the parties in the present case were 
not shown to be on bad terms. 

Kashi Ram —for the Appellant. 

The Public Prosecutor —for the Crown. 

Judgment:—On the evening of the 
12th October one Nathu, an elderly Jat 
belonging to the village of Lopon in the 
Ferozenore District went out to cut fodder 
and has not again been seen alive. A 
report was made at the local police station 
by the village lambardar on the afternoon 
of the 14th October. Four days later a 
body was found floating in the canal near 
the railway bridge over the Muktsar 
Rajbaha more than fifty miles from Lopon. 
This body was sent for post mortem exami¬ 
nation when it was discovered that death 
had been due to violence, the skull being 
fraotured and the humeru3 bone and two 
ribs broken. The body was then identifiable 
but unfortunately the news of Nathus' 
disappearance was not known to the police 
of that locality. The prosecution theory 
is that this body was that of the missing 
man and that the latter had been murdered 
by the present appellant Jagtu a cousin 
and reversioner of his, because Nathu who 
was childless had been alienating his 
property in favour of a nieoe named 
Mt. Bhani to whom he was much attached. 
The assessors were unanimous in consider¬ 
ing that the identity of the body had not 
been satisfactorily established and in reject¬ 
ing certain evidence produced to connect 
appellant with the disappearance of Nathu. 
The learned Sessions Judge, however, held 
that it was Nathu's body which was found 
in the canal and that the prosecution 
evidence was generally reliable. Appellant 
was accordingly convicted under section 302, 
Indian Penal Code, and sentenced to death 
subject to the confirmation of this Court. 


Jagtu has appealed and the case has also 
come before us under the provisions of 
section 374, Criminal Procedure Code. 

The first question for determination is as 
to the identity of the body. We have 
carefully considered the evidence on this 
point and have come to the conclusion that 
there is no adequate proof that the body 
found in the canal is that of Nathu. There 
seems to be little doubt that the latter has 
been murdered and we are not impressed by 
the argument that if the body had been 
thrown into the caual near Lopon, it could 
not have found its way into the Muktsar 
Rajbaha. It seems clear too that the 
description of the body to some extent 
corresponds with Nathu’s appearance. But 
on the other hand, there are various facts 
which cannot be ignored. It is admitted 
that Nathu was a sikh and the wording of 
the naqsha surat-i-hal , especially in regard 
to the hair, does not suggest that the body 
was regarded as that of a sikh. In the 
second place, the state of the body at the 
time of post mortem is hardly consistent 
with an admitted four days immersion and 
a journey of over fifty miles plus two days 
exposure to air. In the third place, the 
prosecution story i3 to the effect that much 
blood had been shed whereas the injuries 
found on the body make it evident that the 
bleoding must have been of a strictly limited 
character. In connection with these 
injuries it is also important to note that 
while the prosecution story is that the 
murder was committed with a Jakwa 
on the blade of whioh blood stains 
were found by the Chemical Exami¬ 
ner, the medical evidence shows that 
there were no incised wounds on the body. 
The cumulative effect of these facts is suob 
that, in our opinion, it cannot be safely 
hold that the body found was that of 
Nathu. The identity not having been 
established we do not consider that convic¬ 
tion can be based on the remaining 
evidence. The learned Sessions Judge has 
relied on P. R. 18 of 1917, but there are 
several important distinctions between the 
cases. In that authority a strong motive, 
revenge was proved and the identity of 
the body was satisfactorily established. 
Moreover, it was shown that the convict 
had disposed of part of the plunder 
obtained from his victim. In the present 
oase the motive is not very convincing 
seeing that the proseoution witnesses depose 
that the parties were not on bad terms, the 
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body has not been identified, and nothing 
belonging to the deceased wa3 found with 
the appellant. The latter is alleged to have 
pointed out two places at which blood 
stained earth was found and this fact no 
doubt i9 highly suspicious. But in the 
circumstances of the case we cannot regard 
the proof as sufficient and the appellant is 
entitled to the benefit of the doubt. We 
accordingly accept the appeal aud direct 
that appellant be acquitted. 

Appeal allowed . 


1924 Lahore 169. 

Harrison and Zafar Ali, jj. 

The Punjab Cotton Press Company , 
Ltd. —Plaintiff-Appellant 

v. 

The Secretary of State for India — 
Defendant-Respondent. 

P. A. No. 2440 of 1917, decided on the 
31st May, 1923, from the decree of the 
Senior Sub-Judge, Lahore, dated 21st May, 
1917, 


W Northern India Canal and Drainage A 
\VIII of 1S73), S. 15 —Preventive action taken 
Canal Officer falls under S. 15—Suit for dama 
caused by such action comes under Limitation At 
Art. 2. 

In tho Raja branoh oaoal, a large amount 
water collcoted at more than one point and t 
Canal Officer out the channel in various plaoea 
allow this surplus water to esoapo into the low 
lands on the west of the distributary. In spite 
thia aotion the flood water was held up and divei 
ed from its natural course and oventually reach 
•he property of the plaintiff, and injured it: He 
* h ? ao ‘ io “ ta! f en ‘n dwlinR with tbo flood 

St . 7 , 8, «V«“‘ Arl ' 3 of th « Limitftti. 
Aot applied and that tho terminus a quo in oalou! 

18 the dftte 01 the da “ 8 8e and n 
Che date of the construction of the work whi« 
oansed the dwnagc. [P, 170, 0. 1.] 

,J^L Nor,h,rn India Canaf andtDrainaae A 
(VIII of 1873), S. i5-Construction. 

The words "may execute all works whioh mi 
be neoeesary for tho purpose of repairing or pr 
venting suoh accident ” are independent of tl 
preceding words "may enter upon any lai 
adjaoent to suoh oanal.” [p, 170 , 0 . I,] 

4 h?\J f n l, erprit ? lion °!* l *Me-Plac6 of section , 
the Act does not override its plain meaning . 

fonnd»la C ^ir h L 0lla P arti °Qlar aeotion is to 1 
K, aD ^ heh0ftd,Q 8° f tho chapter in which 

IP. 170, 0. 8,] bJ tb wordB th «»®eWe 

Puri a ° a umr *-*• 

Jai Lai—tor Respondents. 


Judgment:—Three suits against the 
Secretary of State claiming damages on 
account of the action taken by the canal 
department which is said to have caused the 
high floods in the river Ravi in the year 
1914 and 1917 to injure the property of the 
plaintiffs have been dismissed. The three 
appeals beiDgNos. 2440 of 1917 and 1305 
and 1306 of 1921 have been argued together 
by the same Counsel, as the preliminary 
point involved is almost indentical in all 
the three. The facts, however, are not the 
same and we think it better to take the two 
appeals of 1921 together and the earlier 
appeal, 2440 of 1917, separately. The two 
latter suits have both been dismissed as 
barred by artiole 2 of the Limitation Aot, 
and that with which we are now dealing 
2440 of 1917 has been dismissed on the 
merits and also on the finding that it is 
barred by limitation under section 9 of Act 
VIII of 1873. The learned Government 
Advocate contents that this suit also is 
barred by article 2, and the first question 
to be decided is whether this contention is 
correct. 

Before the year 1914 the Raya 
Branch Tail Distributary of the Upper 
Chenab Canal was constructed both for 
irrigation purposes and to prevent the 
water remaining in the natural bed from 
oausing unnecessary damage. The bank 
of the distributary nearest the river 
was made specially strong with a view to 
the latter purpose. In 1914, the first 
year of this ohanoel's working, a large 
amount of water collected at more than 
one point aod the oanal officer out tho 
channel in various places to allow this 
surplus water to esoape on to the lower 
lands on the west of the distributary. 
In spite of this aotion, or, as plaintiff 9 ays, 
beoause it was not efficiently and 
thoroughly oarried out, the flood water 
was held up and diverted from its natural 
course and eventually reached the pro¬ 
perty of the plaintiff, the Punjab Cotton 
Press, and iojured it. The position, 
therefore, as pub by Counsel is that the 
damage was oansed both by the unsoienti- 
fio construction of the channel and the 
injudioions aotion taken in dealing with the 
Hood. It is admitted by both sides that 
whatever be the artiole of the Limitation 
Aot which governs the suit, the cause of 

aotion accrued on the 23rd and 30th of 
uly 1914. ^ If, therefore, artiole 2 applies 
the suit whioh was instituted on the 18tb 
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of August, 1915, is hopelessly barred. It is 
fully established that the terminus a quo in 
calculating limitation is the date of the 
damage and not the date of the construc¬ 
tion of the work which caused the damage. 
The Government Advocate points out that 
the action taken, whether wise or unwise, 
was so taken under section 6, section 15 or 
possibly section 58 of Act VIII of 1873. 
Section 15 runs as follows : 

“ In case of any accident happening or being 
apprehended to a canal, any Divmonal Canal 
Offioer or any person aoting under his general or 
speoial orders in this behalf may enter upon any 
lands adjacent to such canal and may execute all 
works which may be necessary for the purpose of 
repairing or preventing such accident.” 

Bakhshi Tek Chand for tbo appellants 
contends that the words " may execute 
all works which may be necessary for the 
purpose of repairing or preventing such 
accident” are ancillary to and dependent 
on the preceding words " may enter upon 
any land adjacent to such canal.” He 
states that it is not shown that the 
canal officer first entered upon any land 
adjacent to the canal and therefore any 
work executed by him is not covered by 
the section and further that the cutting of 
the banks cannot bo held to have been a 
work necessary for the purpose of repair¬ 
ing or preventing such accident. We are 
of opinion that tbo words "may execute 
all works, etc. ” are independent of the 
preceding words and, anyhow, it is im¬ 
possible to execute any work on a canal 
without entering upon the land adjacent 
and thereby reaching it. 

So far as the actual cutting of the banks 
is concerned, Bakhshi Tek Chand points 
out that it did not prevent the accident 
and urges that he is prepared to show 
on the merits that it did not repair 
it, inasmuch as he contends that it 
aggravated instead of alleviating the 
damage caused. We do not think there 
is any force in this contention, for 
the word “ repairing ” covers any attempt 
to minimize the natural consequences of 
the accident and the cutting of the banks 
could only have been undertaken with a 
view to preventing further damage. 
Whether it achieved that purpose or not 
is quite immaterial, for all that is neces¬ 
sary in order to bring a suit within the 
purview of article 2 is that a publio 
offioer should have done what he did with 
the honest intention of acting as the 
statute authorized. Wo are therefore of 


opinion that the aotion taken in dealing 
with the flood is covered by section 15 
and the suit is therefore barred. 

As far as section G is concerned, it is 
contended that the place at which this 
section was to be found coupled with the 
use of the words “ in this behalf ” in line 2 
shows that the section only applies to 
action taken at the time of construction. 
The place of the section between sections 5 
and 7 lends some support to this conten¬ 
tion as also does the repetition in section 15 
of the authorization of canal officers to take 
action on running canals. 

We are however of opinion that the 
place at which the section is to be found 
and the heading of the chapter of the 
application of water for public purposes 
are not sufficient reasons for placing an 
interpretation on the plain words of the 
section which is not justified by those 
words themselves; and whether section 15 
bo wholly tautologous or not, the expres¬ 
sion “ in this behalf ” applies to the 
application or use of the said water and 
the word " use ” coupled with the preceding 
words covers all actions necessary both for 
construction and maintenance and whether 
taken at the time of construction or later* 

So far as section 58 is concerned 
wo are of opinion that it does not 
apply to tbo facts of the present case. It 
contemplates permanent work, for the 
carrying out of whioh the Local Govern¬ 
ment has previously authorized some of 
its officers, and any aots committed by 
them after that definite authorization are 
covered by the section. Here there ie no 
question of any permanent work but of the 
immediate action required to deal with a 
sudden emergency in the shape of an 
unexpected flood. Wo find, therefore, that 
the suit is governed by article 2 and we 
therefore dismiss the appeal with costs. 

Appeal dismissed. 


1924 Lahore 170. 

Harrison and Zafar Ali, jj. 

Keshwa Hand —Appellant, 

v. 

Mohan Puri —Respondent. 

S. A. No. 31 of 1918, deoided on 23rd 
July, 1923, from the decree of District 
Judge, Karnal, dated 9th October 1917. 



1924 Lahore 


KESHWA NAND V. MOHAN PURI. 


171 


• Religious endowment—Succession by Cbela to one 
shrine does not eniitle him to succeed to another . 

The constitution of & particular shrine must 
govern the succession and the mere fact that a 
certain chela has succeeded to one of the shrines 
enjoyed by his guru does net ipso facto entitle him 
to sucoeed to another, alsc enjoyed by his guru. 
<76 F.R. 1S67. Foil.) 

G. S. Salariya (or Nandal Lai —for 
Appellant. 

Devi Dayal —for Respondent. 

Judgment:—The plaintiff in tbi3 ca9e 
is one Mohan Puri, chela of the late 
Mahanl Turat Puri, and he brings this 
suit for possession of the land attached to 
the shrine known as Sam&db Manjpuri 
situate in village Kburasea against one 
Mahant Aditya Puri who is in possession 
and other formal defendants. He has been 
given a decree and the appeal was dis¬ 
missed by the District Judge. A certificate 
‘ has been given regarding the right of the 
villagers to appoint the Mahant of this 
shrine, and on second appeal the only 
point to be decided is whether the appoint¬ 
ment admittedly made by the proprietary 

body of Aditya Puri, defendant, is valid or 
□ot. 

The history of the shrine is that the 
Gaddi is a Puri Gaddi; the Puris being a 
sab-division of the sect of Gosains. The 
original holder was one Manjpuri who was 
succeeded by his chela Zabin Puri. Ram 
Puri duly succeeded bis Guru Zabim Puri 
and Mast Puri succeeded Ram Puri. 
On Mast Puri’s death in 1897 no chela 
oould be discovered. The proprietary body 
appear to have appointed Gopal Ban and 
ne was shown in the revenue reoord as 
Mahant of the institution, although he did 
not belong to this particular sect. He 
resigned his appointment aDd the shrine 
then remained vaoant for eight years. The 
patwan and the Naib Tahsildar finding 
that the land was being enjoyed by some 
of the proprietors and more especially by 

vTi , u commended that it should 
be forfeited to the crown. The Deputy 

Oomm,88 l ouer passed an order that 

at al 8 ? ny qDestion of forfeiture 
" J \ the L ] and was to go to the 

LwKSf 7 b u dy> , hafc eoggested that the 
in ft ® ± uId nominate a Mahant 

of fchfl ye J r . 1897 fche y eleoted the Mahant 
of the shrine at P a i village, ten mUes 

d,B ant a man named TurtPuri? and he 
was duly shown as the Mahant of this 
sbnne also. T wo months latw hfl d , e(J 


The villagers thereupon appointed the 
present defendant Aditya Puri, who is a 
member of the Puri sect. 

The plaintiff bases bis case on the ad¬ 
mitted fact that he is the chela of the lata 
Turt Puri and that the Bhek ratified his 
succession to the Pai shrine. He contends 
that inasmuch as his spiritual father held 
both shrines, be i9 entitled to succeed 
to this shrine also. It is noticeable that 
the Bhek i9 never said to have taken any 
aotion whatever in ratifying or appointing 
a successor to either of these Puri shrines 
until this particular occasion, and what ia 
even more important, they took no action 
when this shrine was lying vacant after 
the death of Mast Puri. It being therefore 
perfectly clear that at the beginning chela I 
succeeded Guru as a matter of course, the I 
question is whether the present plaintiff 
in virtue of bis chclaship is entitled to 
succeed Turt Puri in this shrine. It is 
clear that up to the time when Turt Puri 
was eleoted by the lambardars or the pro¬ 
prietary body the Pai shrine had do sort 
of connection with this shrine. It ia also 
clear that had the lambardars not taken 
the aotion which they did, the Deputy Com¬ 
missioner would have directed that the land 
should revert to the proprietary body. 

After taking everything into account we 
are of opinion that the definite break in 
the succession is all important more espe¬ 
cially when combined with the two appoint¬ 
ments of Gopal Ban and Turt Puri, who 
had no connection with the last inoumbent 
Mast Puri beyond the faot that one of them 
belonged to the same sub-sect. These 
appointments were not objected to in any 
way by the Bhek or any other body of 
Mahants or others olaiming to control Puri 

foundations. After Mast Puri's death with¬ 
out spiritual issue there was what amounted 
to a re-fouDdation and in accordance with 
the rules of that re-foundation as establi- 
b ed by praotioe the villagers appoint their 

L JY e find - therefore, that the mere 
faot that Mohan Puri was a chela of Turt 

j^ Dd n? ld 8UOO00d to the Pai shrine and 
and that Turt Puri held both the Pai shrine 
this does not entitle him to snooeed. As 
aid down in 76 P.R. 1867. the constitu¬ 
tion of the particular shrine in question 
mu9t govern the succession and the mere 
faot that a certain chela has succeeded to 
one of the shrines enjoyed by his guru 
does not ipso facto entitle him to suooeed 
to another. The history of this particular 
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shrine shows that the proprietary body are 
entitled to nominate the Alahant , this being 
established by their having done so on the 
last two oocasions without any challenge or 
objection during a period of 20 years. 

We therefore accept the appeal and 
dismiss the plaintiff’s suit. The costs of 
the contesting defendant Aditya Puri will 
he paid by the plaintiff throughout. 

Appeal allowed. 
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Broadway and Zafar Ali, jj. 

Aid. Umar and another —Appellants. 

v. 

Fayaeuddin and others —Respondents. 

S.A. No. 234 of 1918, decided on 20th 
January, 1923, from the decree of District 
Judge, Delhi, dated 21st August, 1917. 

Punjab Pre-emption Act tl of 19131, S. 16 
[secondly)—' Structure meaning—’ Structure and 
Building ,' difference between. 

What the law contemplates is that the owner 
of the buildiDg or other struoture on a site is like 
a'co-owner in the property sold and therefore his 
right of pre-emption is inferior only to a co-sharer 
therein. The word building or struoture is not 
defined in the Aot but it may be stated that every 
building is a structure though every structure is not 
a building and the word struoture can be applied 
to a wall or a shed or any other unsubstantial erec¬ 
tion for which the word building oannot be used. 
Therefore not only the owner of a building on a 
site but also of an erection of less substantial kind 
has a right of pre-emption in respect of it. 

Durga Das and Sardha Ram —for Appel¬ 
lants. 

Jagan Nath and Ilargopal—lor Respon¬ 
dents. 

Judgment:—The only question for us 
to decide in this second appeal, which arises 
out of a pre-emption suit, is, whether the 
Courts below have rightly interpreted olause 
"secondly " of section 16 of the Punjab 
Pre-emption Act (I of 1913) in holding 
that the sheds, eto., existing on the site 
pre-empted, which had been erected by the 
defendant-vendee before the sale when he 
held the land on a lease, were structures 
within the purview of the said olause 
‘ secondly." 

The site in question is situated on the 
margin of a publio road in Delhi and is 
about 210 square yards in area. The 
defendant originally obtained from the 


owner a lease of it for three years and 11 
months from the 31st January, 1913 to 
the end of December 1916 to start a work¬ 
shop there, and for that purpose he con¬ 
structed therein three extensive sheds 
supported on wooden poles with roofs of 
iron sheets. As the level of the site was 
much higher than that of the road he 
constructed a 9tone wall alongside the 
road up to the height of its level. Further, 
he constructed a latrine and a katcha wall 
with a door in it to serve as an entrance. 
The learned District Judge inspected the 
place and says in his judgment:—" I have 
inspected these erections and I have nob 
the least hesitation in concurring with the 
lower Court and holding that they were 
erected before the sale and that they 
amount to “other structures” within the 
meaning of seotion 16, " secondly," Pre¬ 
emption Aot. The structures, although not 
of a very massive nature are by no means 
of a temporary kind. The place is being 
used as a karkhana and the wooden pillars 
are well driven into the earth, and the 
roofing is sufficient to protect workers from 
the inclemencies of the weather." These 
structures were valued bv an Overseer at 
Rs. . r )94-10-0. 

It was argued on behalf of the plaintiff- 
appellant that theclause " secondly," did 
not contemplate temporary structures of 
this kind; that the word “structure” 
signified a building or edifice of large 
dimensions; that the defendant wa9 entitled 
to only the materials of the structures 
because he had to remove the same on the 
expiration of the term of his lease and could 
not be said to be the owner of a structure 
or building ; that the building or struoture 
according to clause " secondly" shall oover 
the whole of the site while the structures 
in the present case do not do so, and that 
the place in the order of priority given to 
this class of pre-emptors indicates that his 
rights should be of a very superior nature. 
We are of opinion that these contentions are 
quite untenable. What the law contem¬ 
plates is, that the owner of the ‘building 
or other structures ” on a site is like a oo- 
owner in the property sold, and, therefore 
his right of pre-emption is inferior only to 
a co-sharer therein. The word “ building ” 
or " structure ” is not defined in the 
Act but it may be stated that 
every building is a struoture though every 
struoture is not a building and the word 
" structure ” oan be applied to a wall or 
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shed or any other unsubstantial erec¬ 
tion (or which the word “ building ” 
cannot be used. Therefore, not only the 
owner o( a building on a Bite but also 
of an erection of less substantial kind, 
has a right of pre-emptiou in respect 
of it. It is true that on the expiration 
of the lease the defendant lessee was liable 
to remove the structures, but it does not 
follow from this that at the time of the 
sale he was nob the owner thereof. Further, 
the structures practioally cover the whole 
of the site leaving a space in the centre to 
be used as a courtyard. Therefore, it cannot 
be said that they do nob cover the whole 
of the site. 

We are, therefore, of opinion, that the 
clause “ secondly " was rightly interpreted 
by the Courta below and we dismiss the 
appeal with costs. 

Appeal dismissed. 
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Broadway and Abdol Qadir, jj. 

Firm Sawan Mal-Gopi Chand—Appel- 
lanta. 


v. 

Shiv Char an Das —Respondent. 

S. A. No. 2226 of 1918, decided on the 
16th July, 1922, from the decree of District 
Judge, Rawalpindi, dated 20th April, 1918. 

Companies Act, 8. 3J-Passing ol property. 

Plaintiff sold some shares ol a Bank to defend 
ant, bnt did not tako the purchase-money. 
A deed ol transfer was duly exeouted and signed 
by the parties and was made over to the 
defendant to enable him to have his namo re¬ 
gistered in the bocks ol the Bank in place ol 
transferor. Later on the Bank failed and went 
into liquidation before the transferee had present¬ 
ed bis deed of transfer to the Bank and thus the 
Shares continued to stand in the name of trans¬ 
feror as before. Held that the contract was 
oompleta on the day that the deed ol transfer was 
signed by both parties and that by virtue of that 
the defendant stepped into the shoos of the trans- 
leror and became an owner of the shares in the 

SET* ,n h,B with all the advantages and 
disadvantages attaohod to that status. [P. 174 , 

8. Bhagat—tov Appellaufcs. 

M ' N. Muktrji— for Respondent. 

T Afirm ’ kn0WQ aa Sawan 

Snt P R ?*??' - 80ld 20 8bar0 8 the 

Hhh, n? Mk ' I £ mited> Rs. 2,000 to 
Shiv Oharasi Dai on the 12th or 13th 

September, 1913. They had paid only 


Rg. 100 to the Bank on account of the said 
shares up to that time and a sum of Rs. 8 
was due to them as dividend. They sold the 
shares for Rs. 80 only and it was agreed 
that the defendant would be entitled to 
receive the dividend. A deed of transfer 
was duly executed and signed by the 
parties and was made over to the defendant 
to enable him to have his name registered 
in the books of the Bank in place of 
Sawan Mal-Gopi Chand. Id November, 
1913, however, the Bank failed and went 
into liquidation before the transferee had 
presented bis deed of transfer to the Bank 
and thus the shares continued to stand in 
the name of Sawan Mal-Gopi Chand as 
before. It may be mentioned that the sum 
of Rs. 80 had not been paid by the 
defendant at the time of the transfer. In 
October, 1916, about three years after the 
above transaction, Sawan Mal-Gopi Chand 
brought a suit against Shiv Charan Das for 
the recovery of Rs. 80 a9 the price of the 
shares sold, and for establishing that the 
defendant was liable for any demands that 
the liquidators of the Bank may make from 
the person owning the said shares. The 
Buit was described as one for specific per¬ 
formance of a contraot. The defendant 
denied having entered into the contract and 
pleaded that the suit was barred by time 
and that the contraot oould not be 
specifically performed. The trial Court 
held that the suit was within time, but 
that the transfer of the shares was not 
oomplete, because it required the sanotion 
of the Bank and that, therefore, the 
contract could not be speoifically enforced. 
The plaintiff appealed against this decision 
and the learned District Judge up¬ 
held the decision of the Court of first 
instance and dismissed the appeal. The 
plaintiffs have now preferred a seoond 
appeal to this Court and we have heard 
Mr. M. S. Bhagat on their behalf and 
Mr. M. N. Mukerji for the respondent. It 
was notioed that the memorandum of 
appeal was insufficiently stamped and the 
appellants have made good the defioi- 
enoy. 

It has been found as a matter of faob 
that a deed of transfer selling the 20 shares 
was drawn up between the parties and 
handed over to Shiv Charan Das. He has 
failed to produce that deed in Court and 
the production of secondary evidence as to 
that deed has, therefore, been permitted 
and it is proved (hat the transfer did take 
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place. The only point in dispute in the 
case is, whether in the eye of the law this 
transfer amounted to a complete transaction 
binding on the parties or not. Mr. Bhagat 
draws our attention to section 44 of the 
old Act VI of 1882, which corresponds to 
section 28 of the present Indian Companies 
Act VII of 1913, and provides that the 
shares of any memberin a Company shall be 
moveable property, transferable in manner 
provided by the Articles of the Company. 
The Articles of Association of the Lahore 
Bank, Limited, are on the record, and pro¬ 
vide for a transfer of shares in the Com¬ 
pany in a form prescribed in article 30. He 
urges that the shares were transferred by 
his clients according to law and nothing 
further remained to be done by them. He 
relies on a note given under section 34 of 
Mr. Ranga Cbariar's Indian Companies Act, 
which says that the transferor is only bound 
to execute a valid transfer and hand it to the 
transferee and that there is no warranty 
on his part that the Company will accept 
the transferee, nor is the transferor under 
any obligation to get the transfer registered. 
He argues, therefore, that, according to 
this test, the contraot as between his clients 
and Shiv Charan Das was quite complete 
and, though it was open to the Company 
to refuse to register the name of the trans¬ 
feree in place of the transferor, such refusal 
could not render the sale incomplete. He 
goes on to say that if such refusal had taken 
place and the Bank had given any reasons 
for its refusal it would have boon open to 
the defendant to apply to a Court and to 
have the reason examined, or if he had 
paid the money and the Bank had refused 
to register his name, perhaps he could sue 
for its refund, but he could not say that 
the contract was in any way incomplete. 
Counsel refers to Bahadur Singh v. Syam 
Sunder Tag (1) whioh is a case where certain 
shares in a Company were sold by A to B, 
who, instead of paying the price in cash, 
exeouted a bond for it in favour of A. The 
transferee then applied for registration and 
the transfer was refused by a person who 
described himself as the Chief Manager of 
the Company, but was one apparently who 
had no authority to refuse registration of 
the transferor’s shares, under the Artioles 
of Association. It was held in that oase 
that as the said Chief Manager’s refusal to 
register this transfer was improper, it could 

(1) (1914) 36 All. 865=* 13 A.L.J. 639 = 33 1.0. 900. 


not be said that the Company had refused 
to register the shares, and B was, there¬ 
fore, held to be liable on the bond he 
had executed for the price of the shares. 
It is urged that the present case is stronger 
than the Allahabad case referred to above, 
because here the Bank has never refused to 
register the transfer and would probably 
have registered it, if the transferee had 
promptly presented an application for the 
substitution of his name for the transferor. 
Mr. Mukerji in reply lays stress on the 
terms of articles 28 and 29 of the Articles 
of Association of the Lahore Bank, Limited, 
which provide that the Company may de¬ 
cline to register a transfer of shares without 
assigning any reasons therefor, and that 
the transferor shall be deemed to remain a 
bolder of such shares until the name of the 
transferee is entered in the register in respect 
thereof. He oontends that, under such 
ciroumstauce3, it could not be said that 
the ownership of the shares had completely 
passed to the defendant, 3imply because 
the deed of transfer was executed. It is, 
however, obvious that the articles above 
alluded to are meant to safeguard the in¬ 
terests of the Banking Company and to 
give it an occasion to reject any transferee 
of whom it disapproves, but they are not 
meant to affect either the right of a share¬ 
holder to transfer his shares, which is abso¬ 
lute, nor oan they determine the rights and 
liabilities of a share-holder and his trans¬ 
feree inter se. The Bank has never refused 
to register these shares and, wbat is more, 
the defendant has not given the Company 
any opportunity of refusing to register this 
transfer or registering it. 

Under these circumstances the defendant 
can hardly be allowed to take advantage 
of his own omission to present the deed of 
transfer promptly to the Bank and to say 
that because it was not presented to the 
Bank, therefore, the contraot between him 
and the plaintiff’s firm became a nullity. 
We hold that the contraot was complete 
on the day that the deed of transfer was 
signed by both parties and that by virtue 
of that the defendant stepped into the shoes 
of the transferor and beoame an owner of 
the 20 shares in the Company in his place, 
with all the advantages and disadvantages 
attached to that status. If all had gone well 
he would have seoured a dividend of Rs. 8 
to begin with, and might have got further 
dividends if the Company had continued, 
but as the Company has oome to grief, he 
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inours the liabilities which his predecessor- 
in-infcerest would have incurred regarding 
these shares. We think the suit wa3 not 
•properly described as one for speoific per¬ 
formance of a contract. The contract was 
complete and no speoific performance can 
be ordered under the circumstances but we 
grant the plaintiffs a decree for Bs. 80 which 
the defendant was bound to pay as soon as 
•the deed of transfer was handed over to 
him, and hold that by virtue of the transfer 
that be obtained from Sawan Mal-Gopi 
Ohand, the defendant became the owner of 
the 20 shares standing in the name of the 
latter in the books of the Lahore Bank, 
Limited, with all the rights and obligations 
attaohed to those shares. 

Wo, therefore, acoept this appeal with 
•costs. 

Appeal accepted. 
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Shadj Lal, o.j. and Fforde, j. 

Mt. Maryan Bibi —Appellant 

v. 

Ghulam Muhomad and others— Respon¬ 
dents. 

F. A. No. 762 of 1919, decided on 31st 
January, 1923, from thedeoree of Senior 
Sub-Judge, Sialkot, dated 31st March 
1919. 

Oiutom [Punjab)—Succession—Collaterals' pro- 
Ptrty equal to that ot deceassd—Common ancestor 
mentioned in pedigrees—Presumption is in favour 
of properly being ancestral 

Whera in it suit by ooilatarala for ancoeMion to 
Mia property of the deceased it waa found that the 
• property of the plaintiffs was just equal to that of 

the deoeased and the name of the oommon ances¬ 
tor was expressly reoorded in gonealogioal trees 
prepared at different aettlemente and one ol the 
i°' Qt: Held in the'abseooe of any 

In?!?* 10 . 1 ?‘ hfS . pr °P 0r ‘y waa eelf-acqnired, the 
preiupmtion was that it was ancostral. (41 P.R. 
title on.) 

mul 

•AStSSL.®" and Din Daval - 

Mates to the estate of one Allah Dad a 

to lh# , Daaka Tabail. in the 
filalkotDistoict, whose relationship with 


8 ULTAN. 

I 


I 

Jawaya. 

I 

Mauls Dad. 

I 

Hakam. 


Amir Ba&hsh. 

i 

Bazawar. 

I 

Allah Dad = Miuammat. 
Gaubar Bibi. 

i 

Maryam Bibi. 
defendant. 


I 


i i i 

Ghulam Mahomed. Fateh Mahomed. Allah Ditta. 
plaintiff. | plaintiff. 

Mahomed Shafi, 
minor, plaintiff. 


The plaintiffs, who are the collaterals of 
the deceased in the fourth degree allege that 
the property is ancestral, and that they are 
entitled to inherit the estate in preference 
to the deceased’s daughter, Maryam Bibi. 
The Trial Court has found in favour of the 
plaintiffs and daoreed their claim. 

The defendant has preferred an appeal 
to this Court, and the sole question argued 
before us is, that the plaintiffs have failed 
to establish that the land has descended 
from the common ancestor. The estate 
of the deceased consists of four plots of 
land, two situate in the village Manpur, 
and the remaining two in a neighbouring 
village called Kothi Cbannu. Now, the 
Manpur estate comprises two parcels,— 

(1) Two kanals 3 marlas out of a small 
joint holding, which mainly consists of 
two disused wells, of whioh Allah Dad and 
the plaintiffs were joint owners. 

(2) A holding of 262 kanals whioh corre¬ 
sponds to a holding of 259 kanals owned by 
the plaintiffs in this village. 

Coming now to the property in Kothi 
Channu, we find that Allah Dad and the 
j? lainfciffa w o f e joint owners in a khata of 
659 kanals 10 marlas to the extent of ith 
share eaoh, and that oaoh branch of the 

farniiy has also a separate holding of nearly 
85 kanals. 

The learned Subordinate Judge has, in 
view of the fact that the holdings of the 
parties are almost equal in eaoh of the 
two villages, and that two of the khatas 
are even now jointly owned, reached the 
conclusion that the whole of the property 
descended from a common ancestor. This 
conclusion receives support from the fact 
that the common ancestor, Sultan, is ex- 
presBly mentioned in the pedigree tables 
wd it has been held by s Division Benoh 
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in Jiwan Singh v. Ear Kaur (l), that the 
express mention of the common ancestor 
in the genealogical tree furnished a pre¬ 
sumptive proof that the land originally 
belonged to him. 

The fact3 mentioned above do not entirely 
negative the theory that the two branches 
of the family jointly acquired all the plots 
otherwise than by succession from a 
common ancestor, but there is not a scintilla 
of evidence on the record in support of such 
acquisition. At any rate, the Trial Judge 
has drawn from these facts the inference 
that the property in dispute is ancestral 
and we are not prepared to hold that his 
conclusion is erroneous. We accordingly 
dismiss tho appeal with costs. 

Appeal dismissed. 


(1) (1914) 41 P.R. 1914=51 P.L.R. 1914 = 34 
P.W.R. 1914 = 211.C. 415. 
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Martineau and Brasher, jj. 

Munshi Ram —Defendant-Appellant 

v. 

Nauranga and others —Plaintiffs-Res- 
pondents. 

S.A. No, 1130 of 1919, decided on 3rd 
August, 1922, from a decree of the District 
Judge, Hcshiarpur, dated 1st March, 1919. 

Bengal Regulation lXVII of 1800\—Foreclosure 
proceedings—Mortgagee must prove that notice ful¬ 
filled all the conditions—Non existence of notice is 
fatal to the proceedings. 

The Court will not presume that all tho 
formalities required by Regulation XVII of 1S06 in 
proceedings for foreclosure have been observed, but 
the mortgagee must prove affirmatively tho duo 
performance of every necessary condition. The 
mere fact of mortgagor’s raising no objection to 
the validity of tbo notico does not warrant tho 
presumption that tho notice fulfilled all the 
necessary conditions And the non-existenoe of 
the notice docs not relieve the mortgagee of tho 
burden of proving that the notico satisfied the 
requirements of the Regulation On the other 
hand tho non-existenco of tbo notice is fatal to tbo 
validity of tho foreclosure proceedings. (40 P.R. 
1907, Foil.). [P. 177, C. 1.] 

Mehar Chand Mahajan and Tek Chand 
■—for Appellant. 

Des Raj Sawhney —for Respondents. 

JudgmentIn 1874 Raima and 
Singhu mortgaged the land in suit to tbo 
defendant’s father Kirpa Ram with posses¬ 
sion for Rs. 402. The land was to be 


redeemed within 8 years, and there was a 
stipulation in the deed that if the mortgagors 
did not redeem the land they would sell it. 
Kabna and Singhu are dead and the present 
suit was brought by their heirs for 
redemption. The defendant pleaded that 
foreclosure proceedings had been taken in 
1894, that a notice was served on Singhu, 
the surviving mortgagor, and that as Singhu 
had not paid the mortgage money within a 
year of the receipt of tho notice the 
defendant had become absolute owner of 
the land. 

The record of the proceedings of 1894 
shows that on tho application of Kirpa 
Ram a notice of foreclosure was issued 
to Singhu, who appeared in Court and ad¬ 
mitted having received tho notice and a 
copy of the application, and said that he 
had not paid the mortgage-money, but 
urged that Kirpa Ram cut down trees of 
the value of Rs. 352 without permission 
and that this sam should be deducted and 
said he would pay the balance. 

The notice of foreclosure issued by the 
Court is, however, not on the record and 
the Munsif held that its validity could not 
be presumed and that tho defendant was 
bound to prove that the foreclosure pro¬ 
ceedings were valid, and as he had not 
done so the Munsif passed a decree for 
redemption. 

The District Judge on appeal took a 
different view of the case, holding that the 
mortgage was not one by way of condi¬ 
tional sale, but a mortgage with an agree¬ 
ment that the mortgagors would sell the 
land if they failed to redeem it, and that, 
therefore, the mortgagee was not competent 
to tike foreclosure proceedings, but that 
his remedy should have been to sue to 
enforce performance of the agreement to 
sell. The learned Judge also found that 
an oral sale to the defendant, wbioli was 
alleged in the grounds of appeal, bad not 
been proved, and he dismissed the appeal. 
The defendant has presented a second appeal 
to this Court. 

We do not agree with the District Judge 
in his construction of tho mortgage of 1874. 
Although tho words entered in the mort¬ 
gage deed were " agar fakul-rahn-na 
karainge to hai kardenge," we think there 
is no doubt that what the mortgagors really 
meant was that if they did not redeem 
the land it would be deemed to be sold. 
An agreement to sell would be useless 
without an agreement as to the price for 
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which the had was to bo sold. Moreover 
the plaintiffs io the First Court admitted 
that the mortgage was one by conditional 
sale, and the lower appellate Court ha3 
put an interpretation on the mortgage-deed 
which the plaintiffs themselves bad not 
put ou it. 

But although we differ from the lower 
appellate Court on that point we think 
that the suit must fail for the reason given 
by the Munsif. It is settled law that the 
Court will not presume that all the formali¬ 
ties required by Regulation XVII of 1806 
in proceedings for foreclosure have been 
observed, but the mortgagee must prove 
affirmatively the due performance of every 
necessary condition. There are numer¬ 
ous authorities on this point to which 
it is unnecessary to refer. It is argued for 
the appellant that as Singhu appeared in 
Court 1894 and admitted the receipt of the 
notion and took no objection to its validity 
it may be presumed that the notice ful- 
filled the requirements of the Regulation, 
but we cannot agree with the contention. 
Singhu may not have read the notice, and 
10 may even have been illiterate. At 
any rate, the mere fact of his raising 
no objection to the validity of the 
notice does not warrant the presump¬ 
tion that the notioe fulfilled all the neces¬ 
sary conditions. The notice is unfortuna- 
I tely not forthcoming, and this fact makes 
it impossible for the appellant to prove that 
all necessary formalities were observed. 
We recognize the difficulty of his position, 
hut wo are unable to hold that the non- 
oxistenoe of the notioe relieves him of the 
burden of proving that the notice satisfied 
the requirements of Regulation XVII of 
1806. It was in fact held in Sachet 
Smgh y. Dial Singh (1) that the non-exist¬ 
ence of the notice was fatal to the vali- 
1 dity of the foreclosure proceedings. We 
must therefore, deoide that as the defend¬ 
ant had not shown that the foreclosure 
proceedings , n 1894 fulfilled the require- 

32L 0 * h ° R0gulation the mortgage 
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lining d m ? tated in hi8 own favour, 
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possession, therefore, cannot be said to 
have become adverse to Singhu, and the 
plea that the suit is barred by limitation 
must be rejected. 

There was also a plea of estoppel, bub 
it is not pressed. Nauranga, one of the 
plaintiffs, was present at the mutation of 
1897, and identified Kirpa Ram, but this 
fact does not debar the plaintiffs from 9 uing 
for redemption. Nauranga had no title 
to the land in 1897 as Singhu was then 
alive. 

We dismiss the appeal, but under the 
circumstances we leave the parties to bear 
their own costs in this Court. 

Appeal dismissed. 
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Shadi Lal, o.j., AND Abdol Qadir, j. 

Umar Hay at —Plaintiff-Appellant 

v. 

Misri Khan and others— Defeudants- 
Respondents. 

S. A. No. 1717 of 1919, decided on 3rd 
Auguso, 1922, from a dooree of District 
Judge, Jhelum, dated 17th April, 1919. 

Muhammadan Law-Legitimacy - Maximum 
period of gestation-Abnormal c ircumstances must 
be proved by party alleging them. 

It is obvious that the varying maximum periods 
prsRDftooy, R.von in bocks ol med.o.i jurispru¬ 
dence, and the maximum period fixed by Muham¬ 
madan L»w, relate to abnormal cases, and rn oaoh 
case it,is lor the plaintifl who allies that thero 
were abnormal oiroumatancea attending his birth 
to show that they existed. [P. ieo, C. l.J ’ 

Muhammad Iqbal—lor Appeliaut. 

Nand Lal —for Respondents. 

JudgmontThe sole question in dis¬ 
pute in this case is whether the plaintiff 
Umar Hay at, who olaims to be a eon of 
Muhammad Khan deceased, is a ligitimata 
son of the deceased or uot. Umar Hayat is 
a minor, and sues through his next friend, 
Feroz Khan who is his maternal unole. 

b? h m a ^ aD d , ied on the 27th Decem - 

27thF h th i one aiDtlff Wa3 b0rQ 0n bh ° 
27th February 1908, t.c.. fourteen months 

after the death of his father. Muhammad 

a y ° ung maD aboub 18 at the 
time of his death, and admittedly died after 

I? 11 ?'*? l 9 D0ted in tba r0 Portmade . 

mnnth h K tbab ha wa9 i]| for about a , 

befora ba He had been married,. 
53 Nur Bhari. the mother of Umaray 
•aac, for aboub i fouryears and they 
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had had no child before. The deceased was 
the owner of about 2834 kanals of land and 
a house and the land was mutated in the 
name of his widow. Mt. Nur Bhari, 
on the 10th April, 1907. Shortly after 
the birth of Umar Hayat, his mother 
applied for mutation of half the land in his 
favour, on the ground that he was the 
legitimate son of Muhammad Khan. The 
reversioners of the deceased objected to 
this mutation and it was not allowed. 
Mt. Nur Bhari died in 1910 and in 
1913 the property was mutated in favour 
of the reversioners of Muhammad Khan. 
The plaintiff filed the suit out of which this 
second appeal has arisen on the 2nd August, 
1917. The Subordinate Judge, First Class, 
who tried this suit, held that there was no 
inherent impossibility in a child being born 
fourteen months after the death of his 
father, in view of the fact that cases of the 
period of gestation being prolonged to that 
extent or even longer are recorded in books 
of jurisprudence. lie also found that there 
was nothing to show that Mt. Nur 
Bhari was unchaste, and, coupling those 
facts together, ho held that the plaintiff 
was proved to bo legitimate and passed a 
deoree in his favour for possession of the 
land and the house in dispute. The defen¬ 
dants appealed against this order and the 
learned District Judge accepted their appeal, 
holding “that the chance that the plaintiff 
is the son of Muhammad Khan is so inde¬ 
finitely remote that it may safely bo regard¬ 
ed a 3 impossible.” The second appeal before 
us is against tbo above decision of the 
lower appellate Court and has been argued 
at great length before us by Dr. Muhammad 
Iqbal. We have also beard Dr. Nand Lai 
for the respondents. 

The learned Counsel for the plaintiff- 
appellant starts by pointing out that accord¬ 
ing to Muhammadan Law, if a child is 
born within two years after the dissolu¬ 
tion of a marriage by death or divorco he 
is presumed to be legitimate. He contends 
that the above presumption, under the 
Muhammadan Law, is not merely a rule of 
evidenoe. Reference is made to section 2 
of the Evidence Act. and it is argued that 
it has not toached the presumptions 
arising under the personal law of the parties 
in matters relating to inheritance and legiti¬ 
macy, etc. Section 5 ( b ) of the Punjab 
Laws Act is also referred to, as providing 
that Muhammadan Law, in cases where 
parties are Muhammadan, shall be the 


rule of decision in questions regarding 
" bastardy and family relations, ” among 
other things. Reliance is placed on certain 
remarks made in various text-books of 
Muhammadan Law, to show that section 
112 of the Indian Evidence Aot, whioh lays 
down that any person who is born within 
280 days after the dissolution of marriage 
between his mother and any other man is 
presumed to be legitimate, and implies 
that any one born after that period may be 
presumed to be illegitimate, does not apply 
to Muhammadans. A digest of Anglo- 
Muhammadau Law by Sir Roland Kynvet 
Wilson, as revised by Mr. Abdulla Yusaf- 
ally, in paragraph 83, expresses an 
opinion to the above effect. A book on 
" Principles of Muhammadan Law ” by 
Mr. Tyabji (II Edition), page 267, is also 
referred to. where the author, referring to 
sootion 112 of the Evidence Act, says that 
that section does not purport to lay down 
that legitimacy cannot be established 
under any other ciroumstances than 
those mentioned in the section, nor that 
the absence of such oircumstances shall be 
a conclusive proof that the child is illegiti¬ 
mate. The learned author is of opinion 
that unless words to the above effect are 
read into the section, there is nothing to 
prevent Muhammadan Law having its 
effect in the case of a birth after the expi¬ 
ration of 280 days. Dr. Muhammad Iqbal, 
after citing the above texts, reliod on certain 
dicta of Mr. Justice Mahmood, in two 
decisions of the Allahabad High Court, 
namely, Mazhar Ali v. Btidh Singh (1) and 
Muhammad Alladad Khan v. Muhammad 
Ismail Khan (2). He admitted that both 
of these cases relate to points other than 
the one arising in the appeal before us, but 
he referred to them for the principles 
enunciated therein. The case in Mazhar 
Ali v. Budh Singh (1) is that of a man 
who had been missing for more than seven 
years, in which it was held by Mahmood, 
J., that the rule of Muhammadan Law 
that a missing person is to be regarded as 
alive till the lapse of 90 years, from the 
date of bis birth, is a rule of evidence. 
Dr. Muhammad Iqbal says that he is refer¬ 
ring to this ruling only in order to show 
what is the propertest for judging whether a 
question is one of substantive law or merely 
a rule of evidence, and one test, suggested 


(1) (1884) 7 All. 997 =■ (1984) A.W.N. 333 (P.B.). 
(3) (1886) 10 All. 389. 
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by Mahmood, J., is to see whether Muham¬ 
madan Jurists have treated that qaestion 
as one belonging to substantive law or 
otherwise. As Mabmood, J., found that the 
rule as to the missing man had not been 
treated as a matter of substantive law by 
Muhammadan Jurists, he too regarded it as 
purely a rale of evidence. The casereported 
in Muhammad Allahdad Khan v. Muham¬ 
mad Ismail Khan (2) deals with the 
qaestion of acknowledgment by a Muham¬ 
madan of another as his son and it was 
held by a Full Bench, which included 
Mr. Justice Ma'amood, that the rules of 
Muhammadan Law governing this matter 
were the rules of the substantive law of 
inheritance. Dr. Muhammad Iqbal con¬ 
tends that on that arfklogy the rule as 
to legitimacy must be regarded as 
a rule of substantive law and that the 
presumption arising under it in favour of 
the plaintiff has not been, at all. rebutted 
by the evidence produced by the rever¬ 
sioners who question his legitimacy. He 
states that he is aware of the fact that the 
decision of the Punjab Chief Court in 
Rahmat Ali v. Allahdi (3) is against him, 
but, for the reasons discussed above be 
questions the soundness of the view taken 
m Rahmat Ali v. Allahdi (3). That case, 
bo goes on to say, is distinguishable as 
there was proof of the unohastity of the 
woman in the said case, while in the 
present oase the ohastity of Mt. Nur 
liban has been found to be proved by the 
trial Court and there is no finding to the 

n«n!? ry n tb ? JU ? 6ment of the lower ap- 
pellate Court. Moreover, the man in 

[.fia/mwf Alt v. Allahdi (3)] the 1884 caso 
was an old man, who had no children 
before by either of his two wives. 

The learned Counsel cites certain pas- 
sages from Wharton and Stille’s Medical 

ai''to ?. 0,unlB ni) ' p * e6S 33 wa 

ill. to show that ID some oases pte 6 oanov 
may bo protraoted to 344, 365 and 372 days 
Ooo ease oitod by Meig, i, meotiooed ip 

(8) (1884) 1 P.B. 1884. 


mad Iqbal bases an argument on these 
opinions and says that there being no 
inherent physiological impossibility in the 
protraction of pregnancy up to the limit 
recognised by Muhammadan Law, a child 
born within that limit must be presumed to 
be legitimate unless its mother i3 shown to 
be unchaste. In conclusion, he refers to a 
remark of the late Mr. Justice Rattigan, in 
P. v. P. (4) to the effeot that the term of 
gestation has not yet beau fixed by medioal 
jurisprudence, as supporting his contention. 

Dr. Nand Lai, in replying to the argu¬ 
ments summarised above, started by 3 aying 
that tbe finding against the appellant’s 
legitimacy was a finding of fact and there 
was no ground for second appeal. He also 
said that tbe question that Muhammadan 
Law should govern the decision of the 
matter in dispute could not be raised in 
second appeal without a certificate. He was 
asked, however, to deal with the merits of 
tne case, as we could not see much foroe 
m these objections. He urges that even if 
the facts of the case reported as Rahmat 
All v. Allahdi (3) were in some 
respects distinguishable from the present 
caae, as argued on the other side, the 
principle is clearly laid down in that decision 
that the rule of Muhammadan Law of the 
Hanfia School, fixing two years as a maxi- 
mum period of gestation is a ruleof evidenoo 
within the meaning of section 2 of the 
LvideDce Act, though . also a part of the 
substantive Muhammadan Law, so that 
the effect of that section, when read with 
section 5 ot the Punjab Laws Act, is that 
the Courts are not bound by the said rule 
under the last named Act. " He refers to 
another decision of the Punjab Chief Court 

« P ?/ rfc 1 d r-> aS I Waras Muhammad v. Ali 
Bakhsh (o) which is to the same effect as 

PaW Ah v. Allahdi (3) and says that 
there is no reason why the above two 
authorities, which are clearly against the 

regTrito " t h ould - “°‘ be Wi ‘ b 

”fj rd . J 0 *i 0 ™ws expressed on this 

Muham by ^ h0 r Writ6r9 ofoerfcai ' D texts on 
Muhammadan Law, Dr. Nand Lai points 

view 8 h to 9 °\ 0r Wr i5 0r8 have ^Pressed 
views to the contrary. Mulla, for instance 

112 ofT« D p V h0 ru * 0 S*Yen in section 

rMe jv n h ' E u e u Q09 A0t 9a P 8ra0 des the 
role given in Muhammadan Law Ivida 

Pgge _184 of Malta’s Muha mmadan Law 

(4) (,9 a.5 7 46 p - R * 19u - a6 ° 

(8) (1891) 76 P.B. 1891, ’ 
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5th Edition). He adds that even according 
to an eminent Muhammadan writer like 
Mr. Ameer Ali, the modern view among 
Muhammadan Jurists is that ten months 
is the maximum period of gestation. The 
following passage from Mr. Ameer Ali's 
book (Volume II, page 228, 4th Edition) is 
cited in thi3 connection :— 

“ Notwithstanding that the Shafee and 
Maliki doctrines are in force in Algeria, the 
Algerian Qazis have adopted the same view 
as D'Onsson, and in their decisions seem 
invariably to have held that ten months was 
the maximum term recognised by law. The 
Court of Algiers, by several decrees, dated 
the 16th of April 1861, the 13th of 
November, 1861, and the 1st of September, 
1868, respectively, has supported and con¬ 
firmed the Qazis decisions. Although the 
early Henafi Jurists have laid down two 
years as the maximum period for gestation, 
the view of the Algerian Qazis is in accord 
with the modern rule recognised universally 
by Muhammadan Judges and Doctors of 
Law.” He contends, moreover, that apart 
from the difference of opinion on this 
subjeot among the text-writers, the 
strongest point in favour of the respondents 
is that the onus of proving his legitimacy 
lay on the plaintiff, and he has not been 
able to discharge it. 

After carefully considering the arguments 
on both sides, I think, this appeal must fail. 
The question whether therule of Muhamma¬ 
dan Law as to the maximum period of 
gestation is a rule of evidence or a rule of 
substantive law, is, no doubt, a debatable 
question, on which much can he said on 
either side, but it seems to me that it is not 
possible to decide the present case simply on 
the presumption arising under that rule. I 
feel also that the passage cited above from 
Mr. Ameer Ali's standard work on Muham¬ 
madan Law is entitled to great weight, 
based as it is, on the modern view taken by 
Muhammadan Jurists themselves, which 
limits the presumption to ten months. 
Besides this, it is obvious that the vary¬ 
ing maximum periods of pregnancy, given 
in books of medical jurisprudence, and the 
maximum period fixed by Muhammadan 
Law, relate, after all, to abnormal cases, 
and in each case it is for the plaintiff 
who alleges that there were abnormal 
ciroumstances attending his birth, to show 
that they existed. For instance, in the 
present case it was mentioned that Mt. 
Nur Bhari was suffering from some 


disease known as Eurang in the Punjabi 
language, which protracted the gestation, 
but there is no medical evidence to show 
either that she did suffer from any such 
malady or that the malady would have the 
effect of prolonging the pregnancy. It is 
admitted that no mention of her pregnanoy 
was made by Mt. Nur Bhari throughout the 
mutation proceedings, when the land left by 
her husband was mutated in her favour. 
Dr. Muhammad Iqbal urges that this may- 
have been due to unconscious pregnancy 
but this argument is untenable, inasmuch 
as the plaintiff produced evidence of a mid¬ 
wife to prove that the latter observed at the 
time of the death of Muhammad Khan that 
Mt. Nur Bhari had been with child for 
about a month. The question of the 
chastity of Mt. Nur Bhari is not beyond 
dispute. In the trial Court the plaintiff 
produced evidence that there was no suspi¬ 
cion of unchastity against her, while the 
defendant produced witnesses to prove that 
she had become unchaste after her 
husband’s death. They oven went the 
length of naming a man, called Sheru, who 
was her servant, as her paramour. It is 
true that the Court of tirst- instance believed 
the evidence for the plaintiff on this point 
but unfortunately the lower appellate Court 
has given no definito finding on the point 
but is apparently inclined to draw an 
inference of Mt. Nur Bhari’s immorality 
from the circumstances of the case, when 
it observes: “ It might perhaps be 

remarked that the birth of a child after the 
normal period is usually regarded as prima 
facie a proof of immorality of a muoh 
stronger nature than any other evidence 
usually procurable in such cases.” It must 
be remembered that the deceased young 
man, in this case, had been married to- 
Mt. Nur Bhari for four yoars without 
their having any issue and that he wa9- 
ill for some time before his death. Taking 
all the above circumstances into considera¬ 
tion I do not see any sufficient reason to 
differ from the conclusion arrived at by the 
learned Distriot Judge that the legitimacy 
of the plaintiff is not proved. 

There was a side issuo in this case 
regarding an admission said to have been 
made by Sher Khan, defendant, as to the 
legitimacy of Umar Ilayat (plaintiff' and it 
was pleaded by the latter that Ihe sons of 
Sher Khan (who is now dead) were at 
least estopped from contesting his status. 
Both the Courts below have held that there 
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is no proof of any action by Sber Khan 
which may be binding on his minor sons 
and there is no evidence that he received 
any quid pro quo for waiving his right to 
inheritance. I agree with the above finding 
and hold that there is no estoppel. It may 
be added that this part of the case has not 
been pressed before us by the learned 
Coaosel for the appellants. 

I would, therefore, dismiss this appeal 
with costs. 

Appeal dismissed. 
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Abdul Raoof and Lumsden, j.j. 
Bahadur Chand— Plaintiff-Appellant 


v. 

Muhammad Ismail and others —Defen- 
dants-Rospondents. 

P.A. No. 205 of 1920, decided on the 9th 
May, 1923, from the decree of the Sub- 
Judge, Lahore, dated 21st November, 1919. 


Specific per for maiice—Ot a contract to sell— 
Against a minor—Minor's benefit must be proved . 

Oue Budha, asguardianof three mmorsexecuted 
an agreement to coll minora’ property to the plaintiff 
and received Rg. 100 as earnest money. He applied 
to the Court and got permission to effect the sale. 
A draft of tbesalo deed was prepared by the plain¬ 
tiff but it wae not approved 0 / by Budba and 
therefore he sold the same property to oue G after 
getting Court’s permission to that effect, on the 
ground that plaintiff bad oummitted a bceaoh of 
the conditions of the oontraot of eale. The 
plaintiff then brought the present suit for ^peoific 
performance of the oontraot in torms of the draft. 
It was found that the sale to G was more beneficial 
to the minora both in regard to the purchase 
money and in regard to the conditions of sale than 
the oontraot of sale with plaintiff. 

IMd: that there was no oompleted oontraot of 
wbtoh specific performance oould legally beolaimed 
oy the plaintiff, and further that even if there had 
been a oompleted contract, the Court would not 
enforce it speoifioalJy against the minors unless it 
wae more benefioial than the sale to G. (29 All. 
318 23 0*1..645 and 15 I.C. 192, Foil .; 13 I.C. 673! 
Expl. and Dut.) [p. 185. 0. 1 and P. 186, 0. 1.] 

Durqa Das and J, L. Kapur—lot Appel¬ 
lant. 


r S\? eVe ' l ' Pet7nan aDd Muharam A 
bnisnti —(or Respondents, 

• . »*> ofi J.: —This is a first appe 

arising out of a suit for the speoifio perfo 
manoe of a oontraot of sale. The prooerl 
n dispute is 138 kanals and 13 marlas 
; K lnolo Jng certain appurtenances. D 
fendanta Nos. l to 3. Muhammad Ismai 
-Muhammad Ibrahim and Muhamma 


Rafiq, the minor sons of Allah Din, are the 
owners of this property. Defendant No. 4, 
Sheikh Budha, i3 the guardian of the 
minors. The plaintiff’s oase is that on the 
17th of January 1918 defendant No. 4 as 
the guardian of the minors executed an 
agreement of sale in his favour agreeing to 
sell the property in dispute for Rs. 11,000 ; 
that on the same date the plaintiff paid 
him Rs. 100 as earnest money for whioh a 
receipt was given in writing by Sheikh 
Budha. As the property belonged to the 
minors the guardian could not sell it 
without the sanction of the Court. Accor¬ 
dingly on the same date, i e. % the 17th of 
January, 1918, a petition was presented to 
the Senior Subordinate Judge, Lahore, for 
permission to sell the property to the 
plaintiff. This application is translated 
and printed at pages 14 and 15 of the 
Paper Book. The agreement to sell is 
translated and printed at page 12 of the 
Paper Book. In paragraph 3 of this 
agreement the following condition is laid 
down :— 


11 If permission is not obtained from the Court, 
the agreement shall be cancelled and beoome null 
and void, and in that o.aso I will return the earnest 
money to the vendee”. 

Paragraph 4 of the said agreement con¬ 
tains the following clause:— 

“ The land measures 138 tana/s and 13 marfas 
inolusive cf the village shamilat . If subsequently 
at the Lime of partition according to the revenue 
papers the land is fouod less, tho vendee shall be 
competent to take back the earnest money by 
cancelling the agreement ol sale.” 

By paragraph 7 it was provided that— 

In caso permission is obtained the deed of sale 
shall be completed on the 25th January, 1918. 
During this period the vendee shall be bound to 
satisfy himself as to tho quantity, defioienoy or 
excess of the land sold with roferenoo to the 
revenue papers.” 


On the application for permission order 
was made on the 21st of January, 1918 
granting permission to the guardian to 
effeot the sale. A stamp paper waB pur¬ 
chased and on the 3rd of February, 1918 a 
draft of the sale-deed was prepared. These 
important allegations are contained in 
paragraph 3 of the plaint whioh runs as 
follows and it is necessary to state them 
here at the outset as a great deal of 
argument has been addressed to us on the 
facts contained therein:— 


On tho 28th or 29th January 1918 defondant 
wo. 4 purchased a • atamp-paper worth Bs. 1Q0 in 

tp /? eo ? ke a 8ale deod ' 0n ttwJrd.Frtpuaw, 
1918, defendant No. 4, with Sayad Hoiaan,» 
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petition-writer, came to the plaintiff aDd a draft 
sale-deed was prepared with the consent of the 
parties after their corsulation. The said 
petition-writer aDd defendant No. 4 took away 
thatdraft and agreed to copy it out on the stamp- 
paper and to send for the plaintiff on tb6 6th 
February, 1919, in case Shankar 6bah would 
come, and to get the sale-deed registered.” 

Further facts stated in the plaint are 
that defendant No. 4 did not send for the 
plaintiff on the 6th of February 1918 and 
when the plaintiff met him he said that he 
had made a bargain with defendant No. 5 
and that ho was going to sell the property 
to him. It appears that on the 6th Febiu- 
ary 1918 Sheikh Budha, defendant No. 4, 
presented an application to the Senior 
Subordinate Judge, Lahore, stating that the 
plaintiff bad committed a breach of the con¬ 
ditions of the contract of sale and had 
refused to purchase the land and that a bar¬ 
gain regarding its sale had been made with 
Malik Ghulam Dastgir and that the latter 
bargain was more beneficial to the minors 
than the one originally arranged with the 
plaintiff. A detail of the benefits arising 
under the second bargain was given in this 
petition and the Court made the following 
order upon it:— 

"Sheikh Budha has already been granted sanction 
to sell land. He is at liberty to sell it to Ghulam 
Dastgir.” 

On the nest day, i.e., the 7th of February 
1918, the sale in favour of defendant No. 5 
was registered. Before the registration of 
the deed the plaintiff served Sheikh Budha 
with a notice calling upon him to execute 
a sale-deed in his favour according to the 
agreement of the 17th of January 1918. 
Sheikh Budha replied to this notice and 
this is translated and printed at page 23 
of the Paper Book. In his reply Sheikh 
Budha accused the plaintiff of having com¬ 
mitted a breach of the contract himself 
and having cancelled the transaction. 
Later on, on the 12th of April 1918, the 
plaintiff gave a notice to the second pur¬ 
chaser Malik Ghulam Dastgir accusing him 
that he bad colluded with Sheikh Budha 
and having deceived the Senior Subordinate 
Judge had purchased the land of the 
minors in spite of the fact that he know 
that the said laud bad been sold to the 
plaintiff with the sanotion of the Senior 
Subordinate Judge ; that everything had 
been completed and that the guardian was 
only to put his signature on the deed of 
sale when he (Ghulam Dastgir) had dis¬ 
suaded him from doing so. The plaintiff 


also made an application to the Senior 
Subordinate Judge on the 14th of Feb¬ 
ruary 1918 which is translated and 
printed in the Supplementary Paper Book 
on page 1 marked as item A. In this 
application he gives all the facts relating to 
his bargain and the subsequent sale-deed 
executed in favour of defendant No. 5 and 
draws the attention of the Court to the 
fact that it had been deceived by Sheikh 
Budha and had granted permission for the 
second sale on the misrepresentation that 
the plaintiff had refused to purchase the 
land. On this application the Court made 
an order calling upon Ghulam Dastgir and 
Sheikh Budha to appear on the 16th of 
March 1918 to file their objections and 
produce the second sale-deed. Thereupon 
Sheikh Budha replied by an application, 
dated the 16th of March 1918, which is 
translated and printed in the Supplementary 
Paper Book on page 2 marked as item B. 
In this petition are to be found all the 
circumstances which had induced Sheikh • 
Budha to effect a sale-deed in favour of 
defendant No. 5. Ghulam Dastgir also put- 
in objections in which ho stated that he 
had purchased the land on the assurance 
given by Sheikh Budha that the plaintiff 
had refused to purobase and that he 
had only consented to enter into the 
bargain on the understanding that permis¬ 
sion was granted by the Court and 
that when the Court had actally granted 
permission he had the sale com¬ 
pleted in bis favour. He totally denied 
that ho had in any way combined with 
Sheikh Budha in deceiving the Court. The 
application for permission for sale in his 
favour was signed by him in good faith 
because he was anxious that the sale should 
bo effected after duo sanction by Court. 
Ho pleaded his bona fides and stated that 
he had entered into the bargain in good 
faith and without notice. Tho learned 
Senior Subordinate Judge made an order 
stating that as Ghulam Dastgir did not 
consent to cancel hia agreement with 
Sheikh Budha the Court was unable to 
interfere. The plaintiff was directed to 
seek his redress in accordance with law. 

The present suit was lodged on tho 31sb 
of July 1918 and a deoree for the 6pecifio 
performance of the contraot of sale was 
prayed for. The following note was 
appended at the end of the plaint: 

Defendant No. 6 has got 18 kanals and) 
2 marlas of land bearing khasra Noe. 614 an 
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615, inoludsd in the sale-deed by the other 
defendants on the ground that defendants Noe. 1 
to 3 are owners thereof by adverse possession. 
Bnt their possession 19 not shown in the papers, 
nor have they any concern with the said land. 
Hence that land has been exoluded from the claim, 
nor does the plaintiff wish to get it entered in 
hi9 sale-deed, it being not mentioned in the 
agreement.” 

Two separate written statements were 
filed in reply to the plaintiff’s claim—one 
by Sheikh Budha, defendant, for bimself 
and as guardian of Muhammad Ismail, 
Muhammad Ibrahim and Muhammad Bafiq, 
minors, and the other by Ghulam Da9tgir, 
vendee, defendant No. 5. The Court 
framed nine issues in the case. The 7bb 
issue was as follows :— 

“7. Ia the sale in favour of Qbulam Dastgir 
more benefioial to tbe minors than tbc sale to the 
plaintiff, and what is its effeot on the plaintiff* a 
rights?” 


On this issue the opinion of the Court 
being against the plaintiff it dismissed the 
suit which has led to this first appeal. 

In the arguments addressed to us the 
Counsel for tbe parties did not confine 
themselves to the various issues framed by 
the Court, but raised various other ques¬ 
tions upon which the decision of tbe appeal 
to a large extent depends, and these may 
be summarised as below:— 

(1) What is the contract of which tbe 
specific performance is sought by this suit? 
Is it the oontract as contained in the agree¬ 
ment of sale, dated the 17th of January 
1918, translated and printed at page 12 of 
the Paper Book, or is it the contraot con¬ 
tained in the draft sale-deed translated and 
printed at page 29 of the Paper Book ? 

(2) Whether the agreement of the 17th 
of January contained the terms of a com¬ 
pleted contraot which could be specifically 
performed ? 


(3) Whether the terms and condition 
given in the draft sale-deed were enterei 
with the oonsent and knowledge of Sheika 
Budha and whether the minor defendant 
could be forced to execute a sale-deed ii 
accordance with those terms. 

J4) Whether the conditions and penaltie 
eofcerea in the draft sale-deed were onerou 
*? ardla ? justified in refuaing t. 

fc ^. Sa,0 ' deed in accordance witl 
fchoae^ conditions and in procuring a bette 

nJfli. Whethe i r ' aB a matter of law, th< 

to foTZSfi 8 °.i * “!l traok ooald b « orderec 
to be specifically performed againit a minoi 


without showing that it is to the benefit of 
the minors. 

A reference to the following documents 
clearly shows that the plaintiff sought the 
performance of tbe contract as contained in 
the draft sale deed :— 

(V The notice sent by the plaintiff to 
Sheikh Budba, the guardian of the minor 
defendants, dated the 17tb of February, 
1918 (Ex. P. 6), printed at page 16 of 
the Paper Book ; and 

(2) The replication filed by the plaintiff 
on the 24tb of October, 1918 to the Jawah - 
i-daiuas filed by the defendants. It is 
translated and printed at page 46 of the 
Paper Book. 

In tbe notioe at page 17 of the Paper 
Book is to be found the following statement 
of the plaintiff's claim 

" After tbe execution of tbe agreement you 
obtained permission for sale from tbe Senior Sub¬ 
ordinate Judge, Lahore, and also purchased a 
stamp-paper for Rs. 120 for execution of the sale- 
deed. The draft sale-deed, whioh was prepared in 
consultation with both the parties, is lying with 
the petition-writer. The person giviDg this notioe 
asked you to inform him after you had tbe sale- 
deed written according to the draft, eo that the 

deed might be registered.Hence 

you are given one week’s notice to the effeot that 
you should exeoute tbe sale-deed and get it 
registered.” 

In the replication printed at page 46 the 
plaintiff in paragraph 4 makes tbe following 
allegation : — 

M The petition-writer is not acquainted with me. 
His name might be Sayyad All Shah. He is a 
friend of defendant No. 4. The latter refused to get 
aoy dooument written by a petition-writer other 
than the said petition writer, and got the draft 
prepared with his consultation. He brought him 
to my house for getting a draft sale-deed prepared 
and got the deed of ealo reduced to writing on a 
stamp-paper in my absence. ” 

Id paragraph 5 it is stated that— 

41 It ia wrong that I oanoelled the draft sale- 
deed. ” 

In paragraph 10 at tbe end the following 
statement is made :— 

A comparison of the sale-deed in my favour 
with that in favour of defendant No. 5 will show to 
the Court that the former oontaine no such 
conditions by whioh tho defendant No. 4 or the 
minora were unlawfully burdened. Even if the 
oondition as to responsibility of the mioora be not 
entered, still they are, according to Jaw, responsible 
to that extent.” 

From the above it is clear that the 
plaintiff by thia auit wanted to enforce the 
contraot entered in the draft sale-deed, 
lfals conclusion is further strengthened by 
the fact that the plaintiff in his supple- 
mentary cross-examination on the 25 th o£ 
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June, 1919, made ifc quite clear that the 
agreement to sell was not a completed 
oontract and stated as follows (see page 66 
of the Paper Book) :— 

" The agreement to sail is oot meant to contain 
all the terms of the sale. *’ 

Again, in his further supplementary 
statement, dated the 16th of October, 1919, 
printed at pages 69 and 70 of the Paper 
Book, he stated that— 

" All the terms o( the sale-deed are not entered 
in tho agreement to sell. I considered all the terms 
entered in the draft of the sale-deed as necessary 
with the exception of the last term to the effect 
that the persou and the property of the guardian 
will be liable for any loss which 1 agreed to forego. ** 

These admissions on the part of the 
plaintiff leave no doubt on the question that 
tho specific performance of the contract 
contained in the draft sale-deed is sought 
to be enforced by the suit, aod that the 
agreement to sell, dated the 17th of 
January, 1917, did not contain a completed 
contract and could not, therefore, be 
specifically performed. 

The question then arises whether there 
was any completed contract ah all in 
existence of which tho specifio performance 
could be ordered. The plaintiff first tried to 
make out that the draft sale-deed had been 
prepared by a petition-writer on instruc¬ 
tions given by Budha, and it was brought to 
him in the form in which it is now put 
forward. Afterwards ho tried to make out 
that the draft wae prepared at his place 
with tho consent of the parties after their 
consultation on the 3rd of February, 1918 
(see paragraph 3 of the plaint). The defend¬ 
ants all along denied both these allegations 
and asserted that the draft had been 
prepared by the plaintiff himself, and that 
the moment Sheikh Budha, defendant, had 
come to know of the terms and conditions 
contained therein he had refused to accept 
them. The plaintiff apparently insisted 
upon the terms. He gave ovidence to prove 
that the draft had been prepared in 
consultation with Budha, who had given 
his consent to all the terms. In bis 
application, dated the 14th of February 
1918, translated and printed in the Supple¬ 
mentary Paper Book at page 1 marked as 
item (A) the plaintiff made the following 
clear allegation : 

"Oo Sunday, tho 3rd February 1918, Shtikh 
Budha, guardian, brought to the applioaot a 
petition-writer and showed to him a draft ol tho 
sale-deed prepared by the said petition-writer. 
Tho applicant accepted it and told the guardian 


to execute and complete the sale-deed. They 
promised to do so. ” 

It is to bo regretted that in his anxiety 
to show that there was a fair dealing on 
his part the plaintiff was led to make this 
untrue statement. This is made ap¬ 
parently clear by his subsequent state¬ 
ments made as a witness in this case. At 
page 69 of the Paper Book the following 
statement is to bo found :— 

Budha, Imam Din and Joti Parshad were 
present on the occasion when the terms were 
settled. Budha did not briDg aDy draft of sale- 
deed prepared by himself to me, nor any draft 
prepared on his behalf. No other draft, with the 
exception of that prepared by me, was prepared. 
The statement written in my implication, dated the 
14th February 1919, to the effect that the draft 
prepared by the petition-writer brought by Budha 
h not correct. Similarly it is not correot that I 
directed him to prepare a fair oopy of that draft 

and they promised to do so. 

when I drafted this application I was under the 
impression that the petition-writer had prepared a 
draft himself. But subsequently when that draft 
was tiled in this Court and I inspected it I came 
to know that that draft was the one prepared not 
by the petition writer, but myself." 

The plaintiff wa9 further compelled to 
admit that Sheikh Budha was illiterate and 
the draft prepared wa9 not even read to 
him. His witness, Kala Ram (P.W. 3), 
stated that Budha went away after takiDg 
tho draft. The plaintiff did not read it to 
Budha. On a question being put to him 
in cross-examination whether Sheikh 
Budha said on receipt of the draft that he 
would get it read and then reply whether 
he accepted the draft, the witness said 
“ He said that bo would got it read.” 
It i9 made clear from the evidence that 
Sheikh Budha was not satisfied with the 
terms contained in tho draft and refused 
to execute a sale-deod in accordance with 
those terms. Kesho Das (P.W. 4), 
speaking a9 to what took place on the 
occasion when S^ieikh Budha came 
back with the draft after knowing its terms 
aod raised his objections, has stated as 
follows :— 

" I camo to Lahore in February 1918. It was a 
Sunday. It was first Sunday of Fobruary. I went 
to see the plaintiff on isic) at bis residence. Two 
or three men came there. I am not sure whether 
they were there beforo mo or came after me. They 
bad a draft with them which I did not read, nor 
was it read out in my presence. I asked the plain¬ 
tiff what it was. He told mo in their presenoe that 
he h«*d agreed to buy some land and tbeso men 
wanted some amendment in the draft of the sale- 
deed. The amendment related to the liability of 
the guardian. The plaintiff agreed to the amend¬ 
ment bo that the guardian might not remain 
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personally liable. The draft remained in their 
bands. I then went away. They ware still there. " 

In the light of the above faots the con¬ 
clusion is irresistible that the draft was 
prepared by the plaintiff without the 
knowledge or consent of Sheikh Budha as 
to its terms and further that after knowing 
' its contents Sheikh Budba had at once 
raised objections. It follows that there 
was no completed contract between the 
parties, of whioh specific performance 
could legally be claimed by the plaintiff. 
Even if it be taken for granted for a moment 
that there was a completed contract, the 
terms of whioh were reduced to writing in 
the draft, the question which arises for 
consideration is whether the terms are such 
which a Court of Equity would be justified 
in enforcing against the minor defendants. 

In the agreement, dated the 17th of 
January 1918, a clause was entered to the 
effeot that— 

"If subsequently at the time of partition or 
aoaordiDg to the revenue paper* the land is found 
lees, the vendee ehall be competent to take back 

of sale'." 831 m5Q87 b7 ° inoeUiD « lb * agreement 

This olause was amplified and a more 
onerous condition was entered in the draft 
sale-deed fco the following effeot:— 

" We also agree that if any defect in our rights 
in respect of the lend sold is found, or if any 
deficiency ooour 8 in the land sold at the time Jf 

SSS o°‘, Vi ' ,dg9 l h * milal - ‘ he £ S 3 be 

tirnno^ r ^ laD j ° • the 0wuarB of the 

sS Bndh , W, i h0Qfc any authority. 

mal« h B d had Q ° ,6sal a «thority to 
make the minors personally liable and he 

of course objected to his property and 
saTwhat 8 i? a , d9Uab,e - Nooa ° oouId 

ard The :° ald h < lppon i at the Partition 
?iahl« ? covenant making the minors 

anv loflR d * ma 6 es io consequence of • 

fchJll A ! bt p aoe the minor 8 entirely in 
the hands of the vendee and lead to serions 

stionution, but attho tUnl'h ,?r ° e ° the 
entire eontr. „t .antalne/io thT dr” 

-ease mnet be deoidad upon fihe^siaint^Ht 


staDds. By another condition entered in 
the draft sale-deed the plaintiff tried to 
withhold the payment of a portion of the 
consideration (Rs. 3001 till mutation of the 
names. This was also a departure from 
what was agreed upon under the agree¬ 
ment of sale. 

The nest question to be decided is 
whether the bargain in favour of the 
plaintiff is beneficial to the minors. 

As already stated the decision of the 
trial Court on this point is in the negative 
and against the plaintiff. We entirely agree 
in the decision of the learned Subordinate 
Judge on issue No. 7. A comparison of 
the terms contained in the draft deed with 
those in the sale deed in favour of Malik 
Ghulam Dastgir leaves no doubt on the 
point that the sale-deed in favour of Malik 
Ghulam Dastgir is decidedly more benefi¬ 
cial to the minors. Leaving aside the 
stringent conditions entered in the draft 
sale-deed the following benefits have accrued 
to the minors under this latter sale-deed 

(1) They have saved Rs. 110, the price 
of the stamp ; 

. ^ 110 on account of the commis¬ 

sion of the broker; 

(3) Expenses of registration and execu¬ 
tion ; and 

(4) Interest for one month payable to 
Shaukar Shah, the previous mortgagee, 
which Ghulam Dastgir has undertaken to 
pay. 

In the case of Chhitar Mai v. Jagan 
Nath Prasad (1), a similar question arose 
lor deoision under almost similar ciroum- 
stances and the Court held that the 
ooutraot sought to be speoifioally enforced 
agaiosb a minor not being shown to his 
benefit could not be ordered to be so 
enforced. The faots of the case and the 
decision thereon are fully brought out in 

the headnote appended to the report whioh 
runs as follows 

»h 9 t T ft e w O a 0 a r ‘ ifiOa ‘ edgUardi ** n 01 « minor, finding 

sa: 

the seoond oonSlaFotfiSJa*** [° C a * Dolion .“> 
the orn na «!i ,nad saoofciOQ and sold 

oontraot bsinc tofh' a 3 ® - Beld that the ,otm « r 
not la apeoifioally iS££T* °' ^ 


0) (19061 89 All. 
A.W.N. 36. 


313-4 A.L.J. 34*■(1907) 
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The facts of the present case are even 
stronger. Not only do the minors in this 
case save more than Rs. 250, but they also 
escape from very stringent conditions 
entered in the draft sale-deed. 

In the case of Jugul Kishori Chowdhu- 
rani v. Anunda Lai Chowdhuri (2) it was 
not shown that the contract sought to be 
specifically performed was to the benefit of 
a minor and the Court held that the decree 
for the specific performance of a contract 
should not be made against him during his 
infancy. The learned Judges of the 
Calcutta High Court made the following 
observation at page 549 of the report:— 

M We know of no case in which a decree for 
speofic performance has been made against an 
infant. In Flight v. Lolland (3), it was held that 
an infaut could not maintain a suit for specific 
performance of a contract, the remedy not being 
mutual, and it being a general principle of Courts 
of Equity to interfere only where the remedy i9 
mutual/* 

Tnen they took into consideration the 
circumstance that the contract in that case 
was not made by the infant, but by the 
guardian on the infant's behalf and held 
that as it would be open to the minor to 
question the act of the guardian on attain¬ 
ing majority specific performance against 
bim should not be decreed. They made 
the following significant observation :— 

“In our opinion, if it is open to the infant on 
attaining majority to question the transaction, a 
decree for specific performance cannot, or at all 
events should not, be made against him while an 
infant.” 

They added— 

“More than this. The jurisdiction to decree 
specific performance is discretionary, although the 
discretion must be judicially exercised. No Court 
would, even if it could, make a decree for the 
specific performance of a contract aflecting an 
infant, unless the contract was shown to be for the 
infant’s benefit. It is not the case of any one that 
this contract should be enforced for the infant s 
benefit. The plaintiffs wish to enforce it against 
the infant for their own benefit, and the guardian 
says it is agaiust the interest of the infant.” 

Every word of the passage applies to the 
facts of the present case and with greater 
force. Here a sale-deed ha9 already been 
executed in favour of Malik Ghulam 
Dastgir on better terms and the object of 
the present suit is to have thi6 sale set at 
naught and to get another sale-deed exe¬ 
cuted in favour of the plaintiff on terms 
and conditions detrimental to the minora. 


In the case of Puran Lai v. Venkatrao 
Gujar (4), it is laid down that— 

“ No decree for specific performance of an agree¬ 
ment for transfer made by his guardian should be 
passed against a minor unless the Court ie quite 
certain that the agreement was for the benefit of 
the minor, and that it would be for his benefit 
that it should be enforced.” 

Malik Ghulam Dastgir, the vendee. ha& 
pleaded that he is a purchaser for conside¬ 
ration in good faith without notice that 
there was any existing agreement to sell in 
favour of the plaintiff. Sheikh Budha 
represented to him that the agreement with 
the plaintiff had come to an end, and that 
he was free to sell the land to him. He 
believed in this statement and took the 
precaution of having the proposed sale in 
bis favour sanctioned by the Court and it 
was then only that ho got the sale-deed 
executed in his favour. Sheikh Budha has 
supported his statement and there is no 
evidence to the contrary showing that be 
had participated in a scheme to defeat the 
right of the plaintiff under the agreement. 
We see no reason to disbelieve the state¬ 
ment of Malik Ghulam Dastgir and hold 
that he has purchased the land in good 
faith. 

I\Ir. Durga Da9, the learned Vakil for 
the appellant relied on the case of. Lai 
Gopal Dalta Chowdhury v. The Kharoo- 
nah Majozilla Zcmindary Syndicate , 
Limited (5), and contended that even if the 
sale in favour of Malik Ghulam Dastgir 
was moro beneficial to the minors it was 
not open to the guardian to resile from the 
agreement to sell in favour of the plaintiff. 
He relied particularly upon the following 
passage in the judgment to bo found at 
page 677, right hand column :— 

“We do not think the case Clihitar Mai v. 
Jagan Nath Prasad (1), is an authority for holding 
that when a valid agreement has been lawfully 
entered into on behalf of a minor and is to the 
minor's benefit it cannot be repudiated if the 
guardian subsequently finds ho can obtain more.” 

The learned Vakil has lost sight of the 
fact that this observation in the judgment 
was a mere obiter dictum as the following 
sentence clearly shows :— 

“ In any event, this question does not arise in 
the present oase, for the terms offered by Lai 
Gopal have not been shown to bo appreciably 
better than those conceded by the plaintiff com¬ 
pany, and but for the prior contraot with that 
oompany would never have been offered at all.’ 


(2) (1896) 22 Cal. 546. 

(3) 4 Russ. 298 = 28 R.R. 101. 


(4) (1918) 45 I.O. 192. 

(5) (1911) 16 G W.N. 297 


13 I.O. 678. 
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Moreover, ifc has nob been shown in this 
ease thab the agreement is to the benefit 
of the minors. On the contrary it has 
been shown to be to their detriment. Tki9 
ruling, therefore, cannot help the plaintiff. 

For the reasons given in the judgment 
of the Court below and for the additional 
reasons set forth in our judgment we think 
that the Court below was right in refusing 
to decree specific performance of the 
contract in this case. 

The plaintiff, however, is entitled to a 
refund of fis. 100 paid by him as earnest 
money. We, therefore, grant a decree for 
Be. 100 in his favour. The decree of the 
Court below will be accordingly modified. 
In other respects the appeal fails and is 
dismissed. As the appeal has substantially 
failed, the appellant must pay the costs of 
the respondents. 

Appeal dwnissed. 
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Le-Rossignol and Martinbau, jj. 

Nawaz Khan and others —Appellants 

v. 

Mt. Zohra Jan and others —Respondents. 

S.A. No. 390 of 1920, deoided on 19th 
February, 1923, from the deoree of 
District Judge, Atfcock Cambellpore, 
dated 12th December, 1919. 


Ciutom {Punjab)—Alienation by limited owner - 
next female reversioner can object . 

When a female is eotioled to suoceed on the deal 
of the aheaor and when the alienor holds only 
limited interest in the estate suoh female 

Jai Gopal Sethi—for Appellants. 

Sagar Chand —for Respondents. 

Judgment :-One Fefceh Ahmad b 

will devised his property to his widow 
and daughters. Oo his death hi 
reversioners contested the validity o 
the will with the result that this Cour 
in its deoision—A/oiua^ v. Gulab Jan (' 

.,ni d fc f h k “ bhe - wiU should have D0 effeo 
EJ he . 0rt, ‘ nar - v rul0 of devolution o 

if? bL ,D r 13 amily ' Subae ^6DHy 

ot the wi dows ol 
htiflK Sifted her share in her late 


(1) (1914) 97 P.B. 19l4=»a20 p.r, n ,ni. 

P.w.8. 1914-241.O. 920. ’ 1914 


□ot binding upon them and for possession 
of Begam Ji’s share of the estate which 
she bad forfeited by re-marriage. 

The trial Court dismissed the suit on 
the ground that the plaintiffs bad not es¬ 
tablished any right to contest the aliena¬ 
tion by Alt. Begam Ji because they 
had not been able to show the nature of 
the right under which they claimed. The 
plaintiffs are womeD and were represent¬ 
ed by Counsel who bad do clear idea appa¬ 
rently as to oature of the widow's title. 
In reply to the plea of the defendants 
be first stated that they succeeded on the 
re-marriage of Alt. Begam Ji by right 
of survivorship, then he opined that 
it was by right of succession, and finally 
elected for the right of survivorship. The 
learned District Judge on appeal went 
into the status of widows and unmarried 
daughters and found that, according to the 
custom obtaining among the parties, who 
are Shatters of Tabsil Attack, widows and 
uomarried daughters succeeded in equal 
shares aDd, on the death of a widow or 
daughter, the survivor or survivors succeed¬ 
ed to her share. The term 'survivor' appears 
to have caused confusion. It does not 
mean that the survivor succeeds under the 
teohnioal rule of survivorship, it means 
simply that the survivors succeed under 
ou9tom to the estate of deceased. In 
second appeal we are asked to inter¬ 
fere on the ground that the olaim to suo- 
ceed was based on the rule of survivorship 
and the appellate Court had deoided 
according to ou9tom, but iD our opinion, 
there has been no oonfusion in the minds 
of the parties as to the question in issue 
between them. It is noteworthy that in 
their earlier suit reported as Mowaz v. 

. { an (U. the reversioners admitted 
the right of the widows and daughters 
to possession up to the time of death or 
marriage or re-marriage in the oase of the 
widows, and this admission confirms the 

hitT g u° bb0 l0W6r ftp P 0llat0 Court that 
till death or marriage widows and daughters 

auooeed in equal shares to the estate of the 

r d - J h0 real que9tioa dispute 
between the parties was, whether the 

daughters were competent to contest an 

alienation by a widow. This question bad 

been answered in the affirmative by the 

lower appellate Court, following Maqsud- 

un-nisav.Kaniz Zohra (2), whi oh provides 

(2) (1908) 185 P.R. 1908-194 P.W.R, 1908, 
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that when a female is entitled to succeed on 
the death of the alienor and when the 
alienor bolds only a limited interest in 
the estate, such female is competent to 
control the alienations of the alienor. 
This rule is based upon common sense and 
general principles of equity and we accept 
it without hesitation. 

For these reasons we find the decree the 
Court below worthy of affirmation and 
dismiss the appeal with costs. 

Appeal dismissed. 
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Scott-Smith and Ffordk, .jj. 

Ali Ahmad —Plaintiff-Appellant 

v. 

QSaid Mian and another —Defendants - 
Respondents. 

Civ. App. No. 890 of 1920, decided on 
6th February, 1923, from the decree of the 
District Judge, Gujranwala, dated 23rd 
Deoember, 1919. 

Civ. Pro. Code, 0 32, r. H—Plaintiff minor 
suing without next friend—Plaint should not be 
rejected but proceedings should be suspended. 

Where during Che course of euil, the Court finds 
that plaintiff is a minor and has filed the suit 
without a nozt friend, the proper procedure is not 
to reject the plaint but to suspend all proceedings 
and to allow sufficient time to enable the minor to 
have himself properly represented in the suit by 
a next friend. 

Mukund Lai Puri —for Appellant. 

Gobind Ram—lor Respondents. 

Scott-Smith, J. :—This is a second 
appeal from the decree cf the Subordinate 
•Judge rejecting a plaint on the ground that 
it was instituted by the minor plaintiff 
without a next friend. The suit was insti¬ 
tuted on the 29th August. 1919, and on the 
9th October, 1919, the date fixed for 
hearing, the defendant appoared and 
pleaded that the plaintiff could not sue as 
be had agreed to the transaction out of 
which the suit arose. He made no 
application under Order 32, rule 2 (1). 
Civil Procedure Code, that the plaint should 
bo taken off the filo. The Court itself 
noted that the plaintiff appeared to be 
under age and took his statement in which 
he admitted that he was 15 years of age. 
Upon this the Court rejected the plaint; 
and also pointed out that the plaintiff had 
not deposited l/5th of the purohase-money 
as required by sootion 22 of the Punjab 


Pre-emption Act, I of 1913. This order 
was upheld on appeal by the District Judge 
and the plaintiff has filed a second appeal 
to this Court. 

In our opinion the order rejecting the 
plaint is clearly erroneous. It is not an 
order contemplated by Order 32, rule 2, 
Civil Procedure Code, and moreover there 
was no application by the defendant to 
have the plaint taken off the file. It was 
pointed out in the case of Deni Ram v. 
Ram Lai (1), that a case of this nature is 
not expressly provided for in the Procedure 
Code, but there are decided oases which 
show that in a case of this nature the 
former practice must be considered to be in 
force. This practice was to suspend all 
proceedings and to allow sufficient time to 
enable the minor to have himself properly 
represented in the suit by a next friend. 
In the present case there is no ground at 
all for supposing that the plaintiff 
knowingly instituted the suit without a 
next friend with intention to deoeive. 
Mr. Gobind Ram urges that on the 9th 
October, 1919, the date on which the plaint 
was rejected, the suit, if then instituted, 
would have been barred by time. We 
have nothing to do with the question of 
limitation at present whioh can be decided 
by the trial Court to which this oase will 
be sent back. 

We accept the appeal, and, setting aside 
the order of the lower appellate Court, 
remand the case to the Court of first 
instance for re-decision. The plaintiff 
should be given a reasonable time for 
remedying the defect in the plaint. Stamp 
in this Court and the lower appellate Court 
will be refunded and other costs will be 
costs in the oase. 

Appeal allowed. Case remanded. 

(1) (1886) 13 Cal. 189. 
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Shadi Lal, C.J., and Zafar Ali, j. 

Mt. Na.ioab Bibi and others —Appellants 

v. 

Allah Ditta and others —Respondents. 

S. A. No. 1068 of 1920, decided on 
5th March, 1923, from the deoree of 
District Judge, Gurdaspur, dated 21st 
February, 1920. 
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(a) Civ. Pro. Code. S. 100. 

Whether a valid marriage took plao9 between the 

parties is a question of face. 

(b) Restitution of conjugal rights. 

Where the husband did not care to bring ibe 
wife to his houso some two years after puberty : 
Held the claim for restitution should be refused. 

Mehr Chand Mnhajan —for Appellants. 

Mul Chand .—for Respondents. 

Judgment:—This second appeal arises 
out of a 9uit for restitution of conjugal 
rights. The parties are Mussalmans of a 
low caste known as Bharai. The 6rst 
Court dismissed ibe suit finding that the 
alleged marriage was not proved. On 
appeal the learned District Judge oame to 
fcbe contrary conclusion and decreed the 
suit. It is contended in this Court 
on behalf of the alleged wife (appellant) 
that even if she was married, the plaintiff, 
under the circumstances of the case, was 
not entitled to a decree for restitution 
of conjugal rights. We are of opinion 
that this contention must prevail though 
the finding of the learned District 
Judge on the question of marriage 
being one of fact cannot be interfered with 
on seoond appeal. Aooording to the 
plaintiff's own showing the marriage took 
plaoe so far back as the 21st March, 1905, 
when she was a obild less than three years 
of age, and he was only about one year older 
than she. Her mother was dead and her 
father, in order to procure for himself the 
hand of the plaintiff's sister in marriage, 
married this infant daughter to the plain¬ 
tiff by way of exohange. Therefore, it is 
clear that he made a sacrifice of her to 
serve his own selfish purpose without any 
regard to her future welfare. The plain¬ 
tiff did not lay olaim to her and did not 
care to bring her to live with him even 
after she had attained puberty. The age of 
puberty is generally fixed at 14 in the male 
and 12 in the female but, aooording to 
Muhammadan Law, a girl must be presumed 
to have reached puberty on completing the 
fifteenth year of her life which the appel 

n« 0 i L D June< 1917 ' Tfae 
° 8 . ® oted her aI1 this time and did not 

She i« f he 8Ult tUl khe 4tb Maroh - 1919. 

?! " pr0B0Qt 20 years of age and 

• qU ‘ te iuatified in denying the 

be lheretf ^ °° niDgal 

d£i“ 

to bear their own J5i ^ 

Appeal allowed. 
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Abdul Raoof, j. 

li'anak Chand and others —Petitioners 

V. 

Sajad Hussain and others— Respondents. 

Civ. Mis. No. 430 of 1921, decided on 
27th June, 1922, from C.A. No. 933 of 1921. 

Civ. Pro. Code. 0. 41, r. 19-Pleader unable to 
attend owing to change in the list -Dismissal in 
consequence, cannot beset aside . 

Where a judge for aoy reason orders a case which 
is before him for heariog, io be put down lower in 
the list, he Deed not give notice to the pleader of 
the parties. Counsel are expected to be present 
within the compound of the Court if they have got 
any case in the list. If an appeal is dismissed for 
default io suoh case it cannot be reinstated. 

G. 0. Narang —for Petitioners. 

Muhammad Iqbal —for Respondents. 

Order. —This appeal was dismissed for 
want of prosecution on the 18th October, 
1921. This application is made for 
restoration mainly on the ground stated in 
paragraph (2) of the petition which runs 
as follows :— 

" That ao important case in wbioh 
Pandit Sbeo Narain and Mr. Noad, 
Government Advocate, were engaged was 
fixed at No. 3, but was without the consent 
of the appellant’s Counsel and without 
notice to him, put down lower in the list, 
so that the above noted appeal was taken 
up muoh before the expeoted time in the 
absence of the petitioner's Counsel.” 

There is no rule laying down that where 
a Judge for any reason orders a case 
wbiob is before him for hearing, to bo 
put down lower in the list he must give 
notice to the Counsel of the parties in 
other cases. On the other band, Counsel 
ar6 expected to be present within the 
compound of the Court if they have got 
any case in the list. It is admitted that 
the Counsel for the appellant was not in 1 

A Q 11 M / I oase was 

called for bearing. Having regard to the 

present praotioe regulating the hearing of 

cases the plea, put forward by the 

petitioner >f accepted, would bring the 

nWnnM T he ° 0Urt t0 a standstill. On 

JnnSi® 1 m T USb r0fU8e t0 aQO0 P t khia 

application. I accordingly rejeot it with 
costs, as the opposite party is represented. 
Dy Counsel and oqpqses the petition. 

Application rejected. 
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Abdul Raoof, j. 

Bhagwan Das —Plaintiff-Pofcitioner 

v, 

Jalal Din and anther —Defendants- 
Reapoodents. 

Civ. Rev. Peb. No, 800 of 1921, decided 
on the 16th March, 1922. 

Civ. Pro. Code . 0. 2. r. 2—Mortgage and lease on 
the same dap—Separate transactions—Suit tor rent 
alone does not bar suit tor principal money. 

Where S executed a mortgage in favour of N and 
on the same day obtained from him a lease of the 
mortgaged property providing that in case of 
default of payment of rent S would be liable to 
ejeotment and that N would be at liberty to 
terminate the tenanoy by giving 15 days’ notice to 
S Held, the lease should be considered as a separate 
transaction from the mortgage and in such a case 
a fifth suit for rent alone would not be barred 
under 0. 2, r. 2 because of four previous suit3 for 
rent alone and the suit for rent would not bar the 
puit for mortgage money. (59 P.R. 1919 and 19 
P.R. 1910, Dist.). 

Tirath Ram and Kalian Chand—lor the 
Petitioner. 

Sheik Asim Ullah—lot the Respondents. 

Judgment:—This is a petition for revi¬ 
sion which has arisen under the following 
ciroumstances : — 

On the lGth January. 1903, Siraj Din 
mortgaged his house to Narain Das, father 
of the plaintiff, for Rs. 800 agreeing to pay 
interest at annas 11 por cent, per mensem. 
Under the mortgage Narain Das wasentitled 
to possession. The plaintiff, however, 
executed a lease in his favour promisingto 
pav Rs. 7 per mensem as rent. On the 5th 
May 1903 Siraj Din borrowed a further sum 
of Rs. 400 and gave a further mortgage over 
the same house stipulating under clause 5 
of the mortgage-deed that principal and in¬ 
terest could be a charge on the property 
mortgaged, the rate of interest remaining 
the same. This document was registered 
on the 6th May, 1903, and on this last 
date the mortgagor exocuted a kirayanama 
in favour of the mortgagee, agreeing to pay 
rent at the enhanced rate of Rs. 10-8 per 
mensem. The following covenants were 
entered in the deed of rent, namely. (1) that 
in case of default of payment of root Siraj 
Din would be liable to be ejected from the 
house, and (2) that the landlord would be 
at liberty to terminate the tenancy by 
giving 15 days’ notice to Siraj Din. 

Previous to this, Narain Das sued for rent 
on four occasions and obtained deorees. The 


present suit is the fifth suit brought for 
recovery of the arrears of rent. It was 
resisted upon various pleas, one of which 
being that the suit was barred by the 
provisions of Order 2, rule 2. The ground 
upon which the above provisions of law 
were said to apply to the suit was stated as 
follows: That the suit for rent was 
virtually a suit for recovery of interest and 
inasmuch as the mortgagee did not claim 
the mortgage money along with interest 
which had become due by reason of the 
expiration of the period for payment 
fixed in mortgage, the claim with regard 
to principal has become barred under 
Order 2, rule 2, and that as the present 
claim is also virtually a claim for interest 
which is accessory to the principal mort¬ 
gage money this claim is also barred by the 
rule abovementioned. 

This contention has found favour with 
the learned Judge of the Court below with 
the result that the suit has been dismissed. 
The plaintiff has accordingly come up in 
revision to this Court. 

The principal question to be decided in 
a case of this nature is whether the two 
transactions, namely, of the mortgage and 
of the lease, are to be treated as one tran¬ 
saction or as two separate transactions. 
This question is to be decided upon the 
special faots of each particular case. 
Having regard to the terms of the deed 
of rent I am clearly of opinion that it was 
intended by the parties that the contraot of 
tenancy was to stand by itself, otherwise 
I fail to understand why a right should 
have been givon to the mortgagee to ter¬ 
minate the tenancy by giving 15 days’ 
notice. Sheikh A/.m Ullah has relied on 
Natha Singh v. Ghuni Lai (l) and Kundan 
Mai v. Allah Dad Khan (2) in support of 
his contention that the two transactions in 
this case must be looked upon as constitu¬ 
ting one transaction It is, however, 
admitted by the learned Counsel that no 
question of a lease giving the right to eject 
under the terms of that lease arose in those 
cases. Therefore, the decision in those 
cases cannot bo a guide for a decision in 
this case. 

I accordingly set aside the decision of the 
lower Court on this preliminary point and 


(1) (1918) 69 P.R. 1918 = 119 P.W.R. 1918 = 117 

P.L.R. 1918 = 47 1.0. 864. 

(2) (1910) 19 P.R. 1910 = 36 P.W.R. 1910 = 167 

P.L.R. 1910 = 6 I.O. 821. 
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remand this case under Order 41, rule 23, 
with direction that it should be restored to 
its original number in the register of 
pending suits and be decided according to 
Jaw. Goats will abide the result. 

Case remanded. 
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Chevis, J. 

Bam Kishan —Plaintiff-Petitioner 

v. 

Mula —Defendant-Respondent. 

Oiv. Rev, No. 872 of 1921. decided on 
8th April, 1922, from an order of Munsif, 
» l9» Class, Jagroon, dated 10th June, 1921. 

Cio. Pro. Code, 0. 5, r, 20—Failure ol plaintiff 
ro make enquires-Substituted service should not 
be ordered. 

Where plaintifl knew all along that the defendant 
had left the village two or three years betore the 
acit was brought and farther he had left his brother 
in the village with whom he had all along been 
inoommunioation and the plaintifl oould well have 
obtained defendants address from him so that 
personal servioe might be efleoted but the plaintifl 
made no enqnirias. field that the plaintifl was in 
no way juet.fied in stating that the defendant was 
intentionally keeping out of the way for the 
purpose of avoiding servioe and therefore it was not 
a case in whioh substituted service should have 
been ordered. 




Fakir Chand—for Petitioner, 

Zufrulla Khan and Madan Gopal—tc 

Respondent. 

Judgment:—The plaintiff in this oas 
sued for Rs. 120 prinoipal and interest du 
? n n bahi aooount. Summonses wer 
issued to the defendant for the 15th Octo 
ber 1914. They were returned unservet 
with a note that the defendant had gom 
away somewhere and that there was n< 
nine to his whereabouts. On the 15tt 
October 1914 the plaintifl applied to th< 
Court for service to be made by proelama 
fcion declaring that the defendant wa f 
evading service. (Amdan ruposh ho jatc 
’ZJf . danistz „ 

S '“i ) - , ?? ordered 

ESSSF -- 1 w 

-Sr assr^ws 

Ifo «- «.S b“ d re D ° WhS 

ISSSSS 

Later on in elation proceedings the houae 


was attached and sold in spite of objections 
by Khudayar, brother of the judgment- 
debtor. It appears from the certificates 
which have been put in that the defendant 
had gone to Karachi and had left his village 
a considerable time before the snit was 
lodged, and worked under some contractors 
at Karachi for some years. On the 24th 
June 1920 the defendant put in an appli¬ 
cation asking for the ex parte decree to be 
set aside. The learned Munsif has held 
that this application was put in within 
thirty days from the date of the defendant’s 
having obtained knowledge of the deoree 
and has, therefore, set it aside. 


xua piamciu applies to cnis Uourb foi 
revision, and on his behalf it is urged, first 
that the summons was duly served and that 
time runs from the date of the decree and 
not from the date of the suit. Under 0. 5, 
r. 20, substituted service may be effected 
by order of the Court where the Court is 
satisfied that there is reason to believe that 
the defendant is keeping out of the way for 
the purpose of avoiding service, or that for 
any other reason the summons cannot bo 
served in the ordinary way. Prom certain 
statements made by the plaintiff in execu¬ 
tion proceedings there can be no doubt that 
the plaintiff knew all along that the 
defendant had left the village two or three 
years before the suit was brought, and T 
think that the plaintiff was in no way 
justified in statiDg that the defendant was 
intentionally keeping out of the way for 
tbe purpose of avoiding servioe. Further, it 
is dear that the defendant had left his 
brother in the village, and ground No. 1 (6) 
of tbe application for revision in this Court 
has stated that the defendant had all alon<* 
been in communication with his brother! 

If this be correct the brother oould at any 
time have given the defendant’saddress and 
personal service could have been effeoted 
does not a PPear that any enquiries 

were ever made from the brother. I do 

not think therefore, that it was a case in 
wbioh substituted service should have 
been ordered. The finding that the 
defendant bad no knowledge of the decree 
within thirty days of filing the application is 

s^aH w lD 8U0h a case substituted 
ki h 00 ® made ln oonae Quouoe of 
unjustifiable assertions by the plaintiff. I 
certainly should not dream of exeroising 

POW8r3 - Tha application is 
diemiBaed with costs. 

Application dismissed. 
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Harrison and Zafar Ali, jj. 

The Punjab Cotton Press , Company — 
Plaintiff-Appellant 

v. 

The Secretary of State for India —Defen¬ 
dant-Respondent. 

F. A No. 1305 of 1921, decided on the 
31st May, 1923, from the decree of the 
Sub-Judge, Lahore, dated 11th March, 1921. 

Northern India Canal and Drainage Act , VIII of 
18?d, Ss. 6 and 15—Suit for damages on account 
of construction of a branch —Tail distributary — 
Limitation Act , Art . ?—Suit must be brought 
within 00 days. 

Where tbo construction of the Raya Branch 
Tail Distributary of the Upper Cbenab Canal 
caused the flood water to go to the plaintiff's 
property in the high floods of 1017. and thereby 
caused them ferious damage : Held, that action 
of the Canal Officers in constructing this channel 
oame under S. G of Act VIII of 1873, and whether 
that action was wise or unwise, any suit for 
damages consequent thereon must be brought 
within 90 days «»( the date of damage. 

Tck Chand, B.R. Puri and Umar Baksh 
—lor Appellant. 

Jai Lai —(or Respondent. 

Harrison. J.:—In the two suits wbioh 
have given rise to those appeals (1305 and 
1306 of 1921) the plaintiffs claimed damages 
on account of the construction of the Raya 
Branch Tail Distributary of the Upper 
Cbenab Canal in consequence of wbioh it is 
alleged that the flood water was driven on 
to the plaintiff's property in the high floods 
of 19i7 and caused serious damage. The 
suits have been dismissed as barred under 
article 2 of tho Limitation Act and the 
first point to be decided is whether that 
article applies. 

Tho learned Government Advocate has 
pointed out that the action taken by the 
Canal Officers in constructing this ohanDel 
comes under section 6 of Act VIII of 1873, 
and whether that action was wise or unwise 
any suit for damages consequent thereon 
had to be brought within 90 days of the 
date of the damage. It has not been 
contended that the necessary notifications 
precedent to the undertaking of this work 
were not duly iseued, and in our opinion 
there can to be no doubt whatever that the 
work dono which is said to have caused the 
damage in this case is covered by the words 
"or do any other thing necessary for suoh 
application or use of the said water. 
If it bo contended, and this is not the oase 


as instituted, that the cause of action 
consists of the construction of the channel 
combined with the failure of the Canal 
Department to deal with the situation 
which arose in 1917 in consequence of flood, 
tho action or failure to take aotion at this 
later stage would be covered certainly by 
section 15 and we think by section 6 also. 
Anyhow the suits are clearly barred and 
have rightly been dismissed. 

We therefore dismiss the appeals with 
costs. 

Appeal dismissed. 
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Harrison, j. 

Amir and another —Appellants 

v. 

Wazir and others— Respondents. 

S. A. No. 1310 of 1921, decided on 26th 
June, 1922, from the decree of Distriot 
Judge, Uosbiarpur. dated 21st April, 1921. 

Custom (Punjab)—Adoption—Bhatti Rajputs o/ 
Dasuta Tahsil, District Uoshiarpur can adopt 
brother's son. 

Among the Muhammadan Bhatti Rajput9 of the 
Dasuya Tabsil io the Hoahiarpur Distriot, a 
sooless proprietor oao adopt by custom his brother a 
sou. (110 P-R. 1319, Ref.) (P.193.0.‘J] 

Mool Chand for A. Aziz —for Appellants. 

S. A. Rc.zzaq —for Respondents. 

JudgmentThe defendants in this 
case presontthis second appeal relying on a 
certificate granted by the District Judge 
regarding the existence of a oustom 
amongst the Muhammadan Bhatti Rajputs 
of the Dasuya Tabsil in the Hoshiarpur 
District, as to whether a sonless proprietor 
can adopt bis brother’s son. Counsel also 
wishes to argue the question of whether 
in this case it has been proved that the 
sonless proprietor aotually did adopt his 
nephew. On this point there is a clear 
finding of faot and be oan only urge that 
the whole of the evidenoe on the subjeot- 
was not considered by the District Judge. 
His only reason for saying so is that the 
District Judge has not recapitulated iu hia 
judgment every piece of evidence wbioh is 
on the record. In the first place, this is 
not in my opinion, a sulfioient reason or 
holding that the Distriot Judge did non 
consider every piece of evidence and, even 
if it could be shown that be did not do bo, 
there would still be no justification tor 


102A Lahore 


AMIR V. WAZIR. 


183 


attacking in second appeal the findings of 
fact which are certainly based on evidence. 

As to the existence of the custom, the 
onus doubtless lay upon the plaintiff and 
in support of bis case be produced the 
Riwaj-i-am of the Hosbiarpur District 
relying more especially on the answer to 
question 69, three decided cases described 
as page 6, page 7 and page 8 on the record, 
artiole 35 of the Rattigan’s Customary Law. 
Beg v. Allah Dittail), Bassan v. S(t7H/na(2), 
and the various instances quoted by 
Mr. Humphreys in his Rmaj-i-am . of the 
existence of the custom amongst Muham¬ 
madan Rajputs in tbi9 and other Tahsils of 
this district. Both sides rely on Umar 
Bakhsh v. Sohne Khan (3) which appears to 
me to be of special value to the plaintiff, 
for in that case, in spite of the general 
entry made by Mr. Humphreys in the 
Ritvaj-i 0771, to the effeot that the Muham¬ 
madan Rajputs of the Garhshankar Tabsil 
did Dot follow custom in this matter, the 
Chief Court held that it was established by 
instances that they did. It is true that in 
•the course of that judgment the value of 
the Riwaj-i-am was discounted, but 
on the whole I think the judgment helps 
the plaintiff more than it does the defend¬ 
ants. The answer to question 69 in 
the Ritvaj-i am regarding adoption by 
Muhammadan Rajputs runs as follows •— 
Rajputs of Tabsil Dasuya. In the 
absence of collaterals, only a daughter’s 
aon and sister’s son oan be adopted ; no 
other persons outside the got are eligible ” 
Counsel contends that this means that a 
man who has collaterals cannot adopt at 
ail and, if he has none, oan adopt his daugh- 
ter s son or sister’s son. The wording is 
no very happy but, if the answer be read 
.with the context, it is clear that it means 
that the aonless proprietor can adopt a 
collateral and, if he has no collateral, can 
go further a field and adopt his daughter 
or sister a son. Artiole 35 of Rattigan’s 
Customary Law explains the position gene- 

in thfl 8 n« ee f ard | 8M j h ^ mmadan a 6rioulturists 
m.the Centra! and Eastern Punjab. It is 

St? rf »■ 

(SI <1874) 64 P R. 1874. 

<81(1919) HO P.R. 1919-63 Ii0< 404 
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North-Western di&tiaqts. bbp influence of 
their religion has been more marked, but 
in the Central Punjab, Muhammadan agri- 
cultristsasa wholehaveretained thecustom 
of adoption. This is more especially the 
case with regard to Muhammadan Jats 
converted from Hinduism, and Sir William 
Rattigan definitely places the onus of 
disproving the existence of the custom 
among such Jats on the man who denies it. 
The position with regard to Muhammadan 
Rajputs is not so strongly established 
but even amongst them iu this area of the 
Province the more general practice is clearly 
to recognise the right of adoption. Out of 
the decided oases page 6, page 7 and page 8 
one only,is among Bhatti Rajputs, namely, 
page 6, and come9 from this very village, 
but, as pointed out by the learned District 
Judge, it is of no value inasmuch as the 
property was self-acquired. Page 7 and 
page 8 are instances of Muhammadan Raj¬ 
puts but not of Bliattis. Counsel urges 
that, unless it can be shewn by instances 
that Bhatti Rajputs have adopted the 
custom, the evidence of its existence among 
other Muhammadan Rajputs is of do value. 
With this contention I cannot agree, for it 
appears to me that the Mohammedan 
Rajputs of this area must be taken as a 
whole and it is clearly established by the 
many instances given by Mr. Humphreys 
in his Rmaj-i-am as well as by the reported 
cases amongst Ghorewaba aod other Raj¬ 
puts quoted in artiole 35 of Rattigan's 
Customary Law that the oustom dearly 
exists amongst Muhammadan Rajputs in 
this tract. The case for the defendants- 
appellants rests entirely on challenging the 
plaintiff’9 case and it is not even seriously 
contended before me that the contrary has ' 
been proved, namely, the non-existence 
of the oustom or the observance of strict 
Muhammadan Law in this matter by 
Bhatti or any other Muhammadan 
Ramis of this distriot. I find, agreeing 
with the learned Distriot Judge, that the 
custom is fully established and I dismiss 
tbe appeal with costs. 

Appeal dismissed. 
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Abdul Raoof. j. 

Darshan Ram-Ganesh Das of Okara — 
Appellant 

v. 

Firm of Khair Din-Allah Balchsh of 
Kasur —Respondent. 

Mi9. F. A No. 1652 of 1921, deoided on 
12th Jane, 1922, from an order of Senior 
Sub-Judge, Montgomery, dated 4rh July, 
1921. 

Contract Act, S. 133 — Variation—Compromise 
decree for instalments—Surety for instalments on 
strenoth of proof rty attached before judgment— 
Permission for pnvite alienation given after decree 
— Surety discharged. __ 

Where a compromise decreo was passed against 
the debtor providing for the payment of 
debt by instalments and a certaio person 
stood surety for the due payment of euoh instal¬ 
ments on the strength of the property that 
was attaohod before judgment and subsequently 
permission to mortgage and sell the property 
privately wa9 granted to the judgment-debtor, held 
the moment permission was granted to the judg¬ 
ment-debtor to efloot private mortgages or sales, 
the whole position was ohanged and the 6Urety was 
justified in applying to the Court to be relieved of 
his undertaking. 

Q. C. Narang —for Appellant. 

Jagan Nath— for Respondents. 

Judgment:—The facts giving rise to 
this appoal may be summarised as 
below :— 

On the 31st August, 1920. the Firm of 
Darshan Ram-Ganesh Das brought a suit 
against the Firm of Khair Din-Allah Bakhsh 
for the recovery of Rs. 3,250. The 7th 
October, 1920, was fixed for final hearing. 
Oq that dato the parties put in a compro¬ 
mise, and a decree was passed in accordance 
with the terms of the compromise The 
judgment-debtors wero ordered to pay the 
decretal amount by certain instalments. 
One Fateh Mohamed stood surety i or the 
performance of the agreement relating to 
the payment by instalments. It appears 
that an attachment of the property of the 
defendants had been effected before judg¬ 
ment. The decree, therefore, provided that 
the property already under attachment 
must continue to remain under attachment 
until the realization of the decretal amouut, 
and, further, that in case the amount 
was'not realized from the judgment-debtors, 
it was to be realized from Fateh Mohamed, 
the surety. Apparently, after the decree, on 
the same date, an application was put in 


by Abdullah and others of the defendant 
firm asking the Court’s permission to effeol 
mortgage and sale of the hypothecated 
property, and pay the proceeds into Court 
to the credit of the decree-holders. This 
led to the present dispute. The deoree- 
holders sought to reoover the first instal¬ 
ment from Fateh Mohamed, and the latter 
applied to the Court on tbg 20th June to 
be rolieved of his liability as surety, as the 
decree-holders and the priooipal judgment- 
debtors had brought about a change in the 
original agreement without his oonsent or 
knowledge. This application has been 
allowed by the Court below, aDd Fateh 
Mohamed has been absolved from his 
liability as a surety. 

The decree holders have appealed against 
the order of the lower Court and have con¬ 
tended. firstly, that no change has taken 
place in the original undertaking and the 
things are still the same as they were be¬ 
fore ; and, seoondly, that the application 
for permission to effect mortgages and sales 
privately bad already been made and 
granted before the surety undertook the 
liability. 

As regards the seoond contention, I may 
at once observe that there is nothing on 
the record to justify this assertion. Having 
regard to the various applications made on 
the 7th Ootobor, 1920. and the orders pass¬ 
ed thereon, the onlv legitimate conclusion 
that is possible is that the application for 
permission was made alter the deoree had 
been passed. This contention may, there¬ 
fore, at onco be dismissed. 

As regards tho first contention, it is idle 
to contend that no change has taken place. 
When the surety undertook the liability to 
pay, the entire property belonging to the 
judgmeot-aebtors was under attachment 
and the surety must have felt secure when 
he undertook the liability. Toe momenl 
permission was granted to the judgment- 
debtors to effect private mortgages or wales 
the whole position was ohanged, and, in 
my opinion, the surety was justified in 
applying to the Court to be relieved of his 
undertaking. There is no force in this 
appeal and it is dismissed with costs. 

Appeal dismissed. 
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Broadway, j. 

Hay at —Appellant 

v. 

Ali Mohammad and others— Respoo- 
•dants. 

S. A. No, 1799 of 1921, deoided on 22od 
November, 1922, from the decree of District 
Judge, Multan, dated 6tb May, 1921. 

(a) Burden otproof—Question as to, is one of 
lato—8e:ond appeal. 

The gueation of ones is one of law and so can 
be taken up in second appeal. 

(b) Custom (Punjab)-Succession—Makoioal jats 
of han Mahar, Tahsil a>\d district Musaffarga^h — 
Collaterals an4 sister—Burden lies on collaterals to 
show that they have preferential right , 

The position of a si9ter in the Distriot of Maaaf- 
iarguhisa strange one as against (he ooIUteraU 
of the last male holder and the burden lies on the 
collaterals to prove that they have a oreferential 
fight as against sisters. 


appeal to the lower appellate Court as also 
from the judgment of the learned Distriot 
Judge itself. The question of onus is, 
however, one of law and so can be taken 
up in second appeal. In support of 
Mr. Ananfc Ram's contention that the onus 
should have been placed on the other side, 
he drew my attention to the Customary 
Law of Muzjffargarb District, page 32, and 
particularly to the answer to question 
No. 10. As, however, this question does nob 
relate either to the succession by sisters or 
gifts to them it does not appear to have any 
bearing oo the matter before me. Oq the 
other hand, the answer to question No. 26, 
read with the answer to question No. 21 
(pages 37 and 36) renders it perfectly clear 
that all the tribes of this District reoognise 
that on a man dyiog without male lineal 
descendant and leaving neither widow nor 
daughters nor daughter's 9ons the property 
passes to his (1) father, (2) brother or 
their descendants, and (3) sisters or their 


Ancint Ham —for Appellant. •«* 

Hargopal —for Rsspondents. 

Judgment:—The plaintiff in this case 
Hayafc, a Makwal Jat of Isan Mahar, 
Tah3il and District Muzaffargarh, institu¬ 
ted a suit challenging oartain gifts made 
by Illara Din and Mubarak in favour of 
their sisters Alam Kbatuo and Mt. 
Eosban and the latter's son Ali Muhammad! 
The plaintiff s suit being dismissed be 
preferred an appeal to the District Court. 
This appeal having proved unsuccessful 
he has come up to this Court in second 
appeal armed with a oertifioate from the 
learned Distriot Judge under section 41 (3) 
of the Punjab Courts Aot, III 0 f 1914. The 
certificate in question states that there is 
* question regarding the validity of a 
custom, viz., the validity of a gift in favour 

°oluS. S ' St8r ' 8 8 °”’ " « 8ainst 

Mr. Anant Ram on behalf of the appel¬ 
lant frankly and righty admitted that, so 
“ a8 evidence on the reoord was 
concerned, the appellant had failed entirely 

tustom e TT ba ^ 8U ° h gif68 W0re invalid b y 
nnn? / H °' h .° WflV8r ' contended that the 
onus of proving the custom had been 
wrongly placed on him. Now in th* 

is apparent from the grounds of 


descendants. The position of a sister, 
therefore, in this District in matters of 
succession is a strong one Mr. Anant Ram 
then referred me to Hay at v. Rustam (1). 
That decision refers to Makwal Jats of 
Tabsil Alipur and, as the judgment shows, 
the decision was confined to that particu¬ 
lar tribe in that particular Tahsil. At 
the same time, in that case itself it was 
recognised that the odus lay on the colla¬ 
terals to establish a ouatom by which they 
excluded sisters. Mr. Anant Ram then 
oited Rani ha v. Jindwaddi (2) in whioh it 
was held that among Biloohes of the 
Muzaffargarh Distriot collaterals in the 
5jh aod 6‘.h degree bad failed to prove 
that they excluded sisters. It was speoifi- 
cally held that the entry in the Riwaj. 
t-am in favour of sisters threw the onus 
probandi on the collaterals. I have, there¬ 
fore do hesitation whatever in agreeing 
W!tb the Gourts below that it was for the 
plaintiff in this case to show that he had 
& preferential right to succeed as against 
the sisters of Mubarik and Ilam Din Ad¬ 
mittedly, the appellant has adduced not a 
single instance in support of his case, where¬ 
as on the other side there are several in¬ 
stances established. Further, in the Muzaf- 
fargarh Distriot the Jats, especially the 
Mu hammadan Jats, have very la rge powers 

0) U917) 4 a ® g P-8. 1917 = 118 P.W.R. 1917 = 41 

W «««)> p -b. I9i4=aai p.l.r, 1914-iaa 
P.W.R, 1914-34 1.0. 94a. 
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of alienation and gift, and Mr. AnaDt Ram 
admitted that he was UDable to pross the 
matter with regard to this portion of the 
case. I confess I am UDable to see on 
what grounds the certificate was granted 
and the appeal is dismissed with costs. 

Appeal dismissed. 
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Le Rossignol, j. 

Tulsi Earn and others —Appellants 

v. 

Ganwa and others— Respondents. 

Mis. S.A. No 1930 of 1921. decided on 
7th February, 1922, from an order of 
District Judge, Ambala, dated 6th July, 
1921. 

Limitation Act, Art. 10—Land in possfssion ot 
vendee—Tone lor pre-emption runs when physical 
possession was taken. 

Where land ecld was in the possession of tenants 
at the date of sale, held ihat constructive possession 
was taken by the vendee at the time of the sale 
and physical possession he took eorue time later 
when he ousted the tenants. And therefore 
limitation began to run from the date when 
physical possession was taken. 

Devi Daijal —for Appellant. 

Abdul Ghani —for Respondent. 

JudgmentThe question in this 
appeal is of limitation only. 

The trial Court dismissed the suit which 
is for pre-emption a9 time barred finding 
that the sale was complete in February, 
1918, that at the time tenants were in pos¬ 
session but were evicted in June 1918, that 
the sale-deed was registered in September, 
1918, and the suit brought in August, 1919. 

The District Judge agreed on all the facts 
but held the suit within lime on the ground 
that as at the time of the sale the land sold 
being in the possession of tenants did not 
admit of physical possession by the 
vendees, the second part of article 10, 
Limitation Act, governed the case. 

Respondent supports the decree of the 
Court below by reference to Ghulam 
Mustafa v. Sahab-ud-dm Khan (1) but in 
that case physical possession was never 
taken before suit. 

I find myself quite unable to agree that 
land sold does not admit of physical 
possession. If I have given a horse on hire 

(1) (1900) 63 P.L.R 1908=1 P.WR. 1908 = 49 
P.R. 1908 (P. B.>. 
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for a month, and then sell him, my vendee 
cannot get physical possession before 
the month is over, yet the horse oan be 
physically possessed. Physical posses¬ 
sion may be refused by some other 
interested person, but obviously the right 
of ownership sold admits of physical 
possession. The taking of possession is 
an overt act which the law has ordained 
shall be notice to all concerned of the 
change of ownership. 

Possession, i.e., constructive possession 
was taken by the vendee at the time of 
the sale physical possession be took some 
time later when be ousted the tenants. 

I hold that the land sold did admit of 
physical possession, and that limitation 
began to run from the date when physical 
possession was taken in June, 1918 and 
therefore, the suit brought in August, 
1919 was too late. 

I accept the appeal and dismiss the suit 
with costs throughout. 

Appeal accepted. 


1924 Lahore 196 (2). 

Abdul Raoof, j. 

Ml. Durgo —Appellant. 

v. 

Premsingh and others —Respondents. 

S. A. No. 1656 of 1921, decided on 31st 
March, 1922, from the decree of District 
Judge, Hoshiarpur, dated 15th Maroh, 
1921. 

(a) Construction ot documents—Will ot gi/t 
' Wasiat ’, use of—Dees not ntcessarily imply a 
util. 

In constructing a document no part of it as far 
as possible should be left out a* redundant. Tba 
mere use of the word ' Wasiat' cannot make a 
transaction a will if it was ically intended that 
the properly should vest in the donee immediately 
durioK the lifetime of the donor. [P. 197, C. 2,] 

(o) Custom [Punjab)—Alienation — Widow in 
possession ot immoveable property of her husband 
has no power to aluna(e permanently. 

In the Punjab, under the customary law, a 
widow in possession of immoveable property of her 
husband has no power to alieDato it permanently. 
There is no distinction in this respect whether the 
property is ancestral or self-acquired. (1922 Lab* 
217, Ref.) [P. 198. C 2.] 

M. C. Maliajan —for Appellant. 

Jagan Nath—lor Respondents. 

Judgment:—The faots ot this casfr 
are few and simple. The land in diepijjo 
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'balotiged to ona Diala, a Kofcooh Rajput, of 
the EaDgra Distridfe. Oo his death it came 
into the possession of his widow M 6 . Bidia 
Davi. The Musammat is said to have 
alienated the land in favour of the plain¬ 
tiff, Prem Singh, by a document, dated 
the 5th August, 1919. She died on the 
15th August, 1919, and ot> her death 
the land wa 9 mutated in the name of 
the defendant Mt. Durgi, widow of Devi 
Dltta, a ooilsin of Diala. Prem Singh 
sued for possession of this land on the 
stfength of the above document which 
is marked as Ex. P-3 on the record. 
The dodument is alleged by him to be a 
\W11. The suit was resisted by the defend¬ 
ant, who is in possession, mainly upon two 
pleas, namely, (i) that the document, the 
basis of the suit, is a deed of gift and 
being unregistered is inadmissible in evid¬ 
ence, and (ii) that Mt. Bidia Devi being 
ehtitled to a life-estate only as a widow, 
she had no power to make a permanent 
alienation by a will in favour of the 
plaintiff. The trial Court found on both 
these points in f&vour of the plaintiff. It 


held the document to be a will and on tl 
question of the validity of the alieoStic 
it held that inasmuch as the land in su 
was not ancestral and as Mt. Dur, 
had no power under the custom to cor 
test the alienation the plaintiff acquire 
a valid title under the will. It also hel 
that it was proved that Mt. Bidia Devi ha 
the customary power of making a will i 
favour of the plaintiff. On all thee 
grounds the trial Court granted a deore 
for possssion to the plaintiff. 

The defendant, Mt. Durgi, appealec 
but the deoree of the trial Court ws 
1 upheld by the learned Distriot Judge. 

The defendant has preferred this seoon 
appeal and ttfofcdtifttfttofl*Biff been raise 
• on her behalf:—(i) relating to the natui 

a °X lr° t0r °* t * 10 dormant sued upoi 
CJ. (W in respect of the' power of M 
Bidia Devi to make a will. The dooumdn 
is, no doubt styled as a will, but in orde 
to deo,d e whether it is a deed of gift or 

tbn of irSTW fi ° d out fche iatea 
&thJt k a S‘ dl * Di I«- 11 she intends' 
2?? 1 W abbUld tatoeffeofc immedi 

b&U e . r i‘ fly tbe -»“b 

nenrto btfa girt, ft, on the otter hand fch 
Mp fotaoM tba4 , h » provi “‘“3 {? 

“> »«*• effeJt uwn £ 

wm b8 h6l<i t0 b9 

WU ' Keadin S the doonmenb as 4 6holc 


in my opinioa there oan be bo possible doubt 
that fche lady intended that the property 
should vest in the donee immediately. In 
spite of the fact that the transfer is styled 
as a wasiat , I find tho following clause 
which leaves no manner of doubt whab the 
Musammat intended 

“ Aur agar zindgi muzhar reh gai to bhi 
ainda guzara ki mustaha 7 hungi. 

If the document was intended to take 
effect after the death of the lady there was 
no necessity for this clause. In my opinion 
tbe lady was quite consoious that she had 
parted with fche property in favour of the 
plaintiff and that was why she made a pro¬ 
vision for her maintenance in case of her 
continuing to live. Accor ling to the gene¬ 
ral rule of construction, no part of a docu¬ 
ment as far a 9 possible is to be left out as 
redundant. Both the Courts below have 
ignored the effect of this clause above- 
mentioned. The learned Judge of fche Ap¬ 
pellate Court ba 9 referred to this clause in 
hi3 judgment and to the contention put 
forward on behalf of tbe plaintiff on the 
basis of that olause, but be has not tried 
to meet the argucbeot. All that he has 
said in his judgment on this point is " But 
I consider that fche tone and meaning of 
the document taken as a whole is that it is 
in fact a will and not a deed of gift. ” This 
finding entirely igaores fche contention 
based upon the clause. It is not neoes 9 ary 
to refer to fche various authorities cited 
before me to support the proposition that 
the mere use of the word ‘ wasiat 9 cannot 
make a transaction a will if it was really 
intended that tbe property should vest in 
the donee immediately during the lifetime 
of the donor. I am, therefore, clearly of 
opinion that fche document is a gift and as 
such required registration under olause (a) 
of section 17 of the Registration Act, and 
that being unregistered was inadmissible in 
evidence. On this finding alone fche suit of 
the plaintiff must fail. 

On the seoond point Mr. Mehr Chand 
Mahajan has argued that no female in 
possession of immoveable peprorty inherited 
from her husband oan permanently alienate 
such property and that no distinction oan 
be made between an anoestral property and 
aelf-aoquired property in this respect. In 
support of this argument he has relied on 
paragraph 64 of Rattigan’s Digest of 

in whioh khe ru,e ia ftn» 

stated: Eioept as provided in 
37 dr paragraph 62, do female in 


paragraph 

bostaasiori 
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of immoveable property acquired from her 
husband, father, grandfather, • son or 
grandson otherwise than as a free and 
absolute gift can permanently alienate such 
property. ” 

In the case of Dalipa v. Dallu , Civil 
Appeal No. 2163 of 1916, a Division Bench, 
of which the learned Chief Justice was a 
member, described that under Hindu Law 
a widow takes only a limited life-interest 
in the estate and the nature of her interest 
can never alter even though there be a com¬ 
plete want of heirs. The learned Judges 
went on to observe that, ' so far as we are 
aware, it has never been suggested that the 
life-interest in an estate whiob custom 
grants to a widow is in any way wider than 
the interest which she takes under the 
Hindu Law. ” 

So far as the parties to the present oase 
are concerned, the rixvaj-i-am of the Kangra 
District prepared by Mr. Middleton also 
supports the proposition. At page 70 of 
Volume XXVIII is to be found the 
question and answer on the subject. 
Question No 45 embracing almost all the 
questions arising in connection with this 
matter was put in the following words :— 

“ Question No. 45. What is the nature 
of the widow's interest where she succeeds ? 
Wbat rights of alienation has she? 

" (i) Under what special oircumstance9 
or for what special purposes can she 
alienate? 

" 00 Is any distinction made in this 
matter between moveable and immoveable 
ancestral and acquired property, or in 
respect of alienations to the kindred of the 
deceased ? Supposing alienations to be 
permissible, whoso consent is necessary to 
make it valid ?” 

The custom was thus stated in the 
answer: 

Answer.—The widow suoceeds to a 
limited life interest in the eslate only. 
There i9 no restriction on her power to 
alienate moveable property. She can, how¬ 
ever, only alienate ancestral immoveable 
property or immoveable property acquired 
by her husband, temporarily and for legal 
necessity, i.e., for payment of her husband's 
just debts, or Government Revenue, to 
defray the expenses of her daughter’s 
marriage or family or for any other special 
and sufficient reason. She has, however, 
no power to effect a peimaneDt alienation. 
No distinction is drawn between ancestral 
property and property acquired by her 


deceased husband. The widow making an 
alienation should first offer to do bo to the 
collaterals and only on their refusal should 
she alienate to a stranger.” 

In the case of Govinda v. Nandu (1), 
Letters Patent Appeal No. 136 of 1921, 
the learned Chief Justice, sitting with 
Mr. Justice Martineau, made the following 
observation :— 

' In this case, however, we are dealing 
with alienations made by females whose 
power of disposition over the property 
was admittedly restricted, and it has been 
held by a Division Bench in Civil Appeal 
No. 128 of 1917 [Diyal Euar v. Alehtab - 
Kaur (2)] that the estate of a widow 
under Customary Law is subject to the . 
same restrictions as that of a widow under 
Hindu Law. ” 

These are two recent decisions of this 
High Court whioh have a direct bearing on 
the question to be decided in this case. In 
accordance with the rule laid down in these 
cases I must bold, that Mt . Bidia. 
Devi had no power to make the alienation- 
relied upon by the plaintiff. The plaintiff, 
therefore, has acquired no title under the 
document sued upon. On this ground also, 
the suit of the plaintiff must fail. In view 
of the above tiudings this appeal must 
9ucceod. 

I accordingly accept the appeal and, set* 
ting aside tb6 judgments and decrees of the • 
Courts below, dismiss the suit of the- 
plaintiff with oosts in all Courts. 

Appeal accepted. 


(1) 1922 Lah. 217. 

(2) (1921) 3 L.L J 468 = 74 I.C. 699. 
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8cott-Smith, j. 

Firm Udho Ram-Chandi Ram— • 
Appellants. 

v. 

Firm Bern Raj Tcj-Bhan and others 
Respondents. 

S. A. No. 2681 of 1921, decided on 20th 
June, 1922, from the deoree of District 
Judge, Mianwali, dated 29th August, 1921. 

(a) Legctialle Instruments Act, 8. € 4 —Loss of 
hundi—Presentment is not dispensed tcith • 

The Ioeb of a bill or cote does not txouie non- 

pre66Dlment. 
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(b) Negotiable Instruments Act, 8. 4o la)—Hundi 
payable at sight-Lou of, does not gwe a right to 
demand duplicate. 

Wboro a hundi ia payable at eight, the holder is 
not as of right entitled to demand a duplicate 
under 8. 45 (a). Moreover as it is payable at 
sight it cannot be said that it was lost belore it 
was overdue. But a duplicate may be demanded 
on equitable principles where a bill is lost whether 
before or alter maturity as the right to demand 
duplicate is a part o( the merohantile laws of the 
ooantries' 

(c) Negotiable Instruments Act, 8. 76[a)—Bundi 
lost—Duplicate not supplied—No presentment ts 
necessary. 

Where a buodi is lost and the drawer refuses to 
supply a duplicate, no presentment i9 necessary 
nnder B. 76 (a). [P. 200,0. 1.) 

M. S. Bhagat—ior Appellants. 

M. L. Puri and Nanak Ohand —for 
Respondents. 

Judgment:—This is a seoond appeal 
from the order of the District Judge, 
Mianwali, dismissing the plaintiff's suit lor 
B8. 994-8*0 based upon a hundi. The 
hundi was payable at 9igbt and was drawn 
by the firm, defendant No. 3, upon a 
Bombay fiftn not a party to the suit. It 
was drawn in favour of defendant No. 2, 
whoendorsed it in favour of defendantNo. 1. 
Defendant No. 1 firm in its turn sold it to 
the plaintiff, plaintiff stated that the 
hundi had been lost. According to the 
plaintiff’s allegation the hundi was sent to 
their Commission Agents in Amritsar in 
January, 1919, and in May, 1920, when the 
latter came to settle up accounts, it was 
ascertained that the hundi was never 
reoeived by them. As against defendants 
Nos. 1 and 2 tbe learned Distriot Judge 
dismissed the suit on the ground that as 
the hundi had been lost there had been no 
presentment thereof for payment in accord* 
ance with the provisions of section 64 of 
tbe Negotiable Instruments Act. Ab 
regards defendant No. 3 he dismissed tde 
suit as it had not been shown that the 
drawer, i e. defendant No. 3 oould not suffer 
damage from the want of snoh presentment. 
Plaintiffs stated that when it wa9 discover¬ 
ed that the hundi had been lost 
be asked defendant No. 3 to supply a 
duplicate, which, however, defendant No. 3 

a ? if* fcli0 Negotiable Instruments 
Aot by Bbaahyam and Adiga, 2nd Edition, 
at page 284 it is stated that ,f neither 
an rnptoy nor death of the party dispenses 
with presentment nnder section 64 and 
that even the loss of the bill or the note 
does not excuse non-presentment/’ I 


am, therefore, clearly of opinion that 
the learned District Judge has rightly held 
that defendants Nos. 1 and 2 are not 
liable. Mr. M. S. Bbagat on behalf of 
the appellant says that no plea was 
raised in the trial Court about non- 
presentment and that, therefore, such a 
plea should not be allowed at the present 
stage. It appears, however, from tbe pleas 
of defendant No. 1 that he urged that the 
drawee should have been asked by tbe 
plaintiff for tbe payment of the amount 
due, in other words, be meant that there 
should have been presentment to tbe 
drawee. Moreover, from the judgment of 
tbe learned Distriot Judge it appears that 
the point which i9 a legal one, was fnllv 
argued before him. 

As regards defendant No. 3, the drawer 
of the hundi, it appears to me that as the 
hundi was payable at sight tbe holder was 
nob as of right entitled to demand a 
duplicate under section 45 (n) of the 
Negotiable Instruments Act. Moreover, 
as it was payable at eight it cannot be 
said that it was lost before it was overdue. 
Messrs. Bha6byam and Adiga in the work 
referred to above at page 214 state the 
following rule. Power to obtain duplicate 
in case of loss is a part of the mercantile 
laws of countries and ample 9cope is given 
to it by Court of Equity in England both on 
bills lost before and after maturity and on 
notes as well.” The learned authors go on 
to say that the section is not so wide as 
the proposition of law laid down in the 
above passage ; for it is cou fined in its 
operation to bills only, and that, too, 
Ir ^3 ^ arrive at maturity ; moreover, 
the remedy given by the seotion to the 
loser is against the drawer alone. But the 
Indian Courts administering rules of equity, 
justice, and good oonsoienoe will adopt the 
above rule as being not only in consotanoe 
with the spirit of the seotion but also as 
being the rule applied to similar oases in 
England. Defendant No..3 never appeared 
in the trial Court. There was, therefore, 
no plea by him that the plaintiff was not 
entitled aooording to mercantile usage to 
demand a duplicate of the lost hundi , I 
have no doubt that he was so entitled and 
as defendant No. 3 refused to supply him 
with one it was impossible for tbe plaintiff 
fro make any presentment to tbe drawees. 
Therefore, I am of opinion that, under 
section 76 (a) of the Negotiable Instrument. 
Ad), no presentment for payment was 
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necessary as against defendant No. 3 
because, owing to his own refusal to 
supply a duplicate, none was presented to 
drawee. 

I, therefore, accept the appeal on equit¬ 
able grounds so far as defendant No. 3 
is concerned and give the plaintiff a decree 
for the sum claimed with costs against 
him in all the Courts. As against 
defendants Nos. 1 and 2 the appeal i 9 
dismissed with costs. 

Appeal accepted in part. 

1924 Lahore 200. 

Raoof and Fforde, jj. 

Mahomed Shaft and another —Appellants. 

v. 

Mt. Kalsum Di and others —Respondents. 

Civ. App. No. 2 of 1922, decided 1 on the 
23rd July, 1923, from the decree of the 
Senior Sub Judge, Delhi, dated 6th June, 
1921. 

(a) Mahomedan Law-Sale by mother as guar¬ 
dian is void. 

A mother under the yUhomedao Law has do 
power to dispose of the immoveable properly 
belonging to her minor ohildren and a sale by her 
of their property is void. (45 Cal. 878 (P.C ), Foil.) 
[P. 203, C. l.J 

(b) Pardhanashin lady—Suing as plaintiff and 
alleging fraud and deception , must prove it. 

If a transferee ffom a pardanashm lady comes 
into Court to enforce a deed executed by a lady, it 
lies upon him to prove that it was obtained from 
her fairly, that the terms of the deed were explained 
to her, that she had independent advice before 
executing the deed and that she had benefited by 
it. But when a pardhanashin lady cemes into 
Court as a plaintiff with 6pecifio allegations of 
fraud and deception it lies upon her to make out 
a pritna facie case, before the transferee can be 
oalled upon to show that the deed bad been 
properly obtained from her. (1899 A.W.N. 25, Foil.) 
[P. 204. C. 2.] 

(o) Pardhanashin lady—Literate and litigiting 
lady cannot claim the same privileges. 

Where a pardhanashin lady is literate and 
there is evidence to show that the lady has 
been carrying on litigation and has been 
entering into moDOy transactions and is far from 
being inexperienced in saoh matters. Held ; that 
euoh a lady does not oome under the desonption 
given in 8 AH. 267 and 11 M.I.A. 551 of a pardha¬ 
nashin lady who ought to bo protected by 
epeoial privileges. [P. 207, C. 1.] 

Muhammad Iqbal—lor Appellants. 

Aziz Ahmad , Ghulam Rasul and Mohsin 
Shah —for the Respondents. 

Abdul Raoof, J.:—This appeal had 
arisen out of a suit brought by Mt. Kalsum 
Bi and others for the cancellation of two 


8 ale-deed 9 executed by be* ahd others in 
favour of the appellants Mohamad Shttfi 
and Abdul Rashid. The parties to the suit 
belong to a class of Musalmans called 
Punjabi Mahomedans. They oarry on 
trade and are well known for their 
keen business instinct. Besides carrying 
on trade some of them own lands and 
houses also. The pedigree table given in 
the judgment of the trial Court shows the 
relationship between the parties concerned 
in this appeal. Abdol Rashid, Mabomad 
Sbafi and Riaz-ud-Din were three brothers 
being the sons Qf Aziz-ud-Din. Riaz-ud- 
Din bad married two wives. By hisfitet 
wife Mt. Mobd-ul-Nisa, who pre-deceased 
him, he had two sons and two daughters, 
namely, Bashir-ud-Din, Shuja-bd-£)in, 
Mt. Sughra Jan and Mt. Ashraf-u!-Nida. By 
his second wife Mb. Kalsum Br he had five 
children, namely, Iqbal Ahmad, son, and 
Mt. Mussarat Begum, Mt. Kudsia Begum, 
Mt. Amat-ul-Basit and Mt. Zubaida Begum, 
daughters. Riaz-ud-Din died on the 9th 
of March, 1914. In the year, 1913, in his 
lifetime he stood in need of money to pay 
otf certain creditors. Under a deed, dated 
the 1st of July, 1913, he borrowed 
Rs. 6,000, from his wife Mt. Kalsum Bl. 
Tho document was written in the shape of 
a conditional sale-deed. Mt. Kalsum Bi 
had to go to Lahore to her brother Sheikh 
Muhammad Naki, an Honorary Magis¬ 
trate, to get money from him in order 
to pay her husband Riaz-ud-Din. On 
her arrival at Lahore she did not find her 
brother there but succeeded in raising 
Rs. 2,000 in his absence and returned 
to Delhi. Later on Sheikh Muham¬ 
mad Naki went to Delhi and handed over 
to his 9 iater on tho 11th of July, 1913, six 
currency notes of Rs. 1,000 each out of 
which the balance of Rs. 4,000 was paid to 
Riaz-ud Din. Sheikh Muhammad Naki 
obtained a written receipt from his sister, 
Mb. Kalsum Bi, who signed it with her own 
pen in Persian oharacter. This is trans¬ 
lated and printed at page 8 of the paper 
book in First Appeal No. 2784 of 1915. 
Shortly a cer this tho joint property of the 
three brothers was partitioned and one- 
third was allotted to eaoh of the brothers. 
On the death of Riaz ud-Din the property 
conditionally sold to Mt. Kalsum Bi was 
mutated in her name, in spite of objections 
raised by her step-sons. Thereupon Bashir- 
ud-Din and Shuja-ud-Din, the step-sons, 
brought) a suit against her for the recovery 
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of Ibeir share (28-96) of inheritance in 
the property ldfo by their father. That 
suit was resisted by Mt. Kalsum Bi on the 
ground that the property had been sold to 
her absolutely forRs. 6,000 by a sale-deed, 
■ dated the ist of July, 1913. Mr. Dundas, 
the Distriot Judge, however, held that the 
property bad been only conditionally sold 
as a security for the Rs. 6,000 lent by her 
to her husband Riaz-ud-Din. It Was found 
i>y the learned District Judge that a sum 
of Bs. 7,400 was due to Mt. Kalsum Bi, 
namely, Rs. 6,000 paid by her under the 
conditional sale-deed and Rs. 1,400 which 
she had paid to Mt. Muhammadi Jan and 
Mt. Shamas-ul-Nisa to adjust the partition 
of the property in suit. A decree was 
passed in favour of the plaintiffs ou the 
29th June, 1915, (or joint possession by 
redemption of 28/96 of the property in suit 
on payment of 28/96 of Rs. 7,400, i.e„ 
Rs. 2,158-5-4, together with the defendant s 
costs in this suit. Against this decree 
Mt. Kalsum Bi filed an appeal in the Chief 
Court whioh was registered as First Appeal 
No. 2784 of 1915. Under the conditional 
sale-deed of the 1st of July, 1913, to which 
the litigation just referred to, related four 
properties were mortgaged, namely :— 

(1) ird of a house called Jamanwala. 

(2) ird of a bouse oalled Nibwala. 

(3) ird of two plots of agricultural land 
in Chandrawal Ohah, Danishmand Khan. 

(4) Jrd share in a garden called Dolawa 
in Ladhaura Kalan, 


In addition to the first appeal penai 
in the Chief Court Mt. Kalsum Bi w 
carrying on litigation against her huabanc 
brothers, both in the Civil and the Reven 
Courts. She had brought two suits f 
aooounts—one in tb6 Revenue Court a 
the other in the Civil Court. On the 30 
of August, 1918, Mt. Kalsum Bi on her o\ 
behalf and as the guardian of her min 
ohildren, Iqbal Ahmad, Mt. Mussarr 
Begum and Mt. Kuuaia Begum, execuo 
two sale-deeds in favour of Abdul Bash 
and Muhammad Shafi in respect of the 
ah&rea in the entire property left by Ria 
Od-Din. Mt. Amat-ul-Basit, Mt. Zubai. 
Begum, her adult daughters, Bashir-u 
Dm, Shaja-ud-Din, and Mumtaz Ahmi 
also joined her in the execution of tl 
deeds by whioh they transferred the 

he ,"?**■ Ae Mumtaz Ahme 
bad purchased the shares of Mt. Sughi 

Jan and Mt. Asbraf-ul-Nisa, the stei 

daughters of Mt, Kalaum Bi ha i 


their repreaentative-in-interest joined in 
executing the sale-deeds in respect of their 
shares. Thus Abdul RaBhid and Muham¬ 
mad Shafi acquired the whole of the estate 
left by • Riaz-ud-Din. The list of the 
property sold to Abdul Rashid is translated 
and printed at page 5 of the paper book in 
Civil Appeal No. 2 of 1922 as list ’ A' and 
the list of the property sold to Muhammad 
Shafi is translated and printed at page 4 of 
the paper book as list ‘ B ’. The con¬ 
sideration for the sale in favour of Abdul 
Rashid was Rs. 8,975 and that for the 
sale-dead in favour of Muhammad Shafi 
was Rs. 5,475 a9 stated in the two sale- 
deeds. Under one of the conditions entered 
in the two sale-deeds Mt. Kalsum Bi 
accepted the correctness of the decision 
of Mr. Dundas and undertook to present 
an application to the Chief Court for tbo 
withdrawal of the appeal. 

The suit which ha6 given rise to this 
appeal was instituted on the 19th of Maroh 
1919 by (1) Mt. Kalsum Bi, (2) Iqbal 
Ahmad, minor son, (3) Mt. Kudsitf 
Begum, and (4) Mt. Mussarrat Begum, 
minor daughters of Riaz-ud-Din through 
Muhammad Sultan, (5) Mt. Amat-ul- 
Basit, and (6) Mt. Zubaida Begum 
principally against the two vendees Abdul 
Rashid and Muhammad Shafi, aod Shuja- 
ud-Diu, Bashir-ud-DiD, Mumtaz Ahmed, 
Mt. Sbam3had Jan and Mt. Putli Jan as 
pro jorma defendants. The last named 
two defendants were impleaded beoause 
they were said to have obtained a oontraot 
for sale from Abdul Rashid and Muham¬ 
mad Shafi in respect of a portion of the 
properties purchased by them. As already 
stated the suit was for the cancellation of 
the two sale-deeds on the grounds men¬ 
tioned in the petition of plaint. Those 
grounds are set forth in paragraphs 4 and 
0 ot the plaint in the following words 


4. Defend ants Nos. 1 to 5 deoeived the plaint- 
h ?V KB pr0perty eotar «* io paragraph 
as P a L nt, u apl0 ‘ 01 0DUurabl « Mod known 

, i' , W , h , ,oh 18 imafi < measuring bighas 5 
a wolf khatauni No. 2« with 

.mJS?* \ M<XU ** Badhaura Kalao. are of a 
vdry small value and that therefore all the 

disputes Bhould be settled. AooonJinRly tho 

list h R 8 ^! 6 ‘ ia ‘° anti ‘he property in the 

Rs 5 47 B W ,?n , 8 °i d il, Muhammad Shafi for 
Rs. 6,476-13 ° under d*ds, dated tho 80rtl August, 


and the miD0E8 deoiived. 
ni 1 ?°*' ® * nd 6 < having taken advantage 

oi tbo fact that the plaintiffs were inexperienoeff 
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and paidanashin ladies, got the properly nbioh 
was of very high value sold to them for a very low 
price and also got eucb condition* as were never 
accepted by the plaintifis entered in the sale-deed. 
A heavy sum was shown as due to Mumtaz 
Ahmad. AH these proceedings were fictitious. 
The plaintiffs were never informed of them.” 

In paragraph 10 the plaintiffs prayed 
that it might be declared that the 
documents in question had been got 
executed through fraud and were unauthor¬ 
ised and detrimental to the interests of 
the minors so far as they concerned them 
and that they be cancelled as against all 
the plaintiffs. The suit was resisted by 
the defendants on various grounds. The 
jawab-i dawa of the defendants Muhammad 
Shafi and Abdul Rashid is printed at 
pages 66 and 67 of the paper book and 
contains the following plea on the most 
material questions arising for deoision in 
the case:— 

“ The plaintiffs were not deceived in any way. 
According to law the plaintiffs should elate dis¬ 
tinctly in the plaint what fraud was exercised on 
them and bow it was exercised. Tho petition of 
plaint is liable to be amended. The plaintiffs may 
bo direoted to sta’o tho fraud in detail and also 
etato the conditions which were not accepted by 
them (plaintiffs) and which were got entered in 
the deed according to their statement. Plaintiff 
No. 1 is a literate and an intelligent w^man. She 
has ofteu chances of litigation. She understands 
matters fully. There w*9 conversation with plaint¬ 
iff No. 1 and olher plaintiffs who after duly 
oODSUltiDg the matter and folly enquiring about 
the price got the sale-deed registered m favour of 
defendant Nos. 4 and 5. The receipt for the 
earnest money was executed on the 13th August, 
1918. The sale-deeds were registered on the 31st 
August, 1918. The receipt marked D. I is attached 
to this jaw&b-i-dawa. Moreover, plaintiff No. 1 
sent a notice marked D. II to defendant No. 4 on 
the 1 ltb December, 1918 and notice marked 
D. Ill to defendant No. 5 making a demand for the 
money and the hundis exeouted in lieu of the 
earnest-money and recovered the amount of the 
hundis from defendant No. 4. The 6ale deed3 bear 
the signatures of the plaintiff’s advisers and 
relatives. The sons in-law of plaintiff No. 1 and 
the husbands of plaintiffs Nos. 6 and 6 indentified 
them at the time of registration.” 

It was also pleaded that the sale was for 
the benefit of the minors and that the 
other adult co-sharers had executed this 
sale deed aftor due consideration for their 
own benefit as well as for the benefit of the 
other plaintifls-minors who are their 
descendants and sisters and that they were 
bound thereby according to law. Defend¬ 
ants Nos. 6 and 7 disclaimed all 
connection with the property in suit and 
it is admitted before us that they dropped 
out of the suit and had no concern with it. 
The other defendants supported the pleas 


urged by Muhammad Sbafi and Abdul 
Rashid. On the 8th of July, 1919 the. 
Court made the following order which is 
translated and printed at page 72 of the. 
paper book:— 

“The plaintiff contends that she was deooived. 
But she ha9 not stated what sort of fraud has been 
practised on her. It ie therefore her duty to file 
correct and detailed plaint • • • • ” 

In compliance with this order 
Mt. Kalsum Bi filed a further statement of 
her olaim setting out the points regard¬ 
ing which the fraud was alleged to have 
been practised :— 

"(l) It was stated with regard to the property 
that it wa9 of a very small value, that the value,, 
for which it was being sold was much more than 
the market price. 

“ (2) No mention about the payment of any 
item to Mumtaz Ahmad was made to plaintiff 
No. 1. 

" (3) Plaintiff No. 1 never agreed that she 
would withdraw from her appeal case pending in 
the Chief Court of tho Punjab. 

“(1) Every undue advantage was taken of the 
fact that plaintiff No. 1 was a pirdanoshin lady. 
8be trusted the defendants, and put her signature 
on the document. 8be did uot understand all the 
conditions. ” 

Tho defendants Muhammad Shafi and 
Abdul Rashid filed an additional jawab-i - 
daioa to meet the case set up by the plaint¬ 
iff Mt. Kalsum Bi in which they stated that 
the plaintiff, having herself fully ascertained 
from her sous-in-law, other relatives and 
advisers the value of the property, bad 
sold it for the highest market value; that 
she knew all about Mumtaz Ahmad ; that 
she had agreed to withdraw her appeal pend¬ 
ing in the Chief Court; and that although 
the plaintiff was apparently a pardanashin 
lady she was literate, she bad been fight¬ 
ing cases; she had in* every way obtained 
full information from her advisers and 
relatives and that she fully understood all 
the terms of the 9ale-deeds. Before issues 
were framed in the case the appeal of 
Mt. Kalsum Bi (Civil Appeal No. 2784 of 
1915) came up for decision before the High 
Court on the 9th oi February, 1920, and it 
was urged on behalf of the respondents that 
in consequence of a compromise the terms 
of which were incorporated in the deeds of 
sale Mt. Kalsum Bi had agreed to withdraw 
the appeal and that, therefore, it could not 
be heard. Mt. Kalsum Bi’s Counsel replied 
that the sale-deeds were being contested. 
Thereupon the learned Judges before whom 
the appeal had come up for deoision 
direoted the Court to take evidence, and 
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deoide whether a valid agreement had been 
arrived at between the parties under which 
Mt. Kalsum Bi had agreed to withdraw the 
appeal. By consent of parlies evidence 
was recorded in the inquir> held according 
to the orders of the High Court and the 
evidence taken in the inquiry by consent 
of parties was to be read as part of 
evidence in this oase. On the 13th of 
January the statement of Abdul Eashid, 
defendant No. 4 was recorded under Order 
10, rules 2 and 3, Civil Procedure Code, and 
be made the following statement wbioh is 
to be found printed at page 86 of the paper 
book:— 


"The price of the properly al the lime of the 
sale wai the same for which il wae purchased. 1 
did not purchaso property of a higher prico in 1918. 
The price of the property ha9 Dot risen as yet and 
ifl the same as before. The conditions giveD in 
the sale-deed wereiettled with Mt. Kalaom Bi. The 
same conditions as were settled were got witten 
in the deed. The eaJe-deed was read over and her 
sons in-law were present. Local Commissioner 
was appointed by A'aji Fazl-ul-Rabman, Revenue 
Assistant. They got a settlement made. Muham- 
mau Mian was aleo one of the persons who got 
the settlement made. An agreement wa 9 made to 
sell a plot of 6.000 yards to Musgammat Chhamma 
Jan for Rg. 16,000, a reoeipt was exeouted, but she 
made a reloaal. The plaiutifis had a share accord¬ 
ing to the Muhammadan Law before the sale. 
Raiz-ud-Din had l/3rd share. ” 


Counsel for the plaintiff Mt. Kalsum B 
on the same date made the following state 
ment which is to be found on the aami 
page 

“ Th. dettndaole took advantage of the faot o 
Mt. Kaleum Bi and the other females 

Ifw .1' . * e,D B . pardanashin ladies am 
said that in spite of the property beini 
ol a imal value they were giving the pnoe aekei 

Iff lh n“; Tl ?e ,8m9le8 agreed, being thu 
deooived. But such conditions as were not settle! 
were got entered in the sale deed. The sale ii 
quite adverse to the rights of the minora. Heno 
H is ‘hat|it might be deolared null and void 

,o b " ok ib ° 

The following issues were framed by th< 
Court after rooording the statements 01 
toe parties, namely :— 

(lj Was the sale made for the benefit ol 
•he minors? 

th l 8ftle 80t “ ade a,ter th « 

objects? b6eQ IUlly iDf0rmad of ita 

R»K 0 Waa pr °P« rt y ol a higher value ? 
nn h. lJr 9D8 a ntly " hen the was taken 

So “ Nath, Senior Subordinate 
Judge Mr. Abdul A z i 2| the puJSg 

XS* “ i elD ! que8bioned as to the 
Datura of the fraud which waa alleged to 


have been committed by the defendants- 
vendees stated that the fraud was that 
the defendants gave Mb. Kalsum Bi tc 
understand that the property in suit was 
of a very little value and it would be better 
to sell it to them and it would be beneficial 
to the plaintiffs. It was further represented 
that Mt. Kalsum Bi’s sons-in-law were use¬ 
lessly deoeiving her. In consequence of 
this statement the issues originally framed 
by Mr. Abdus Samaa, Subordinate Judge, 
2nd Class, were recast as follows :— 

(1) Was the sale in suit for the benefit 
of the minors? 

(2) Was it duly executed by Mt. Kalsum 
Bi after properly understanding its terms ? 

(3) Is it tainted with fraud and undue 
influence ? 

After ooDsideriDg the evidence produoed 
on behalf of Mt. Kalsum Bi, the Lower 
Court held that the fraud and the deception 
pleaded by her were not established, but 
that being a pardanashin lady 6he was 
entitled to the protection aflorded to parda¬ 
nashin ladies under several Privy Council 
rulings. On the basis of this view the 
learned Judge of the Court below proceeded 
to examine the evidence given on behalf of 
the defendants aud came to the conclusion 
that the requirements of the rules laid down 
by their Lordships of the Privy Council 
were not satisfied. In the oase of the 
minor plaintiffs the learned Subordinate 
Judge rightly held that the sale was 
db initio void as a mother under the 
Muhammadan Law has no power to 
dispose of the immoveable property 
belonging to minor children. This baa 
been authoritatively settled by the latest ' 
Privy Council ruling in the oase of Imam • 
bandi v. Uutsaddi (1), As regards the. 
two major daughters of Mt. Kalsum Bi the 
learned Subordinate Judge held that they 
had exercised no independent judgment in 
selling their shares and that they had 
acted as told by their mother. There being 
no evidence on the record to show that 
the terms of the sale-deed were ever 
explained to them or that they bad received 
any sums the learned Judge held that the 
sale oould not be held to be binding upon 
them. In the opinion of the learned Sub¬ 
ordinate Judge the deoision of the whole 
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case turned upon the point whether the 
9ale deed should be upheld as against 
Mt. Kalsum Bi. Then having come to the 
conclusion that they were not binding even 
upon her the Court granted a decree in 
favour of the plaintiffs and against the 
defendants cancelling the sale-deeds as far 
as they related to the plaintiffs’ share on 
payment of Rs. 7,432-13-0 to Abdul Rashid 
and Rs. 232-13-0 to Mahomad Shafi. 

Against this decision the present aopeal 
has been preferred by the defendants Maho- 
mad Shafi and Abdul Rashid and Dr. Sir 
Muhammad Iqbal has argued their case 
before us. He has very frankly admitted 
the correctness of the decision of the Court 
below as regards the minor plaintiffs. He 
has addressed a feeble argument as regards 
the adult daughters of Mt. Kalsum Bi, 
but as he is unable to point out anv evi¬ 
dence on the record to prove that the terms 
of the sale-deeds were settled wi'h them 
or that any one besides Mt. Kalsum Bi 
had looked after their interest, bis 
argument cannot be accepted. The terms 
of the sale-deeds are not shown to have been 
explained to them nor is there any ovideoce 
to show that they were in any way benefited 
by the transaction. We must, therefore, 
hold that the sale-deeds so far as they 
affect the shares of Mt. Kalsum Bi’s child¬ 
ren have been rightly cancelled. The real 
question to be decided in this appeal is 
whether the sale-deeds should be cancelled 
a 3 against Mt. Kalsum Bi also or whether 
they should be allowol to stand. A careful 
examination of the plaint makes it quite 
clear that Mt. Kalsum Bi attacked the 
sale-deeds on the grounds of fraud, decep¬ 
tion and undue influence Before the 
framing of the issues counsel for the plaint¬ 
iffs made it quite clear that the plaintiffs 
wanted to have the sale-deeds cancelled on 
the ground of fraud. In the supplementary 
statement of their claim printed at page 72 
of the paper book the particulars of the 
fraud were set out. Prima facie therefore, 
the claim of Mt. Kalsum Bi should staud 
or fall on her success or failure to establish 
the allegations made in the plaint and iu 
the pleadings. 

' The only question that requires 
consideration is whether a pardanashin 
lady who comes into Court with specific 
allegations of fraud can be relieved of the 
necessity of establishing those allegations 
•on the mere ground that she is entitled to 
special consideration and protection if a 


dooument executed by her is sought to be 
enforced against her. There can be no 
doubt that if a transferee from a patdd • 
nashin lady comes into Court to enforce a 
deed executed by a lady it lies upon him 
to prove that it was obtained from her 
fairly, that the terms of the deed were ex¬ 
plained to her, that she had independent 
advice before executing the deed and that 
she had benefited by it. We are on the 
other hand clearly of opinion that when a 
pardanashin lady comes into Court as & 
plaintiff with speoifio allegations of fraud 
and deception it lies upon her to make out 
pnma facie case before the transferee caff 
be called upon to show that the deed had 
been properly obtained from her. This 
view is fully supported by the decision of 
the Allahabad High Court in the case of 
Naushani Begum v. Intizar Begum (2). That 
was a case in which the plaintiff a parda¬ 
nashin lady sought to set aside a power of 
attorney executed by her on the 17th of 
November, 1892, in favour of one Inayat 
Husen Khan and a sale-deed, dated the 
21st of November, 1892, which purported 
to have been executed on behalf of the 
plaintiff in favour of the vendee. Thd 
plaintiff alleged in her plaint that her 
attorney had led her to believe that a 
certain person was willing to purchase her 
share in Mauza Samaria Auup for a 
consideration in excess of the real value of 
the property; that the plaintiff believing 
this statement of the attorney to be true 
had agreed to sell the property ; that after 
she had agreed to effect the sale it wa9 
represented to her that a power of attorney 
was neoessary for the purposo of registra¬ 
tion and mutation proceedings, and that 
thereupon 9be had executed the power of 
attorney, dated the 17th of Novomber, 
1892. She averred that she neither 
understood the purport of the deed nor was 
it explained to her. She added that the 
attorney had executed a sale-deed of 
the property in favour of the vended 
for a consideration of R9. 5,000 with¬ 
out the knowledge or consent of the 
plaintiff. She failed to prove the allegations 
made by bei* in the plaint, but the trial 
Court holding that the plaintiff being a 
pardanashin lady the burden of proof lay 
upon the vendee to prove tbit the sale-deed 
was fairly obtained from the plaintiff and 
that she had understood the nature and 

(3) (1899) A.w.tf. 35. 
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effeot of it, decreed the claims and set aside 
the document On appeal Banerji and 
Aikman, jj., reversed the decision of the 
trial Court and made the following pertinent 
observations in their judgment:— 

"His {the appellant's Vakil) main contention 
before us ie that tbe burden of proof was impro¬ 
perly cast upon tbe defendant-appellaot, aod tbat 
it w«*3 the duty of tbe plaintiff to prove by some 
prima facie evidence ibo allegations made by her 
in her plaint. In our opinion this contention is 
well founded. No doubt, their Lordships of tbe 
Privy Council and tbe Courts in this country have 
been jealouftiy watchful of tbe interest of parda - 
noshin ladie6 ( and it bas been held tbat where a 
transaction by a pardanashin lady is relied upon 
it is tbe duty of tbe person who relies upon suob 
transaction not only to prove that it was entered 
into by tbe pardanashxn lady, but also that she 
understood {he nature and effect of it. Where a 
plaintiff come? info Coyrt aod keeks to enforce a 
contract made by a pardanashin lady that principle 
would apply in all its force, but, as observed by tbeir 
Lordebips of the Privy Council in Kali Prashad 
Tewari v. Raja Sahib Perhlad Sen (3) a party who 
oomes into Court to 6et aside a contraot under 
whioh there has beeu possession and enjoyment is 
in a very different position from a person who 
oomes into Court to enforce a deed. In the forraor 
oase tbe burden of establishing at least a good p» ima 
facie title to tbe relief sought by the plaintiff lies 
on tbe plaintiff. In the case of a pardanashin 
lady tbo quantum of evidence which would be 
required from the plaintiff would, in our opinion, 
not be the same a) that required from any other 
plaintiff seeking to avoid hrs deliberate act, but 
that some priml facie evidence is neoesaary. even 
in the oase of a pardanashin lady, is a proposition 
whiob oannot be disputed.” 


We entirely agree in every word of l 
passage quoted. In the present case, 
fonDd by the Court below, Mb. Kalsum 
entirely failed to establish the allegatic 
made in her plaint on the strength of wh: 
ebe had asked tbe Court to set aside f 
sole-deeds. It was not denied that I 
sale-deeds were executed by her with 
view to settle all the disputes whiob h 
taken place between the parties. Af 
referring to this matter in paragraph 4 of 1 
plaint the plaintiff went on to state that 

“ Accordingly the properly cutered in tbo lie 
was sold to Abdul Rwbid for Rs. 8,975-13-0 n 
tbo property entered h, the hat B w^a s .Id 

' 0r R8 6 ' 476 * 13 0 under de 
aatea tbe doth August, 19 10 .** 

It is admitted that the oontraot w 
Owned out and tbe vendees, who wt 

baT^ ‘ D , D088ea8ion ol the property so 

Thus th« h°T? L ° { th08e 
Thus the object of the suit was to get, 

of the sale-deeds which the plaintiff L 
(8) (1869) 13 M.I.4. 282-a B.L.R. m. w w 

6-a Bar. 430-2 Both. 225 (p'o.r W ' 


deliberately executed and for which she 
bad at any rate received the full price from 
Abdul Rashid. The grounds upon which 
she bad sought tbe relief being deception 
and fraud, sbe was bound to produce some 
pnma facie evidence to support them. 
Cpon this ground alone her suit ought to 
have been dismissed and the Court below 
ought not to have called upon the defen¬ 
dants to prove that tbe sale-deeds had beeu 
fairly obtained from her and tbat sbe had 
entered into the bargain after obtaining 
independent advice, etc., etc. The learned 
Judge of the Court below has cited in his 
judgment the case of Shavibati Eoeri v. 
Jogo Bibi (4) to justify the course adopted 
by him. That was a case brought against a 
pardanashin lady on a motgage bond which 
purported to ba signed in her name “ by the 
pen of Soondar Lai, son-in-law, and am- 
mukhtar" which was not produced and 
secondary evidence to account for its non¬ 
production was held to be inadmissible or 
at any rate insufficient to show that 
Soondar Lai had authority to execute the 
bond. Under those ciroumstances the lady 
was held not to be bound by the deed as it 
wa9 not shown tbat it was explained to her 
or that she understood its conditions and 
effect. That was an entirely different case. 
The suit had not been brought by the lady 
to set aside the deed, and it was not proved 
in tbat case that the deed had been 
executed with her consent. That case, 
therefore, can have no bearing upon the 
facts of the present case. Moreover, as wa 
shall presently show, the plaintiff in this 
case is not an ordinary pardanashin lady 
and she thoroughly understood what she 
was about. She gave evidence in both the 
suits, namely, (I) brought by her step-sons 
against her, and (2j her own suit against the 
vendees appellants. Her evidence shows 
remarkable intelligence and business capa¬ 
city. She is admittedly literate and 
can read and write. According to hor 
own evidenoe she can oarry on correspon¬ 
dence with others. The receipt Ex. D-l, 
printed at pages 6, 7 and 8 of the 
paper book in Civil Appeal No. 2 
of 1922 is admittedly signed by Mt. 
Nalsum Bi in her own band in Persian 
oharaoter. This is another receipt Ex. 

• W,^ 2 printed at page 8 of the paper 
book in Civil Appeal No. 2784 of 1915 

U) (1902) 29 Oal. 749-29 I.A, 127-6 O.W.N, 
682 =.* Bom. 444-8 Bar. 3Q4 (P.O.). 
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which is also signed by her in htfr own 
hand in Persian character. There is a 
letter Ex. D-3 printed at page 9 of the 
r paper book in Civil Appal No. 2 of 1922 
addressed by Mb. Kalsum Bi to Sheikh 
Muhammad Shaft which is also signed 
in her own hand in Persian character. 
There are two Hundis Ex. D-5 and D 6 
printed at pages 14 and 15 of this paper 
book in which there is an endosement in 
her own hand-writing to the effect “that 
the amount of this Hundi is received. (Sd.) 
Mt. Kalsum Bi. in her own hand in Persian 
characters and with her thumb mark/* 
Besides these there are other documents 
which have admittedly been signed by her 
to which it is unnecessary to refer in detail. 
Wo have looked at her haod-writiDg which 
is in good nastalik (set hand) and appears 
to have been writteu by a practised hand. 
There is evidence to show that lady has 
been carrying on litigation and has been 
entering into money transactions and is far 
from being inexperienced in such matters. 

Mumtaz ud Din, plaintiffs* witness 
No. 4, at pages 110 and 111 of the paper 
book in Civil Appeal No. 2 of 1922 ha 3 
stated that he kuew Mt. Kalsum Bi. He 
visited her house three or four years back 
and he had a mutation of the suit property 
attested in his presence, Mt. Kalsum Bi 
attended herself. Hafiz Abdul Aziz, her 
counsel, was not present. Mt. Kalsum 
Bi had herself mutation attested. At 
page 49 of the paper book is to be 
found the mutation entry relating to one of 
the properties conditionally sold to her by 
her husband, and the order of the Naib- 
Tahsildar effecting the mutation contains 
the following statement:— 

“This case came on boforo me in a publio meet- 
inf?. Riaz-ud-Dm, vendor, hag died. Mt. Kalsum 
Bi, hie widow, ig the vendee. She haviogmade 
an appearance verifies the gale. Bibu Abdul Az z, 
pleader lor her i 6 also present. * * * * 

MumUz-ud-Din, L'wibirdar. testifies to the fact 
that ibe revenue and the water rale are pail by 
Mussammat Kaleurn Bi, veudee, aod that she is 
also in possession.” 

There is a little discrepancy between the 
statement of Mumtaz ud-Din and the 
mutation entry as regards the presence of 
Babu Abdul Aziz, Mt. KaNum Bi’s pleador, 
at the mutation proceedings ; but it is 
possible that the lady went there herself 
and Babu Abdul Aziz, pleader, joined her 
afterwards. One thing, however, is clear 
that, according to the mutation entry, the 
proceedings were oarried on in a publio 


meeting and the lady herself went there. 
This is not usual with pardanashin ladies. 
It is, however, explained that the mutUion 
took olace at the house of the Naib - 
Thasiidar and that therefore there was 
nothing strange if toe lady went there 
accompanied by her relations and friends. 
But Revenue Officers at times do hold their 
Courts at their private residences. The 
meeting, . though held at the Naib • 
Tahsildar s house, may yet he a publio 
meeting as described in the order. 

Tne principle bo he deduced from the 
rulings of their Lordships of the Privy 
Council relating to documents executed by 
pardanashin ladies is thus stated at 
page 270 by Mr. Justice Mahmood iu the 
case of Behan Lai v. Habiba Bibi (5). 

“It ie an estimate which I, from mv acquaintance 
with the fact 9 of Muhammadan life to whioh it 
refers, accept as in keeping with the rulings of 
the Privy Council in such matters, which have 
done lor the pardamshin women what their lile 
requires, whioh ig, that they should be placed, by 
analogy, on a footing somewhat similar to that of 
persons non compotes mentis. The dootrines of 
equity which relate to such persons have beon 
stated in S. 228 of Story's work on Equity 
Jurisprudence, where it is laid dowu that Courts 
ol equity deal with the subjeot upon the most 
enlightened principles, and watch with the most 
jealous care every attempt to deal with persons 
non competes mentis. Wherever from the nature 
of the transaction, there is not evidence of entire 
good faith ( uberrima fides J, or the oontraot or 
other aot is not sceu to be just in itself, or lor tho 
benefit of these persons, Courts of equity will set 
it aside, or m*ke it subservient to their just rights 
and interests.” 

The learned Judge quoted a passage from 
the judgment of their Lordship3 of the 
Privy Council in tho oase of Buzloo 
Ruhreem v. Shiotisoonnissa Bcgam (6) in 
which tho following observation is to be 
found :— 

“ In India the Musahnin woman of rank, like 
the Hindu, is shut up in the zenana, and has no 
communication, except from behind tho pardah, or 
screen, with any male pergous.flave a few privileged 
relations or dependants.” 

Now, can Mb. Kalsum Bi be said to come 
under this description ? Can she be placed 
on the same footing as persons non 
compotes mentis , and can it be said in her 
case that she was shut up in the zenana, 
had no communication, except from behind 
the pardah or screen, wi r h any male 
persons, save a few privileged relations or 
dependants ? In view of the oircum9tanoe8 

(5M1886) 8 All. 3*7 = 11886) A.W.N. 91. 

( 6 ) (1367) 11 M.I.A. 651=8 W.R. 3 = 2 8 uth. 69 
(P.0.) 
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diaolosed in the evidence we are empha¬ 
tically of opinion that Mb .Kalsotn Bi does 
not come under the description given 
above. Even if she be fcakeo to be a parda - 
nashin woman of the kind contemplated 
by their Lordships of the Privy Counoil 
weare of opinion that there is sufficient evi¬ 
dence on the record, which goes to show 
that she had iull knowledge of the nature 
and character of the transaction io which 
she had entered, that she had independent 
advice in the matter, and that she bad 
executed the documents for very good 
reasons, fully understanding what she was 
doing. The vendees, Muhammad Shafi, 
and Abdul Rashid, bad iirds share in the 
property. The lady had difficulty in getting 
her share of profits from them. She had 
filed suits for accounts and she had to 
prosecute an appeal in the High Court 
against her two step-sons. At this juncture 
Sayad Mohamed Mian, plaintiff's witness 
No. 5, intervened and brought about a settle¬ 
ment of the disputes between the parties. 
The aooount given by him is as follows :— 

M Riaz-ud-Din, Mahomad Shafi, Abdul Rashid 
and MqqUz Dio were four brothers. Kalflum.wife 
ol Riazud-Din had dispute with the brothers of 
nor husband. I was appointed sole arbitrator. 
Riaz-ad-Din was then Jiving. I gave my award 
there. Later on, afterihe death of Riaz-ud Din 
mere were other oases betweeo the parties. I sug¬ 
gested to them that they should oomo to a settle¬ 
ment. The parties met and the share in the 
property of Riaz ud*Dm was valued at about 
Kt, 16,000. Abdul Rashid agreed to purohase 
that share at Rg. 15,000. Kalsum Bi agreed to 
withdraw her oases pending in Courts.” 

In his cross-examination he stated 
that— 


fj w hn!v, M ^. S l Uum Bi demand « d Ra. ao,0 
lor her buabaod’s share of the property. But s 

E » ! ) hT ep ‘ , R3 : ,6 ’ 000 - altBr muoh 00 “8U 

ouon with her relationg and friends.” 

Eaji Fazl Kibman (P.W. 4) also hi 
taken part in bringing about the settlemer 
Ibis is what he stated :— 

m!. X Jn- W K,l8Um Bi b y voioe - Her hubs, 
ai**-ud-Dm wm my oolUter.il. The Reven 

f 9 ' 9UQt B9Qt ™ 9 ‘o examine Kalsum Bi lo a o-t 

Hnn. B I ga ' n9 , t rM Pond9Uta for account of laud pr 

rJJ°° k , d0WD tha 8,a ‘ em9 °‘- Later on 

5ha [«m. d !,°l a 9oUlamoDt Reeled. One 

KaUnm n® 8BU ' BmeQt ™ 9 that all oases 

dri'wo 0 “ „ ( ?l, and h8C ° hildreD W0Qld b3 "itl 
0 S 7 fV th ° 30 ° L a "’ waa then ponding in tl 

we B e t, a ; ^ P *' haps two io Da,hi - Th9 » 9 ™ 
J . ' “y Pawnee, but the settleme. 

i M*hr*ul,. The property left bv tl 
?“ ,ba ° d 01 Kalsum Bi, exoluding the R.ni! 
botoj was valued at Re. 15,000. and responded 
to purohase it all at this prioe." 


Abdul Rashid (P.W. 7.), one of the 
vendees, has also spoken as to the settle¬ 
ment. He has stated that Fazal Rahman 
(P.W. 4) was appointed Commissioner by the 
Revenue Extra Assistant Commissioner to 
take down the statement of Mt. Kalsnm Bi, 
and that (the Commissioner) bad called him, 
Mahomad Shah, Shuia-ud-Dio, the two 
plaintiffs, M t. Kalsum Bi, her two daughters, 
Mt. Amat-ul-Basit and Mb. Zabida Begam, 
Mumtaz Ahmad, 9on of Muzaffar Hussain, 
and Abdul Wahab. He has described the 
different stages of the consultation and the 
final settlement. He says that ben days after 
the first consultation the persons mention¬ 
ed above, except Abdul Wahab. colleoted at 
Mt. Kalsum Bi's, Mahomad Sultan, another 
of her sons-in-law, was present. It was 
then that the final terms of the sale- 
deed were settled, and “ Mt. Kalsum Bi 
agreed to withdraw from the appeal, and 
the other suits pending locally in the Courts 
of the MuDsif and the Revenue Extra Assis¬ 
tant Commissioner.” As already mentioned 
Mt. Kalsum Bi bad filed two suits in Delhi 
Courts for acoounts. The final proceedings 
in one of them are translated and printed 
at page 6 of the paper book. The oaso was 
takeD up on the 9th of August, 1918 in the 
presence of Hafiz Abdul Aziz, pleader for 
the plaintiff, and of Mahomed Shafi and 
Abdul Rashid, defendants. The parties 
stated that a compromise was going to be 
made between them uDd asked for time. 
The Court made the following order :— 

The oaso should, thorefore, o->me off on the 16lh 
August 1918, If no settlement is arrived at by tha 
16th August 1913, the nooouot shou'd be filed in 
tbj Court aooordiug to the previous order." 


xuo leueipt, uxnioio u-i, dated the 13th 
of August, 1918 translated and printed at 
pages 6 aDd 7 of the paper book shows that 
the settlement was made, and Rs. 99 were 
paid as earnest money. The principal terms 
of the sale were embodied in the receipt 
wh.oh is signed by Mt. Kalsum Bi for 
herself, and as the guardian of her minor 
children and by the other vendors. This 
receipt is witnessed by Mahomad Shafi and 
Mahomed Sultan, the sons-in-law of Mb. 
Ulsum Bi. When the case came up before 

iqmuTn” \ he date ll6th Ausust 

iy 18 ) the Court made the following order:— 

. 0 J a f\°'* ni ~ ° fl ‘°- d, y iD ‘ he prosonoo of 
5 th A „ bdUl , Aa Pl8 ’‘ der 'Of the plaintiff. None 
nU^!-7 a,endaa ‘ 9 19 P te98 “*- The pleader for the 
«.!L . Blatea lhat a mul u*l settlement baa 
p.thapa boeo made, but that be will make a 
statement to-morrow alter making an enquiry into 
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the matter. Hj ask* for time till to-morrow, 
The case should, therefore, com? off to-morrow, 

On tbe 16th of August, 1918, when the 
case was again taken up none of the parties 
appeared. The Court, therefore, ordered 
the case to be consigned to the record room 
in default. After reading this evidence no 
doubt is left on the point that the sale-deeds 
in question were the result of mutual 
settlement between the parties, and the 
statements of the witnesses, to which we 
have already referred, are strongly corro¬ 
borated by this documentary evidence. 

The following facts show that the sale- 
deeds were not obtained in a hurry and that 
Mt. K&lsum Bi had sufficient opportunity 
and time to consult her friends and 
relations, and after doing so bad leliberately 
entered into the contract and had completed 
the sale-deeds. It has been pointed out 
that the receipt for the earnest money was 
executed on the 13th of August 1918. The 
sale-deeds were executed on the 30th of 
August, 1918. They woro presented on 5th 
September, 1918, for registration by Mt. 
Kalsum Bi at her residential house for 
herself and a3 guardian of her minor son 
Iqbal Ahmad and Mts, Musarrat Begam 
and Ivudsia Begam, her minor daughters. 
The registration endorsement? at pages 21 
and 28 of the paper book show that the 
contents of the two sale-deeds were read 
out and explained to Mt. Kalsum Bi, who 
after bearing them, admitted them to be 
oorrect. She was identified by Mabomad 
Sultan and Mabomad Shafi, her sons-in- 
law, the husbands of her two adults 
daughters. Under each of the documents 
a hunch for Rs. 3.500, nart of the considera¬ 
tion, was secured by Mt. Kalsum Bi. As 
some delay took place in getting the hundi 
money she served the vendees with notices, 
dated the 11th of December, 1918, and press¬ 
ed them for payment. These notices are 
translated and priuted at pages 8 and 9 of 
the paper hook. Payments were subsequent¬ 
ly made as is shown by the endorsement 
made on the hundis by Mt. Kalsum Bi. 
These are translated and printed at pages 14 
and 15 of the paper book. The sule-deeds 
are written in au ordinary simple language. 
They do not contain any involved provisions 
or technical language suoh as would not be 
ordinarily understood by a paradnashin 
lady, especially by a lady of the intelligence 
and education of Mt. Kalsum Bi. From 
the endorsements on the deeds it is made 
clear that they were explained to her in her 


own language; that she fully understood 
them, and that she admitted the execution 
thereof. The endorsements further recited 
that Mt Kalsum Bi was identified by her 
two sons-in-law, who were, themselves, 
interested in the transaction as their wives 
were among the executants. Under 
section 60 of the Registration Act, III of 
1877, a certificate of the registering officer 
like the one to which we havo referred is 
admissible to prove the facts mentioned in 
it. Tnere is thus prima facie evidence that 
the sale-deeds were explained and under¬ 
stood bv Mb. Kalsum Bi, and that she 
admitted the execution thereof. This prima 
facie evidence has not been rebutted by her 
by any evidence whatsoever. Thus the 
execution of the sale-deeds by Mt. Kalsum 
Bi, after consultation with relatives $nd 
friends, and after understanding their terms, 
ha? been satisfactorily established, beyond 
all reasonable doubt. 

Now, let us see if the transaction was a 
fair transaction and adequate price had been 
paid for the property sold. In tho sale-deed 
in favour of Abdul Rashid tho detail of the 
consideration Rs. 8.975 (sale money) is 
given. Toe items therein given may be 
divided under two beads, namely :— 

(а) Items which wore to be paid to Mt. 
Kalsum Bi in her own right aud on behalf 
of her children; and 

(б) Items which wore to be paid to 
creditors and Mumtaz Ahmad, the execut¬ 
ant No. 9. 

The total of tho items to be received 
by her oomes to Rs. 6,932-13*0, and 
the total of the items to be paid to 
creditors, including Rs. 250 half of Rs. 5 ( w 
kept in trust with Sheikh Abdul Wabab, 
sister's son, on account of pilgrim¬ 
age expeuses f haj i badl) for Riaz ud-Din 
come 3 to Rs. 2.012 3 0. Deducting ? this 
from the total amount of the consider¬ 
ation (Rs. 8.9751 we get a balance of 
Rs. 6,932 13-0 which was the amount to*bo 
received by Me. Kalsum Bi. Instead of 
this she received Rs.7,432-13-0 as admitted 
in paragraph 8 of the plaint. Thus she 
receivedlRs. 7,432-13-0—Rs. 6,932-13 0)“ 
Rs. 500 extra. The defendants alleged 
that Rs. 600 were paid on account of the 
expenses incurred in filing suits for accounts 
in Delhi 3ourt9, and Appeal No. 2784 of 
1915 in the Chief Court which she had 
undertaken to withdraw according to the 
settlement. To prove this extra payment 

of Rs. 600 the defendants filed a receipt. 
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dated fcbe 15tb of August, 1918, exeouted by 
Mt. Kalsum Bi, but objeociou was takeu to 
its admission in evidence as it was produced 
at a la’.e stage. We have compared her 
signature oo toe reoeiot with her signatures 
on documents wbioh were admittedly 
exeouted by her and we have no doubt that 
the receipt was executed by her. Even if 
the receipt be ruled out as inadmissible there 
is some other evidence to show that it was 
very likely that this amount was paid. 
Faisal Rahman (P.W. 4), whose evidence is 
translated aad printed at page 105 of the 
papor book, has stated that the property 
left by the husband of Mt. Kalsum Bi, ex¬ 
cluding r.he Rimpur factory was valued at 
Rs. 15,050 and the respondents bad agreed 
to purchase it all at this price. Now, the 
total of the price agreed upon under the 
two sale-deeds is Rs. 14,450. If we add 
Rs. 600, the total comes Rs. 15,050. This, in 
a remarkable manner, corroborates the case 
set up by the defendants. Another corro¬ 
boration is to be found in theoiroumstanoe 
that though Mt. Kaisum Bi was entitled to 
xt9. 6,932 13 0 only she, as admitted in the 
plaint, actually received Rs. 7.432 13 0, i.e. 
Bs. 500 extra. This is not exactly Rs. 600 
but the payment of this Rs 500 extra 
can be explained °o |y on the hypothesis 
that she had received something extra on 
account of the expenses of the appeal. It 
has been shown above that one of the 
aooonub suits pending in Delhi was aban- 
doned on the 15th of August, 1918, and the 
receipt relied upon is also dated the 15th 
of August, 1918. This also in a way goes to 
ahow that there is truth in the defendant’s 

the s JiT 88 k ° tb0 PaymeDt ° f tbe 00818 of 

r/ 6 l h 192 b ?n ° ODt0 “ ded ? bat tbe ^ems of 
<9. U92-3 0 payable to Mumtaz Ahmad, 

500 payable to Jamil Ullab, Rs. 250 

kept in trust for hai-i-badl, and Rs Iflfl 

aid have MC ' f ^ Uhammadi Jdnare fiotit 'ou8 

the Re 1 192 3 0 aS regard8 

DlainTih»! 9 u 3 °’ th0 P lalQt 'ff stated in her 

to Mum? * b6aVy 8Um was 8h0WI * due 

additional pleas’ wK “i wben eba filad 
Page 72 of th« wb ob are Printed at 

paragraph 2 th a a t Per b °° k * ahe 8tat0d m 

the c lher Cabte. 
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ous she would have taken objection to those 
in her plaint, or in her farther pleas, or in 
her statement in Court. In a way she ad¬ 
mitted those items, and it is boo late now to 
object to them. Objection, no doubt, was 
taken ic respect of the item of Rs. 1,192 
paid to Mumtaz Ahmad. This gentleman 
appeared as a defendant and stated on 
oath that his jaivab-i-datva and pleas were 
tne same as those of Mahomad Shafi and 
Abdul Rashid (page 90 of the paper hook) 
m whiob there was a olear statement that 
the whole consideration, including the 
amount due to Mumtaz Ahmad was real. 
Again at page 13 of the paper book there is 
to be found an endorsement by Mumtaz 
Ahmad, dated the 30th of August, 1918 
admitting the payment of tho debt due to 
him uuder the mortgage, dated the 12th 
January, 1915 executed by Basbir-ud-Din 
and Shuja-ud-Din. The amount paid 
included the amount of Rs. 1,192. This 
was paid on the same date on wbioh the 

August 'mT e “ oul,d ' ,h8 30lh ° f 

A question as to the market value of the 

property was raised and a Commissioner 

nn 8 t6d t0 r0POrt 88 t0 tbe ma rke& 
price of the property. He estimated the 

pr.ee to be at Rs. 19.350. It is not oas^ 

always to estimate the exact price of a oro- 

party w.th reference to the market vafuS of 

Szsrrrx* fcakice tbe 

!!?“ t0 bo to,orab| y co "eot the differenca 
between the price paid for the two sale 

ueeds and the price estimated by the local 
Commissioner does not come fcn mn u 

J b ° (Trt 1 °- fc R PriCS paid under th e two 
sale-deeds is Rs. 14,450. Bs. 500 extol 

were paid to Mt. Kalsum Bi as ad 

nutted m her plaint, namely these twa 

items amount to Ra, u 950 »• 

tha “>"*« oiroum- 
Mt. Kalsum Bi and hAr 

in 1 Dolhf Courts'- Pr ° fit9 ^ « 

° hud ™' * -ift z xat 
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abe was purchasing peace and getting all 
this money by one stroke. 

As already stated the sale-deeds were the 
result of a family settlement and must be 
looked upon as 9uob. The difference of 
Bs. 4,400 wa9, therefore, not very great. 

After carefully considering all the cir¬ 
cumstances mentioned in cur judgment we 
have unhesitatingly come to the conclusion 
that so far as Mb. Kalsum Bi is ooDcerned 
the sale-deeds must stand. We, therefore, 
aocept the appeal in part and dismiss the 
suit of Mb. Kalsum Bi with costs in all 
Courts. The decree in favour of the other 
plaintiffs will stand. The appeal against 
them is dismissed with costs. 

Appeal accepted in part. 
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Campbell, j. 

Ahmad Khan —Appellant. 

v. 

Jang Baz Khan and another— Respon¬ 
dents. 

S.A. No. 49 of 1922, decided on 5th Juno, 
1922, from the decree of District Judge, 
Attook at Campbellpur, dated 5th October, 
1921. 

Punjab Pre-emption Act (1913', Ss. 21 and 15 <a), 
(6 )—Occupancy tenancy Landlord cannot pre¬ 
empt, 

The landlord ol an oooupanoy tenancy is not 
entitled to sue under S 31 ol the Act (or 
pre-emption ol that tenanoy aRainst a person havinR 
a right ol pre-emption under 8. 15 (a) or (6) of 
the Aot. [P. 311. C. 1.] 

• Badruddin (Jureshi —for Appellant. 

JudgmentThis judgment will dispose 
of three Second Appeals Nos. 49, 50 and 
51 of 1922 in all of which the question for 
deoision is the same, viz., whether the 
. landlord of an ocoupanoy tenancy is 
entitled to sue under 9eotion 21 of the 
Punjab Pre-emption Act, 1913, for pre¬ 
emption of that tenancy against a person 
having a right of pre-emption under 
Beotion 15 (a) or (5) of tb© Aot. 

There were two sales and three suits as 

follows:— 

(l) Nadir, one of several joint occupancy 
tenants, sold two kanals of the tenanoy to 
Mir Baz, his nephew and a co-sbarer in the 
tenanoy, for Rs. 40. Sardar Khan, 
.landlord, sued to pre-empt. His suit was 
dismissed by the Firsb Court but was 


decreed on appeal by the Diatriot Judge 
who held, on the authority of Akbar 
Hussain v. Ali Ahmad (1), that the land¬ 
lord has a right of purohaso against all the 
world. 

The vendee’s second appeal is No. 50 of 
1922. 

(2) Jang Baz, a co-sharer in a joint 
occupanoy tenancy, sold 1 kanal 15 marlas 
ouc of the tenancy to Saadulla, a stranger, 
for Rs. 350 Two pre-emption suits were 
brought one by Hasan Kbau and Sardar 
Kban, landlords, and the other by Ahmad 
Khan, nephew of the vendor and co-sharer 
in the tenanoy. Both the Courts below 
concurred in finding, on the strength of 
Akbar Httssairi v. Ali Ahmad (l), that the 
landlords had the superior right and decreed 
in their favour relegating Ahmad Kban to 
the position of inferior pre-emptor. The 
latter has preferred two Second Appeals 
Nos. 49 and 51 of 1922. 

All three appeals have been heard ex 
parte against the respondents. 

The records do not show under whioh 
section of the Punjab Tenancy Aot the 
tenancies are held but the point is not 
material. The lower appellate Court 
appears to me not to have appreciated the 
significance of the difference in situation 
between the present oases and that reported 
as Akbar Hussain v. Ali Ahmad (1). 

In Akbar Hussain v. Ali Ahmad (l) 
there was no suit by a landlord to olaim 
and enforce a right of pre-emption. The 
landlord had purchased the tenanoy and 
the vendor’s collaterals sought to utilize 
the provisions of the Punjab Pre-emption 
Act, 1913, to turn him out. It was held 
that the landlord's position as a vendee 
was unassailable by any one olaiming to 
pre-empt under thoPunjabPre-emption Act, 
because he (the landlord) had power under 
another Statute (The Punjab Tenanoy Aot), 
to prevent any sale whatsoever of the 
tenancy, and because, by purchasing 
himself, when the tenant wished to sell, 
he had in effect done no more than exeroise 
that power. It was pointed out, for example, 
that to interpret the law otherwise would 
lead to absurdities, for example, if a statu¬ 
tory pre-emptor were allowed to pre-empt, 
the defeated landlord might annul the sale 
by having reoourse to a Revenue Court. 

In the present cases the landlord is not 
in possession as a vendee resisting attempts 

• 

(1) (1816) 116 P.B. 1916 = 88 1,0. 719. 
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to oust him by the heirs or relatives of the 
vendors. He has come into Court as a 
plaintiff to assert a right wbioh he does 
not possess under the law of pre emption. 
His rights are perfeotly clear uoder the 
Punjab Tenancy Act. He can sue in a 
Revenue Court to annul aoy sale of a right 
of occupancy held under him, which, if 
under section 5, has not bean offered to 
him uoder section 53 at a price to be fixed 
by a Reveoue Ofiioer, or if under one of the 
other sections, has oot been sanctioned 
previously by him in writing The practical 
effeot of this power to set aside transfers is 
that, if an oocupaocy teoant finds himself 
forced to sell, the landlord can acquire 
the tenancy at a bare market-price, if 
under section 5, or on his own terms, if 
under sections 6 or 8. His position is 
muoh more favourable than tbat of aoy 
pre-emptor, and this is why we fiod that 
section 15 of the Punjab Pre-emption Act 
confers a right on an occupancy tenant 
to pre-empt his landlord’s proprietary land, 
but confers no right on the landlord to 
pre-empt in that oapacity his occupancy 
tenant s rights in land owned by himself, 
and confers a right to pre-empt those rights 
upon other persons, who are owners in the 
same estate but otherwise are in no way 
connected with the tenanoy. 

A deoree for pre-emption of an ocoupaooy 
tenanoy can ooly be passed by a Civil 
Court in this Province in favour of a person 
declared entitled to a right of pre-emption 
by the Act of 1913. The landlords in the 
cases before me are so entitled but only 
nnder eub-seotion (c) of section 15 as 
owners in the sub division in whioh the 
land is situate. The rights of the vendee 
in one oase and of the rival pro emptors in 
the other are superior, they being colla¬ 
terals and coming under sub-seotion (6) of 
section 15. As landlords, Hasan Khan and 
Sardar Khan have no rights at all under 
the Act, and hence in these suits thev 
oannot succeed against the co-sharers. 
Bn f®. r93 P 0ot ‘ye positions of a defendant 

V* ? diff0r ' A d 0 f °o<3ant in a 
pre-emption suit can resist the olaim on 

Ltrio^dT 0 ^ P0S9ible ground and >s not 
riehfc nnA ^ h ° Wlng that ha ha s a superior 

~ 


present cases and Akbar Hussain v. Ali 
Ahmad (1). 

All three appeals are accepted with costs 
and the decrees of the lower appellate 
Caurt are 3et aside and varied as follows :— 
The suit Sardar Khan v. Nadar and Mir 
Baz is dismissed wish cos's throughout. 

lu the suit Ahmad Khin v. Jang Baz 
Khan the plaintiff is given a decree direct¬ 
ing that, on payment into Court of Rs. 350 
less costs due to him from the defendants 
in this and the two Courts below, on or 
before 1st December, 1922, the defendants 
shall deliver to him possession of the land 
in suit and his title thereto 3ball be deemed 
to have accrued from the date of such pay¬ 
ment, and that, on failure to make euoh 
payment by the date fixed, the suit shall 
stand dismissed. 

In the suit Hasan Khan and Sadar 
Khan v. Jang Baz and others the deoree in 
the plaintiff’s favour is modified to the 
extent of declaring that it shall not take 
effaot unless and until the superior pre- 
emptor Ahmad Khan has failed to comply 
with the provisions of the decree in the suit 
Ahmad Khan v. Jang Baz and others. In 
that event, the date for payment of Rs. 350 
by the plaintiffs will be extended to the 
15th January, 1923. 

Appeals accepted. 
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Suadi Lal. c.j. and Ffordk, j. 

Firm Darshan Ram-Ganesh Das 
Appellaot. 


Firm Khair Dm-Allah Baksh and others 
—Respondents. 

L. P A. No. 159 of 1922, deoided on 2nd 
December, 1922 from an order of Abdul 
Kaoof, J., passed on 12th June, 1922 

msrnm 

iUpgs 

the property of the i mado * gaia8t 

sgss 

oomnromia* In v n aooordaQoa with this 

KhTSEa ^ in Uw preMnoe 

stood as surtsy for the defendant's part of 
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the agreement but again on the eame day an order 
was made giving the judgment-debtor liberty to 
sell the property attached. 

Held , the attachment order iteelf carries with it 
power in the Court to order a sale o( ihe property 
attached. Itcanoot bo said thu a further order 
giving liberty to sell under the Court is a variance 
of the contraot between the principal and the 
creditor. Even if the order giving liberty to sell 
did in faot alter the contractual relations between 
the parties as embodied in the decree, this order 
was never acted upon, and therefore upon the faots 
of the oase there was no varianoe in the terms of 
the compromise and accordingly the surety was 
not entitled to be discharged. 

G. C. Narang —for Appellant. 

Durga Das for Tck Chand —for Respon¬ 
dents. 

Judgment: — The relevant fact9 inlthis 
case are these :—An action to enforce a debt 
was fixed for hearing on the 7th October, 
1920. On that date the parties appeared 
in Court together with one Fateh 
Muhammad and there entered into an agree¬ 
ment to compromise the suit. The terms 
of the agreement were that the indebtedness 
in question should be discharged by certain 
instalments, and that.meanw bile,an attach¬ 
ment order made against the property 
of the defendant in the course of the suit 
should remain in force until the terms of 
the compromise had been complied with. 
On the ftame date a decree was made in 
accordance with this compromise and 
again on the same day an order was made 
giving the judgment-debtor liberty to sell 
the property attached. The property wa6 
subject to a mortgage and the order of sale 
provided that it should not he sold for less 
than the amount of the mortgage, and 
further ordered that the sum realised in 
excess of the mortgage by the sale should be 
lodged in Court. The only material issue 
of fact was, whether or not the order giving 
liberty to sell was made with the knowledge 
and approval of the surety. The judgment- 
creditor contends that the compromise, 
the order giving liberty to sell, and the 
decree in terms of the compromise, were 
recordei in the above order, and that the 
surety was present during the whole of the 
time and was fully cognisant of all that 
took place. The surety, on the other band, 
contends that, though he was present when 
the compromise was entered into and when 
the decree was made on foot of that com¬ 
promise, he was not present when the order 
was made giving liberty to sell and knew 
nothing about this order. 


Upon these faots three questions arise for 
determination,— 

(1) Was there a variance in the compro¬ 
mise to which the surety bad subscribed? 

(2) If 90, was that variation made with 
the knowledge and consent of the surety? 

(3) Has the variation the effect of dis¬ 
charging the surety ? 

So far as question (2) is concerned, the 
issue of fact has been inferred both in the 
inferior Court and before the Single Judge 
on appeal in favour of the surety without 
investigation. It would rathtr appear from 
the various orders made that the surety 
was cognisant of the order for liberty to 
sell. However, it may be assumed for the 
purposes of this appeal, that the surety was 
not so oognisant. It remains them to be 
considered whether the order giving liberty 
to sell amounts to a variance in the terms 
of the compromise, and, if so, whether such 
variance discharges the surety from all 
liability as from that date. The compro¬ 
mise deoree constitutes the contract between 
the principal and the creditor. It is clear 
on the fact of the compromise deoree that 
the surety was aware of the attaobmenl- 
order and approved of its continuanoo. 
The attachment order itself carries with it 
power in the Court to order a 9ale of the 
property attached. Bow then can it be 
said that a further order giving liberty 
to sell under the Court is a variance of the 
contract between the principal and the 
creditor ? 

Even if the order giving liberty to Bel 
did in faot alter the contractual relations 
betweon the parties as embodied in the 
decree, this order was never acted upon. 
It may at the most amount to an agreement 
to vary the contraot, but it certainly does 
not amount to an actual variance of it* 
terms. We, therefore, bold that, upon the 
facts of this case, 88 they appear before 
U9, there has been no variance in the terms 
of the compromise and accordingly the 
surety is not entitled to be discharged. 

The appeal must, therefore, be allowed 
and the objections of the surety stand 
dismissed. The parties to pay their own. 
oosts. 

Appeal alloivcd.. , 
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MdRTINEAU, j. 

Wadhawa Mai —Appellant. 

v. 

Lachman Das and others —Respondents. 

Mis. S. A. No. 285 of 1922, decided on 
10th July, 1922, from the order of District 
Jndge, Ferozcpore, dated 17th November, 
1921. 

Punjab Pre-emption Act, S. 5 la)—Shop- 
Building used for storage is not shop. 

8boo denotes a building or an apartment which 
is primarily used lor buying and selling goods and 
therefore a building used for storage of goods is 
not a shop. (69 P.R. 1915, Foil.', 113 P.R. 1906, 
List.) 

Hargopal —for Appellant. 

Badri Das— fov Respondents. 

Judgment:—This is a pre-emption 
case and the question in dispute is, whether 
the building which the plaintiff seeks to 
pre-empt is a shop as described in the sale- 
deed. The lower appellate Court has held, 
differing from the view taken by the first 
Court, that it is not a shop, and it has 
remanded the case for the decision of the 
remining issues. The vendee has presented 
a second appeal to this Court. 

It is pointed out that in a plan which 
the plaintiff got prepared in 1917, when he 
applied to the Municipal Committee for 
•sanction to some additions that he wished 
to make to his house, the building in 
dispute was mentioned as a shop. This ia, 
however, of no importance as the plaintiff 
*ery likely signed and filed the plan without 
troubling to see how the building adjoining 
his house had been described in it. The 
same remarks apply with regard to a nlan 
filed by the plaintiff in 1905. What has 
to be determined is simply the purpose for 
whioh the building in suit was used, and 
this purpose is olear from the evidence 
■produced on both sides, which shows that 
the building has been rented by the firm 
■of Ram Lal-Ishar Das, who stored their 
sleepers in it, and that, formerly, it was 
•used for storing grain. No goods were sold 
m the building, and, this being so, the 
building cannot be said to be a shop, which, 

! “ 8 ” 88 1iD Bhamba Ram v. Allah 
‘ Bakhtht1 ) denotes a building or an apart¬ 
ment which is primarily used for buying 
and Bailing g00 d a . Oo Qnae l f or th e 

(1) <1916) 69 P.B. IS 16 =>156 P.W.R. 1916=811.0. 


appellant has referred to Attar Singh v. 
Sant Singh (2) in which warehouses 
attached to shops were regarded 99 being 
iu the nature of shop property, but the 
buildiog now in dispute i9 not attached 
to a shop, although some shop-keepers 
have rented it aDd have been using it for 
storing their goods. 

It is urged that if. as was held by the 
lower appellate Court, the vendee had to 
prove that the building was a shop he should 
have been given an opportunity of producing 
further evidence since the onus had been 
placed by the first Court oo the plaintiff, 
but I do not see that there is any necessity 
for a remand since it is not disputed that 
the buildiog has been used merely for 
the storage of goods, and the question is 
only whether a building us^d for suoh a 
purpose is a shop. 

I agree with the lower appellate Court 
that the building in suit is Dot a shop, and 
I accordingly dismiss the appeal with cost9. 

Appeal dismissed. 


(J) (1906) 113 P.R. 1906 = 99 P.L R. 1907. 


1924 Lahore 213 (2). 

Abdul Raoof, j. 

Alakhan Singh and another —Plaintiffs- 
Appeliante. 

v. 

Kislten Singh —Dafeodant-Respondent. 

S. A. No. 297 of 1922, decided on 14th 
February, 1923, from the decreo of Addi¬ 
tional Distriot Judge, Lahore, dated 5th 
Deoetnber, 1921. 

(a) Cus'om—Afien-ifion bg female owner—Con¬ 
sent of reversioner if bona fide, binds his sons. 

The assent of a reversions to the alienation by 
a female iu possession, il mudo bona fide, without 
oollueion or intention to injure the other revor- 
Eioners. is binding upon his sods and they cannot 
oballonge the alienation. [P. 214, 0. 2.] 

(b) Custom [Punjab]-Succession-Widow can 
succeed collaterally in ihe district of Lahore. 

In the distriot of Lahore the widows among all 
P O8,OB0 the right of suooeedine collaterally. 
(68 P.R. J912, Foil ) [P, 216. O. 1.] 7 

Tara Singh Narnia and Mehr Ohand— 
cor appellants. 

Amar Nath Monga —for Respondent. 

Judgment:—These are two conoeoted 
appeals whiob have arisen tinder the follow¬ 
ing oiroumstances. From the pedigree table 
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given in tbe judgment of the lower ap¬ 
pellate Court it appears that Jawala Singh 
and Kbarak Singh were two brothers. The 
latter died leaving a widow Mt. Jindi. 
Jawala Siogb had two sons Wasawa Singh 
who died leaving Mt. Malan, plaintiff No. 3 
in this suif, ns his widow and Wadhawa 
Singh whose sons are plaintiffs Nos. 1 and 
2. The two brothers Jawala Singh and 
Kbarak Singh owned and possessed jointly 
certain landed property and a house. On 
the death of Kbarak Singh Mt. Jindi 
succeeded to a half share in the properties. 
The land appertaining to tbe half share of 
Mt. Jindi was 151 kanals and 9 marlas. 
Out of this she gifted 80 kanals in favour 
of Kishen Singh, her daughter's son, by a 
deed, dated tbe 1st of May, 1914. Wadhawa 
Singh gave his consert to tbe gift and 
attested the deed. On the same day, that 
is on the 1st cf May. 1914, Mt. Jindi and 
Wadhawa Singh made a gift of tbo house 
in favour of Kishen Singh tbe reason 
probably being as found by tbe Appel¬ 
late Court that the donee Kishen Singh 
from the time of his infancy had been 
brought up by Wadhawa Singh and Mt. 
Jindi. The other half of the property 
belonged to Wasawa Singh and Wadhawa 
Singh tbe two sons of Jawala Singh, out 
of whioh 1 4th had come by succession to 
Mt. Malan, plaintiff No. 3. Tbe present 
suit was instituted by tbe sons of Wadhawa 
Singh and Mt. Malan for possession of tbe 
gifted land and of tbe house on the allega¬ 
tion that Mt. Jindi bad no power under 
the custom to make the gift. Tbe suit 
was registered on the ground that plaintiffs 
Nos. 1 and 2, being tbe sons of Wadhawa 
Singh, with whoso consent tbo gift in res¬ 
pect of the land had been made, were net 
entitled to question the alienation, and that 
Mt. Malan, plaintiff No. 3, being a widow 
had no right to challenge an alienation 
made by Mt. Jindi with the consent of the 
male reversioner Wadhawa Singh. 

The Trial Court, relying on Lahori v. 
Radho (1), held that Mt. Malan having 
succeeded collaterally bad a right to 
challenge tbe alienations and that plain¬ 
tiffs Nos. 1 and 2 were also entitled to 
question tbo alienation as the oons9nt 
given by their father, Wadhawa Siogb, 
was not proved to be bona fide. Tbe suit 
was accordingly decreed by that Court. 


/I) (1906) 73 P.R. 1906-108 P.L.R. 1907 = 135 
P.W.R. 1906. 


On appeal, the learned Judge of the 
Court below agreed with tbe Trial Court in 
respect of the finding that Mt. Malan had 
a right to challenge the alienation. As 
regards the suits of plaintiffs Nos. 1 and 2 
tbe lower appellate Court has taken a 
different view, and has found that the con¬ 
sent given by Wadhawa Singh is proved to 
have been bona fide and that it was not 
established that it was collusive. Relying 
on Habib Khan v. Muhammad (2) tbe 
learned Judge has set aside tbe decree in 
favour of plaintiffs Nos. 1 and 2. The 
result is that tbe claim of Mt. Malan 
has hem decreed and that of plaintiffs 
Nos. 1 and 2 has been dismissed. 

Two second appeals have been preferred 
to this Court: one hv Makhan Singh and 
Ujagar Singh, sons of Wadhawa Singh, 
against tbe dismissal of their claim and the 
other by tbe donee, Kishen Singh, challeng¬ 
ing the decree in favour of Mt. Malan. The 
appeal on behalf of plaintiffs No9. 1 and 2 
has been argued on their behalf by Dewan 
Mehr Chand and it has been very strongly 
contended by him that, having regard to 
tbe custom stated in Rattigan’s Digest of 
Customary Law, paragraphs 64 and 68, 
the gift made in favour of Kishen Singh 
cannot stand. The question to bedeoided, 
however, is whether, having regard to the 
ruling in Habib Khan v. Muhammad (2), 
tbe plaintiffs in spite of the consent given 
by tboir father can challenge tbe gift. The 
rule is stated in the head-note attached to 
tbe ruling in the following words :— 

" That tho assent of the plaintiff's father 
to tbe alienation by a female in poseeseiOD, 
if made bona fide, without collusion or 
intention to injure tbe reversioners, is 
binding upon the plaintiff in a suit for a 
declaration that the alienation shall nob 
affect his reversionary rights.” 

Now, in this case the learned Judge of 
the Court below has found upon the evi¬ 
dence that the consent was given bona fiat 
tbe reason being that tbe donee bad been 
brought up by Wadhawa Singh and Mb. 
Jindi from his infancy. The reversioners 
in the present case wero the sons of 
Wadhawa Singh himself and it is difficult 
to believe that Wadhawa Singh ehou a 
have colluded with Mt. Jindi and should 
have giveD his conseut with the 101601100 " 
of injuring his own sons. Over and above 


(9) (1913)68 P.R. 1919-194 P.W.R. 1919 —3l0> 
P.L.R. 1913-16 1.0. 463. 
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this, there is the oircumstanoe that out of 
151 kanals and 9 marlas only 80 kanals 
have beon gifted aDd the rest of the land 
has been left intact for the reversioners. 
Id my opinion the view taken by the 
learned Judge of the Court below is fully 
supported by the authority relied upon by 
him and tbe gift iD respect of the land 
cannot be challenged by the plaintiffs Nos. 
1 and 2. It was, however, contended by 
Mr. Mehr Chand that, as regards tbe gifted 
house, the alienation by Wadhawa Singh 
in respeot of bis share was challenged 
by plaintiffs Nos. 1 and 2 as tbe rever¬ 
sioners of their father and that by an 
oversight tbe lower appellate Court had 
not taken this phase of tbe claim of tbe 
plaintiffs into consideration. It was open 
to tbe plaintiffs to have supported in appeal 
tbe deoree of tbe Trial Court uion this 
ground. From tbe judgmeot of the lower 
appellate Court it does not appear that 
this question was ever raised hefore it. It is 
too late now for the appellants to urge this 
question in second appeal. The appeal of the 
plaintiffs appellants, therefore, must fail 
As regards the appeal of K shen SiDgb, it 
has been contended by Mr. Amar Nath 
Monga that it has not been established by 
custom that Mt. Malao had a right to 
suoceed collaterally and that, in any case, 
even if she bad a right of collateral suc¬ 
cession she had no right to challenge the 
alienation as a widow. As found by tbe 
learned Judge of the Court holow in the 
District of Lahore the widows among ‘all 
tribes do possess tbe right of succeeding 
collaterally. It is quite manifest from the 
answer to question No. 53 in Bolster's 
Customary Law of the Lahore District that 
ib is so. It is admitted that, when Mt. Jindi 
died the balanoe of tbe landed properly in 
her possession was mutated half and half 
in the names of Wadhawa Singh's sons and 
Mt. Malan respectively. This faot strongly 
corroborates tbe custom as stated in 
Bolster's Customary Law. Tbe evidence 
produced to prove a contrary custom is 
wholly inadequate and has rigbtly been 
disregarded by tbe lower appellate Court. 
As regards tbe widows’B right to oballenge 
the alienation, it was rightly held by tbe 
learned Munsif that tbe rule laid down 
in Lahore v. Radho (1) should appiy. Some 
authorities were quoted before me by the 
learned Vakil showing that a widow's right 
to challenge an alienation by a male was 
not recognised. .. * ' •• 




Those cases are altogether irrelevant In 
the present) case, as in thie case tbe aliena- 
tion challenged has been made by a widow. 
This appeal also must fail. 

The result is that both tbe appeals are 
dismissed with costs. 

Appeals dismissed. 
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Abdol Qadir, j. 

Mahan Singh and another —Accused- 
Petitioners. 

v. 

Emperor. 

Cr. Rev. No. 313 of 1922, decided on 
June 26, 1922, from Sessions Judge, 
Hosbiarpur, in No. 267, dated 23rd 
February, 1922. 

Crim. Pio Cede, S. 256—Provisions are imper¬ 
ative. 

The provisions ot B. 266 are imperative 
and the accused bas a right to be given an 
opportunity of further oross examining the prose- 
ouuon witnesses, i( be bo desires (11 P.K. 1914 Or., 
Fol. ; 26 I.C. 309 Not Foil.) [P. 916, C. 1.] 

T. D. Khanna —for the Petitioners. 

Order:—This case has beon reported by 
the Sessions Judge of Hoshiarpur. Two 
persons, Mahan Singh aud Mb. Shabdo, 
were prosecuted by one Taloka, under 
eeotion 500, Indian Penal Code. They 
were tried by an Honorary Magistrate, 
First Class, who framed charges against 
them but omitted to ask them at that stage 
if they wanted to re-oall any witnesses 
for cross-examination. They produoed their 
witnesses in defence and were fined Rs. 10 
each. They applied to the Sessions Judge 
on the revision side attacking their con- 
viotions. Tueir grounds for revision were 
oonfined to objections to the case for the 
prosecution on the merits ; and the legal 
ground that the provisions of section 256, 
Criminal Procedure Code, were not carried 
out, was not expressly taken by them. 
It appears, however, that it was argued 
before the learned Sessions Judge, and be 
has forwarded the proceedings to this Court 
with a recommendation that the oase should 
be remanded to the Honorary Magistrate or 

a re-trial before a different Magistrate 
ordered. 

Mr. Triloohan Dbb Khanna appears 
before me to support the petition and 
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relies on Moola v. Emperor (1), where 
it is laid down that the omissioD to 
follow section 256 usually involves re¬ 
mand and re trial of the case from 
the point of drawing up of the charge. 
A different view has been taken by the 
Madras High Court in a oase published as 
Munian Chetty v. Emperor (2), which 
says that the omission to ask the acoused 
whether be wants to cross-examine the 
prosecution witnesses again or not is a mere 
irregularity and does not vitiate a oon- 
viction. 

But I am inclined, on the whole, to agree 
with the learned Sessions Judge that 
the provisions of section 256, Criminal 
Procedure Code, are imperative, and the 
petitioners have a right to be given an 
opportunity of further cross examining the 
prosecution witnesses, if they so desire. 

I, therefore, remand this case to the 
Honorary Magistrate concerned, with the 
direction that he should re-try it from 
the stage at whiob the charges were framed, 
and dispose of it according to law, after 
giving the petitioners a ohance of re calling 
the prosecution witnesses and further cross- 
examining them. 

Case remanded. 

(1) (1915) 16 Cr. L.J. 146= j05 P.L.R. 1916 = 

11 P.R. 1914 (Cr ) = 27 I.C. 2i0. 

(2) (1915) 16 Or. L.J. 5 = 26 I.C. 309. 
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Abdul Qadir, j. 

Inder Smqh and others— Appellants. 

v. 

Emperor. 

Cr. A. No. 421 of 1922, deoidad on 27th 
June, 1922, from an order of Additional 
Sessions Judge, Lahore, dated 29th 
April, 1922. 

Penal Code , 8s. 31 and 326—Joint assault with 
deadly weapons—Common intention is presumed— 
The section applies . 

There w*s a quarrel over a turn of water in whioh 
several persons arrived with Chhavis and assaulted 
A who died of the injuries caused to him. It was 
not oertain as to who inflioted the fatal blow. All 
the acoused were oonvicted under B. 326 with 
8 . 34 aud inflioted equal punishment. 

Held that considering the nature of the assault 
and the nature of the weapons, it oannot be said 
with regard to any one of them that he did not 
mean to oause serious injarioj and 8. 3 i, 
makes them equally responsible in suoh cases and 
each one of them was rightly given the same 
sentenoe. [P. 918, 0. 1.] 


1924 Lahore 

Sheo Narain and Narinjan Das —for 
Appellants. 

Zafrullah Khan —for the Crown. 
Judgment:— Inder Smgh, Tek Singh, 
Waryam Smgh and Arjan S ngh have been 
convicted under section 326. Indian Penal 
Code, read with section 34, Indian Penal 
Code, and have been sentenced to ten years' 
rigorou8imprisonment each by the Addition¬ 
al Sessions Judge, Lahore. They have 
appealed against their conviotions and 
sentences through Pandit Sheo Narain, 
whom I have heard, and I have also heard 
Mr. Zafrullah Khan for the Crown. 

Oo the 29ch October, 1921, there was 
a quarrel, between the party of the appel¬ 
lants on the one hand and of Sudh Singh 
deceased on the other, over a turn of water. 
The turn of the appellants was to finish 
at 1 P.M. and that of Sudh Singh was to 
begin. Sudh Smgh and his sons and 9ome 
others went to take their turn and began 
to cut off the water that was flowing 
into the field of the appellants. 

The latter resisted saying that odo of 
their fields remained yet to be watered 
and that they would allow the other 
party its turn after watering that field. 
Thereupon a quarrel ensued, in whioh in¬ 
juries were caused to Sudh Singh, father 
of Kundan Singh, and as a result of those 
injuries, Sudh Singh died in hospital on 
the 3rd November, 1921. The six persons 
were then committed to the Sessions for 
trial under seotion 302, Indian Penal Code, 
read with section 149, Indian Penal Code. 
Two of them have been acquitted, beoause 
they were not said to have taken any part 
in the beating of Sudh Singh and had only 
beaten Kundan Smgh, but there was no 
separate charge framed against them under 
seotion 323, Indian Penal Code. The 
charges of the remaining four persons were 
altered by the learned Sessions Judge to 
those under seotion 326-34, Indian Penal 
Code as he took the view that the 
case was not one of murder but was 
either one of oulpable homicide or fell 
under section 326, Indian Penal Code, 
aod as he thought the culprits could be 
punished as heavily under seotion 326, 
Indian Penal Code, as under section 304, 
part II, be thought it safer to conviob 
them under the former section, because the 
evidence showed that it was uncertain 
who bad struob the fatal blow. 

According to the evidence of the Assist¬ 
ant Surgeon (P.W. No. 1J* no leas than 
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eight injuries were found on the body of 
the deceased, of which four were caused by 
some sharp edged weapon, and others by a 
blunt weapon. The most dangerous injury 
of these was an incised gaping wound l£ 
inches by f inoh about the middle of the 
head. The bone underneath it was cut 
and the membrane and tbe brain were lace¬ 
rated. There was a compound fraoture 
UDder this wound. Kundan Singh (P.W. 
No. 3), his brother Kebr Singh (P.W. No. 8 ) 
and Jaimal Singh (P.W. No. 9) give direct 
evidence as to the occurrence and name 
the four appellants as tbe persons wbo 
assaulted the deceased with chhavis. Tbe 
main contentions of Pandit Sbeo Narain on 
behalf of the defence are the following:— 

(1) That the fight was propably due to a 
misunderstanding and being a sudden and 
unpremediated fight a lenient view of the 
oase should have been taken : 

(2) The party of the appellants were 
entitled to resist tbe taking of water by 
the other side and have done nothing more 
than executing the right of self-defence ; 

(3) Arjan Singh, appellant, should have 
been given the t*eoefit of the doubt beoause 
of the material difference between the 
version in the first report and tbe version 
given by the deceased in tbe statement 
made by him on the 31st October, 1921; 

(4) All the appellants, should not have 
been awarded tbe same amount of punish¬ 
ment because three of them who admittedly 
did not strike the deceased on the head did 
not deserve to receive the same punishment 

as those who were alleged to have struck 
mm on the head. 

I have considered all tbe above conten¬ 
tions along with the arguments addressed 
to me respecting them, but I think this 
appeal must f a ii. With regar(J to poiafc 

® he ° Narft,a 8a ys that admit- 
tedl> the olook, wb.ob the parties used to 
consult, for ascertaining time, was not 

Shnn Ub L° 0D t , th6 1 da y iD question, as the 
gop where the olook used to be was closed. 

?V* C,d « thrt P r °bably what happened 

f he P ?. rby of tha Prosecution got 

wanted earl,er than the proper hour and 

apM laut w! W8ter b6fore the tiQle of 

HSKWS s ‘ 10,81 lh ,° ,ppeI - 

ffmn 

siruje one, Therefore, tfhUe the 


quarrel appears to be sudden and unpre- 
mediated one, yet the fact of the shop in 
whiob the clock is placed, having been 
closed that day, cannot help the appellants 
in any way. 

As regards point No. 2, in view of the 
opinion expressed hy me above, it can hardly 
be urged that the appellants were within 
their rights in resisting tbe outting off 
water by the party of Sudh SiDgh. There 
was no right of self defence and there is no 
question as to tbe exercise of that right or 
tbe excaediDg of that right. 

Point No. 3 is, however, arguable. It is 
stated in the first reports that Arjan Singh 
gave tbe first blow on the bead of the 
deceased aod Inder Singh gave the second 
blow on the head and Waryam Singb and 
Tek Singh struck the deceased when 
he fell down. According to the state¬ 
ment of the deoeased, dated the 31st 
October, 1921, which was made before 
Khan Bahadur Sber Baz Kban, Honorary 
Magistrate, and which is duly proved by 
him, it wa 9 Inder Singh, who struck the 
firsc blow on the head, and Tek Singh who 
gave another blow on the head, and it was 
Kishen Singh, brother of Arjan Singh, who 
is mentioned along with Waryam Singh as 
joining the assault. Pandit Sheo Narain 
lays gre a t stress on this discrepancy between 
the first information report and the dying 
declaration, and argues that Arjan Singh 
deserves an acquittal on the ground that the 
deceased does not mention him as his 
assailant. This point has been duly con¬ 
sidered by tbe learned Sessions Judge and 
be ha 9 come to the oonolusion that the 
nrst report is entitled to much greater 
weight tbao the statement of the deoeased. 
The report was made by Kuodan aiogb 
who was himself present and injured. He 
therefore, knew all about the affair. Tbe 
parties were well known to one another as 
they are related collaterally, and it ig 

K°nnH lke c' ’u 0Uch oiroUm 9taD0es, that 
KaodaD Siogh nouid mistake Arjan Singh 

lor Kishen Singh, when describing an 

the °°“ m, “ ed iD broad daylight On 
e othor hand, a confusion oan possibly 

Sinph aS fc ° wh,cb ° f the brothers Kishen 

whfn fK ArJa0 S ' D8h fcook Pftrt io the fight. 

when the injured man began to give his 

tohuh af ^ er h r, iDg reosiV0d a BorioU8 in i Uf y 

Rnml% bead aD m haVl ° g bef,Q UO°OQ8oioU8 for 
tn?h. e 'i ^ he S988ions Judge has coma 

tbat the nama o { Kishen 
H gh la given by mistake by the deoeasai 
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in bis statement and it was probably 
Arjan Singh who was in the mind of the 
deceased when bo mentioned Kishen Singh. 
I think this is a reasonable view of the case 
and as Kundan Singh is not the only man 
who names Arjan Singh, but is supported 
by the other eye-witnesses, I agree with 
the learned Sessions Judge in holding 
that Arjan Singh was the man present in 
the fight and not Kishen Singh, and that, 
in this respect, the first report is certainly 
more worthy of reliance than the statement 
of the deceased. 

Coming to the last point, 1 think the 
decision of the Court below is correct, 
so far a3 the giving of equal punishment to 
all the four men is concerned. As has 
been seen from a comparison of the ver¬ 
sion as given in the first report and the ver¬ 
sion in the dying declaration, it is difficult 
to say who struck the fatal blow. It may 
have been Arjao Singh or it may have 
been Inder Singh and if the dying declara¬ 
tion is to be accepted, even Tek Singh is 
mentioned as giving a blow on the head. 
There are only two b’ows on the head and 
it is only one of them which i9 serious. 
Under such circumstances, it is not possible 
to hold definitely about any one of these 
four individuals that he caused the parti¬ 
cular blow. If it was possible to decide 
that definitely, there would be reasons for 
giving the man responsible for that blow a 
heavier sentence than that awarded to his 
companions; but the state of things that 
has been found here is, that all the four 
appellants are said to have been armed 
with stricks to which they fixed chhavi 
blades when they began this assault and, 
no matter what part cf the body any of 
them struck, they all seem to have joined 
the assault armed with their deadly 
weapons and, considering the nature of the 
assault and the nature of the weapons, 
I do not think it can ho said with regard 
to any one of them that be did not mean 
to oause serious injuries. There is very 
little to differentiate between them, and 
seotion 34, Indian Penal Code, makes 
them equally responsible in such cases. 
I think each odo of them has been rightly 
given the same sentence. 

It is contended that the sentence is a 
severe one, but I do not agree with this 
argument and hold that the sentences 
though deterrent, appear to be fully justi¬ 
fied by the oircumstances of this oase. I, 
therefore, dismiss the appeal of all the four 
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appellants and maintain their convictions 
and sentences. 

It may be added that Kundan Singh 
has filed an application for revision, praying 
that the sentences of the appellants should 
be enhanced and urging that the Court 
was not right in convicting them under 
section 326, Indian Penal Code, instead 
of convicting them under seotion 304, 
Indian Penal Code. I have explained above 
the reason why tbe Trial Court has pre¬ 
ferred the use of section 326, Indian Penal 
Code, instead of section 304, Indian Penal 
Code, and I do not think any material 
difference is made to the case by the adop¬ 
tion of this course by tbe learned Sessions 
Judge. Taking all the circumstances into 
consideration, I do not see any sufficient 
reason for enhancing tbe sentences or for 
altering tbe section applied. Tbe revision 
is, therefore, rejected. 

Appeal dismissed . 
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SCOTT-SMITn, J. 

Bhajan Das and others —Appellants. 

v. 

Emperor . 

Cr. A. No. 428 of 1922, decided on lltb 
October, 1922, from an order of Sessions 
Judge, Hoshiarpur, dated 6th April, 1922. 

(a) Penal Code , S. 36'6 —Alduelion to compel 
marriage—Wc man living willingly with accused 
before abduction— Intent necessary under the section 
is not complete . 

Where tbe abducted woman has voluntarily 
lived with the accused lor h couple of mcntb6 
before abduction w bis wife, and whom the accused 
bad intended to marry. Held the intention which 
is a necessary ingredient to conetitutc effenco 
under 8. 866 wa9 absent and herco no rffence 
was ccmmited under tbe seotion. fP. 220, C. 2.J 

(b) Penal Cede. Ss. 304 and 323-Death caused 
by beating cmcunting to simile hurt- Accused 
ignorant of diseased spleen of the deceased—Convic¬ 
tion under 5. 323 only is legal. 

Where death is oaueed as a result of simp's > n ' 
juries aud where it is shown that the accused person 
bad no knowledge that the deceased*.*? spleen was 
diseared, be oould only be convioted of causing 
simple hurt. [P. 221, C. 1.) 

Mul Chand for Abdul Aziz—lor Appel¬ 
lants. 

Public Prosecutor —for Respondent. 

Judgment:—This is a joint appeal by 
six persons Bhajan Das, Haku, Ganga Jat, 
Fakiria, Ganga Barber and Arjan, who have 
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been convioted by tbe Sessions Judge of 
Hosbiarpnrof offences onder sections 366- 
149, 325-149 and 148, Indian Penal Code, 
and have been sentenced to various terms 
of imprisonment for each offence. 

The faots are briefly B9 follows :— 

Mt. Iebri, daughter of Mt. Kirpo, is tbe 
widow of Bbagat Ram of Ram Nangli. She 
has three sisters married in the village of 
Jandoli where Fakiria and Haku live. 
Fakiria is married to one of those sisters and 
Baku is the uncle of Fakiria. Mt. Kirpo 
Bud subsequently Mt. Iebri herself brought 
complaints against one Khusbia charging 
him with having fraudulently got Mt.Ishri’3 
thumb-mark affixed to an entry in tbe 
Marriage Register making out that she had 
been married to him. For some time 
whilst these cases were pending Mt. Ishri 
was living with Haku, appellant, in Jandoli 
village. Before tbe date of tbe occurrence, 
tbe 8th December, 1921, Mt. Kirpo bad 
taken her daughter away to live with her. 
On tbe 8th December there was a hearing 
of tbe complaint against Khusbia in a 
Magistrate’s Court at Hoshiarpur. Fakiria 
and Haku, knowing that Mt. Kirpo and 
Mt. Ishri would be at Hoshiarpur on tbe 
8th of December, met Mt. Kirpo in the 
Kutchery compound and asked her to send 
Mt. Iebri back to Jandoli with them. Mt. 
Kirpo refused to do so. After tbe bearing 
of the oase wa9 over Mt. Kirpo and Mt. 
Ishri, accompanied by Santu, deceased, 
were goiDg along the road in Hoshiarpur 
where the six appellants are said to have 
overtaken them and to have foroibly carried 
off Mt. Ishri and to have beaten Santu who 
tried to prevent them. Santu was knocked 
down and died on the spot shortly after¬ 
wards and the medical evidence shows that 
bis death was due to rupture of the spleen 
which was enlarged owing to disease. In 
addition to tbe rupture of the spleen, Santu 
received two or three other simple injuries 
one being on the head; but it is quite 
dear that the beating received by him was 
m no sense a severe one. Tbe Police 
after receiving the First Information Report 
recorded a charge under section 304, Indian 

fix ln°n d0 \ aDd f entualI y Salaried the 
25 ® p P el,aD , t8 under thafc sootion. They 
not chalan them under section 366 

iffAni. VT ? tty oon8ide ring that no 

SfS h H h8e u oommitted under that 
Motion* After the abduction, Mt. Ishri 

to Jandoli village w h 6 re, on 
the morning after the ooourrenoe, she was 


found in the house of her sister, the wife 
of Fakiria. Haku and Fakiria admit that 
they lock away Mt. Ishri from her mother. 
They also admit that they had a fight with 
Santu to whom they gave some blows. 
Their main defence is (1) that Mt. Ishri 
had been married to Haku by chadar andazi 
and (2) that sbe went with them 
voluntarily though sbe made a show of 
resistance. The learned Sessions Judge in 
an exhaustive judgment has held that the 
alleged chadar andazi marriage with Haku 
has Dot been proved, that Mt. Ishri did 
not go voluntarily with Haku and Fakiria 
that all tbe appellants took part in the 
assault, that they constituted an unlawful 
assembly and that though they had no 
knowledge that they were likely to cause 
the death of Santu, yet as they struck 
him blows upon a vital part of the body 
they must be held to have intended or 
known that they were likely to cause 
grievous hurt. He accordingly convicted 
them under the sections aforesaid. 

Mr. Mul Cband has takeD me through 
tbe evidence on the record. His conten¬ 
tions are: (1) that Mt. Ishri was the 
married wife of Haku, (2) that she went 
voluntary with the appellants or some of 
them, (3) that even if sbe was not tbe 
married wife of Haku, still the ingredients 
necessary to constitute an offenoe under 
seotion 366 have not been established, and 
(4) that it cannot be said that the appellants 
intended to cause or knew that they were 
likely to cause grievous hurt to Santu. After 
a persual of tbe evidence I agree with the 
learned Sessions Judge, that tbe occurrence 
took plaoe substantially in tbe way deposed 
to by Mt. Kirpo and tho prosecution wit¬ 
nesses. The story told by them is in 
accordance with that put forward by 
Mr. Kirpo in tbe First Information Report 
with the exception that she tried to exone¬ 
rate her son-in-law Fakiria. It was natural 
°n her part, but having regard to the 
evidence I have no doubt that he took part 
in the occurrence as he himself admits. 

The next point is, wbother Mt. Ishri was 
the wife of Haku or not. In the First In- 
formation Report Mt. Kirpo said that Mt. 
Ishri had been settlod in the house of Haku 
without her (Mt. Kirpo’s) permission. 
Ibe words used in the report were bithla 
atya tha. For the defence it is urged that 
this meant that Mt. Ishri bad beoome 
the karewa wife of Haku, and having 
regard to their aotioos at least it waa 
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probable that this was wbab they under¬ 
stood also. The learoed Sessions Judge 
says that the expression possibly conveys 
the idea of treatment as wife but without 
any formal ceremony having taken place. 
He also admits that formal ceremony of 
chadar andaei is, as alleged, not necessary 
but goes on to say that “ although marriage 
is sometimes presumed from long connec¬ 
tion as man and wife, I do not think such 
a connection for a couple of months could 
be held to establish a valid marriage under 
any circumstances." Evidence has been 
produced of an actual chadar andazi 
ceremony having taken place, but having 
regard to the facts that no entry is made 
in the Marriage Register and that the 
question whether Mt. Ishri was the 
wife of Kbushia or not was at that time 
sub judice, I agree with the learned Sessions 
Judge in thinking that it i9 not likely that 
any chadar andazi ceremony took place, 
but that Haku and Fakiria intended that 
if Khusbia’s marriage was not established, 
a regular ceremony would be performed. 

I algo agree with the learned Sessions 
Judge that Mt. Ishri was not taken 
away with her consent. Certainly, at first, 
6be was unwilling to go with the appellants 
but she very soon gave up resistance and 
went along with them more or less willingly. 
This, I think, may be gathered from the 
evidence of Mr. Manual, P W. No. 8, and 
from that of P. Ws Nos. 11 and 12, which 
shows that the abductors took Mt. Ishri 
past the Police lines and actually halted 
there to get her a drink of water. It is 
hardly likely that they would have done 
this, had the girl been still unwilling to go 
with them, At the same time, I have no 
difficulty in holding that the appellants 
constituted an unlawful assembly, their 
object being by criminal force to enforce 
their right or supposed right to the pos¬ 
session of Mt. Ishri. 

Now, the learned Sessions Judge after 
bolding that Mt. Ishri was not the 
wife of Haku and was taken away by force 
appears to hold that these findings alone 
are sufficient to constitute an offence 
made punishable under section 366. The 
seotion, however, also requires that such 
abduction must be (a) with the intent that 
the woman may be compelled or knowing 
it to be likely that she will be compelled, 
to marry any person against her will, or 
(b) in order that she may be forced or 
seduoed to illicit intercourse, or knowing it 


to be likely that she will be forced or 
seduced to illicit intercourse. Now, having 
regard to the facts that Mt. Ishri had 
alreadv lived apparently quite willingly 
with Haku for some two months as his 
wife, that two of her sisters were already 
married in Haku’s village, and that on the 
morning following the abduotion she was 
found living in the house of her sister, the 
wife of Fakiria, I do not see how it can be 
held that the abduotion was with the 
intent and knowledge necessary to con¬ 
stitute an offence under seotion 366. So 
far as I oan judge the intention of the 
appellants was to get Mt. Ishri agaiu to 
live in Jandoli until the case against 
Khushia should he decided. If the case was 
decided against Khushia they probably in¬ 
tended that she should be married to Haku 
but I see no reason to suppose that such a 
marriage would have been against her will, 
she having already live! with him for two 
months as bis wife. Even in the First 
Information Report it was not said that 
she had been made to live with Haku 
against her will. Mt. Kirpo’s oomplaint 
was that 9he had been settled in the house 
of Haku without asking Mt. Kirpo’s per¬ 
mission. It is also noteworthy as appears 
from Mr. Manual's evidenoe, that when 
he met the abductors, Fakiria was saying 
to Mt. Kirpo that she had already received 
money once for Mt. Ishri and wanted to 
sell her again. This is not like the oase of 
a young unmarried girl who is abduoted 
for the first time from the house of her 
parents or guardian and made to marry a 
stranger or seduced or forced to illioit inter¬ 
course. The oase is one of a widow who 
has been settled in a man's house and haf 
lived with him a9 his wife, for some time 
apparently with her own consent. In 
these oiroumstances, I do not think it oan 
be held that the appellants bad the inten¬ 
tion or knowledge required as one of the 
ingredients to make up an offenoe made 
punishable under section 366. 

The next point to consider is. whether 
they oan be considered guilty of oausing 
grievous hurt to Sanou. A good many 
oases where death has been due to ft 
diseased spleen are referred to by 
Mr. Rattan Lai in his Law of Crimes, 9th 
Edition, pages 615 and 616 In most of 
these cases it was held that where it was 
shown that the aooused person bad no 
knowledge that the deoeased's spleen was 
diseased, he could only be oonvioted ot 
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oauBing simple hart. No doubt one injury 
was oaused to Santa’s bead but it was quite 
a trivial one. There were only four injuries 
altogether on Santu's body and, as already 
stated, be was not given a severe beating. 
From the injuries caused to him I am of 
opinion that it oaDoot be held that those 
wbo attacked bim intended or knew that 
they were likely to cause grievous hurt. 
They can, however, be convioted of simple 
hurt under section 323, read with section 
149, Indian Penal Code. 

In my opinion the learned Sessions 
Judge has taken much too serious a view 
of the occurrence. It is an unfortunate 
circumstance that Santu bad a diseased 
spleen ; if be had not, he would not have 
died as the result of the beating received 
by him, and the probability is that the 
Polioe would Dot have taken cognizance of 
the oase at all. The case was rendered 
serious in the opinion of the Police by the 
faot that Santu died as the result of the 
beating received by bim. His death, 
however, was an unfortunate aooident 
seeing that his spleen was enlarged. 

I aooept the appeal and set aside the 
oonviotioo9 and the sentences under the 
aeotions specified and convict them instead 
of causing hurt under seer,ions 323-149, 
Indian Penal Code. It is not dear exactly 
what Bort of weapons they were carrying 
and, therefore, I do not think that they 
can be oonvicted under section 148. They 
have already suffered more than six 
months' rigorous imprisonment and I think 
that they have heen sufficiently punished. 

1 accordingly sentence them to the term 
of imprisonment already undergone and 
direot that they be released from custody. 

Appeal accepted. 
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Bkohdway, j. 

Ali Bakhsh —Appellant. 

v. 

Qhulam Muhammad and another _R 

pendents. 

,1 msV 31 n. 19 5 dMid “» °° a: 

District T 1 t 6 d60ree of Additioi 
patriot Juage, Jbelum, dated 

November, 1921. L 

«nA„ alUr the ,/ ,„£**“ mMor “ 


the same day an agreement was executed by A in 
favour of B under which he undertook to re- 
convey the said lands to B if he repaid bim the sum 
of R*. 650 within a period of 10 years. This docu¬ 
ment was drawn up on eight-aDnas stamped paper 
but was not registered. 

One G brought a suit for possession of the lands 
so sold claiming to be eatitled to pre empt and was 
granted a -decree. Then B brought a suit 
against G aod A asking for a decree for speoido 
performance of the agreement to reconvey entered 
into by the original vendee A, urging that it was 
biuding on the pre-emptor. Held that no doubt 
the pre-emptor stand-; in the shoes of the vendee 
aod ib bound by ali (he conditions and obligations 
by which the vendee is bound. However these 
conditions aud obligations mu6t be found in the 
deed of sale aod cannot be looked for in any subse¬ 
quent document which does not create any interest 
in the lands sold. Held further that the sale was 
a complete traosaouon in itself and that any 
subsequent agreement (though entered into imme¬ 
diately after the execution of the sale-deed) oaonot 
bo read into the conveyance so as to vary its terms 
and in fact conditions or obligations whioh would 
be bioding on ih* pre-emptor. (74 P. R. 1918 
and 35 Bom. 258, Rif.) [V. 222, C. l.J 

Gulam Rasul —for Appellant. 


u uagmentuu toe zytn j anuary, ly 13 
one Ali Bikhah sold certain lands to Allah 

T \ . a w .-v _ _ ■ 


--- VW *»Hdl 

Dad for Rs. 650 aod exeouted a deed of 
sale whioh was duly registered 

Oa the same day au agreement wag 
executed by Allah Dad in favour of Ali 
Bakhsh under whioh he undertook to 
re-ooovey the said lands to Ali Bakhsh if 
be repaid him the sum of Rs. 650 within 
a period of 10 years. This dooumentwas 
drawn up on an eight-aDnas stamped paper 
but was not registered. 

One Ghulam Muhammad brought a suit 
for possession ol the lands so sold claiming 
to be entitled to pre-empt and was granted 
a deoreo. 

On the 7th February, 1920 Ali Bakhsh 
brought a suit Against Ghulam Muham- 
mad and Allah Dad asking for a decree for 
specific performance of the agreement to 
re-convey entered into by the original 
vendee, Allah Dad, urging that it was 

binding on the pre-emptor, Ghulam 
Muhammad. 

The trial Court held that the agreement 
was entirely separate from the sale and 
did not in any way affect it, and that ib 
was not binding on Ghulam Muhammad 
hemg a personal covenant affeoting AH 
Bakhsh alone. ‘It also held that the 
document was inadmissible in evidence for 
want of registration and that the 6ona fidtt 

° !, ?-J ran * aotion8 doubtful. The 
Plaintiff s suit was, therefore, dismissed and 
he appealed to the Distriob Oourb. 
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The learned District Judge, without 
going into the question of the admissibility 
or otherwise of the said agreement, held 
that the pre-emptor was only bound by the 
liabilities and obligations created by the 
deed of sale and uphell the decree of the 
trial Court. 

Ali Bakhsh has now come up to this 
Court in second appealtbrough Mr. Gnulam 
Rasul. It seems to me that the view taken 
by the learned District Judge is correct. 
The sale of the land was an out and out 
one as evidenced by the deed. No doubt 
the pre-emptor stands in the shoes of the 
vendee and is bound by all the conditions 
and obligations by which the vendee is 
bound. It seems to me, however, that 
these conditions and obligations must be 
found in the deed of sale and cannot be 
looked for in any subsequent document 
which does not create any interest in the 
lands sold. 

In the present case it is admitted that 
the agreement does not create any right, 
title or interest in the land and is purely a 
personal covenant. It is on this ground 
that immunity from registration is claimed 
for the document. 

Mr. Ghulam Rasul, however, contended 
that it was the intention of the vendor and 
vendee to create a mortgage by conditional 
sale, but that as that was illegal and prohi¬ 
bited by the law in the Punjab, this device 
was entered into. If I am to be guided by 
the intention, then it seems to me that I am 
bound by the finding of the learned District 
Judge on the question and he has hold that 
the parties intended and efieoted a sale. 

In any event, I am of opinion that the 
sale was a oomplete transaction in itself 
and that any subsequent agreement 
(though entered into immediately after 
the execution of the sale deed) cannot 
be read into the conveyance so as to vary 
its terms and in fact conditions or obli¬ 
gations which would bo binding on the 
pre-emptor. In this view I am supported 
to some extent by the decision of a 
Division Bench of this Court reported in 
Muhammad Mir v. Faizul Bassan (1), as 
also by Gurunath Balaji Mutaiik v. 
Yamanava Nalarao (2). I consider the 
agreement in this case-only created a 
covenant personal to the vendee, Allah 

(1) (1818)74 P.R. 1918 = 163 P.W.R. 1918 = 47 

(2) (1911) 36 Bom, 268 = 13 Bom. L.R. 210=10 

l.C. 614. 


Dad, aod quite separate from the sale 
transaction itself, and was, therefore, not 
binding on Ghulam Mubammid. I 
accordingly dismiss this appeal, but as no 
one has appeared for the respondent?, I 
make no order a3 to costs. 

Appeal dismissed . 
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Campbell, j. 

Firm Gobind Sahai-Rup Lai—Petition¬ 
er. , , 

v. 

Gurdas Mai and others— Respondents. 

Civ. Rev. N 3. 438 of 1922, decided on 
24th January, 1923, from an order of Senior 
Sub-Judge, Gujrat, dated 8th May, 1922. 

Civ. Pro . Code . S. UH-O'der setting aside 
ex-parte decree on condition of vaying damages by 
certain time—Court ton extend lime. 

When an application to set aside a decree 
ex parte has been allowed conditionally on the 
applioant paying a oertaio sum by a certain date 
to the plaintiff as damages aod payment is not 
made by due date, the Court has jurisdiction under 
8 . 148 to extend the time fired. (36 All. 77, Foil.) 

Ram Chand Manchanda—lor Petitioner. 

Anant Ram— for Respondents. 

Judgment :—The only authority on the 
point at issue which is cited before me is 
against the petitioners. This is Jagarnath 
Sahi v. Kamta Prashai (1) in which i 
Division Bench ruled that when an appli¬ 
cation to set aside a decree ex parte has 
been allowed conditionally on the appli¬ 
cant paying a certain sum by a oertain 
date to the plaintiff as damages and 
payment is not made by due date, the 
Court has jurisdiction, under seotion 148, . 
Code of Civil Procedure, to extend the I 

time fixed. # * 

I agree with this interpretation of the 
law and reject the petition with costs. 

Petition rejected. 


(1) (1914) 36 All. 77 = 13 A.L.J. 38 = 23 l.C. 139. 
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Brasher, j. 

Nauranga —Petitioner, 
v. 

Emperor— Respondent. 

Or. Rev. No. 447 of 1922, deoided on 
2nd June, 1922, from the order of Sessions 
Judge, Montgomery at Lahore, dated 19th 
December, 1921. 

Penal Code x 8s . 379 , 511 and 447—Accused 
caught in the vicinity of cattle on another's land — 
No offence is cotnmitted under 8 . 511. 

Where aoouaed waa caught at night time in 
the. vicinity of some cattle which had been 
tethered on the oomplainant's square aad near 
whioh complainant and his brother were sleeping. 
Held he oannot properly be held guilty of an 
attempt to oommit theft but no doubt that he 
oomrpitted tho offence of orimioal trespass. 

Amar Nath Ckona —for Petitioner. 
Zafatullah Khan —for Respondent. 

JudgmentThe petitioner in this oase 
haa been oonvioted under seotions 379-511, 
Indian Penal Code, the finding being that 
j he was oaugbt at night time in the vioi- 
I nity of some cattle whioh had been 
j tethered on the complainant's square and 
j near whioh oompluinant and his brother 
J were sleeping. It may reasonably be 
inferred that the petitioner intended to 
oommit theft and there oan be no doubt 
that he committed the offence of oriminal 
trespass but I do not think he oan pro¬ 
perly be held guilty of an attempt to 
oommit theft. The oase is analogous to 
Wahdadv. King-Emperor ( 1 ), where it 
was held that a person who went at night 
on the roof of the house of another person 
with a stiok and an instrument for house 
breaking was guilty of house trespass and 
not of an attempt to oommit house¬ 
breaking by night. In the present case 
the petitioner had not- gone beyond the 
stage of preparation for the theft 

D w a 000 r oln 8 L y aUar the eviction from 
seotions 379-511, Indian Penal Code, to 

447, , IndiaQ Penal Code. The 
petitioner, who is on bail, has already 

m ° r ! tha max| mum period 

the Utter 0 ff«n "*“!? ° aD be awarded tor 
neoMSMy. 0 ^ 8006 ' and no order is 

• 

___ Conviction altered. 

5f P^L.^lQof L } 6 “qV. J! , 1907 
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Broadway, j. 

Kirpa and others —Defendaots-Appellanfcs. 

v. 

Oulba a)td others —Respondents. 

S. A. No. 456 of 1922, decided on 23rd 
April, 1923, from the decree of District 
Judge, Hosbiarpur, dated 10th Nov. 1922. 

Custom (Punjab) — Grating riohts reserved for 
Labanas as a tohole, cannot be alienated by one of 
the class , not even his oion right. 

Where a traofc of sbamilat land belonging to a 
village wa9 reserved for the grazing of cattle and 
cutting grass and wood and had been allotted for the 
purpose aforesaid, to certain specified families of 
Labanas. Held that this right cannot be alienated 
by one of the owners of the right, for by doing 
so be introduces a foreign element in the claeg of 
persons to whom tho right was specifically restricted 
and that suoh transfer 67en to a proprietor waa void. 
[P. 224. C. 1 ] 

Fakir Cliand —for Appellants. 

Jagan Nath —for Respondents. 

Broadway, J.:—It appoars that a 
tract of 9hamilat land 1039 kanals in area 
belongiog to village Barnoh has been 
reserved for- the grazing of cattle and 
outting grass and wood. The Wajibularz 
of the village shows that this partioular 
area has been allotted for the purposes 
aforesaid, to certain specified families of 
Labanas. One of these Labanas a man 
named Bbana sold his grazing and other 
rights to 4 of the proprietors in the village 
by a registered deed of sale dated the 12 th 
March, 1920. • ( 

The remaining Labanas instittued a suit 
against the said vendees and Bhana asking 
for an injunction declaring that the vendees 
had acquired no rights under the sale and 
restraining them from in any way obstruct¬ 
ing or interfering with the plaintiffs in 
tbe exercise of their rights. 

The trial Court dismissed the suit but 
the learned District Judge decreed it on 
the ground that the transfer of such 
grazing nghts was void in law. Ha held 
that rights suoh as these were what are 
described in the Transfer of Property Act 

aa E!°, ? P Tl re and were a PPartenant 

S ere ' M8 in “ li8n “ bl ° *»»* 

fk ' 1 ‘ b0 n Vendee9 ' defandaQta have oome U P tO 

Mr 8 w 3 !? r L ,n J seoond a P peal through 

Mr. Fakir Ohand who has contended that 
toe view taken by the lower appellate 
Court was bad in law. 


224 SETH KHUDA BAKSHI * SONS 

He urged that grazing rights belonged to 
all residents in a village quite apart from 
any tenancy Sundar v. Wazera (1). Reli¬ 
ance was also placed on Hans Raj v. 
Naram Chand (2 , but it seems to me 
that this is scarcely an authority for the 
proposition advanced. It was held by 
Rattigan, J., that grazing rights are con¬ 
fined to cattle used for agricultural or 
domestic purposes alone. It was also 
oontenHed on toe authority of Nihal Singh 
v. Rhazan Singh (3), that the plaintiffs 
have no locus standi to challenge the 
alienation in question as they were not 
shown to be Bhana's reversioners. 

It seems to me that this question must 
depend on what the right is and how it 
was created. According to the Wajibul- 
arz this area in question was specially 
set aside for the sole use of the Labanas, 
it being clearly laid down that they and 
they alone could exercise these rights. 
The proprietors even appear to have been 
excluded from using this land for grazing 
purposes. It amounts to an easement 
and speaking broadly, easements are 
generally inalienable apart from the pro¬ 
perty to which they are appurtenant. As 
the right to graze, etc., in these lands 
was specifically given to a definite set of 
persons I am cf opinion that every mem¬ 
ber of that sot has a right to defend 
bis rights against any infringements of 
them. That the plaintiffs are vitally 
interested in maintaining the exclusive 
right of Labanas to exercise these rights 
seems to me clear and they have therefore 
a locus standi. 

While admitting that an easement is 
inalienable Mr. F*qir Chand oontended that 
section 38 of the Easement Act allowed the 
surrender of easement to the owner of the 
dominant tenement. 

The present right however is not 
attaobed to any particular land. It is a 
right given to the Labanas to take certain 
profits from the area in question and was, 
it seems to me, granted to them not 
merely as tenants or non-proprietors but 
as Labanas. 

If my reading of the Wajibularz is 
eorreot then it seems to me that a sale of 
his right to use the laud for grazing pur- 

1 poses cannot be alienated by one of the 
owners of the right, for by doing so he 

(li (1907) 144 P R, 1907. 

(2) (1911) 86 P.R. 1911. 

(8) (1902) 24 P.R, 1902 (F.B.). 


v. ghulam qadir a sons 1984 Labor* 

introduces a3in the present case a foreign I 
element in the olass of persons to whom I 
the right was specifically restricted. 

I, therefore, agree with the learned Dis¬ 
trict Judge in thinking that the sale by 
Bbana was void in law and dismiss this 
appeal with costs. 

Appeal dismissed. 
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* Abdul Raoof, j. 

Firm Seth Khuda Bakshi and Sons — 
Appellants. 

v. 

Firm Sh. Ghulam Qadir and Sons— 
Respondents. 

F. A. No. 486 of 1922, Civ. Mis. No. 167 
of 1922, decided on 12th June, 1922, from 
an order of Sub-Judge, Sialkot, dated 19th 
Januarv, 1922. 

H Civ. Pro. Code , 0. 9, r. 13—Date fixed lor 
arguments- D./endants absent—ex parte decree can¬ 
not be passed . 

Where a date is fixed for arguments on a preli¬ 
minary issue but the dcfeudaot is absent on sooh 
date ex parte deoree cannot bo parsed against him 
inasmuch as tho date is not fired tor the deoi9ion 
of the case. 

(b) Civ Pro. Code. O. 13, r. 1 (d) —Appeal from 
ex parte decree is no bar. 

An appeal from the ex parte decree docs not 
affect tho appeal from an order rejecting an 
applioation for setting aside the ex parte deoree. 

C. U. Carden Noad —for Appellants. 

G. C. Narayig— for Respondents. 

JudgmentThis is an appeal from an 
order refusing to set aside an ex parte decree 
and arises under the following circum¬ 
stances:— 

Ghulam Qadir and Sons sued the firm 
Seth Khuda Baksh and Sons for the re¬ 
covery of Rs. 5,234-5*0 being the price of 
goods which had been supplied by the de¬ 
fendants to the plaintiffs and were found 
to be defective in certain respects. The 
suit wa9 instituted on the 13th July, 1921. 
On the 17th August, 1921 written pleas 
were filed by the defendants and one of the 
questions raised was that the Court at) 
Sialkot had no jurisdiction to bear the suit. 
The Court thereupon framed the following 
issue relating to the question of jurisdic¬ 
tion:— ... . . 

" Has this Court no jurisdiction to try 

the suit ?” 
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The Coart described this issne to be » 
preliminary issue. After having framed the 
issue the Court fixed the 4th November, 
1921, for evidence. Clearly, the Court fixed 
this date for evidence on this particular 
issue. On this date the defendants did 
not appear and the bearing was adjourned 
to the 24th November, 1921, aod the 
defendants were ordered to pay Rs. 40 as 
damages to the opposite 9ide. On the 24th 
November, 1921, the adjourned date, both 
parties gave evidence on the preliminary 
issue. 

The 10th of December, 1921, was fixed for 
argumeuts. Tbe defendants, bowever, did 
not appear on this date. Tbe decision 
on the preliminary issue, therefore, might 
have been given ex parte against tbe defend¬ 
ants. But, curiously enough, the learned 
Judge allowed the plaintiff to go into the 
witness-box and give evidence in bis favour 
supporting the olaim put forward in the 
plaint-. After recording the evidence tbe 
Court forthwith proceeded to deoida 
the suit without framing any further issues 
and without giving parties an opportunity 
to produoe evidence. It, bowever, decided 
the question of jurisdiction in favour of 
the plaintiffs and held that the suit was 
oognizable by a Court at Sialkot. On the 
merits the Court held in favour of the 
plaintiff and granted him a deoree. The 
defendants applied, on the 4th December 
1921, under Order 9, rule 13, Civil Prooe- 
dure Code, for tbe setting aside of this deoree 
on tbe ground thab Muhammad Sharif, the 
managing member of the firm, was ill and 
oould not attend on tbe date of bearing. 
This application for the setting aside of the 
ear parte deoree has boen rejeoted by the 
Court below by an order, dated the 19th 
January, 1922, and it is against this order 
that tbe present appeal has been preferred. 
Without going into the merits of tbe allega¬ 
tion as to whether tbe defendant Muham¬ 
mad Shariff had aotually fallen ill or not, 
I must hold that the ex parte deoree ought 
not to have been passed under bbeoiroum- 
atanoes disoloaed by the record. Tbe 10th 
of December, 1921, was not fixed for tbe 
decision of tbe oase and, therefore, no 
f* parte decree could have been passed in 
favour of the plaintiffs against the defend- 

Dr - Narang has 
argued that I should nob interfere with the 

order of the Court below in this particular 
oase, because tbe appellant, after filing bhis 
miscellaneous appeal, has filed a regular 
1924 L/29 * 80 


appeal against the ex parte deoree also. 
The learned Counsel, however, hag nob 
shown me any authority on this point and 
I do not see bow tbe fact of an appeal 
from a decree being filed can affeob tbe 
present appeal. Tbe appellant was 
entitled to apply for tbe setting aside of 
the decree and be had a right to appeal 
against the order rejecting his application. 

A second point is urged by Dr. Narang 
that at least tbe decision on tbe question of 
jurisdiction must be considered to be final 
and that I should direct the Court below 
to treat this question as deoided. But the 
question that I have to decide iu tbe present 
appeal is whether this ea parte deoree 
should be set aside or not, and I am con¬ 
cerned with this question alone. I have 
already held that, under the oircumstances 
of this case, the Court was not justified iu 
passing the ex parte deoree. 

I, therefore, accept tbe appeal and rever¬ 
sing the order of the Court below, pass an 
order setting aside the ex parte deoree. I 
mako no order as to cost, because the 
mistake was committed by the Court itself. 
Tbe case will now go back to the Court 
below for decision on the meribs. 

Appeal accepted. 

* 1924 Lahore 895. 

Harrison and Zafar Ali, jj. 

Neki and others— Plaintiffs-Potitioners. 


Chajju Ram and another —Defendants* 
Respondents. 


Mis. Petition No. 522 of 1922 (Oiv 
App. No. 2789 of 1914), dated 1st June,’ 
1923, from tbe judgment and deoree of 
Leslie Jones, in C. A. No. 248 of 1918. 


Dicru-~Comtruction—Review order challenged 
and ut audi— Original order open to appeal. 

On 3rd November, 1917, an appeal was aocepted 
and tlie suit ai instituted was dismissed by tha 
order ol a Division Benoh. An application lo* 
leave to appeal to the Privy Counoil was duly pre¬ 
sented within time and on tho same day an appli¬ 
cation lor reviow was made. This latter appli¬ 
cation was acoepted and eventually the original 
order passed on the 3rd November, 1917, waa 
reversed and tbe suit was deoreod in lull. From 
this order passed in roview an appeal wai presented 
to the Privy Oounoil, who held that tbo review 
wes not competent, and that itae order ol the 3rd 
November, 1917, be restored. 


“PPhoatiou lor leave to appeal to 
Pr vy Council by the applioant lor review was 
lUll fth?6 and bad mmly bien in a state oi 
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suspended animation during this long period and 
therefore leave would be granted to have the case 
heard on merits by Privy Council. [P. 326, Cs. 1 
and 2.] 

Sheo Narain and Manohar Lai —for 
Petitioners. 

Tek Chand and G. C. Narang —for Res¬ 
pondents. 

Order :—This is an application asking 
for orders to he passed on a petition for 
leave to anpeal to the Privy Council from 
a decree, dated the 3rd of November, 1917. 

The facts are that on that date an 
appeal was accented and the suit as in¬ 
stituted was dismissed by the order of a 
Division Benoh. An application for leave 
to appeal to the Privy Council was duly 
presented within time and on the same 
day an application for review was made. 
This latter application was accepted and 
eventually the original order passed on the 
3rd of November, 1917, was reversed and 
the suit was decreed in full, from this order 
passed in review an appeal was presented 
to the Privy Counoil urging that the 
review was not competent and further that 
on the merits the original order passed by 
fcbe Division Bench on 3rd November, 1917, 
was correct. On the 27th February, 1922, 
their Lordships of the Privy Council held ; 
that the review was not competent that 
rule 1 of Order 47 had been misunderstood 
and that, therefore, the judgments given 
by the two Division Benches were to be 
set aside and that of the Bench of the 
Chief Court which passed the order of the 
3rd November, 1917, was to be restored 
so that the suit will stand dismissed." 

Counsel for the respondents contends 
that this finding or rather the order in 
Council which followed upon it embodies 
the original decree passed on the 3rd of 
November, 1917, and, therefore, there can 
now be no question of appealing to the 
Privy Council. He also contends that in 
spite of the faot that their Lordships set 
aside the whole of the proceedings in 
review and thereby restored the original 
order passed by the first Bench, it would 
have been competent to the present appel¬ 
lantsappearing as respondents to ask for an 
order on the merits reversing that decree 
and upholding the order passed on review, 
and this in spite of the fact that there was 
no appeal before their Lordships from this 
first decision. 

With this view we cannot agree. The 
order of the Privy Council merely dealt 


with the competency of the review appli¬ 
cation and the legality of the orders passed. 
Once it bad been held that the review 
proceedings were bad the olook was merely 
put back and the position as explained in 
their Lordships’ order was that the original 
judgment was restored and the suit stood 
dismissed. From that judgment or rather 
from the decree which followed upon it the 
present petitioner wished to present an 
appeal. His application was presented 
within time. We do not agree with the 
contention that the order of the 22nd July, 
1918, stating that *' the application for 
review has been accepted, and there is no 
necessity to go on with the application ” 
is tantamount to an order of dismissal, 
and we find that this application is still 
alive and has merely been in a state of 
suspended animation during this long 
period. It is not contended that the 
petitioners had not fulfilled the necessary 
conditions and were not entitled to the 
certificate which they sought. 

We, therefore, accept the application and 
direct that the certificate be granted. The 
costs of the petitioner at this hearing will 
be paid by the respondents; Counsel’s fee 
Rs. 120. 

Application allowed. 
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Broadway, j. 

Nand Singh— Appellant. 

v. 

S. Lachhmi Narain Singh and others — 
Respondents. 

Mis. F. A. No. 559 of 1922. decided on 
24th November, 1922, from an order of 
District Judge, Ambala, dated 176b 
January, 1922. 

Civ. Pro. Code , S. 60—''Panchol*a" money is 
not covered by the section—Punjab Land Revenue 
Act (XVII ot IS87I. S. 70. 

The income of the Panchotra is not covered by 
8. CO. Civ. Pro. Code, nor by 8. 70 of Act XVII 
of 1887. 

Kharak Singh —for Appellant. 

Judgment:—Nand Singh, an undis¬ 
charged bankrupt, a Lambardar and 
Jagirdar in the Ambala District, has pre- 
fened this appeal against the order of the 
District Judge, Ambala, dated the 17th 
January, 1922, directing the Receiver to sell 
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a house belonging fco the insolvent and 
to arrange through the Collector, for the 
farming out of his land, some 100 bighas 
in area. The order also directs the insol¬ 
vent fco pay into Court all panchotra money 
'in hia hand. Mr. Kbarak Singh has 
appeared for Nand Singh, and nobody has 
appeared on fche other side. 

So far as the house is concerned, inas¬ 
much as the appellant is an agriculturist 
and as it is said that this is the only bouse 
he possesses, it appears to be not liable to 
be sold. The order relating to this bouse 
is, therefore, set aside. 

In regard to the panchotra money 
Mr. Kharak Singh urged that it, too, was 
not liable to attachment under the provi¬ 
sions of section 60, Civil Procedure Code. 
He also referred to seotion 70 of the Punjab 
Land Revenue Act. I am unable to see 
that the income of the panchotra is covered 
by these sections. Qua this, the order will 
■stand. 

Next, it was urged that the Receiver only 
suggested in his report that three-fourth 9 of 
the land should be farmed through the 
Collector, but the Court has directed that 
all the land should be so farmed. It has 
boon pointed out in the grounds of appeal 
that two-fifths of the entire holding of the 
appellant is under mortgage, the mort¬ 
gagees being in possession, and Mr. Kharak 
Singh urged that a provision should be 
made for the maintenance of the insolvent 
and his family suitable to his condition in 
life, not as an undischarged bankrupt, but 
as a Lambardar and a Jagirdar. The 
proposition appears to me somewhat novel. 
As, however, the Receiver has reported 
that three-fourths of the land belonging to 
the insolvent was sufficient and there is the 
order of the District Judge qua the whole 
land, I direct that only three-fourths of the 
appellant's land should be farmed through 
the Collector. 

To this extent the appeal is acoepted. 
JNo order as to costs. 

Appeal accepted. 
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Scott-Smith, j. 

Muhammad Akbar- Appellant. 

V. 


&mperor % 

Judge, Mianwali, dated 15th June. 19S 


Penal Code , S. 100—Accused a triking deceased 
a/Ur latter struck former and accidentally causing 
death , is entitled to the benefit of the section. 

The accused along with biB father, uncle and 
cousin was proceeding to the threshing floor in 
order to get the half share of the produce claimed 
by them from the deoeaeed. He bad in his hand a 
wahola such a9 Zemindars usually carry. The other 
three had no weapon with them. On sieving them 
ooming the deoeaaed oame out with a dang , and 
Btruck a blow on the head of the accused whiob 
fell on his shoulder. The accused retaliated by 
striking on the head of the deceased with the 
wahola whiob he wag carrying. Tbi9 blow frao- 
tured his skull aod resulted in his death. 

Held that the assault oommitted by deceased 
was 9uoh as might reasonably cause to acouaed 
the apprehension that death or grievous hart 
would result to him if he did not strike, and there¬ 
fore he is olearly entitled fco the benefit of 8 100 
[P 227, O. 2 and P. 228, 0. 1.] 




___ ___ . M . 

Public Prosecutor—(or Respondent. 

Judgment Muhammad Akbar has 
been convicted by the Sessions Judge of 
Mianwali of the oulpable homicide not 
amounting to murder of Rohtas by striking 
him a single blow on the head with a 
wahola. Various disorepant accounts of 
what actually occurred have been given 
in the first information report and by the 
witnesses for the prosecution and these are 
set forth in detail by the learned Sessions 
Judge in his judgment. The Judge agree¬ 
ing with the Assessors has acoepted the 
version given by Nawaz Khan, P. W. No. 7. 
According to him there was a dispute 
between Muhammad Akbar and his rela¬ 
tions on the one side and Rohtas and his 
relations on the other a9 to the produce of 
a certain pieoe of laod, and it appears that 
on the day of the occurrence Muhammad 
Akbar along with bis father, uncle and 
cousin, was proceeding to the threshing 
floor of Khalil Khan in order to get the 
half share of the produoe claimed bv them 
Muhammad Akbar bad in his hand a 
wahola such as zemindars, according to 
Nawaz Khan, usually carry with them 
when they are winnowing their crops. 
Ihe other three men with him had no 
weapons. Rohtas was having a bath in a 
khola and seemg them, came out. He 
had only a loin oloth on him and told 
Muhammad Akbar to stop. He then went 
baok to his house and Nawaz Khan, fear¬ 
ing that there would be a fight, told his 
mother to shut him inside the house. 
This she did, but in spite of it he came 
ont with a dang and when Nawaz Khan 
tried to stop him he got past him and 
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struck n blow on the bead of Muham¬ 
mad Akbar with the dang. Muhammad 
Akbar had a chadar tied on hie bead as 
protection against the sun and the blow 
glanced off his bead and fell on his 
shoulder. That be did receive a blow of 
this sort is supported by the Medical 
evidence. Muhammad Akbar retaliated 
by striking Robtas on the head with 
the wahola which he was carrying. 
This blow fractured Robtas' skull aDd 
resulted in his death. 

The Sessions Judge is of opinion that 
the appellant could not plead that he was 
aotiDg in the exercise of his right of private 
defence beoause he, accompanied by his 
relations, had gone to the threshing 
floor with the intention of enforcing bis 
right to a share in the produce. At the 
same time, the Judge admits that nothing 
would have happened had not Robtas been 
so excited and rusbed out of bis bouse and 
attacked Muhammad Akbar. Now, accord¬ 
ing to Nawaz Khan, the appellant and his 
relations were proceeding to the threshing 
floor when the witness told them oot to 
do so and they stopped. It does not appear 
that tbeirattitude was in any way aggressive 
when Robtas rushed out and without being 
attacked or threatened in sny way struck 
a blow on Muhammad Akbar's head with 
a dang. Robtas was evidently in a violent 
rage at the time, and I cannot agree with 
the learned Sessions Judge that Muhammad 
Akbar was not entitled to defend bimself 
against such an attack, simply because he 
and his companions had gone to get the 
share of the produce to which they thought 
they were entitled. The case would have 
been different had Muhammad Akbar's 
companions also been armed and bad tbeir 
attitude shown that they intended to take 
the share of produce by force, if 
necessary. According to section 100, Indian 
Penal Code, the right of private defence 
of the body extends under the restrictions 
mentioned in section 99, to the voluntary 
causing of death or of any other harm 
to the assailant, if the offence which 
occasions the exercise of the right be 
guch an assault as may reasonably cause 
the apprehension that death or grievous 
hurt will otherwise be the consequence of 
such assault. Now, having regard to the 
evidence of Nawaz Kbau, I have no doubt 
at all that the assault committed by 
Robtas was euoh as might reasonably 
oause to Muhammad Akbar the appre¬ 


hension that death or grievous hurt would I 
result to him if be did not strike Robtas. I 
He used the weapon which he had in his 
band at the time and I see no reason to 
suppose that he took the wahola with him 
in order to use it as a weapon of offence. 
He only struck one blow which unfortu¬ 
nately resulted in the death of Robtas. 
In my opinion he is dearly entitled to the 
benefit of seotion 100 and I, therefore, 
accept the appeal, set aside the conviction 
and sentence and acquit him and order 
that be be released from custody. 

Appeal accepted. 
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Scott-Smith, j. 

Naratn Singh —Appellant, 
v. 

Emperor. 

Cr. A. No. 575 of 1922, deoided on 12th 
Ootober, 1922, from an order of First Class 
Magistrate, Gurdaspur, dated 13th June, 
1922. 

Criminal trial— Procedure — Separate trials— 
Common witness not examined in each cast tut 
their evidence read over—No prejudice cavsid — 
Trial is not invaliaaled. 

Several oases wero tried separately but Ibe evi¬ 
dence ol Euch witnesses as were common to all the 
cases was not recorded separately in all tbe oases; 
It was only read out to them and admitted by 
them to be correct. This procedure was followed 
with tbe consent ol the couneel lor the accused. It 
was however, clear that no prejudice was caused lor • 
the accused. Beld that the procedure adopted was 
irregular, but it did not effect tho validity ol tbe 
trial as no prejudice was caused. (10 Cal. 405; 8 
P.R. 1915 Cr., Ref. i 9 P R. 1912 Cr., Dist.) 

Eumvar Narain for D. N. Alchra—for 
Appellant. 

Des Baj Snwhny for Govt. Advocate — 
for the Crown. 

Judgment:—Criminal Appeals Nos. 
575, 57G and 59S are by three persons who 
have been convicted by a Magistrate with 
section 30 powers of illegal possession of 
chhavts and have been sentenced under 
seotion 20 of the Arms Act to years’ 
rigorous imprisonment each. 

The appellants were tried separately, but 
as a great deal of tbe evidence is tbe same 
in all the cases, tho appeals may con¬ 
veniently bo disposed of by one judgment. 

Tbe appellants, who all got out of the 
same train at the Dhariwal Railway 
Station, were searobed as suspioioue 
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character* hv the Police in the preseoca of 
reliable witnesses. They were oarrying 
dangs. and chhavi blades were found in the 
waistcoat pocket of one and in the loin 
cloths of tbe other two. 

The first point raised in appeal is. that 
the appellants were not really tried 
separately at all, but that there was a joint 
trial, and that this was illegal being opposed 
to tbe procedure laid down in the Criminal 
Procedure Code. After an examination of 
the records of the three cases, it is clear to 
me that the trials were separate and not 
joint. The case of Tbakar Singh was 
taken up first and at the conclusion of tbe 
statement of Sardar Saut Singb. Sub- 
‘Inspactor, the Magistrate recorded the 
following note:— 

“ All three of the accused have been 
present during the course of the examina¬ 
tion of this witness. Counsel for the three 
accused agree that the statement of the 
witness be read over in the connected 
oases as well. They agree that their clients 
will not be in any way prejudiced in this 
way and it will be a great saving of time/’ 

The re9t of the witnesses in Tbakar 
Singh’s oas3 were then examined, and tbe 
cases against Makhao Singh aad Naraio 
Singh were subsequently taken up. The 
witnesses were again put into the witness- 
box and the statements made by them in 
Tbakar Singh’s case were read over to 
them. They admitted them to be correot 
and said that they had nothing to add. In 
Makhan Singh’s case P. W. No. 5, Hafizulla 
Bsgi was the Constable who had himself 
arrested him and oonducted his searoh. 
He was not a witness in the oase of Tbakar 
Singh at all. Similarly, in the case of 
Naraio Singb, Din Mohammad Constable, 
P. W. No. 5, was the witness who con¬ 
ducted tbe search of Narain Singh's person 
and was not a witness in the other two 
oases at all. It is, therefore, clear that the 
trials were separate. There is no doubt 
that the procedure adopted of reading out 
the statements of witnesses recorded in the 
first oase was irregular, but it is quite clear 
that no prejudice has been caused to any 
of the appellants by this oourse whioh, 
aooordmg to the learned Sessions Judge, 
was suggested by appellants’ Counsel. The 
only authority cited whioh has any bearing 

* a fcha1, re P° r tea in 

JXathu Sheikh v. Queen- Empress ( 1 ). In that 

•4) (188*) IQ 0*1. 400.8 Ipd. Jar. 608. 


case four persons were accused of having 
giveD false evidence in the same proceeding 
and the Sessions Judge, while professing to 
try each case separately, heard the evidence 
of the witnesses only once. Tbe High 
Court held that this was an error in the 
proceedings which would probably have 
proved fatal to the convictions, but these 
were set aside on the merits and the point 
wa9 not, therefore, decided. Moreover, it 
is not clear from the judgment whether the 
facts were on all fours with tbe present 
case or not. I do Dot think that this is a 
case to which tbe well-known ruling of 
their Lordships of the Privy Counoil 
reported as Subrahmania Ayyar v. Kina- 
Emperor (2) is applicable. 

On the merits, I am of opinion that the 
case against each of the appellants is 
clearly established. The evidenoe as to the 
searoh of their persons is quite conclusive 
and is very reliable. The petty disoripan- 
cies pointed out by Counsel are quite im¬ 
material, and do not at all shake tbe 
credibility of the witnesses. The convic¬ 
tions are, I consider, fully justified by the 
evidence. The learned Magistrate has 
given good reasons for awardiog heavy 
sentences, and, having regard to the looal 
ciroumstaooes of tbe District at tbe time, 

I do not consider the sentence to be too 
heavy. The question whether any parti¬ 
cular oase of illegal possession of arms 
oomes under section 19 (/) or section 20 of 
the Arms Act must be decided on its own 
facts as was laid down in Khem Singh y. 
Emperor (3). I am not prepared to agree 
with all the remarks of the learned Judge 
who decided the case reported as Ibrahim 
v. Emperor 14 ), and the faots of that 
oase are not on all fours with the present 
one. Here the appellants had removed the 
chhavi blades from their shafts and had 
oonoealed them about their persona with 
the obvious intention referred to in sec¬ 
tion 20 of the Aot. Tbe appeals are aooord- 
ingly dismissed. 

Appeals dismissed. 


19) (1901)96 Mad. 61 =49 I.A. 267-U M.L.J. 
983 = 8 Bom. L.R. 640 = 6 O.W.N. 866. 

(3) (1916)8 P.R. 1916 Cr, = 16 Or. L.J. 419=76 

P.L.R. 1916-98 l.O. 796. 

(4) (1918) 9 P.R. 1919 Or.-128 P.L.R. 1918-44 

P.W.R. 1919 Or.—14 Or. L.J. 41-18 1.0. 
965. 
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Broadway, j. 

Niaz Ali Khan and others— DefendaDts- 
Appellants. 

v. 

Aid . Afzal Khan t minor through Mt. 
Gauhar Begam and others —Respondents. 

S. A. No. 11b of 1922, decided on 27th 
November, 1922, from an order of District 
Judge, Jhelum, dated 25th January, 1922. 

Limitation Act , S. 22— Suit lor pre-emption — 
Joinder o/ one of the defendants alter limitation 
due to minor plaintiff's next friend's mistake was 
not condoned. 

Where in a pre emption suit one of tbe vendees 
wa* not included a9 defendant till after tbe expi¬ 
ration of the limitation, due to the mistake of the 
minor plaintiff's next friend. Held, that though 
the plaintiff was a minor the suit should be dis¬ 
missed. 

Anant Ram —for the Appellants. 

B. D. Kureshi —for tbe Respondents. 

Judgment:—O d the 11th November. 
1919, one Hashmat Khan sold 53 kanals, 
19 marlas including his share in the 
sliamilat and his rights in a further 1 
kanal, 18 marlas of 3hamilat to Niaz Ali 
Khan and five others, including a minor 
named Riasat Khan, son of Faiz Talib 
Khan. The deed was duly registered. On 
the 27th August, 1920, a minor named 
Muhammad Fazil, nephew of Hasbmat 
Khan, vendor, acting through his mother, 
Musammat Gauhar Begam, instituted a 
suit claiming possession of the land sold 
by Hasbmat Khan by pre-emption. The 
first hearing of the case took place on the 
6th November, 1920, when it was found 
that the defendants had not been served. 
The plaintiff was told to furnish the 
neoessary addresses and on the same date 
filed an application giving particulars. In 
this application tbe name of Riasat Kban, 
son of Faiz Talib Khan, was mentioned. 
On.the 10th December, 1S20. tbe defendants 
appeared and pointed out that Riasat 
Kban was one of the vendees but had not 
been impleaded in the plaint. In spite 
of this omission having been brought to 
tbe notice of the plaintiff, no steps were 
taken to bring Riasat Kban on to the 
record until the 24th January, 1921, when 
tbe Court returned the plaint for amend¬ 
ment owing to the omission of RiasatKhan’s 
name, directing the plaintiff to cause the 
neoessary amendment to be made. Riasat 


Khan’s name was entered in the plaint on 
the same day. 

It should be noted that in the original 
plaint amongst the defendants’ names was 
that of Feroz Khan, son of Imam Ali Khan 
a person who was not a vendee and had 
nothing whatever to do with the case. 
On the 14th January, 1921, an application 
was made on behalf of the plaintiff asking 
that his name be struck off, yet no steps 
were taken in regard to Riasat Khan. The 
defendants pleaded that, inasmuch as 
Riasat Khan had been impleaded after the 
expiry of one year from the date of sale, 
tbe suit was barred by limitation. The 
trial Court held that the omission of Riasat 
Kban’s name was due to a mistake but that 
this did not excuse the plaintiff, and the 
suit was accordingly dismissed. The plaint¬ 
iff preferred an appeal to the District Court 
and the learned District Judge, while recog¬ 
nizing the extreme carelessness of the 
plaintiff’s next friond, considered that the 
mistake made should be condoned. He, 
therefore, accepted theappeal and remanded 
tbo case for trial on tbe merits. Against 
this order of remand tbis second appeal has 
been preferred on behalf of tbe vendees- 
defendants through Mr. Anant Ram and I 
have beard Mr. Kuresbi on behalf of the 
plaintiff. 

It has been contended by Mr. Kureshi 
that, as a matter of fact, Riasat Kban’s 
name should be regarded as having been 
entered in the plaint from the outset, inas¬ 
much as instead of bis name, that of Feroz 
Kban was inadvertently entered. Seeing 
that the fathers of these two persons are 
different and that Feroz Khan was a major 
while Riasat Khan was a minor- this con¬ 
tention, has, in my opinion, no force. 

It was next contended that it was not 
necessary under the present Code to enter 
the names of all persons against whom a 
relief is claimed in a plaint. Here, again, 
I am unable to agree. 

Next, it was urged that Riasat Kban 
bad been added by order of tbe Court and 
that, therefore, on the authority of Fakira 
Pasbart v. Btbi Azimunntssa (1), no ques¬ 
tion of limitation arose. I am unable to 
agree that the name of Riasat Khan was 
added at the instance of the Court. 16 
seems to me that tbe circumstances dis¬ 
close extreme carelessness on the part of 
the plaintiff’s next friend and advisers. 


(1) (1900) 37 Cal. 640=4 O.W.N. 469, 
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The deed was a registered one and the suit 
was not filed for some Dine months after 
its execution. It may be considered a 
little bard to penalise a minor plaintiff for 
the gross neglect of bis guardian. At the 
same time, it has to be borne in mind that 
Riasat Khan, one of the vendeo9, is also a 
minor and that his interests have also to 
be considered. By tbe negligence disclosed 
in this oase this minor, Riasat Kban, has 
seoured a valuable right, and I am UDable 
to see any justification to deprive him of 
that right for the simple reason that tbe 
plaintiff in the case is also a minor. It 
has not beeD contended that article 10 of 
tbe Limitation Aot did not apply. 

I accordingly accept this appeal and, 
setting aside the order of remand, restore 
the decree of tbe trial Court dismissing 
the plaintiff’s suit with costs throughout. 

Appeal dismissed. 
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Harrison, j. 

Ghulam Mustafa— Appellant. 

v. 

Ghulam Sadiq and others —Respondents. 

Mis. F. A. No. 811 of 1922, deoided on 
30th November, 1922, from the decree of 
Senior Sub-Judge, Amritsar, dated 7th 
February, 1922. 


Civ. Pro. Code, 8.104 (/) and Sch. II, Par 
(2)— Order filing an award—Appeal lies. 

‘Order filing tbe award’ does Dot mean th 
order by which tbo arbitrators are directed to een 
their award or bring their award to Court belor 
the objections have been lodged or disposed ol; bu 
an order filing an award ie passed alter the obiec 
tione have been disposed ol and sd appeal does li 
Irom an order filing an award even if in con 
sequence the deoree has to bo set aside. In thj 
conneotion the provisions ol 8. 104 (/) ehould b 
observed and paragraph 21 (2) 8ch. II ol the Cod 
ehonld be treated as a dead letter. [P. 231, C. 2. 

Abdul Aziz and Badaruddin Kureshi- 
for Appellant. 

Niaz All —for Respondents. 

Judgment :-The plaintiffs appliec 

J? 1 ? 1 ® 20 of fche second sohedult 
of the Civil Procedure Code to have at 
award given by arbitrators filed. Th( 
defendants raised various objections 

finhLiw 8 T g °f e int0 by thQ Senio. 
Subordinate Judge and disposed of in 

his order, dated the 7th February, 1922, 

which oonoluded as follows 


” I accordingly grant a deoree in terms of 
the award and order defendant to pay to 
plaintiff a sum of Rs. 32 as costs of these 
proceedings.” 

From this order tbe defendant Ghulam 
Mustafa has lodged this appeal under sec¬ 
tion 104 l/). Mr. Niaz Ali raises a preli¬ 
minary objection that the appeal does not 
lie and that if it does, it i9 barred by time. 
He points out that there is no appeal from 
the decree which was eventually drawn 
up. He contends first that the order filing 
the award must mean the order by 
which the arbitrators were directed to 
send their award or bring their award 
to Court before the objections had been 
lodged or disposed of. In the second 
place, he objects that there is no order in 
so many words filing the award. 

The first point is disposed of by the 
wording of paragraph 21 of schedule II, 
whioh makes it quite clear that the order 
filing an award i9 passed after tbe objec¬ 
tions have been disposed of. Hi9 second 
objection i9 technically correct and it would 
obviously have been better if the Senior 
Subordinate Judge has consulted the Code 
and passed an order in the correob terms. 
There can, however, be no doubt that his 
order is tantamount to an order filing the 
award and that this is what he meant by 
saying, ‘ I grants decree iu terms of the 
award.” 

Mr, Niaz Ali further ooDdeods that under 
paragraph 21 (2), a9 no appeal lies from a 
decree there can beno appeal from tbe order. 
This question has heen exhaustively gone 
into in Ram Diiti v. Amar Singh 11), and 
it has been deoided that an appeal does 
lie from an order filing an award even if 
in consequence the decree bas to be set 
aside. The judgment of Rattigan, 
J-t explains the difficulty whioh arises 
from there being apparently two contra¬ 
dictory provisions in the Code, and as one 
must be ignored he explains that the 
provisions of seotion 104 (f) should be 
observed and paragraph 21 l2) of the Code 
should be treated as a dead letter. 

In arguing on the merits of his appeal 
Mr. Abdul Aziz has confined himself to 
three points and bas dropped the remaining 
grounds of appeal. The first is, that the 
terms of the reference were dear and 
direoted the arbitrators to give an award 


111 Kl 08 ,^ 8 * 1911 —17S P.L.R, 1911— 
188 P.R. 1918-101.0.518, 
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regarding the property, moveable and im¬ 
moveable, left by the two brothers, Abdul 
Rahman and Muhammad Ali, whose des¬ 
cendants are now disputing over the 
partition. They came to a finding that 
Abdul Rahman in his lifetime had sold 
his one-half share to his son and nephew 
and Counsel urges that this was beyond 
the scope of the reference inasmuch as 
they were not empowered to hold that 
before his death Abdul Rahman had parted 
with his property. There is, in my opin¬ 
ion, no foroe whatever in this contention. 
They had to deal with the property whioh 
had belonged to the two brothers and they 
were quite right in coming to the decision, 
if satisfied with the correctness of the 
same, that one of the brothers had parted 
with the whole or a part of his share 
during his lifetime. 

The second point was that, although 
there were seven parties to tbo reference 
the shares of two only have been defined. 
Tbe remaining five are the younger brothers 
and sisters of Ghulam Ali, all of whom aro 
represented by Mr. Nine Ali. They aro 
quite satisfied that their shares should be 
left joint, and, therefore, the present appel¬ 
lant ha3 no grievance and tbe matter is no 
concern of his. 

The third point pressed is that the award 
did not go far enough and did not deal with 
certain shares iu a shop held by the des¬ 
cendants of the two brothers. It does 
consider this shop inasmuch as it explains 
that this is naya harobar and was not in¬ 
cluded in the property held by the two 
brothers. It was, therefore, outside the 
scope of the reference and the arbitrators 
were quite right in Uaviug it alone. 

The other grounds of appeal, including 
the alleged miioonduct of the arbitrators 
have bten definitely given up. 

Finding that there is no force whatever 
in the appeal, I dismiss it with costs. 

Appeal dismissed. 
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Harrison, j. 

Kadir Bakhsh — Appellant, 
v. 

Allah Ditta —Respondent. 

S. A. No. 826 of 1922, decided on 30th 
November, 1922, from thedeoree of Distriot 
Judge, Multan, dated 1st Deoember, 1921. 


Oustom (Punjab)—8istsr's son excludes colla¬ 
terals. 

A *i*ter or sister’s son exoluSes oolMerala in 
the thirl degree amoDg Lak Jats ot the MuzifUr- 
garh District. 

B. A. Cooper —for Appellant. 

Rama Nand —for Respondent. 

JudgmentPlaintiff in this case, 
who is the collateral in the third degree of 
one Piara, a childless proprietor, who died 
in 1918, brings this suit against his sister’s 
son in whoso name mutation has been 
offeotcd, and contends that by custom he 
has a better right to succeed. The suit 
has been dismissed by both the lower 
Courts, and he now comes up on second 
appeal with a certificate; and the only 
point to he decided i9 whether, amoDg9t 
Lak Jats of the Mazaffargarh District, 
collaterals in the third degree exclude 
sister’s sons. 

The plaintiff relies on one published 
decision of this Court, a decision, of the 
District Judge of Muzaffargarh and one of 
the Munsif of Muzaffargarb. These refer 
to particular cases in whioh it was decided 
that, among Minwal Jats, Gorab Jat9 and 
Gurab Jats, collaterals exclude sisters. He 
also relics on tbe reply to question No. 10 
in the Riwaj-i-am which shows that in 
some cases sisters have been oxcluded and 
in other cases collaterals have been exclud¬ 
ed by them. 

As against this evidence there i9 the ous- 
tomary Law of the Muzaffargarh District, 
question No. 21, in which it is dearly laid 
down that sisters or their descendants 
succeed in preference to the grandfather or 
his descendants. In two reported decisions 
of the Chief Court. Alam v. Nur (1) and 
Sawan v. Sahib Khatun (2), whioh related 
to Mifchu Jats aud Panwar Jats of the 
Muzaffargarh Distriot, it was held that 
sisters succeed as against collaterals. Simi¬ 
larly, in Exhibit D-l sisters aud their sons 
have been preferred and in Ex. D-ll. 
a judgment of Wilberforce, J., (No. 15| of 
1912) it was hold that amcng Mouda Jats 
9isters excluded collaterals in the third 
degree. The position of tbe females 
generally. a9 ba9 been dearly established 
in many rulings, is very muoh stronger in 
tbe western Punjab than elsewhere. 

I find that it is fully established by the 

evidenoe on the reoord th at a sister or 

(11 11905) 6* P R. 1905®* H5 P.L.R. 1905. 

ri) (1909) 44 P R. 449 =>69 P.W.B. 1909-76 
P.L.R. 1909“2 I.O. 71. 
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sieter'g sod exolodes collaterals in the 
third degree amoDg Lak Jate of the 
Muzaffargarb Disfcriob, I, therefore, dis¬ 
miss the appeal with costs. 

Appeal dismissed . 
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Scott-Smith, j. 

Kish$n Singh and another —Petitioners. 

» 

v. t 

Emperor. . 

Cr. Rev. No. 865 of 1922, decided on 
5th October, 1922, from the order of Ses¬ 
sions Judge, Gujranwala, dated 22nd 
March, 1922. 

Punjab Excise Act (Iof 1914), S. 61 (1) (a) and 
12) {a)—Owner of the house where liquor is brought 
does not become a joint possessor. 

BriDging of liquor by A to B's bouBO doea 
not make B a joint possessor nor oan the latter 
be said to have joined in the Bale if ho asks A 
to bring the bottles and hands thorn or tho 
money to him. 

Anant Bam —for Petitioners. 

Judgment: —The evidence for tho 
prosecution has been believed by the two 
lower Courts and I see no sufficient reason 
for rejecting it in revision. At the same 
time, I do not thick tho difference between 
the oases of Kishen Singh and his son 
Khushal Singh has been sufficiently con¬ 
sidered. 

Khushal Singh was a licensee for sale of 
liquor at Gakhar and it was be according 
to Attar Singh, witness, who brought the 
8 bottles of liquor to Gujranawala. The 
possession, therefore, was his exclusively 
and the mere fact that be brought the 
liquor to Kishen Singh’s house does not 
make the possession joint of himself and 
Kishen Singh. Further, I do not think it 
can he held that the latter joined in the 
sale merely because he called to his son to 
'bring 2 bottles and because the money was 
-banded to him. I, therefore, accept the 
petition so far as Kishen Singh is con¬ 
cerned, and setting aside his conviction 
and sentence acquit him. Fine if paid to 
be refunded. As far as Khushal Singh is 
concerned the petition is rejected. 

Petition partly accepted . 
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Scott-Smith, j. 

Nihala and others —Petitioners. 

v. 

Kazan Singh— Respondent. 

Civ. Rev. Pet. No. 905 of 1922, deoided 
on 27th March, 1923, from the decree of 
Munsif, Small Cau9e Court, Hosbiarpur, 
dated 7th January, 1922. 

Civ . Pro. Code , 0. 9, r. 13— Where defendant 
proves absence of service, plaintiff must prove that 
defendant knew of the decree within thirty days of 
defendant's application to set it aside—Limitation 
Act , Art. 164. 

Mere temporary absence of the defendant doea 
not justify tho serving officer in affixing a copy of 
the summons on the door of his bouee. Delore 
that can bo done all due and reasonable diligence 
to find him must bo used. Where the defendant 
proved that a summons was never pent to be served 
on him and there was no rebuttal, and his appli¬ 
cation to set aside ex parte decree was made on the 
37th day after tho decree was passed. Held, under 
the circumstances, tho onus was upon plaintiff to 
show that defendant had knowledge of the deoree 
more than 30 days before date of his application. 
[P. 233, 0. 2.3 

Sagar Chand —for Petitioners. 

Cooper —for Respondent. 

Judgment:—In my opinion tbo sum¬ 
mons was not duly served upon the 
defendant. Mere temporary absence of 
the defendant does not justify the serving 
officer in affixing a copy of tbe summons 
on tho door of bis bouse. Before that 
oan be done all duo and reasonable 
diligence to find him must be used and it 
oannot be said that this was done in the 
preseot case. The defendant led evidonce 
to show that a summons was never sent 
to be served on him and there is no 
rebuttal. He made his application on the 
37th day after the ex parte decree was 
passed, and, under the circumstances, 1 
consider the onus was upon plaintiff to 
show that defendant had knowledge of the 
deoree more than 30 days before date of 
bis application. 

I allow the revision and, setting aside 
the ex pane decree, remand the case for 
re-trial on merits. 

Costs in this Court to follow the event. 

Revision allowed , 
Decree set aside . 
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Scott-Smith and Moti Sagar, jj. 

Allah Din —Appellant, 
v. 

Emperor —Respondent. 

Cr. App. No. 945 of 1922, decided on 
18th January, 1923, frcm an order of 
Sessions Judge, Jhelum, dated 5th October, 
1922. 

Penal Code, S. 300, Excep. (J), and S. 326— 
Attach and hurt with a pen knife after provocation 
—Offence of grievous hurt committed. 

The accused had been married to a girl and the 
ceremony of labdil par chat was to take place on 
the day of the occurrence. On that day accused 
found the deceased taking the girl away from the 
village where the ceremony was to take place and 
when be remonstrated with her she told him that 
the girl would not be married to him that day 
and abused him The accused thereupon attacked 
both the girl and the deceased with pen knife aod 
inflicted one injury on each in the abdcmen. The 
girl however survived. Held , that the accused 
aoted without premediation, used only a pen knife 
and gave each woman only one injury and there¬ 
fore there is a very strong presumption that he 
neither intended to cause death cor such bodily 
injury as he knew to be likely to cause death and 
that the provocation given to him by the deceased 
was sufficiently grave and sudden to bring him 
within the first exception in section 300. Held, 
further that when the accused wounded the 
women in the abdomen with a pen-knife he 
certainly intended to cause them grievous hurt. 
[P. *234, 0. 2.] 

Judgment:—Allah Dio has been con¬ 
victed by the Sessions Judge of Jbolum of 
the murder of Mt. Nek Bakht and of 
the attempted murder of Mt. Imam Bibi 
and has been sentenced for the former 
offence to transportation for life and for 
the latter to ten years’ transportation, the 
sentences to run concurrently. Appeals 
were presented to this Court by Counsel 
who, however, has not attended to argue. 
We have perused the record. The facts 
are fully and clearly stated in the judgment 
of the learned Sessions Judge and need not 
be repeated 

In our opinion the questions which arise 
are the following : — 

(1) Whether Allah Din, appellant, intend¬ 
ed to cause the death of Mt. Nek Bakht 
or, as found by the Sessions Judge, intended 
to cause suoh injury as he knew to be likely 
to cause death. 

(2) Whether he received such grave and 
sudden provocation as would reduce the 
offence from one of murder to one of oulpa- 
bio homioide not amounting to murder. 
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(3) Wnether be attempted to murder 
Mt. Imam Bibi. 

(4) Having regard to the facts that Allah 
Din acted without premeditation, used 
only a pen-knife and gave each woman 
only one injury, we think there is a very 
strong presumption that he neither intend¬ 
ed to cause death nor such bodily injury 
as he knew to be likely to cause death. 
Upon the second question the learned Ses¬ 
sions Judge admits that there was an alter¬ 
cation between the appellant and the women 
that abuse was exchanged, and that provo¬ 
cation was certainly given but bolds that 
the provocation was not so grave and 
sudden as to bring the appellant within the 
first exception in section 300, Indian Penal 
Code. Now Allah Din had been married 
to Mt. Imam Bibi and it has been found 
by the Court below that the ceremony of 
tabdil parchat was to have taken place on 
the day of the occurrence in Chakwal. The 
appellant found Mt. Nek Bakht taking the 
girl away from Chakwal and when he 
remonstrated with her, she told him 
that the girl would not be married to 
him that day and abused him. Even 
if i-he did not say to him that if he 
wanted to marry anybody he could go 
and marry his mother, we still think that, 
under all the circumstances, the provoca¬ 
tion given to him wa9 sufficiently grave 
and sudden to bring him within the fir9t 
exception in section 300 of the Indian 
PeDal Code. These being our findings, it 
is clear that the conviction for murder 
cannot bo maintained, nor can the convic¬ 
tion for the attempted murder of Mt.Imam 
Bibi bo maintained. At the same time, we 
have no difficulty in holding that when 
Allah Din wounded the women in the 
abdomen with a pen-knife he certainly 
intended to cause them grievous hurt, and 
we, therefore, accept the appeals and, set¬ 
ting aside the convictions and sentences, 
couviot him instead of two offences of 
voluntarily causing grievous hurt under 
section 326, Indian Penal Code. Though 
he bad undoubtedly grave provocation, it 
was a very serious offence for him to stab 
helpless women in the abdomen with a 
knife. We consider it necessary to impose 
a severe sentence, and we oentence him to 
seven years’ rigorous imprisonment includ¬ 
ing three months’ solitary confinement for 
each offence, and direob that the sentences- 
shall run concurrently. 

Sentences altered . 
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Campbell, j. 

Chhaprolia —Appellant, 
v. 

Emperor —.Respondent. 

Cr. A. No. 959 of 1922 : decided on 
24th January, 1924, from the order of 
Special Magistrate, Delhi, dated 31st July, 
1922. 


Evidence Act, 8. 133—Evidence of accomplice 
against whom case is withdrawn wider S. 494, 
Crim. Pro. Code—Less reliable than one to whom 
pardon is tendered under S. 337 , Cnm. Pro . Cede . 

Ad accomplice witness agaiDSt wbom the pass 
has been withdrawn nndec section 494 is less reli¬ 
able than one to whom a pardon has been.tcndered 
under Q. 337. The latter is pardoned condi¬ 
tionally and has belore him. as an inducement to 
stiok to the truth, the constant apprehension that 
his statement may be used against him in a trial 
hereafter if he is proved to have given false evidence 
on any point. On the other hand the accomplice 
witness who has not received a conditional pardon 
is a freer man in the witness-box since he is not 
pinned down to a previous statement whioh may 
be based on tutored material by the fear of prose¬ 
cution for prejury if hie deposition in Court doe9 
not correspond exactly with that previous state¬ 
ment. [P. *235, C. 2.] 


Ram Lai —for Respondent. 


Judgment: —This judgment will dis¬ 
pose of the separate appeals of 13 persons 
out of 17 convicted by Lala Gopal Das, 
Spocial Magistrate, with section 30 powers, 
Delhi, of an offence under section 400. 
Of these persons Gopai Chamer, Sbola 
Khatik, Badam Kbafcik, Babbam Kbatik, 
Babu Khatik, and Sirya Jaga have appeal¬ 
ed through Counsel Mr.Ruatomji. The other 
appellants, Hansa, Chhaprolia, Zahria, 
Bella, Rai Singh alias Ashrafi Lai, Ajab 
bingh and Ram Chaud have appealed 
through Jail. Of this seoond group, the 
last named is also a Khatik, and the others 
are members of criminal tribes being 
desonbed as Bhatu Sansis with the 
exception of Chhaprolia who is described 
as a Kanjar Sansi. Of three persons who 
dave not appealed Harnam is Kanjar 

Sansis aDd ^ aDd Kala ar0 BhatiU 


The principal prosecution witnesse 

5*“ r a T°J 6r8 Jahan S ir ’ Bhatu S 
Jr? Lal * ^aojar Sansi, and Ban 
Kanjar Sansi. 

These three approvers, were not g 

fcham tT 9 Pa . r A 0nS bUb thfl oa8e8 ^ 
them were withdrawn by the Public 

aaoutor with the leave of the Court u 


section 494, Criminal Procedure Code, and 
they were then tendered as witnesses. 
Mr. Rustomji ha6 raised the objection, 
that they were not competent witnesses, 
but authority is against him on this point 
and all that he can point to is the opinion 
of the minority Judge in the Full Bench 
decision Queen-Empress v. Hussein Haji Q). 

It can, of course, be argued with reason 
that an accomplice witness, against whom 
the case has been withdrawn under sec¬ 
tion 494, is less reliable than one to whom 
a pardon has been tendered UDder section 
337. The latter is pardoned conditionally 
and has before him, as an inducement to 
stick to the truth, the constant apprehen¬ 
sion that, bis statement may be used 
against him in a trial hereafter if he is 
proved to have given false evidence on 
any point. Moreover, there is at least odo 
previous statement by which his veracity 
can be tested. On the other hand, it 
might be claimed that the accomplice 
witness who has not received a conditional 
pardon is a freer man in the witness-box 
since he is not pinned down to a previous 
statement which may be based on tutored 
material, by the fear of prosecution for 
perjury if his deposition in Court does not 
correspond esaoty with that previous j 
statement. I 

In any case, however, an accomplice’s 
evidence must be regarded as tainted, 
particularly in suoh a case as is now before 
me, and it must be corroborated in material 
particulars before it can be acted upon. 
In regard to the extent of corroboration 
necessary it must bo remembered, as the 
learned Counsel for the Crown has pointed 
out, that when persons are oharged with 
belonging to a gang, associated for purposes 
of - habitually committing offences, the 
only direct evidence that can be tendered 
is that of accomplices. Other witnesses 
can testify to association on certain isola¬ 
ted oocasions, but the man who gives 
evidence of habitual association for a 
particular purpose must almost inevitably 
be an accomplice. (His Lordship then 
diaoussed the evidenoe as to oorroberation 
and then proceeded to disouss the case of 
eaoh acoused separately.] 

Shoia This mao is Khatik, and Mr. 
Rustomji, who appears for him, concedes 
that the case against him is very stroDg. 
He is said to have been, what the learned 
Counsel for the Crown has described as 
ths head of the disposals branoh of the - 
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gaug. A quantity of stolen property was 
found in his house which ha9 been proved 
satisfactorily to represent (our offences by 
evidence to rebut which no attempt has 
been made. There is also a good deal of 
evidence of association with the approvers 
and other appellants against whom I find 
the charge to be established and there are 
no reasons for interfering either with the 
conviction of this man or with the 
sentence imposed upon him of five years’ 
rigorous imprisonment. His appeal is 
dismissed. 

Badam and Babbam .—These are two 
Khatik brothers wno are found by the 
Magistrate to be step-brothers of Shola. 
They were not arrested in company of 
any of the other appellants, and the 
only evideuce of how they were 
arrested is a statement that they were 
arrested by the Meerut Police. They are 
3aid by Muhammad Din to have been 
seen by him in the Meerut garden with the 
other accused, but Muhammad Din is 
only a boy of 14 aod his identification is 
not to be relied upon implicitly without 
the support of other independent evidence. 
Another witness Hira (P. W. No 72), who 
has been produced to speak also of associa¬ 
tion in the Meerut garden does not mention 
these persons. Two witnesses, Budha and 
Aetam Khan, mention their being seen 
at Sbola’s shop in Meerut with the other 
accused. But if they were relatives of 
Shola, it i9 quite possible for them to have 
been there for innooent purposes, and the 
more faot of their relationship cannot create 
a presumption that they were associated 
with Shola in crime. The corroborative 
evidence against those persons in my 
opinion is insufficient. I accept their 
appeals, set aside their convictions and 
sentences and order that they be released. 

Baku .—This man also is a Khatik and 
was arrested at Shola’s shop with Shola 
aud Ram Chand, appellants. The evidence 
of Muhammad Din that he was seen at the 
Meerut garden with the other appellants 
is corroborated by Hira whom there is no 
reason to disbelieve. It has already been 
remarked that this Meerut garden is proved 
to have been the head-quarters of the 
gang bv reason of the discovery in it of the 
proceeds of several robberies. Another wit¬ 
ness, Budha, deposes to having seen the 
appellant on more than one occasion at 
Shola’s shop with other accused persons. 
He is corroborated by Asfcam Khan (P. W. 


No. 91). It i9 true, a9 argued by Mr. 
Rustomji that the ear-ring found in Babu's 
possession is not proved to have been 
stolen property by evidenoe other than 
that of the approvers, but there is, in my 
opinion, sufficient corroboration of the 
approvers’ statement that he wa 9 a 
member of the gang. I dismiss his appeal. 

Rjri Chand .—This is another Khatik 
and his case is similar to that of Babu. 
He was arrested with Shola and Babu at 
Shola’s house. It is true, that Budha 
(P. W. No. 92) says that he was not one 
of the persons whom he saw frequenting 
Shola’s shop, but Hira and Muhammad 
Din depose to his having been on various 
occasions in the Meerut garden, and there 
is no explanation of why he, a Khatik 
should go there and consort with Sansis. 
The evidence of the witnesses who 
prove him to bo of good character does not 
rebut the prosecution case aod I dismiss 
his appeal. 

Gopal .—He is a Chamar who is alleged 
by the approvers to have participated in 
one substantive offence onlv. He is stated 
by Astam Khan <P W. No. 91) to have 
been seen at Shola’s shop, but this witness 
is not clear that ho was in the company 
of other accused. Muhammad Din, the 
boy, bays that he used to come to the 
Meerut garden ; but may have been 
mistaken. Tne defence is, that Gopal was 
arrested by mistake for another man 
named Gopal, and it is conceded by the 
learned Counsel for the Crown that the 
corroborative evidence against this roan is 
very slight. I aocept this appeal, set aside 
the conviotion and sentence and order that 
he be released. 

Sirya .—He i9 described as a Jaga and 
there is direct evidence of his being con¬ 
cerned in a substantive offence under 
section 395 for which he is under trial in 
the Sessions Court at Meerut. His defence 
was mainly directed to proving an alibi 
in regard to that offence, but, as the 
learned Magistrate has held, there 
is no apparent reason for disbelieving 
the evidence of Mt. Ramrao, Aobpal 
and Mt. Mathri, who are his own 
relatives that be was one of the offenders. 
There is also evidence that he ooosorted 
with the approvers and the others accused 
at Shola’s shop aod in the garden. There 
are no grounds for interference with his 
oonviotion, but I do not see why he should 
have been given a more severe sentence 
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than Shola. He is alleged by the approvers 
to have been a prominent member of the 
gang, but there is no corroboration of special 
prominence aDd he is not a previous convict. 
I acoept his appeal to the extent of reducing 
the sentence to one of five years’ rigorous 
imprisonment with three months’ solitary 
confinement. 

Belia .—According to the approvers this 
man participated in a large number of 
offences. He was arrested in the Meerut 
garden. He is proved to have absconded 
on the 3rd of August, 1920, from a 
Settlement of Criminal Tribes. There is 
evidence of association on other occasions 
and be makes no allegations against the 
approvers. He has been once on security 
under section 110 but he is not a previous 
oonviot. At the same time, the fact that 
he absoonded from the Settlement 
corroborates the other evidence bhat be 
deliberately devoted himself to a career 
of crime. There ia no reason to interfere 
with tbi3 man’s conviction. As regards the 
sentence, he has been classified with other 
appellants who are previous conviots and I 
do not appreciate the necessity of giving 
him a more severe sentence than Sbola and 
Sirya. I accept his appeal to the extent of 
reduoing the eentence to one of five years' 
rigorous imprisonment with three months’ 
solitary confinement. 


Zahria alias Balwanta .—This man ale 
absconded from a Criminal Tribe 
Settlement and he also was arrested in tb 
garden. There is oorroborative evidence o 
association on other oooasions. He ha 9 tw< 
previous convictiong, one under section 37! 
and the other under seotion 392, Iodiat 
Penal Code. In bis petition of appeal hi 
alleges, that he is old and feeble; but h> 
was medically examined in the Court belov 
and found sound and healthy for his age 
There, are no grounds for interference witl 
his conviction or with his sentence, and 
dismiss bis appeal. 

I?ai Singh alias Ashrafi. Lai —This man 
as already stated, was arrested red-bandet 
and his statement to the contrary is no 
supported by any evidence. He esoapec 
from a Criminal Tribes Settlement witl 
Ha , n ® a * appellant, on the 18th May, 1921 
and the date of his arrest is 1st June. I 
might be questioned whether in this shor 
time he could be held to have become , 
regular member of the gang. On this poin 
there is evidence that Hansa. who wa: 
arrested on the 14th June in the garden 


stuok to the gang up to the end, and it is 
a reasonable explanation of the esoape of 
the two men from the Settlement, that they 
intended to embark upon a systematic 
career of crime. There is evidence that he 
was associated with the other accused for 
a day or two before his capture, and the 
connection between tbe approvers and 
certain articles left behind by the offenders 
at the time when Rai Singh was oaptured 
is established. These circumstances 
corroborate the approvers’ evidence of his 
membership of the gang, and the fact of his 
two previous coDviotions under section 379, 
Indian Penal Code, is also to be borne 
in mind. There are no grounds for 
interference in this case and I dismiss the 
appeal. His plea of blindness raised in his 
petition of appeal was dealt with in the 
lower Court by medioal examination. Ho 
was found to be developing senile cataract, 
but at the time of tbe examination he could 
see quite well enough for all ordinary 
purposes. 

Hansa .—As stated above, this man 
absconded from a Criminal Tribes Settle¬ 
ment with Rai Singh on the 18th May, 
1921. He was arrested in the garden in 
the raid of the 14th June, 1921. There is 
other evidence of association, uotably the 
statement of Chhajju (P. W. No. 104), 
who although an accomplice has been 
independently corroborated in most 
important details of his evidence. Hansa 
is a previous oonviot under section 380, 
and I consider the approver’s evidence to 
be sufficiently corroborated. I dismiss his 
appeal. 

Chhaproiia. —This appellant absoonded 
from the Dhariwal Criminal Tribes Settle¬ 
ment from tbe 29th March, 1921, on whioh 
date be was given leave and did not 
return. He is a previous coQviot, having one 
conviction under soction 380. He was 
arrested in tbe Meerut garden and there i 3 
a good deal of evidence of his assooiation 
with tbe approvers aod the other appellants 
on other'oooasions. The defence evidenoe 
produced by him supported the case for the 
prosecution in that it showed that ho was 
not at the Dhariwal Settlement on the 
dates of the offenoes in whioh he was 
alleged by the approvers to have participa¬ 
ted. He alleged enmity with Jahangir, 

approver, but failed to prove it. I dismiss 
his appeal. 

A)ab Singh alias Baldeva —This mau 
baa three previous oouviotions, two under 
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section 379, and one under seotion 401, 
Indian Penal Code. When the garden was 
raided he was found to have hidden in a 
cook-house and was captured there. 
According to bis own statement he 
absconded from a Criminal Tribes Settle¬ 
ment, but there is no other evidence to 
that effeot. Several witnesses testify to 
his association with Jahangir, aupruver, 
and the others at the garden and at 
Sbola’s shop. He now alleges, that he 
was on bad terms with the approver 
Jahangir, but be did not state this in the 
Court below. The case against him is 
sufficiently corroborated and I dismiss his 
appeal. 

Appeal dismissed. 

1924 Lahore 238 (1). 

Shadi Lal, c.j. 

Matu Ram and others —Petitioners. 

v. 

Emperor. 

Cr. Rev. No. 1045 of 1922, deoided 
on 18th November, 1922, from Sessions 
Judge, Karnal, in No. 1326, dated 12th 
July, 1922. 

Penal Code. S. 166—Obstruction to helpers of 
the public ojjicer is not obstruction to public officer. 

The Naib-Tahsildar of Income Tax visited the 
village of the acoussd where he was told by the 
Lambardars that the petitioners kept several shope 
and ought to bo assessed. A dispute then tjok 
place between the Lambardars on the one side and 
the petitioners on the other and it was alleged 
that the Lambardars were in the course of the 
quarrel assaulted and beaten and thereupon they 
deolined to render any help to the Naib Tali6ildar. 
Held, that the mere fact that the Lambardars so 
refused to render help to the Na<b Tabsildar, does 
not amount to ob-truotion to the Naib Tahsildar, 
within 6. 166. [P. 239, Cs. 1 and 2.] 

Baliuant Rai —for the Petitioners. 

Order :—The petitioners have been fined 
under section 186, Indian Penal Code, for 
voluntarily causing obstruction to a Naib- 
Tahsildar in the discharge of his public 
functions, the contention urged on their 
behalf is, that on the facts found by 
the learned District Magistrate the case 
does not fulfil the requirements of the 
aforesaid seotion. 

It appears that the Naib-Tahsildar of 
Income Tax visited the village of the peti¬ 
tioners whore he was told by the Lambar¬ 
dars that the petitioners kept several 
shops and ought to be assessed. A dispute 
thon took place between the Lambardars 


on the one side and the petitioners on the 
other, and it is alleged that the Lambar¬ 
dars were, in the oourse of the quarrel, 
assaulted and beaten. They thereupon filed 
oomplaint3 under section 323, Indian 
Penal Code, but these cases have been 
compounded. 

The case, out of which this application 
for revision arises, relates to the alleged 
obstruction offered to the Naib-Tahsildar. 
Now, the learned District Magistrate finds 
that the Naib-Tahsildar was obstructed 
because the Lambardars, “ whom he called 
in, as he bad a right to do, to aid him in 
his investigation were assaulted and 
beaten.” I consider that this is a far-fetohed 
view. The learned Magistrate does not find 
that the petitioners either assaulted the 
Naib Tahsildar or made any gestures, and 
I am not prepared to bold that the mere 
fact that the Lambardars who were 
assaulted, declined to render any help to 
the Naib-Taheildar in his investigation 
can be viewed as an obstruction caused by 
the petitioners. 

Accordingly, I hold that the guilt of the 
applicants under section 186, Indian Penal 
Code, has not been made out and, setting 
aside their oonvictions, I direct that the 
tines be refunded to them. 

Conviction set aside. 

1924 Lahore 238 (2). 

Harrison, j. 

Teja Singh and others— Appellants. 

v. 

Emperor. 

Cr. App No. 1084 of 1922, deoided on 
29tb January, 1923. from the order of 
the First Class Magistrate at Jullunder, 
dated 31st October, 1922. 

Crim Pro Code, S 103-Penal Code, S. ill— 
Trial in Native State bars further trial Jor the 
same offence on the same lads in British India. 

Where aooused committed daoaity in British 
India but were caught with the stolen property in 
a Native State and were tried and oonvioted under 
8. 411 by the State Court and had undergone the 
period of imprisonment, held another trial for the 
eamo oflence on the same faots in British India 
was barred. 

Ram Lal —for Appellants. 

21. Saleem— for Respondent. 

Judgment :—A dacoity is said to have 
been committed in Mauza Kofcla Horan, 
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in the Jullunder Distriofc, on the night be¬ 
tween the 14th and 15th Rlaroh, two head 
of oattle being removed. On the following 
day three men were captured in the ad¬ 
joining state of Kapurthaia and were sent 
up for trial in the Kapurthaia State, on a 
charge uoder section 394, Indian Penal 
Code. The Sessions Judge of Kapurthaia 
discharged them under section 394 but 
convicted them under section 411 and 


sentenced them to undergo two years' 
rigorous imprisonment. On appeal the 
High Court of Kapurthaia reduced the 
sentence to one year, which they have 
undergone. On being released from jail 
they were once more sent up for trial in the 
Jullunder District on a charge under section 
395, Indian Penal Code, and have been 
convicted and sentenced to undergo impri¬ 
sonment for a further period of five years. 
They appeal, urging that section 403, 
Criminal Procedure Code, bars the present 
trial and I have heard arguments at length 
on the question of whether the Kapurthaia 
Sessions Judge had jurisdiction to try the 
oase for an offence alleged to have been 


committed in British India. It is by no 
means clear whether the accused are the 
subjeots of His Highness the Maharaja of 
Kapurthaia or of the King-Emperor, there 
being one passage in the Magistrate’s 
judgment in wbioh they are apparently 
considered to be State subjects while on 
the other hand they are described as 
residents of a village in the Amritsar 
District. It is, I find, unnecessary to go 
into this point as tbo evidence on which 
they have now been convicted as opposed 
to the evidence on which they were convict¬ 
ed of receiving stolen property is neither 
convincing nor sufficient. It consists of the 
statement of ooe witness, a youth of 17 
named Banta Smgh (P. W. No. 2) who says 
that the six men broke into the enclosure 
on a dark nigbc and removed the oattle, 
that be followed and saw them, that they 
then came baok aod tied him up. After they 
had been arrested with the stolen property 
he is said to have identified them. Agree- 
ing with the Sessions Judge of Kapurthaia 
and being by no means satisfied with this 

ST’ 1 - find fchat the only °ff 0n cs esta- 
blished against those men is under section 

411, Indian Penal Oode, of receiving stolen 

property. It is not contended that the 

Kapurthaia Courts had not jurisdiction to 

■try these men, whether they were British 

-subjects or not for the offence committed 


in Kapurthaia where they were caught 
with the stolen property. The only re¬ 
maining point urged by Counsel for the 
Crown is that the Magistrate has rightly 
held that the Sessions Judge was not a 
competent Court inasmuch as there had 
been no committal proceedings and that 
this was a very serious irregularity. In the 
judgment of the High Court this point was 
noticed but it was held that it did not 
vitiate the proceedings. This being so, I 
think the Magistrate was going beyond 
hi9 province in questioning the jurisdiction 
of the Sessions Judge. 

The accused, therefore, having once been 
tried and convicted and having undergone 
a sentence for the offence, they could not 
be tried again. I, therefore; accept the 
appeal and acquit them. 

Appeal accepted. 


1924 Lahore 289. 

Martineau and Moti SaGAK, jj. 

Gulab Rai'Sagar Mal —Defendanta- 
AppeUants. 

v. 

Nirole Ram-Nagar Mal— Plaintiffa-Res- 
pondents. 

P. A. No. 1112 of 1922, deoided on the 
10th May, 1923, from the order of the 
Senior Sub-Judge, Delhi, dated 18th 
October, 1922. 


Co>itract Act , S 78—Property in goods passes on 
payment of price. 

Where a Mancboater 6rm Boot Roods to India 
for defendant firm at Delni, and after shipment 
eent the drafts and shipping dooumonts to the 
National Bank of Delhi with the directions for 
the delivery to tbo buyer od pavmont of the money 
to the Bank, litld : that property in the goods did 
not pass to the buyer till tbo money was paid to 
tbe Bank. (3 Ex. D. 161. 1919 Bom. 125, Foil.) 


Tck Chand—tor Appellants. 
Sardha Ram —for Kespondents. 


Judgment: The plaintiffs in this oase 
sue for the prioe of 15 bales of white 
shirting, sold by them to tbe defendants, 
of which the latter refused to take delivery. 
The goods had been imported bv the firm 
of Mulohaod Gaoga Bishan of Delhi from 
England under a oontraot made on the 
19th November, 1919, with Haji Ali Akbar 
and Sons of Manchester. Mulohand- 
Ganga Bisben sold them to Ohiman Bam- 
Badari Narain, who sold them to the 
plaintiffs, who on the 21at December, 1919 
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sold them to the defendants. The oontraot 
between HajiAli Akbar and Sons and Mul- 
cband-Ganga Bishen was a D. P. Contract, 
that is to say, the documents were to he 
delivered against payment, and the drafts 
and shipping documents were sent- by Haji 
Ali Akbar and Sons to the National Bank 
of India at Delhi. The amount due was 
paid to the Bank by Cbimau Ram-Badri 
Narain on the 25th January, 1921. The 
main questions in the case are :— 

(1) Whether the property in the goods 
passed to the defendants, 

(2) Whether the goods offered to the 
defendants were in accordance with the 
contract, and 

(3) Whether the defendants waived their 
right to object to them. 

The lower Court has found on all these 
points in favour of the plaintiffs and has 
passed a deoree for Rs. 31,050-12 with 
interest thereon at the rate of 10 annas 
per mensem from the date of suit till reali¬ 
sation. The defendants appeal. 

The bill of lading has not been produced 
and there is nothing to show in whose 
name it was made out, and as the contract 
between the shippers and importers was a 
C.I.F. contract it is contended for the 
respondents, and it has been hold by the 
lower Court, that the property in the goods 
passed to Mul Cband-Ganga Bishen on 
shipment. On the other hand the conten¬ 
tion for the appellants is that as the goods 
were not to be delivered to Mul Chand- 
Ganga Bishen until they wore paid for the 
property in the goods, which were not 
ascertained at the time of the contract, did 
not pass till payment was made to the 
Bank by Chiman Ram-Badri Narain on 
the 25th January, 1921 We think this 
contention is correct. It was held by 
Cotton, L.J. in 3 Ex. D. 1G4 (referred to on 
page 377 of Benjamin’s “ Sale of Personal 
Property,” fifth edition) that when the 
seller deals with, or claims to retain, the 
bill of lading in order to secure the price, 
as when he sends forward the bill of 
lading with a bill of exchange attached, 
with directions that the former is not to 
bo delivered to the buyer till acceptance 
or payment of the bill of exchange, the 
appropriation is not absolute, but until 
acceptance of the draft, or payment, or 
tender of the price, is conditional only, 
and until such acceptance, or payment, 
or tender, the property in the goods 
does not pass to the buyer. The same 


rule is given on page 206 of Remfrey's "Sale 
of goods in British India, and in a recent 
judgment of the Bombay High Oourt [Ford 
Automobiles, Ltd . v. Delhi Motor and 
Engineering Co. (1) ] it is mentioned as a 
well established rule. 

But even though the property in the 
goods did not pass to Mul Chand-Ganga- 
Bishen or their indentors till January 1921, 
this fact does not relieve the defendants 
from liability. The appropriation of the 
goods to the contract, which was at first 
conditional, became final when payment 
was made, and if it was assented to by the 
defendants the sale to them became com¬ 
plete and the property in the goods passed. 
In that case the 9uit for the price of the 
goods is maintainable and we cannot accede 
to Mr. Tek Chand’s contention that 
because tho plaintiffs had nob become the 
owners of the goods at the time when they 
made their contraot with the defendants 
their only remedy is to sue for damages 
for breach of oontraot. 

Now the invoices and the shipment 
patterns were sent by Mul Chand-Ganga 
Bishen to Chiman Ram-Badri Narain, 
who forwarded them to the plaintiffs, who 
in turn forwarded them to the defendants. 
The plaintiffs wrote to the defendants on- 
the 30th September, 1920, asking them to 
pay for the goods, and the defendants on 
the 8th Ootober sent the following reply 
(page 2) 

‘ In reply to yours dated 30-9-1920 wo 
" are sorry that as the exobange rate in 
“ these days is in great disorder we can't 
" pay and take delivery of the above goods. 
" If you will pay on our behalf we shall not 
11 be liable for that. We will pay at once 
" a9 90on as the exchange will be in order.” 

The plaintiffs wrote again to the defend¬ 
ants on the 16th November asking them 
to take up the goods, but apparently re¬ 
ceived no reply. They wrote again on the 
15tb January, 1921, informing them that if 
they did not rotire the drafts by the 17th the 
drafts would bo retired on the defendant’s 
account and risk. The drafts were retired 
by Chiman Ram-Badri Narain on the 25th 
January, 1921. as already stated, and on 
the 29th January a Notary Public named 
Sham Bihari Lai (P.W. 3.) went on behalf 

of the plaintiffs to the defendant's shop and 

tendered delivery orders for the goods. 


(1) 1923 Bom. 195 = 26 Bom. L.B. 1140 = 70 Ind. 
Cas. 138. 
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Ganesbi Lai, a member of the defendant's 
firm, who was* at tbe shop, would not take 
the delivery orders, but said a reply would 
be sent in two or three days after he had 
consulted his father. No reply, however, 
was sent and it was not till the plaintiff's 
Vakil wrote a letter on tbe 2nd February 
calling upon the defendants to pay for the 
goods that the defendant's Vakil wrote a 
week later repudiating all liability. We 
think it is clear that the defendants 
signified their assent to the appropriation 
of the goods to the contract, first by their 
letter of tbe 8th October, 1920, in whioh 
they pleaded only the uofavourableexohange 
as a reason for not taking up tbe goods, 
again by their silence on the receipt of the 
plaintiff's letters of the 16th November, 
1920, and the loth January, 1921, and 
lastly by not having signified their dissent 
within a reasonable time after the delivery 
orders had been tendered to them on the 
29th January, 1921. 

It is next contended that the goods 
offered are not according to the contract. 

w , 8 co d ^ Order0d were of qualities 
Nos. 432, 436 and 440. It does not appear 

that the goods supplied were not of tbe 
qualities ordered, but by an arrangement 
between the shippers and the importers the 
goods instead of being stamped with the 
Nos. 432, 436 and 440 as stipulated in the 
importers confirmatory indents of the 
f. rd M Da T^ r, 1 | 919 ' were stamped with 

The^nf’ / ; 1440 aDd 1436 respectively. 
The defendants contend that on account of 

this variation they were entitled to reject 
by (192r - 2K 6 R°?m 6nti0 , D -i 9 8Upport0d 

k 2 , ?* 5i9> aDd ,f fcho 

Refused on D rh t0 ; ak9 UP fch0 8° od8 ^d 

tormJ of* h? ^ 0Und ° f Variafci0D fro “ ‘be 
terms of the indent, they would have had a 

?J° d ° a8e . *2 altb °ugh the Nos. 1432 

inv,d gad - 1436 W6re montioD ed in the 
never tn l t0 S® defeDdftDt8 the latter 

by the Sneoifin r’i- * * 8ult 18 Dot barred 
in the 9th ground at a. ^ ' 8 OODk0nded 

bold therefore that ?u 6B i a , nd we would 

ThS °“ ly «*« for° ooDsideration 

1924 L/81 <5; 92 


ia tbe rate at which. interest should be 
charged. Tbe decretal amount includes 
interest at 8 per cent, per annum, and it is 
contended that the interest should not 
exceed 6 per cent, which is the rate men¬ 
tioned in tbe third clause of the importer’s 
indent. That clause, however, relates only 
to what wonld be payable on account of 
loss incurred on resale. 8 per cent, per 
annum is the rate of interest; charged by 
the Bank, and we see no reason why the 
defendants should not be required to pay 
interest at that rate. 10 aonas per cent, 
per mensem is also not excessive rate to 
allow for interest on the decretal amount. 

We would therefore dismiss tbe appeal 
with costs 

Appeal dismissed. 
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Soott-Smith and Mon Sagar, jj. 

Indar Singh —Appellant, 
v. 

Emperor. 

Cr App. No. 1165 of 1922, decided on 
23rd January, 1923, from au order of Ses¬ 
sions Judge, Gujranwala, dated 21st 
November, 1922. 

so™2 in ?h trial ~ Evidtnca -No* production of 
some of the vrosecutwn xcunesses—Credibility ot 
other prosecution witnesses is not affected * * 

Uoi ot the non-production by pro. 
aeoot'oo of some of their witnesses cannot fn any 

hZL*l"* * he °w«WIUt of the witnesses that 

have been produoed. [P. 343,0. 1 .] 

Morton—-tor Appellant. 

Zafrulh Khan-tor Respondent. 

on JU ^ em , en i : ~ 0n the 27th Ju ’y. 1922, 
°“f Kbarak SiDgb. a Hindu Jat of the 

‘V 136 GujranwaIa District, 
Rinil 8 d t0 M have beeo murdered by Indar 
8ingb, appellant. The orime is aaid to have 
been commuted early j D the morning 
shortly after snnrise, and to have been 
witnessed by one Partap Singh (P. W. No 2) 
who was planting paddy in a field dose by 
and by certain other persons who have 
a so beon produced as witnesses on behalf 

rea on P T™ Ut,0D ,D tbi ° ° a80 - Tba exact 
reason of the quarrel which led to thin 

r'°[ “*‘ 6 «• not knowo. b 

'i'l 'rom tbo evidence of 

Radha Kishen Patwari (P. W. No. 10), 

No 7) S !! f n gh, o. Z4i!dar (p - W. 
hfo fIth« Rnn S r 8 t ‘ ngb * •PPrthmti and 
8 * atber Bq P SlD 6h were nob on good 
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terms with Kharak Singh, deceased, owing 
to a dispute with regard to field No. 780 
which was in the possession of the deceased 
and bis unole for a large number of years, 
though recorded in the Revenue papers 
as the property of Rup Singh, father of 
the appellant. It is also in evidence that, 
shortly before the murder was committed, 
a panchayat was held in the village to settle 
this dispute bub that it did not lead to any 
successful results. An amioable settlement 
not having been arrived at, an application 
was made by Rup Singh to the Revenue 
Authorities on the 18th July, 1922, that 
the boundary lines of bis fields shonld be 
demarcated. This application is on the 
record, and is marked as Ex. P. H. 
It appears that, before this application 
could be disposed of, the deceased Kharak 
Singh arranged to sow paddy in the field 
in dispute, and with this object in view 
engaged the services of one Ilahi Bakbsb. 
Cbangar (P. W. No. 4), so that even if Rup 
Singh succeeded in the application made by 
him to the Revenue Authorities, be might 
not be able to get immediate possession 
of the field in question. This conduct 
on the part of the deceased evidently 
appears to have been resented by Indar 
Singh and his father Rup Singh and it is 
alleged that on the morning of the 27th 
July, 1922, when Kharak Singh was taking 
paddy plants to his field, he was followed 
by Indar Singh and Rup Singh and when 
the former came near bis field, he was 
struok several blows from behind by Indar 
Singh with a Chhavi which the latter had 
in this hands. Partap Singh (P. W. No. 2) 
saw this, and raised an alarm which 
brought Rukin Din (P. W No. 3), Sundar 
Singh (P. W. No. 5) and Ilabi Bakhsh 
(P.W. No. 4) towards the spot. None of 
these witnesses, however, went near the 
spot, nor did any one of them make any 
serious effort to arrest the accused, as it is 
alleged that the appellant threatened to 
infliot injuries UDon them also if they dared 
to interfere. Kharak Singh was killed on 
the spot, and then the accused is alleged 
to have run away. After his departure the 
witnesses went up to the place where 
Kharak Singh was lying and found that be 
had already succumbed to his injuries. 

Partap Singh then went to the thana 
and lodged the First Information Report in 
which he distinctly mentioned the name 
of Indar Singh as the perpetrator of the 
crime. Investigations were at once started 
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but Indar Singh could not be found. On 
the 30th July, 1922, however, Indar Singh 
was arrested at the house of his sister at 
the village of Kullawala, and marks of 
certain injuries were found on his person. 
The medical evidenoe shows that these 
injuries had been inflicted by a blunt 
weapon, but there is no evidence to show 
as to how they were oaused. It is possible 
that Kharak Singh had a lathi in his hand 
and that he struok Indar Singh with this 
lathi when he was attaoked, but no eviden¬ 
ce has been produced on this point and it 
is idle to speculate as to how these injuries 
were caused. 

In the course of the investigation it was 
also found that the weapon with whioh the 
crime had been committed had been made 
over by the aooused to one Mangal Singh. 
Mangal Singh has been produoed as a 
witness, and has deposed to his having 
received the kulhan from Indar Singh on 
the day that the crime is alleged to have 
been committed. 

On these facts Indar Singh was charged 
with the murder of Kharak Singh, and 
committed to the Sessions to take his trial 
under seotion 302, Indian Penal Code. 
The learned Sessions Judge has found him 
guilty of the offence of murder and has 
sentenced him to the penalty ol death. 
The convict has appealed. His oase is 
also before us uoder seotion 374 of the 
Criminal Prooeduro Code for confirmation 
of the sentence of death passed upon him 
by the Sessions Judge. 

There is ample evidenoe on the reoord 
in support of the prosecution story as 
set out above. Partap Singh (P. W. 
No. 2), Rukin (P. W. No. 3), Ilahi 
Bakhsh (P. W. No. 4) and Sundar Singh 
(P. W. No. 5) all of whom are eye-witnesses 
of the crime, have appeared as witnesses 
in the oase, and have stated that they saw 
the injuries being inflioted, and that it was 
Indar Singh who inflioted these injuries 
on the deceased. We see no reason to doubt 
the testimony of these witnesses, and the 
learned Counsel for the appellant has not 
been able to give any satisfactory reason 
why their evidence should be rejeofced. 

It is contended by Mr. Morton that it 
was stated in the First Information Report 
that one, Labh Singh, Lambardar, and three 
other Changars had also reaohed the spot 
where the morder had been committed but 
that they have not been produoed in 
evidenoe and that this faot detraota very 
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greatly from the value of the evidence which 
has been produoed on behalf of the prose- 
outioD. In our opinion this contention ha9 
no force. Ilahi Bakhsh, one of the Chan- 
gars, has been produced as a witness, and 
ha9 deposed to his having seen the injuries 
'being inflicted on the deceased. Labh 
Singh and the other two Changars have, 
of course, not been produced, but it is quite 
possible that they may have reached the 
spot after the attack wa9 over and that they 
may Dot have been the actual eye-witnesses 
of the crime. In tbe9e ciroumstances, the 
proseoution may well have thought, that it 
was entirely unnecessary to produoe these 
persons as witnesses in the oase or there 
may be some other good reason for their 
non-produotion which is not olear from the 
record ; but in any case it is clear that the 
mere fact of their Don-produotion cannot 
in any way affect the credibility of the 
witnesses that have been produced. 

The accused denied his presenoe on the 
spot and set up an alibi. He further stated 
that Partap Singh (P. W. No. 2) had more 
motive to murder Kbarak Singh, inasmuch 
as the former was carrying on an illicit 
intimacy with Mt. Atri, aunt of the decea¬ 
sed, whioh was resented by the latter. 
The evidence as to alibi is most uncon¬ 
vincing, and we have no hesitation in 
holding that no reliance can be plaaed 

’3*2: t0 Partap Sineb ’ 8 

with Mt. Atri, we do not find any evidence 
on the reoord in support of this plea, and 

we are clearly of opinion that the learned 
Sessions Judge was right in holding that the 
plea was palpably false and that it should 
be rejected. 

.fJ hB ^ a f er , WaSa m08fc brutal one, and 
the medical evidence shows that the deoea- 
sed received as many as seven injuries on his 
head and other parts of his person, causing 

extensive fracture of the skull and resulting 
in his voice-box and his wind-pipe being 

i^ r ° m tbe aafcnr ® of the injuries 

Sed fn the Dature ot fche weapon 

used in inflating them it is olear that the 

aSd D thftT 9b haVa int9nd0d t0 oa a9e death 

aod th afc h8 was guUfcy Qf murder 

:z fi .; m P '”i, th63ei,lenMo,a8a “‘ bn . we dismiss 

A PP*al dismissed. 
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Broadway, j. 

Pars Ram and others — Defendants- 
Appellants. 

v. 

Eukman Singh and another— Plaintiffs- 
Bespondents. 

S. A. No. 1192 of 1922, deoided on 21st 
December, 1922, from the decree of District 
Judge, Hoshiarpur, dated 7th February, 

-Custom should not 6, 

trur., d d b , V P roce5S —Marriage between 

Khaln mile and Drahmam woman is not valid. 

■Jh 7 ould . be dangerouB to extend custom by 
snob logical processes as analogy. The final 
presumption in the oase of high oaste Hindus is in 

aw° U «nd th SUCh H ' odas blowing their personal 
law, and the onus of proving any special or general 

exiatemnp ta custom lies on the person asserting its 
existence. It cannot be held that by custom 

rnafe 1 'ff 0 ? 1 B nmfia 8 e between a Khatd 

ss, siu t? m u,\ o™!“ is ,,iia - m p - e - 

Bishan Narain—ior AppeUants 

FMr cw - ,m 

inf U | d ^ ment : ~ Mahe9ba - a bold- 

ng land as an ocoupancy tenant, died 

leaving him surviving Mt. Gurjo and five 

sons by her. Hukmao Singh and Harnam 

r^fSTz ? 1 ? th 0 u vH,aga - iQ8tituted 

1 declaration that Mahesha had 

fthf nil? h r!\ aw/ul i99U9 and tbat th0 y 

(the plaintiffs) were entitled to resume the 
ocoupancy tenancy. The defence setup 
was that Mt Gurjo had been married to 
Mahesha aod tbat this marriage was valid 
according to custom (in spite of the fact 

5 fr- - “ 

r «2 ms 

and wife ever since, but that auoh a mar 
~* 9e b a ' u ° d " Hindu Law andoo 
raodaHt lagiti^to “ ' VOul<i 

a».ordi„ e , y wanted a dXt'Zyad” 6 ™ 

3 =^trHfiSra-S 

ouatom vabdaSng^aohZoDDToiioii!^ ‘° T 
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Pars Earn aDd bis brothers have come 
up to this Court in second appeal having 
obtained a certificate under section 41 (3) 
of the Punjab Courts Act, III of 1914. I 
have heard Mr. Bishen Narain on their 
behalf. The certificate granted relates to a 
question regarding the validity of a custom, 
viz., whether a union between a Khatri and 
a Brahmani woman does or does not con¬ 
stitute a valid marriage Mr. Bisban 
Narain quite frankly and properly admitted 
that suoh a marriage was not sanctioned 
by Hindu Law. He also frankly admitted 
that the evidence on the record did not 
establish the custom setup. He contended, 
however, that inasmuch as it has been 
held that a Hindu Jat may by custom 
marry a Brahmani woman, a presumption 
should be raised in favour of a Khatri being 
able to do the same He drew my attention 
to Sahib Ditta v. Bela (1) which relates 
to Hindu Jats alone. As pointed out in 
Bhambul Devi v. Narain Singh (2) it would 
be dangerous to seek to extend oustom 
by such logical processes as analogy. Ac¬ 
cording to Ellis* Notes on Punjab Custom, 
pages 17—19, the initial presumption in 
the case of high caste Hindus is in favour 
of suoh Hindus following their personal 
law, and the onus of proving any special 
or general agricultural custom lies on the 
person asserting the existence of such. 
In these circumstances, I am unable to 
hold that the appellants have made out any 
case on which it can be held that by 
oustom, goneral or special, a marriage 
between a Khatri male and a Brahmani 
woman is valid. 

I accordingly dismiss this appeal but, 
in tbe circumstances of the case, allow the 
parties to bear their own costs. 

Appeal dismissed. 


(1) (1900) 50 p. R >900. 

(2) (19161 8 P L.R. 1916 = 39 
P.W.R- 1915 = 29 I.C. 572. 


P.R. 1916 = 103 
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Abdul Eaoof, j. 

Mt. Amir Bibi —Appellant. 

v. 

Nur Muhammad —Eespondent. 

Mia. S. A. No. 1363 of 1922, deoided on 
16th January, 1923, from an order of 
District Judge, Jullundur, dated 4th Maroh, 

1922. 


Civ . Pro. Code, O. 21, r , 33— Decree for restitu - 
lion of conjugal rights against wife—Circumstances 
entitling use of discretion—Disobedience of decree 
—Effect. 

Where in a case in which deoroa had been passed 
agam6t tbe wife for restitution of oonjugal rights, 
it was found that there was enmity oetween tbe 
parties, that for 18 or 19 years, the husband had 
been neglecting the wife and bad not maintained 
her, and that the feelings were bo bitter that the 
appellant preferred to go to jail rather than go to 
live with her husband, held that though under 
ordinary circumstances, tho High Court would 
refuse to listen to the objections raised by wives 
marred according to law, having regard to the 
special circumstances of this particular case and 
the fact that the tendenoy of modern logielation is 
against sending women to j*il in oivil matters, the 
Court would exercise the discretion vested in it 
under O. 21, r. 33. Where a decree for restitution 
of conjugal rights was disobeyed by tbe wife; 
Held, 9be should loss her right to maintenance as a 
puuishment. [P. 245, C. 1.] 

Shujzuddm —for Appellant. 

Judgment: —These two second appeals 
have arisen out of proceedings in execution 
of a decree for the restitution of oonjugal 
rights. Tbe following faots will disclose 
the nature of the suit and of the question 
arising for consideration in these appeals:— 

Musammat Amir Bibi and Musammat 
Aziz Bibi are two sisters. They were* 
married to two brothers Nur Mubammad- 
and Ghulam Muhammad, respectively, 
about 18 or 19 years ago when they were* 
minors. It appears that on tbeir attaining 
puberty their parents refused to send then* 
to their husbands and they themselves 
refused to live as tbe wives of tbeir bus* 
bands. Two suits were, therefore, insti¬ 
tuted for tho restitution of oonjugal rights 
against the two ladies and for an injunction* 
against their father. Tbe suit was resisted 
on tbe ground that the plaintiffs had 
neglected their duties a9 husbands, that 
they bad not supported their wives, and 
that bitter enmity existed between the 
parties. The suits were, however, decreed 
and the deoision was upheld by tbe appel¬ 
late Court on the 6th November, 1920. 

The successful plaintiffs put their deorees 
into execution. The judgment debtore- 
filed objections to the effeot that the deoree- 
holders were in debt, that they were too 
poor to maintain their wives and that 
enmity existed between tbe parties. Tbe 
Execution Court overruled the objections 
and made an order directing the judgment- 
debtors to comply with tbe deorees within 
two months. Appeals were preferred to 
the first appellate Court and to tbe High 
Court; but they were dismissed. The* 
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judgmenfe-debfcor3 still persisted in disobey¬ 
ing fche decrees passed against them and 
preferred to go to jail rather than to go to 
tbeir husbands. The Munsif accordingly 
ordered that both Mu9ammafc Amir Bibi 
and Musammafc Aziz Bibi be sent to jail 
for a period of six months and directed the 
decree-holders to pay Rs. 15 monthly on 
account of diet money for each of them. 
The judgment-debtors appealed. Their 
appeals have' been dismissed. They have 
oonsequeutly come up to this Court in 
second appeal and Mr. Shuja-nd-diu 
on their behalf has put forward the 
following facts for the consideration of the 
Court and has requested that this Court 
should exercise the power given under Order 
21, rule 33, Civil Procedure Code, and 
should order the release of the aurellaots:— 

(1) that the appellants were married 
while they were minors and had not the 
marriage been brought about by tbeir father 
they would have had the right of repudiation 
on attaining puberty; 

(2) that undoubtedly there is enmity 
between the parties; 

(3) that for 18 or 19 years the husbands 
have been neglecting their wives and have 
not maintained them ; 

(4) that the feelings were so bitter that 
the appellants preferred to goto jail rather 
than consent to live with their husbands, 
and 


(o) that they have already been in ja 
and this ciroumstance must have adde 
to the already existing bitterness existic 
between the parties. 

Under ordinary oiroumstanoes, th 
Court would refuse to listen to the obje< 
tions raised by wives married acoordin 
to law; but, having regard to the speoif 
oiroumstanoes of this particular oase an 
the faofc that the tendency of moder 
legislation is against sending women t 
jail in civil matters, I am prepared t 
exercise the discretion vested in fche Corn 
uuder Order 21, rule 33, Civil Prooodur 
1 Uodo. Having disobeyed fche deoree th 
appellants shall have fco maintain them 
aelves and shall not be entitled to mak 
claim against the husbands for maintenance 
This, as observed in the oase of Bai Parwat 

Dan^hm"^ ml* 0 (1) wiU b9 auffloien 

to go tn'lh I am not preparei 

to go to the length to whioh the learnei 


il) (I9 l.o.06® Om ' 973 “ aa Bom - L - R - 1097 


Judges who deoided the above cited oase 
went, I musb hold that according to the 
tendency of the present times the power of 
sending women to jail should be sparingly 
exercised. 

I accordingly accept fche appeal and set¬ 
ting aside the decrees of the Court below 
disallow the prayer of fche deoree-holdera 
to send the appellants to jail. I under¬ 
stand that the appellants have already 
been released from jail. It i3 not, there¬ 
fore, necessary to make any further order 
in this respect. Having regard to the 
particular oircumstar.ces of this case I 
direct that the parties should bear their 
own costs. 

Appeal accepted . 
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Mautineau, j. 

Mahomed Shah and others —Appellants, 


Talabhussain Shah and another— Res¬ 
pondents. 

Mis. S.A. No. 1609 of 1922, decided on 
29th January, 1923, from the order of 
District Judge, Multan, dated 6th April, 
1922. 

Civ . Pro . Code, 0. 4L t r. 23 an l S . — 

Ron and to try casa after awn imtnt it nof under 
r. 23. 

0. 41, r. 23 JiDplies only where the odee has 
been deoided by the First Court on a preliminary 
point. Appellate Court h*R power to make an 
order of remand under 3. 151 only when 0. 41, 
r. 23 does oot apply. An ordor of remand to try 
the case after amending the plaint i« not ono under 
0. 41, t 23. (44 Ctl. 929, Ret.) [P. 246, G. 1.] 

0. R. Khanna —for Appellant. 

M. Slccm —for Respondents. 

Judgment :—The plaintiffs were given 
a decree by the F.rst Court for possession of 
three out of four khasra numbers whioh 
they claimed. Both parties appealed to 
the District Judge, who was of opinion 
that it would he difficult to fix the aotual 
boundaries of the land in suit bv reference 
to the field numbers given in the plaint 
to whioh no plan was attaohed and that 
any decree fcbafc might be passed in favour 
of fcbe plaintiffs would bo praotioally 
inoapable of execution owing to vagueness. 
He held, therefore, that there was no proper 
plaint before the Court and, setting aside 
the deoree, ha remanded the oase for a fresh 
aeoision to be given after the plaint had 
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been properly amended and a proper 
plan of the property plaoed on tbe file. 
From that order the defendants have 
appealed to this Court. 

A preliminary objection is taken on 
behalf of the respondents that no appeal 
lies as tbe order of the lower appellate 
Court is one passed under section 151 of 
the Civil Procedure Code and not under 
Drder 41, rule 23. This objection must 
prevail. Order 41, rule 23 applies only 
where the case has been decided by 
the First Court on a preliminary point, 
whereas it is dear that the First Court’s 
dsoision in the present oase has been 
given on the merits and not no a 
preliminary point. There is no doubt 
that an appellate Court has power 
to make an order of remand under 
section 151 where Order 41, rule 23 
does not apply [see Abdul Karim Abu 
Ahmed Khan Ghaznavi v. Allahabad Bank , 
Limited (1)J and it must be held that tbe 
order passed by the lower appellate Court 
in the present case was one under that 
section and is Dot appealable. 

Counsel for tbe appellants urges that tbe 
appeal should be treated as a revision, but 
it does not appear to me that there is 
a sufficient reason for so treating it. 

The appeal is dismissed, but a9 there 
would have been a good deal to say in 
the appellant’s favour if the appeal had 
been heard on its merits, I direot that 
the parties shall bear their own costs in 
this Court. 

Appeal dismissed. 

(1) (1917) 44 Cal. 929 = 26 C.L.J. 49 = 21 C.W N. 

877 = 41 I.C. 598 iF.B ). 
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Campbell, j. 

Mahomed Din— Appellant. 

v. 

Labh Singh a?id others —Respondents. 

S. A. No. 1712 of 1922, deoided on 7th 
February, 1923, from the decree of Senior 
Sub-Judge, Lahore, dated 18th March, 
1922. 

(a) Custom (Punjab) — Alienation—Non-pro¬ 
prietor cannot transfer his right of residence. 

A non-proprietor in the village, Raja Jang cannot 
transfer his right of residence in the village without 
the consent of tho proprietor. 


(b) Custom (Punjab) — Alienation — Proof — 
Precious safes not a sufficient proof. 

Several previous sales, even where the acquies- 
cenoe by the proprietors is proved, do not neces- 
sarily imply a renunoiation by the proprietors of 
their discretionary right to objeot to subsequent. 
sales or establish a oustom recognising suoh sales 
as authorieed by the proprietors. [P. 247, C. 1.] 

Tirath Ram —for Appellant. 

Kishen Chand —for Respondent. 

Judgment:—The 9uit was by certain 
proprietors in the village of Raja Jang for 
possession of a site sold by Faqiria, a 
6weoper by caste and a non-proprietor,- 
to another non-proprietor Muhammad Din 
tarkhan. The plaintiffs based their suit 
on the allegation that suoh a sale by non¬ 
proprietor was not sanctioned by oustom. 
The defendant pleaded that Raja Jang is a 
town and not a village, that non-proprie¬ 
tors have tbe right to transfer their sites 
and that Faqiria was full owner. 

The trial Court decreed the suit and the- 
decree was upheld on appeal by the Senior 
Subordinate Judge who granted a certi¬ 
ficate for 9eooDd appeal under section 41 
(3) of the Punjab Courts Act stating the 
question regarding the existence of custom 
to be whether a non-proprietor in Raja 
Jang can transfer his right of residence in 
the village without the consent of the pro¬ 
prietor or has the right to remove malbae. 
Tbe first contention is that tbe finding 
of tbe Courts below that Raja Jang is a 
village is erroneous. I find no evidence on 
the record of the population of this place 
except an obviously exaggerated statement 
by a defence witness named Hazara Singh 
that there are 5,000 or 7,000 bouses. There 
is no evidence that any trade is oarried on. 
According to other evidence produced by 
tbe defendants, there is no Municipal Com¬ 
mittee and no Bazar9. There are two 
primary schools and most of tbe houses 
are Raclicha. On the other hand, it is 
proved that tbe organization of Raja Jang 
is that of an ordinary prosperous village in 
tbe Punjab, and no grounds have beOD 
established on which it can be held to be a 
town. 

The second contention is that the evi¬ 
dence on the record establishes the right of 
a non-proprietor resident to transfer his 
right of residence and tbe materials of his 
house without tbe consent of the proprietor 
of tbe site. The defendants produced in all 
three witnesses. The first, Sundar Singh,, 
states that he being a Zargar purchased. 
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sites from Nabl Babbsh, weaver, and Faiz 
Khoja. He did not say whether the pro¬ 
prietors consented to the sale. He was 
unable to produce any sale-deed by Nabi 
Bakhsh but be exhibited the Bale-deed of 
the puroba9e from Faiz Khoja. The second 
witness, Hazera Singh Mirasi, stated that 
he bad purchased land from two Christian 
sweepers, Cbandu and Boshan, and he 
produoed the sale-deeds. He stated that 
no one objected and that he did not obtain 
permission to make the purchase from 
anybody. The third witness, Boshan, 
says that twelve or fourteen years ago he 
purobased four marlas from the defendants, 
that a sale-deed was executed, but that he 
had not brought it to Court. 

This was all the evidence and it is mani¬ 
festly quite insufficient. It has often been 
ruled by this Court, e.g., in Kharak Singh 
v. Alladitta (1), Maya Das v. Jan Muham¬ 
mad (2), Buta Malw. Ruldu (3), Khudayar 
v Kapur Singh (4) and Harsahai v. Ganga 
Ram (5) that several previous sales, even 
where the aquiescence by the proprietors 
is proved, do not necessarily imply a 
renunciation, by the proprietors of their 
discretionary right toobjeotto subsequent 
sales or establish a custom recognising 
suoh sales as authorised by the proprietors. 
A number of deeds was presented to the 
trial Court after the hearing of the case 
bad been concluded,but no proof was offered 
of their genuineness and they oannot be 
aooepted as evidence that the transaction 
which they profess to record, in fact took 
place. 

The appellant has failed to establish his 
case and the appeal is dismissed with 
costs. 

_ Appeal dismissed. 

(1) (1882) 85 P.R 1882. 

(2) (1839) 18 P.R 1889. 

(8) (1889) 40 P.R 1889. 

(4. (1889) 60 P.R. 18B9, 

(5) (1900) 7 P.R 1900. 
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Zafar Ali, j. 
Raja Ram —Petitioner. 


V • 

Emperor —Bespondent. 

? eV ' N °‘ Jn 68 of 1922< decided 
15th January 1923, from an order 

Sessions Judge, Ludhiana, dated 
August, 1922. 


(a) Pubtfc Gambling Act . 8s. 3 and 4—W&rant 
net containing description of gaminQ house is illegal. 

Where at ibe time when the -Magistrate signed 
the place used as public gamiog house is not 
stated at all io the body of the warrant, the 
warrant ie not for the search of any particular 
place and therefore is illegal. <35 All. 1 and 11 P.R. 
1895 Cr-, Re/.) (P. 247, C. 2 a D d P. 248, C. 1.] 

(b) PufcJic Act — Crim . Pro . Code , 

$. 556^Magistrate issuing warrant map not try 
when required to give evidence in the case. 

An accused under the Act has the right to 
examine the Magistrate issuing the warrant as a 
witness to enquire from him what was the infor¬ 
mation received by him and how the warrant was 
filled up and therefore he is materially prejudiced 
by the trial of the case by the very Magistrate 
who issued the warrant. [P. 240, C. l.J 

(c) Evidence Act, S. 132— Section affords suffici- 
ent protection to a co-accused, 

The aeotion affords euffioient proteotion to a 
co-accused to give evidence against bis oo-aooused if 
compelled tn do eo and there is no ground why his 
evidence should be refused. 

Nanwa Mai —for Petitioner. 

Judgment:- Patition in Eavisions Nos. 
1568, 1627 and 1628 of 1922 arise out of 
two connected oaseB, one under aeotion 4 
and the other under aeotion 3 of the Gamb¬ 
ling Aot (III of 1867), and will, therefore, 
be disposed of together. 

The grounds for revision pressed before 
me are:— 

(1) that the warrant authorising search 
of the house was illegal; 

(2) that the Magistrate who issued the 
warrant should not have tried the case 
himself beoause the petitioners wanted to 
examine him a9 a witness in respect of the 
oircumstances under which he issued the 
warrant, and 

(3) that Mukandi Lai, petitioner, was 
prejudiced in his defence in the case under 
seotion 3, beoause the Magistrate refused 
to call and examine as a defence witness 
one Gora, who was a oo-aooused with him 
in the other case under section 4. 

It is in evidence'that Syed Ali Shah, 
Sub-InBpeotor of Polioe, gave information 
to the Magistrate on wbiob the latter 
signed the printed form of the warrant and 
that Syed Ali Shah himself subsequently 
noted down at the bottom of it the boun¬ 
daries of the house to be searched. It is, 
therefore, contended that it was not a legal 
warrant inasmuoh as the house to bo 
searohed was not specified therein when 
the Magistrate signed it. I am of opinion i 
that this contention must prevail. In the * 
body of tho warrant the place used as | 
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publio gaming bouse was Dot stated at all 
and, therefore, tbo warrant when signed 
by the Magistrate was not for the search 
of any particular olace and was illegal. 
See ou this point Hargobmd v. Emperor (1), 
Bcmvari v. Queen-Empress (2). 

As regards the second point the accused 
had the right to examine the Magistrate 
issuing the warrant as a witness to enquire 
from him what was the information 
received by him and how the warrant was 
filled up bv the Sub-Inspector. Therefore, 
be was materially prejudiced by the trial 
of the case by the very Magistrate who 
had issued the warrant. 

As regards the third point, the Magis¬ 
trate’s reasons for refusing to call Gora as 
a defence witness io Mukandi Lai’s case 
are quite unsatisfactory. According to 
section 132 of the Evidence Act (I of 1872), 
a witness shall Dot be excused from 
answering any question as to any matter 

relevant to the matter in issue in any. 

criminal proceedings upon the ground that 
the answers to such questions will crimi¬ 
nate, or may tend directly or indirectly to 
criminate such witness, or that it will 
expose, or tend directly or indirectly to 
expose, such witness to a penalty or for¬ 
feiture of any kind provided that no such 
answer, which a witness shall be compelled 
to give shall be proved against him in any 
criminal proceedings ” This section pro¬ 
vides sufficient protection for a witness 
compelled to give evidence in a case like 
the present and he oould not, therefore, be 
excused as laid down in the section from 
appearing in the witness-box. 

The irregularities stated above vitiated 
the trials and, therefore, I accept the revi¬ 
sion and set aside the convictions and 
acquit the petitioners. The fines, if already 
received, will be refunded. 

Revision accepted. 


(1) (1913)86 All. 1=10 A.L.J. 366=13 Cr. L.J. 

£3‘. = 17 I. 0. 676. 

,'Q) (1896) 11 P.R. 1896 Cr. 
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Martineau, j. 

Shanti Sarup, minor, through Kharak 
Singh —Appellant. 

v. 

Firm Jahangir MalBansi Mal— R 93 . 
uondents. 

Mis. F. A. No. 1875 of 1922, decided on 
10th February, 1923, from the order of 
Sub- J udge, Ludhiaua, dated 7th Judo, 1922. 

Civ. Pro. Code. 0. S3, r. 3 and 0. 43, r. 1-Ordtr 
finding that there was no compromise is not 
aptevlable. 

0. 23. r. 3 applies, hs its very wording shows, 
only where it is proved to the satisfaction 
of the Court that a suit has boen adjusted wholly 
or in part by any lawful agreement or compromise 
or where the defend int satisfies the plaintiff in 
respect of the whole or any part of the subjeot 
matter of the suit. Tbo rule docs not lay down 
what the Court is to do if it finds that there has 
been no adjustment, ocmpromiso or satisfaction. 
Consequently an order finding that there has been 
no compromise 10 not au order under r. 3 0 ! 0. 23 
and it is not appealable under r. 1 (m) of 0. 43 as 
that rul« presupposes the existence of an agreement, 
compromise or satisfaction. (42 I.C. 192, Dist.) 
[P. 249,0. 1.] 

Dev Raj Saivhny —for Appellant. 

Balwant Rai and Badri Das—(or 
Respondents. 

Judgment:—In this case the plaintiff’s 
next friend alleged, and the defendants 
denied, that the dispute had been compro¬ 
mised. The lower Court has found on 
inquiry that there was no compromise. The 
plaintiff appeals, contending that he ha9 a 
right of appeal under Order 43, rule 1 (m), 
Civil Procedure Code, whilst it is contended 
for the respondents that the right of appeal 
given by that rule from an order refusing 
to record a compromise applies only where 
a compromise has been found to have been 
made and the Court has for some reason 
refused to record it, and does not apply to 
a case in which it has been found that no 
compromise took place. 

No authority on the point has been 
cited. Counsel for the appellant has 
referred to Mahavwiad Idris Alcah v. 
Mahammad Esahak (1), but it does not 
appear that in that case the existence of 
the compromise was disputed. 

It appears to me that the contention of 
the respondent’s Coun9ol is correct. In the 
first place, I think that the words used in 
Order 43, rule 1 (m) " an order under rule 3 


(l) (1917) 42 1.0.192. 
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of Order 23, recording or refusing to record 
an agreement, oompromiso or satisfaction 
pre suppose the existence of an agreement, 
compromise, or satisfaction. In the second 
place rule 3 of Order 23 applies, as its very 
wording shows, only where it is proved 
to the satisfaction of the Court that a suit 
has been adjusted wholly or in part by any 
lawful agreement or compromise, or where 
the defendant satisfies the plaintiff in res- 
peot of the whole or any part of the subject- 
matter of the suit. The rule does not lay 
down what the Court is to do if it finds that 
there has been do adjustment, compromise, 
or satisfaction. Consequently, the order 
passed hy the lower Court in the present 
case fielding that there has been no com¬ 
promise is not an order under rule 3 of 
Order 23 and i« not appealable. 

The appeal is accordingly dismissed 
with costs. 

Appeal dismissed. 
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Shadi LaL, C.J., and Martinkau, .1. 

Tirkha and another— Appellants. 

v. 

Solhu and others —Respondents. 

L. P. A. No 11 of 1923, decided on 9th 
May, 1923, from the order of Harrison, J., 
dated 30 h November, 1922, in C; S. No. 
853 of 1922. 

Registration Act. 3. 17—Mortgage deed not 
signed by parlies—Registration is not necessary. 

A dooument of mortgage which is not signed 
toy either of tbo parties to it, is clearly not an 
instrument creating any right and 8. 17 has no 
application. [P. 2<9, 0. 2.) 

Amar Nath Chona —for Appellants. 

Shamair Chand —for Respondents. 

Judgment :—This is an appeal under 
tbe Lattera Patent from aD order of a 
Single Judge, remanding the oase to the 
lower appellate Court for deoision on tbe 
merits. The suit is for redemption of a 
mortgage which plaintiffs allege to have 
been effeoted by their predecessors for 
JKs. i37. They obtained a deoree in the 
iirst Court, bub on appeal tbe Distriot 
J edge dismissed tbe suit on the ground 
that the entry in their account-book which 
was the basis of the suit .was inadmissible 
an evidence for want of registration. On 


second appeal the learned Judge in 
Chambers held that the document in ques¬ 
tion did not require registration as it had 
not been executed by any one. We agree 
with this view. The document is not 
sicced by either of the parties to the 
alleged mortgage, 90 that it is clearly not 
an instrument creating any right, and 
section 17 of the Registration Aob has no 
application. 

It is argued for the appellants that the 
respondents have changed their cause of 
action, inasmuch as in their plaint they 
were suiug on the basis of the entry in the 
account-book, whereas later on their 
Counsel stated that the mortgage was oral 
and that the entry in the book was only a 
memorandum of the transaction. The res¬ 
pondents did not, however, in their plaint 
describe tbe entry in tbe book as a mort¬ 
gage-deed or say that they were suing on 
its basis. What they said was, that the 
house had been mortgaged baruez bahi . 
These words are not very preoise and are 
not necessarily inconsistent with the defi¬ 
nite position subsequently taken up that 
the mortgage on which the suit was based 
was an oral one and that the entry in the 
book was merely a memorandum. There 
is, therefore, in our opinion, no force in the 
argument as to tbo cause of action having 
been changed, and we dismiss tbo appeal 
with costs. 

Appeal dis77iissed. 
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Shadi Lad, c.j. 

Roop Chand and others —Petitioners. 

v. 

Ookul Cha7id and others —Respondents. 

Civ. Mis. No. 28 of 1923, decided on 
10th February, 1923, from the Court of 
Senior Sub-Judge, Ambala. 

Civ. Pro . Code , Ss 23 and 53— Transfer of case 
—Courts have got unfettered discretion in the matier 
but if should be txetcised very cautiously . 

In the matter of transfers the Legislature has left 
it to tbo uofettored discretion o! the Court to de¬ 
termine upon tbo oiroumstanoea ol eaoh oase 
whether or not the venue should be changed from 
the place where the plaintiff has laid it. But 
though there ie no statutory provision governing 
the jurisdiction of the Court in a matier of this 
kind there are certain principles whioh are recognis¬ 
ed by the English Courts as well as the Indian 
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Courts. The cardinal principle, the soundness cf 
which is beyond dispute is that the plaintiff as the 
arbiter litis has a right to choose his forum and 
that the Court is exceedingly reluotaDt to inter¬ 
fere with this right. The jurisdiction conferred 
upon the Court is of an exceptional character and 
should be exeroised very cautiously and only when 
a clear cause has been shown. The mere circum¬ 
stances that the defendant’s convenience would be 
promoted by the transfer should not be regarded 
as an adequate ground for depriving the plaintiff 
of bis right to file his suit in any Court allowed by 
law but if the defendant establishes a manifest 
preponderance of convenience in his favour tbe 
Court would be justified in granting bis prayer. 
[P. 250, Cs. 1 and 2 ] 

Sheo Narain —for Petitioner. 

Manohar Lai —for Respondents. 

Order On the 2Gtb JuDe, 1913. tbe 
parties entered into a contract at Jagadbari 
in the Ambala District, for the purpose of 
carrying on timber business in partnership. 
It is common ground that the plaintiffs, 
who reside at Jagadhari, were to finance 
the business, and that it was to be managed 
by the defendants, who belong to Kankhal 
in the* Saharanpur District. Tbe defendants 
also undertook to keep tbe accounts of the 
partnership and to submit a weekly state¬ 
ment thereof to tbe plaintiffs at Jagadhari. 

It appears that for nearly nine years 
the parties worked together amicably, but 
they have now fallen out. The plaintiffs 
have consequently brought an action in the 
Court of the Subordinate Judge at Ambala 
for the dissolution of tbe partnership and 
tbe rendition of accounts; but the defend¬ 
ants, while admitting the jurisdiction of 
the Ambala Court to try the action, con¬ 
tend that the balance of convenience is in 
favour of the venue being changed to 
Saharanpur. They have accordingly made 
the present application under section 22, 
read with section 23 (3) of tbe Civil Proce¬ 
dure Code, asking this Court to determine 
that the suit shall proceed, not in the 
Ambala Court, but in a Court of competent 
jurisdiction at Saharanpur. 

Now, a comparison of seotion 22 of the 
present Civil Procedure Code with sec¬ 
tion 20 of the Code of 1882 makes it clear 
that, while tbe latter required that the 
Court must be satisfied that justice was 
more likely to be done by the suit being 
instituted in some other Court before it 
interfered with the right of the plaintiff to 
choose bis forum , no suob provision is to be 
found in the present Code. The Legisla¬ 
ture has left it to the unfettered discretion 
of the Court to determine upon the cir¬ 
cumstances of each case whether or not the 


venue should be changed from the place 
where the plaintiff has laid it and it has 
wisely refrained from attempting to crystal¬ 
lise this discretion into definite formula. 
Though there is no statutory provision 
governing the jurisdiction of the Court in 
a matter of this kind, there are certain prin¬ 
ciples which are recognized by the English 
Courts as well as the Indian Courts. Now, 
the cardinal principle, the soundness of 
which is beyond dispute, i9 that the plaint¬ 
iff as the arbiter litis has a right to choose 
his forum, and that the Court is exceeding¬ 
ly reluctant to interfere with this right. 
The jurisdiction conferred upon the Court 
is of an exceptional character and should be 
exercised very cautiously and only when 
a clear cause has been shown. I am not 
prepared to accede to the proposition that 
tbe mere circumstance that the defend¬ 
ant’s convenience would be promoted by 
tbe transfer should be regarded as an 
adequate ground for depriving tbe plaint¬ 
iff of his right to file bis suit in aDy 
Court allowed by law; but I recognize 
that if the defendant establishes a mani¬ 
fest preponderance of convenience in his 
favour, the Court would be justified in 
granting his prayer. 

ComiDg now to the 9ul)9tance of this 
case, I find that there is no question here 
of the plaintiffs abusing the process of the 
Court or harassing the defendants. The 
aoplication rests, as stated above, solely 
upon the ground of convenience, and I do 
not think that the applicants have 
succeeded in making out a clear case of 
preponderance of convenience 9uch as 
would justify an exeroise of my dis¬ 
cretionary jurisdiction. It would, no doubt, 
be more convenient for the defendants to 
have the action trie.I at Saharanpur. They 
reside in that district and probably a large 
number of their witnesses belong to various 
places in that district and in the neigh¬ 
bouring districts where tbe major portion 
of the business was transacted. The* 
plaintiffs, on the other hand, reside in the- 
Ambala District and a large portion, if not 
the whole, of their evidence is only obtain¬ 
able there. But the determining faotor, 
in my opinion, is that the contract of 
partnership wa9 admittedly entered into at 
the plaintiffs' place of residence, and it was 
there that the defendants were required to 
submit an account of the business carried 
on by them. It is to be observed that the 
aotion brought by tbe plaintiffs requires 
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the defendants merely to discharge, in the 
presence of the Court, the duty which they 
bad undertaken to perform outside the 
Court. 

The nature of the aotion, moreover, 
shows that the determination of the issues 
arising between the parties will depend 
mainly upon documentary evidence, and 
that oral evidence will play only a sub¬ 
sidiary part. The defendants will probably 
be required to produce tbo books of the 
partnership, but it would not add materially 
to their inconvenience if they take them to 
Ambala instead of Saharanpur. 

I have bestowed my careful considera¬ 
tion upon the oase, but I am not prepared 
to bold that the defendants have shown 
any sufficient cause for depriving the 
plaintiffs of the right which the law 
undoubtedly confers upon them. I must, 
therefore, dismiss the application with 
costs. 

Application dismissed. 
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Shadi Lal, c.j., and Martineau, j. 
Raiii Singh —Decree-holder-Appellant. 

v. 

Waryam Singh— Judgment debtor-Res- 
pondent. 


L. P. A. No. 55 of 1923, deoided on tl 
21st May, 1923, from the order of Cam 
bell, J., in Civ. App. No. 1170 of 192 
dated 11th February, 1923. 

Cir. Pro. Code. S. 2 Ul)-S u it again 
Mahant not in representative capacity-Succeeds 
Mahant is not a representative of first. 

One R filed a suit against one O whom he h ( 
appoimad to manage a propotty attached to th, 
shrine on the ground that ho had been guilty 
mismanagement; and he accordingly got a d Jr, 

men? o7Tk V 9 u' the d0,eDdant ‘bo manag 
01 be ' h "« w ‘or prssession of it 

wTscuaht tS h 10 °'} aViD8 d,ed ' ,bB 
III be exeou,ed a « al “8‘ ooe W. Wb 

” f ® facU> Possession of the shrine and th 

bl aPDoimed 6 m’k " B tb8Cet0 ' but be olaimed ‘ 
iJSPSEZ?* 01 ‘ b0 8htine by the Bhel 

“ ^ whokba ‘ ‘his claim was well foundo 

or Dot, ibere can bo do doubt that Ka « » • 
lermoddlcd with the eatato of G What ba8 . n ^ 1C 


Bakshi Tek Chand and Manohar Lal, 
Eanshi Ram and Kahan Singh —for Appel¬ 
lant. 

Nand, Lal —for Respondent. 

Shadi Lal, C. J.On the 20bh 
November, 1916, the appellant, Ram Singh, 
brought an aotion against one Gurmukh 
Singh, on the allegation that the said 
Gurmukh SiDgh whom he had appointed to 
manage the shrine called Hareko Kalan 
Dora and the property attached to that 
shrine, bad been guilty of mismanagement; 
and he accordingly asked for a decree for the 
removal of the defendant from the manage¬ 
ment of the shrine and for possession of 
the property attached to it. On the 24th 
of December, 1919, the Subordinate Judge 
granted a decree in accordance with the 
prayer contained in the plaint; but ib 
arpears that Gurmukh Singh had died 
about six months before the date of that 
decree. In view, however, of rule 6 of 
Order 22 of the Civil Procedure Code, 
the Court considered it unnecessary to 
bring his legal representative on the record 
before pronouncing the judgment. 

The decree-holder now seeks to execute 
the deoree against one Waryam Singh on 
the ground that the latter is the legal 
representative of the deceased judgment- 
debtor. Now, the expression legal repre¬ 
sentative, as defined in seotion 2 (11) of 
the Civil Procedure Code moans a person 
who in law represents the estate of a 
deceased person, and includes any person 
who intermeddles with the estate of the 
deceased and, where a party sues or is sued 
in a representative oharaoter, the person 
on whom the estate devolves on the death 
of the party so suing or sued. It is 

oonceded that Waryam Singh does not in 

law represent the estate of the deceased 
Gurmukh Singh, but it is oontended that 
he must be deemed to be the legal 
representative of the deceased. 

(1J because be has intermeddled with 
the estate of the deceased, and 

(2) beoause Gurmukh Singh was sued 
in a representative oapaoity and his estate 
has devolved on Waryam Singh. 

Now, it is true that Waryam SiDgh is in 
de facto possession of the shrine and the 
f-Perty appertaining thereto, but heolaima 
that he has been appointed Mahant of the 
ahnne by the Bhek. Whether this olaim 
is well founded or nob, there can be no ■ 
doubt that he has not intermeddled with 
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the estate of Gurmukh Singh whatever 
interest Gurmukh Singh possessed in the 
shrine and the property attached to it 
came to an end on his death, and the shrine 
with its property cannot by auy stretch 
of argument be deemed to bo the estate of 
Gurmukh Singh. Waryam Singh may be 
a trespasser, but ho has not intermeddled 
with any state belonging to the deceased. 

Nor are we prepared to hold that Gur¬ 
mukh Singh was sued in a representative 
character. A perusal of the plaint makes 
it perfectly clear that Gurmukh Singh was 
described therein as the manager of the Dera 
and its property, and that the acts com¬ 
plained of wore done by him in his porsonal 
capacity and uot as the representative of 
the congregation. As defendant to such 
a suit Gurmukh Singh represented no oue 
but himself. 

On neither of the grounds urged by the 
learned Counsel for the appellant can 
Waryam Siogh be treated as the legal 
representative of the deceased Gurmukh 
Singh. It is, however, contended that as 
the decree directed, inter alia, the delivery 
of certain boxes containing documents 
belonging to the appellant, the defendant 
Waryam Singh must be regarded as an 
intermeddler with the estate of the deceas¬ 
ed in so far as these boxes are concerned. 
This point was not raised before the single 
Judge, and cannot, therefore, be agitated 
in an appeal under the Letters Patent. 

For the aforesaid reasons wo concur in 
the conclusion of Mr. Justice Campbell and 
dismiss the appeal with costs. 

Appeal dismissed. 
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Moti Sagar, j. 

Bishen Singh —Petitioner, 
v. 

Emperor . 

Cr. Rev. No 73 of 1923, decided on 23rd 
February, 1923, from an order of Addi¬ 
tional, District Munsif, Lyallpur, dated 
28th November, 1922. 

Penal Code, S 447 —Bating complainant in a 
field belonging 10 a third persen does not constitute 
Criminal trespass. 

One B trespassed into tbe fields of tbe ftooueed. 
The aeoosed remonstrated upon which B ran into 
au adjoining field belonging to one S. The accused 
went in pursuit, overtook him there and gave him a 
slight beating. Held, that no case under 8. 447 


has been established. First because the field into 
whiob the petitioner is alleged to have trespassed 
did not belong to the complainant B. And 
secondly there is no evidence of aoy interest on 
the par' of the accused to commit an offence or to 
intimidate, insult or annoy aoy person. (P. Q5J, 
O. 2. J 

Ram Chand ^lanchanda —iov Petitioner. 

Sagar Chand —for Respondent. 

Judgment:—Tbe facts are fully stated 
in the judgment of the learned District 
Magistrate and ne«d not be recapitulated. 
One Boga tiespassed into the fields of 
the accused. The accused remonstrated 
upon which Boga ran into an adjoining 
field belonging to one Sadra Din. The 
accused went in pursuit, overtook him 
there and gave him a slight beating. 
The accused was thereupon challaned by 
the Police under section 447 of the Indian 
Penal Code and on conviction sentenced 
to pay a fine of Rs. 100. On appeal his 
conviction and the sentence were maintain¬ 
ed by the learned Additional District 
Magistrate. The accused has now come 
up in revision to this Court. 

After hearing Counsel I am clearly of 
opiuiou that no case under seotion 447, 
Indian Penal Code, has been established 
against the petitioner. In the first place, 
the field into which the petitioner is alleged 
to have trespassed did not belong to the 
complainant Boga, and was not in his 
possession and it is very doubtful if sec¬ 
tion 417 could be held applicable to such 
a case. In the second place there is no 
evidence of any intent to commit an 
offence or to intimidate, insult, or annoy, 
auy person which it is necessary to prove 
before a conviction under this section 
could be sustained. In my opinion, the 
caso reported as Chandi Pershad v. 
Evans (1) was fully applicable and, follow¬ 
ing the rule laid down in that case, I hold 
that no case under section 447, Indian 
Penal Code, has been made out and that 
the petitioner is entitled to an acquittal. 
I accept the revision and sotting aside the 
order of the Court below direct that tbe 
fine if paid should be refunded. 

Appeal allowed. 



(1) (1895) 22 Cal. 123. 
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Broadway and Fforde, jj. 

Antar Singh —Appellant, 
v. 

The Crown —Respondent. 

Cr. App. No. 419 of 1923, decided on the 
13th June, 1923, from the order of the 
Sessions Judge, Ferozepore, dated 15fch 
February, 1923. 

Evidence Act , S. 32 'l)—Statement must relate 
to the injuries by which death was caused . 

Where the ptatements deposed to by a witness* 
and Bought to be admitted under S. 32 (1) are 
said to have been made by the deceased 8 or 9 
months before her death, and those narrated by 
another witness are alleged to have been made by 
the deceased about 10 days before the dale when 
she is said to have been murdered, and tbe pro¬ 
secution story is that she was accidentally shot by 
her husband, held: that tbe evidence is not admis¬ 
sible under 8. 32 (1). 

The sub-seotioo applies to tbe olass of statements 
made by a dying person as to the injuries which 
have brought him or her to that condition, or her 
oirnmfltance8 under which those injuries came to 
be inflicted. The rule a3 to the admissibility of 
evidence under 8. 32 (1) has worked ill in India. 
[P. 256, 0. l.J 

C. Bevan Petman and Manohar Lal—ior 
Appellant. 

Jailal —for Respondent. 

Fforde, J.:-The appellant Autar Singh 
has been convioted by tbe Sessions Judge 
of Ferozepore, under seotion 802, Indian 
Penal Code, of the murder of bis wife 
Mt. Balwant Kaor and sentenced to death ; 
and the appellants Harnam Singh and 
Kirpal Singh, tbe father and brother, 
respectively, of tbe first appellant, have 
been oonvioted under seotion 201, Indian 
Penal Code, of having caused the dis¬ 
appearance of evidence of the orime, and 
have been sentenced to five years' and three 
years' rigorous imprisonment, respectively. 
To sustain the oonviotion in any one of the 
three oases it must first of all be satisfao- 
torily proved that Mt. Balwant Kaur was 
m fact murdered. 

The story for the prosecution is that on 
the night of the 1st or early morniDgof the 
2nd October 1922, Autar Singh shot his 
wife dead with a revolver ; that he with tbe 
hdp of h.s father and brother then removed 
the body in a bullock cart in the early hours 
of the morning to the cremation ground, 


which is a short distance from the scene 
of tbe crime, and there burnt it. 

The story of tbe appellants on the other 
hand is that the deceased died suddenly 
in the course of the night of a somewhat 
rare form of cholera known as gum haiza 
and that the body was removed and 
cremated without unnecessary delay to 
avoid risks of contagion. They deny that 
funeral ceremony was carried out at the 
early hours alleged by tbe prosecution, 
but claim that it in fact took place between 
8 and 9 on the morning of tbe 2nd, before 
a large crowd of villagers who assisted in 
tbe funeral ceremonies such as they 
were. 

A great deal of evidence was produced to 
show on the one hand that the mode of 
disposing of. the body at the cremation 
ground was in violation of the proper and 
customary procedure prescribed by the 
Hiudu religion, while on tbe other band 
it was sought to be proved that the pro¬ 
cedure adopted was in accordance with the 
notions of advanced Sikhs. 

I do not consider it necessary for tho 
purposes of my judgment to deal with this 
class of evidence, nor do I consider it 
necessary to refer to tbe mass of testimony 
put forward by the proseoution to show the 
existence of grounds for enmity on the 
part of individual witnesses towards one 
another, or towards the accused on the one 
hand or the complainant and his family on 
the other. 

Tbe case for tbe Crown on tbe oharge of 
murder depends, as the learned Government 
Advocate oandidly admits, on the testi¬ 
mony of four persons, namely, Gabla, 
Rukna, Sayan. and Bahna. But the true 
vital witnesses are Gahla and Rukna. If 
we believe tbe story told by Gahla at the 
trial before the Sessions Judge, tbe faot that 
Mr. Balwant Kaur was shot dead 
with a pistol fired by tbe appellant Autar 
omgh is established beyond all ques¬ 
tion And if Rukna's and Bahna's stories 
are also believed, there oan be no reasonable 
douho that tbe other two appellants are 
guilty of the olfenoe of oausiog evidenoe 
of the orime to disappear. It j 8 peoessary 
therefore to scrutinize the testimony of 

the first two witnesses with the greatest 
care. 

The aooount given by Gabla before the 
Sessions Judge is as follows 

a T 0 0 h . ad b8en em Dl°yed by tbe appellant 
Autar Singh as his servant towards the end- 
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of September, 1922, and was accustomed to 
stop at the appellant's house. On the night 
of the murder, viz., the 1st of October, he 
was asleep in the courtyard of the house 
where the deceased and her husband were 
also sleeping some 7 or 8 paces distant, 
when be was awakened by tho sound of a 
shot. He got up to find the deceased lying 
dead and her husband standing by her side 
with a pistol in bi3 hand. Early in the 
morning of the 2nd, he went to his own 
house where he found his mother and his 
uncle Sayan. He told the latter that the 
appellant had shot the deceased with a 
pistol but he made no mention of the 
matter to his mother. A little later he 
returned to the house of the appellant 
and remained there three days and saw 
no one there during that time. He 
then went to the house of the appellant 
Kirpal Singh, which is in the same 
courtyard, and there stayed for a further 
2 or 3 days, after which Kirpal Singh 
shut him up in a room for 3 days. 
After this he was taken by the three appel¬ 
lants to Jbindwali and sent back from there 
in charge of a Teli boy. Next he was 
taken to Indar Singh's threshing floor by 
Kirpal Singh and from there "a heavy man" 
took him to a hut where the Thanedar was. 
The Thanedar took down a statement from 
him and he was then taken to another village 
where a Sahib took down his statement. 

He adds that he was 2 or 3 days at Indar 
Singh's before he was removed from there. 
Indar Singh, I may mention, is a lambardar 
of Sherewala. He was oalled as a witness 
for the prosecution but although he gave 
some evidence, most of which was purely 
hearsay and should never have been 
admitted, he does not mention Gabla's 
name except a couple of times casually in 
cross-examination when he says " I saw 
Gahla at Sherewala when he was produced 
before the Thanedar" and again "Gahla was 
perhaps being examined at the time " the 
time being the 27th October. Gahla under 
oross-examination varies bis statement in 
some details. Amongst other things he says 
that be was awake before be heard the shot 
and bad been half-awake for about an hour. 

He also says that neither the deceased nor 
Autar Singh spoke before the shot was 
bred, and that the latter said nothing after 
firing the shot. He adds further, that the 
appellant and the deceased used to quarrel 
daily but he did not know what they used 
to quarrel about. 
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Now if we turn to the statement of this 
witness made before the District Magistrate 
Colonel Coldstream, on thel6ch of October 
or about 2£ months before the above 
evidence was given, we find he there says 
that he was awakened by the noise of a 
Pjstol shot and found that Autar Singh had 
killed his wife; that she was lying on her 
back and blood seemed to be coming from 
her body on to the bed clothes. Autar 
Singh asked him if he was cold and put a 
razai over him and told him to go to sleep 
again, whereupon this remarkable boy 
promptly went to sleep. Next morning he 
went home, and in the morning his uncle 
Sayan came, and he told him what had 
happened. 

It is at once seen that there are vital 
discrepancies between the two stories whioh 
I need not particularize as they speak for 
themselves. 

The question as to the credibility of this 
supremely important witness Gahla does 
not depend only upon these two inconsist¬ 
ent narrations. This boy made a statement 
to the police on the 13th of October 1922, 
referred to in the judgment of the Court 
below. This statement, made 11 days 
after the morning of the alleged murder, 
is the first record of the matter taken 
by any person in authority and its material 
part is as follows : — 

" On the night of tho oocurrenoe I slept in the 
bouse o( Autar Singh, at night I beard the report 
of a firearm. I got up. Autar Singh at onoe pat 
a rani on me saying that I was perhaps cold. I 
then fell asleep. In the moraiug I heard that the 
wife of Autar Singh had died that night.” 

This is the only version of the affair that 
the learned Sessions Judge thinks can be 
relied upon with any safety. In faot the 
learned Judge states that he will only rely 
upon the evidence of this witness to 
this extent; that he heard a shot and 
that Autar Singh oovered him with a 
quilt. I entirely agree that this i8 the 
only part of this boy's evidence that can be 
said to be consistent, but at the same time 
I consider it highly dangerous to hold on 
suoh evidence that a murder has been com¬ 
mitted and that Autar Singh is the 
murderer. 

Before leaving this witness, I should 
point out that whereas in his cross-exami¬ 
nation in the Sessions Court he alleges that 
"the aooused and the deceased used to 
quarrel daily ’’ in his evidence before the 
Committing Magistrate he states that he 
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not ODly hoard of no quarrel between the 
accused and the deceased that night bat 
that he bad never heard of any quarrels 
between them. 

It follows that if we oannot believe 
Gahla's story, the case for the prosecution 
is not improved by prodneing witnesses who 
say that they heard tales or remours to 
much the same effect as Gahla's finally 
edited version given at the trial. Most of 
suoh evidence is obviously inadmissible as 
offending against the most elementary 
principles of evidence, and shoald never 
have been allowed to have been giveD. 

As to Sayan, his evidence is that Gahla 
told him much the same story that he told 
Colonel Coldstream. But, as I have 
already observed, if I cannot believe tbi9 
version of Gahla’s how does the production 
of a witness to say that Gahla told him 
the same tale help matters ? If A tells me 
what I have reason to believe is a lie, the 
faot that B swears that A told him the 
samo lie does not turn the lie into a truth. 
The learned Sessions Judge, however, 
attaohes weight to Sayan's evidenoe as to 
what Gahla told him, though he does not 
believe the same story when Gahla swears 
to it in the witness box. 

The witness next in importance to Gahla 
is Bukoa. He purports to have heard a 
shot fired and to have seen shortly after- 
wards a human body removed in a bullock 
oarfc. According to this witness, when the 
body had been placed in the cart Harnam 
Singh oame to the spot and asked whether 
there was any breath in the body and told 
the others to look carefully, whereupon the 
two persons in charge of the cart said; 

Bapu there is no breath left, she was kill- 
od at once. This story is highly suepi- 
oious. The witness states that he w^s 
sleeping in the oompound in question by 
permission of Harnam Singh himself, who 
gave him leave in person. Harnam Singh 

! 9,or0 . k “ ew he was there, and knowing 

tS feL and r ?u V,Dg jU8fc a88i8ted in oc °ome 

law hid K 6 0i hi9 d ^8hter-in- 

law, he deliberately supplies evidence of 

hU gate m lnd°^ h0 8fc f angers shaping within 
difiSl a t0 “ ake thi9 evidence more 
aQd ^elusive holds an incriminat- 

IZZ™ wifchin ear 9hot - «*• 

is of thi8 witD688 ’ 8 8t0r y 

L “'S hl y ‘“probable and I am unable to 

bebeve that he and his friend Khaira were 

4n that haveh at aU on the night in question. 


The witness admits that be had Dever been 
to Sherewala in his life before or since this 
alleged occurrence. He was travelling with 
a couple of bullocks which he wished to 
sell. He 9ay8 he sold one at Sammewali, 
but he does not suggest that he even 
attempted to sell the bullocks at Sbere- 
wala. It wa9 Dot in bis direot route and 
no satisfactory reason is given why he 
should have gone out of his way to visit 
that village on that particular night. 

Khpira’s evidence i9 eveD more fantastio 
aDd is utterly unworthy of credence. 

The only remaining witness whose 
evidence is other than hearsay is Balena. 
This person claims to have seen the three 
appellants on one oocasion at an early 
hour id the morning standing m the 
cremation ground of Sherewala throwing 
fuel on a fire. He explains his presence 
there by saying that he came to discuss 
some criminal case with his brother. 
Both he and his brother live at Chibran- 
wali, but the brother cultivates land at 
Sherewala and goes there on occasions for 
4 or 5 days at a time. The witness 
seleoted one of these inconvenient occasions 
to seek his brother. The story has all the 
appearance of a olumsy fabrication. 

In addition to these four witnesses the 
prosooution have put forward two persons, 
Balwant Singh and his father Gurmukh 
Smgb, who have given evidence of certain 
statements alleged to have been made by 
the deceased sometime prior to the date 
of her death. The statements deposed to 
by Balwant Singh are said to have been 
made by the deoeased^ or 9 months before 
her death, and those narrated by Gurmukh 
Singh are alleged to have been made on the 
21st September, 1922, that is about 10 days 
before the date when she is said to have 
been murdered. 

aP u\ rt L frd “ any othor objections 
which might be taken to the subject-matter 

of these statements, it seems to me quite 

obvious that they could not be made 

evidence m this case, eeeing that they 

d 8 t :rr t9 , made by a pers ° n ^ 

if thev con]H 0 h Q O ^° ODld ° Dly b0 admibt0d 

ii they could be shown to come within the 

EvTdrc n e 8 A°o t 90OtiOn 32 U) ° f febQ Indian 

J 0arn ° d Government Advocate 

nrS tbat , tbe y do 0 °me within these 
provmons being statements made by the 

as^ th« 7 40 oaU9a of bor death or 
as to the oiroomataMea of the traneaotion 
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which resulted in her death. I feel 
constrained to say that I find it hard to 
believe that such a contention oan be put 
forward seriously. The sub-section relied 
upon by the Government Advocate only 
applies to the class of statements known 
as dying declarations, that i9 to say 
statements made by a dying person a9 to 
the injuries which have brought him or 
her to that condition, or the circumstances 
under which those injuries came to be 
inflicted. In tbe case before us, assuming 
that the statements in question were in 
fact made, they were made in tbe one ca6e 
many months, and in tbe other many days, 
before tbe cause of death. 

According to tbe prosecution tbe cause of 
death was a shot fired from a revolver. A 
statement made by the deceased as to the 
firing of that shot or tbe circumstances under 
which it came to be fired would, of course, 
be admissible in evidence. The statement 
must be made by the person when be is 
dying from tbe result of the injury which 
caused hie death, otherwise it is obviously 
not a dying declaration. In England there 
is the additional requirement that the injur¬ 
ed person must be aware that be is dying, 
and tbe rule only applies in criminal cases 
and to tbe case of homicide, but in India the 
Evidence Act has done away with these two 
qualifications. In Mr. Justice Stephen’s 
History of the Criminal Law in England 
the following interesting commentary 
appears on this rule of evidence a9 applied 
to India:— 

“ Tbe rule ie in many ways remarkable. It has 
worked, 1 nm informed, ill in India, into which 
country it has been introduced together with many 
other parts of tbe English law of evidence, I have 
beard that in tbe Punjab tbe effect of it is that a 
person mortally wounded fr»quently makes a 
statement bringing all his hereditary enemies on to 
tbe scene at tbe time of bis receiving bis wound, 
thus ueiDg bis last opportunity to do them an 
injury. A remark made on tbe policy of the rule 
by a native of Madras shows how differently such 
matters are viewed in different parts of the world. 
‘8ocb evidences’ he said ought never to be admitted 
in any case. What motive for telling tbe truth 
can any man possibly have when be ie at the point 
of death?” 

I have dealt perhaps at too great length 
with this point of evidence hut the 
earnestness with which it has been pressed 
by the prosecution has made me feel bound 
to deal with it more fully than I would 
otherwise have done. 

Tbe learned Government Advooate has 
also relied on seotions 6 and 8 of the 


Evidence Aot as authorising the admission 
of this evidence. These sections, however, 
have obviously nothing to say to the class 
of evidence under discussion. Section 6- 
merely onaots the principles laid down in 
articles 3 and 8 of Stephen’s Digest of 
Evidence, which deals with that class of 
evidence which comes under the dootrine 
of res geslce and has nothing to say to the 
admissibility of statements made by persons 
who are dead. Similarly, section 8 of the 
Evidence Act applies the principles ex¬ 
plained by Mr. Justice Stephen in article 7 
of his Digest, and has no bearing on the 
topic under disoussion. 

For the reasons I have given I am clearly 
of opinion that the statements of Mt. 
Balwant Kaur deposed to by tbe witnesses 
Balwant SiDgh and Gurmukh Singh, are 
inadmissible in evidence and must be 
ignored. 

Tbe result is that there is no evidence 
before us of motive for tbe orime, but even 
if a motive bad been established that would 
not carry tbe Crown case any further, as 
we have come to tbe conclusion that tbe 
evidenoe does not satisfactorily establish 
that Mt. Balwant Kaur was in fact mur¬ 
dered, however suspicious may be tbe cir¬ 
cumstances surrounding her death and tbe 
disposal of her body. 

I accordingly hold that tbe appeals of all 
three appellants must be accepted and tbe 
conviotions and sentences of the Court 
below set aside. 

Broadway, J.:—I agree. The appeals 
are accepted. 

Appeals accepted. 
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Harrison, j. 

Badan Singh —(Accused) Petitioner 

v. 

The Crown. 

Mis. Cr. Pet. No. 104 of 1923, decided on 
19tb September, 1923. 

Cr : m. Pro. Code, S. 526 —The Magis'rot-'s 
having alreaJv eziressd (pinion in the case is a 
good ground— Transfer applications should not be 
lightly dealt with. 

A cafe having ooce beeD dismissed on the report of 
the police by a Magistrate was resurrected in 
the form of a complaint at the suggestion of 
the Revenue Assistant. The Magistrate sub6(qu- 
eotly Doted that as he had expressed an opinion on 
the oase, be thought it better he should not try ii. 
Held, that this was a good ground lor transfer. 
Applications for transfer giving good reasons, if 
the allegations be correot, why a case should be 
transferred, require to be seriously dealt with and 
should not be casually brushed aside as fatal. 
(P. 257. Cs. 1 and 2 ] 


brushed aside as fazul. Here it is dear 
that if the matter had been considered the 
District Magistrate would have been 
reminded of the facts by the contents of 
application and on these facts he could not 
have failed to pass an order of transfer. 

I transfer the case to any first class 
Magistrate to whom the District Magis¬ 
trate may send it, pointing out that the 
Magistrate Il»qt, P.r Ghias ud dm and 
Khan Bahadur Ahmed Hassan Kuan 
have both expressed opinions. 

Petition allowed. 


1924 Lahore 257 (2). 
Shadi Lal and Lums-den, jj 
Emperor —Appellant 
v. 

Khanun— fConvictJ Respondent. 


Nand Lal —for Petitioner. 

Nemo —for the Crown. 

Order:—Badan Singh applies for trans¬ 
fer of a criminal oase which is pending 
against him on a complaint in the Court of 
Khan Bahadur Ahmad Hassan KhaD, 
Revenue Assistant. A report has been 
called for on the allegations contained 
in the application and this establishes that 
most of these are quite correct. The esse 
in question having once been dismissed on 
the report of the police by the Magistrate 
Ilaqa, was resurreoted in the form of a 
complaint at the suggestion of the Reve¬ 
nue Assistant, who subsequently Doted 
quite oorreotly that as he bad expressed an 
opinion on the case, he thought it cotter 
he should Dot try it. In spite of this the 
case was sent to him by the District Magis¬ 
trate for trial. On the application being 
made for transfer to the D strict Magistrate 
containing Dot one but several allegations 
which, if correct, necessitated a transfer, a 
brief order wa9 written in vernacular to r.he 
effeot that the application was fazul. The 
JJ.etriot Magistrate had been informed by 
the Revenue Assislant at an early stage that 
he had expressed an opinion on the case, md 

:. 0a ° ° nly 8Up POse, he forgot at the 
time the order was written and signed with 

* I fo point out to 

of 'tSn JT Mae,8trat0 tbafc ^Plications 

a lltol T 8,V,Dg g00d rea8 °" 8 - « ^e 
beTlnuf 8 be ,°° rrect ' wh V a oase should 

ai r L 9rred i r ? Qa,re *° be seriously 
dealt with and should not be casually 
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Criminal S A. No. 343 of 1923, dated 
12th June, 1923. from the Older of the 
Sessions Judge, Sbahnpur at Sargodha, 
datea 13th December, 1922 

(■*1 Penal Cod’. S 363— Pol ce on guard is a 
publics rvmt >n Ihi axschirgt d his ruty 

A constable was on ou y at the jud eial Jork-np 
and wbilu he w.s patrolling, the *ccu3.d came up 
aod eDitr-d idio a conversation wuh certain 
under-trial omonrre who were detained in ihe 
loik-Uf. Tbe cor.siable pr.venltd the accused 
from t-)kicg with tbe prisoners. Thereupon the 
accused om only abused the coDetable but also 
tbrew b*8 ► boe at b m. 

Held - h.t acou-eo was guilty of an cfleoce under 

P. 288,'c ?']° Pe “‘ l C ° de ’ (P ‘ C * *’ a0d 

(b) PriioM Act. S. 3 (2 - Under-tri ii pri™. 
is aiprts ner- Jua cxai l ik uu u a ptuon. 

An under-trial pn«- ner is a prisoner, a person 
committed to custody in pursuance ol a warrant 
or an order ol a Court Zeroising onannal 
jurifdioiion, ihongb not oor.vioted, is a orimiLal 

pnso. er wuhiu eu- 8. 2| ol 8 3. “ ,tal 

A j.imoial lo. k up IS a pri.ou within the 

Ao?. D "ip P 269. C..'l X !odT] n U8ed ‘ h0 P,ta0M 

Kauwar Dahpp- for the Appellant. 

Nemo —for the Respondent*. 

Judgment :-Tl,e facts, which are 
relevant; io .he question of law involved 

On ti't gT5l’ W '“' iD " n ' ,rrow 
named 1 ) ?° V ' n,b ' r< 1929. » constable 

SiV 11 ? 8 °o du,y at tbe Judicial 

n f r , ', Sa,Rcd, ' a ' and be 

patiollmg, the restonrient Khanun 
crime up and entered into a conv. rsat.on 

with certam uoder-trial prisoners who 
were detained m the lock up. The con- 
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stable prevented the respondent from 
talking with the prisoners. Thereupon 
the respondent not only abused the con¬ 
stable but also throw his shoe at bitn. 
Upon these facts the Magistrate convicted 
Khanun of an offienoe undor section 353, 
Indian Pena! Code, but on appeal the 
Sessions Judge has acquitted him of that 
olTonco and ha9 oonvictod him undor sec¬ 
tion 352, Indian Penal Code, instead, hold¬ 
ing that the constable was not at the time 
of the assault, acting iu the discharge of 
his duty as a public servant 

We find it difficult to follow the judg¬ 
ment of the learned Sessions Judge. He 
concedes that communication with under¬ 
trial prisoners while " confined in a prison 
or outside i prison when they are in 
control of an officer belonging to the 
"prison” is prohibited ; but ho thinks that 
a judicial lock-up is not a prison, and that 
a constable, while he is on duty at the 
lock up, cannot bo deemed to be a public 
servaut acting iu the lawful discharge of 
his duty as such public servaut. Now, the 
word " prison " as defined in section 3 (1) 
of the Prisons Act, (IX of 1894) means any 
jail or "place used permanently or tem- 
" porarily, under the general or special 
orders of a Local Government, for the 
“ detention of prisoners, and includes 
" all lands and buildings appurtenant 
“ thereto, hut does not include (a) any 
" place for the confinement of priscnors 
" who are exclusively in the custody of the 

police." It, is clear that an under-trial 

prisoner is not a prisoner who is exclusive¬ 
ly in the custody of the police, and that a 
judicial lock-up used for the detention of 
under-trial prisoners cannot be excluded 
from the category of a prison if it other¬ 
wise fulfils the requirements of the 
definition. 

The vital question is whether an under¬ 
trial prisoner is a ' prisoner' and that 
question mu9tbo answered iu the affirma¬ 
tive. A perusal of sub-sections (2), (3) and 
(4) of section 3 makes it absolutely clear that 
prisoners are divided into two classes 
(a) civil prisoners ; and ( b ) criminal prison¬ 
ers; and that the latter are again sub-divided 
into “ convicted criminal prisoners ” and 
‘‘unconvicted criminal prisoners ”. Indeed 
Chap. VI of the Act refers to unconvicted 
criminal prisoners expressly, and there can, 
therefore, bo no doubt that a criminal 
prisoner is not neoessarily one who has 
boon oonvioted by a Court of law. A 


person committed to custody in pursu- 
ance of a warrant or an order of a Court 
exercising criminal jurisdiction, though 
not convicted, is a criminal prisoner 
within the meaning of sub-section (2) of 
section 3 and a place used for the doton- 
tion of such a prisonor is a prison. We 
must, therefore, hold that a judicial 
lock-up is a ‘ prison ' within the moaning 
of that expression used in the Prisons Act. 

Now, section 42 of the aforesaid Act 
provides that a person, who communicates 
or attempts to communicate with any 
prisoner commits an offence punishable 
with imprisonment or fine. The constable, 
who was employed to guard the lock-up, 
was authorised to prevent the commis¬ 
sion of an offence under section 42, and he 
w\s consequently acting in the lawful 
discharge of his duty when he was 
assaulted by the accused. 

The otlence committed by the respondent 
fulfils all the requirements o? sectiou 353, 
Iniian Penal Code, and we accordingly 
accept the appeal and sotting aside the 
judgment of the Sessions Judge, conviot the 
respondent of an offence under section 353, 
Indian Penal Code. Wo, however, maintain 
the sentenco imposed by the learned 
Judge, because the learned Counsel for the 
Lrown admrs that the reason why the 
Local Government invoked the jurisdiction 
of this Court was to obtain an authoritative 
pronouncement on the question of law 
and cot to seek an enhancement of the 
sentenco. 

Appeal allowed . 

* 1924 Lahore 258. 

Lumsden, j. 

Mchr Chiraqli Din —Accused-Petitioner 

v. 

The Crown —Respondent. 

Cr. Rev. No. 398 of 1923, decided on the 
12th May, 1923, from the order of the 
Sessions Judge, Multan, dated 29fch 
January, 1923. 

(a) Crim. Pro. Code, S. i!00—Failure lo 
examine complainant is mere irregularity. 

The u«?e of tho word 11 shall” in 8. ‘200 doe.* not 
render an omission to examine a complainant an 
illegality as distinguished from a mere irregularity. 
(30 Cal. 923 and 2 P.R. 1912, Appr.). [P. 295,0. 2.] 

(b) Crim. Pro. Code , 8. 195 — Absence of formal 
complaint does not vitiate conviction whm police 
officer asks tor prosecution and desposes in this case• 

When a police officer asks that a person should 
bo prosecuted undor S. 211 for information given 
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to him and gives evidence himself in support of that 
charge, no eerious irregularity can arise in the 
conviction of the aooused in proceedings initiated 
upon tb*c report. A report by police officer in a non- 
cogaizibleoase is a complaint within ths definition. 
(30 Cal. 910, 32 P.R. 1910 and 30 Cal. 2^5, Dist .; 
40 Cal. 300, n Bom. 550, Foil) [P. 260, C. 1. 

Abdul Rashid —for Petitioner. 

The Government Advocate —for Respon¬ 
dent. 

Judgment:—The facts leading up to 
the criminal revision are as follows : During 
the night of the 18".h and 19th December, 
1921, two mares were stolen from the 
house of the petitioner. The latter followed 
up the tracks which, according to him, led 
past the house of the local Sub-Inspector 
of Police. For reasons which need not be 
detailed, the petitioner came to the 
conclusion that the Sub-Inspector would 
not assist him in respect of the theft and 
telegraphed to the Superintendent of Police 
alleging that the Sub-Iospeotor of Police 
had not only refused to record the case hut 
was engaged in friendly communication 
with the thieves. An enquiry was held on 
receipt of this telegram with the result that 
the Deputy Superintendent of Police 
reported that the allegations made by the 
petitioner were entirely without foundation.- 
Thereafter tbo Superintendent of Police 
. r0 °on*ed an order to the effect that as there 
was in his opinion ample ovidence that an 
offenoe bad been committed under seotion 
lbi, Indian Penal Codo, he sanctioned the 
Drosooutionoftbeijatitioncf under section 
195, Criminal Procedure Code, for this 
offence. It was further directed that the 
necessary action should be taken without 
delay. Tn accordance with the terms of the 
order Natha Singh, the Sub-Inspector con¬ 
cerned received instructions to submit an 
application by way of complaint and to 
append a calendar of the witnesess. These 
documents were prepared and submitted 
and were eventually produced before the 
Magistrate who, after recording the evi¬ 
dence. found the petitioner guilty and 
sentenced him to two months’ rigorous 
mprisonment plus a fine of Rs. 500. Peti- 

JuZ i P n r d aPp0ftI fc0 tha Sessions 

tionfto th 089 C ° Urb Varioua ,e * al ob i*°- 
tiona to the procedure were urged. The 

bu adiourneffS a V 0P0ll9d the " ob ) 9otio ^ 
ut adjourned the hearing of the appeal on 

th?s Con h ° T ble the P*‘H<»ier to move 
this Court °n the revision side. 

^The only two points urged before me 


(a) that as there was nooomplaint with¬ 
in the meaning of section 4 of the Criminal 
Procedure Code, the Magistrate had no 
jurisdiction to try the oase, and 

(5l that as the Magistrate failed to exa¬ 
mine the comolainant under section 200, 
Criminal Procedure Code, all the subse¬ 
quent proceedings were vitiated. 

The latter objection is not, in my opin¬ 
ion, tenable. It i9 based on the assutoD 
tion that the use of the word, ‘ shall * io 
section 200, Criminal Procedure Code, 
renders an omission to examine a 
complainant an illegality as distinguished 
from a mere irregularity. No authority, , 
however, has been quoted to support this 
view, on the other hand the very decisions 
on which petitioner relies, .30 Cal. 923 and 
2 P. R. 1912, clearly imply that suoh 
omissions amount to irregularities to which 
the provisions of seotion 537, Criminal 
Procedure Code, apply. In both the oases 
referred to, the objector was the complain¬ 
ant and it is easy to understand thab a 
complainant who is nob afforded an 
opportunity of supporting his written 
complaint by an oral statement may be 
prejudiced. In the present oase it is the 
accused who is setting up a grievance. 
Ibis grievanoe was not mentioned until the 
time of arguments in the Trial Court and 
there is a presumption therefore thab it had 
not made itself felt prior to this late stage 
in the oase. A somewhat analogous oase is 
reported in 11 P. R. 1911 and it was then 
. d °wn that as the failure to oomply 
with the provisions of seotion 200, Criminal 
Procedure Code, had nob occasioned a 
miscarriage of justice, the irregularity was 
cured by seot.on 537 (a) of the Criminal 
Procedure Code. In the present oase no 
attempt has been made to show that the 
aooused was prejudiced in any way and I 

ba ™ . no ba9ltafc,on ^ holding that the 
omission is only an irregularity whioh is 
covered by the seotion mentioned 
Petitioner’s main contention is] however, 
that there was no complaint and that 
consequently the Magistrate had no power 
to take cognisance of the oase. In support 

‘0 30 ST “ 61 Jr iss madp 

n2t°how 85 ‘ ^ h8 tW ° authorities are 

not however. ,n point. They deal with the 

question of oomplaints with reference to 

seotion 199, Criminal Prooedura Coda. 

_ a afc . 80ob ‘ o “ of a speoial nature. It 
reatriots the power of bha Courts to taka 
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cognisance of matrimonial offences and 
prescribes that before a Court interferes 
there shall be a definite request in the 
shape of a complaint on the part of the 
injured party. On the other hand 
section 195, Criminal Procedure Code, does 
not lay down that any particular person 
should submit the complaint; provided that 
sanction has been obtained, the personality 
of the complainant is immaterial. The third 
authority on which the petitioner relies is 
also distinguishable as in that case no 
previous sanction had been obtained, nor 
did the publio servant concerned (a peon) 
do more than lodge a report at the Ihnna. 
In the present case the sanction of the 
Superintendent of Polico was duly obtained 
and that officer directed that the necessary 
action should be taken on this sanction. 
The public servant concerned then drew up 
what is virtually a complaint and sect it up 
along with a calendar of witnesses to his 
immediate superior who had the documents 
presented to the Magistrate by the Couit 
Inspector. The only thing that can be 
urged on behalf of the petitioner is that this 
complaint was not addressed to a Magis¬ 
trate. In 40 Cal. 360 it was held that a 
recommendation for prosecution by a public 
officer under section 211 of the Indian Penal 
Code comes within the meaning of the 
word ccmplaint as used in section 195, 
Criminal Procedure Code, as that 
section clearly contemplates prosecution 
at the instance of police officers. In 
the body of that judgment the Bench 
made the following further remarks: In 
any case when a police officer asks that 
a person should be prosecuted under 
section 211 for information given to him 
aod gives evidence himself in support of 
that charge we canr.ot see that aoy 
serious irregularity can arise in the con¬ 
viction of the accused in proceedings 
initiated upon that repert. Mutatis 
mutandis these remarks apply with equal 
force to the present case. In the Full 
Bench rulirg 26 Bom. 150 it was held 
that a report by a police cfficer in a nen- 
cognizable case was a comjlaint within 
the definition. I agree with the learned 
Sessions Judge that the document 'Ex. 
P. F.) is to all intents and purposes a 
complaint and that the Magistrate had 
jurisdiction to act upon it. The slight 
irregularity in form has not in any way 
prejudiced the petitioner. 

It follows that this petition must be 


dismissed. The records will be returned 
to the Sessions Judge to enable him to. 
dispose of the appeal on the merits. 


1924 Lahore 260. 

Martineau, j. 

Kapur C/ia?id--Plaintiff-Appellant 

v. 

Chet Ram —Defendant-Respondent. 

S. A No. 664 of 1923, decided on 21et 
November, 1923, from the decree of the 
District Judge, Hoshiarpur, dated 4tb 
January, 1923. 

Civ. P’o. Cede S. 100- Question ol construction- 
of deed is one of /net. 

Where admittedly the deed is on its lace a lease 
and the question in dispute is merely whether the 
real contract between the parties wa6 someihing 
different Irom the c nttact entered in the deed : 
Held, that the finding on tbi«> point is olearly a 
finding ol lact. (37 I.C. 297, lie/-) 

Badri Das —for Appellant. 

Kanshi Ram —for Respondent. 

Martineau, J.: —Ramditta, defendant 
3, executed a lease by which he granted 
occuDancy rights in 20 Knnols 7 Marlas 
of land to defendants 1 and 2 for a 
consideration of R*. 2,100. The plaintiff 
sued for pre-emption, alleging that the 
land Lad really been sold, and the 
first Court decided in his favour, but the 
District Judge, has held that the transaction 
was not a sale and has dismissed the suit. 
The plaintiff has preferre d a second appeal. 

It is contended that- the lower 
appellate Court has overlocked iropertent 
facts, but it does Dot appear to me that 
this is the case. The barred District 
Judge has mentioned in his jurgmnte 
the various imnts on wbioh tie fi'8t 
Court bad relied in sunoit of its finning, 
with the exception only ol ibe fact, that the 
consideration for tbe grant of onmaDoy 
rights slightly exceeded the amount at 
which tbe local Ccnmssioner has 
estimated ti e value ol the Im d. Although 
that fact was net rifined lo in the learned 
District Judge's judgment, I mo do leason 
to think that he overloi ked it. It is- 
probable that tbe C< mmii-sioncr's estimate 
was not entitled to much weight mine 
face of the fact that rent was payable to- 
the lessor. Counsel for the appellant points 
out that tbe rent (excluding revenue ana- 
cesses) was only-8/3/ per annum and not 
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R,. 2, as stated in the lower appellate 
Coarb’a judgment, bub this is immaterial, 
for if the iesssss ware liable bo pay rent the 
« transaction was a lease, however small 
the rent may be. The learned District 
Judge attache! great importance bo the 
fact bhu mutation had been effected in 
accordance with the term* of the lease, 
•Riradista being still entered as the owner 
of the land, and that Rimiibta had stated 
inCmro that the bratmcsion was a lease 
and chat he retained bbe proprietary rights. 
Toesa faots, together with the oroduotion 
of a receipt for rent, outweighed in the 
opinion of the learned Judge all other 
considerations, and he therefore deoidei 
that the land had not beoo sold. I hold 
that no evidence has been overlooked. 

This being 90 the appeal mu9t fail as the 
'finding is one of fact. There is no ques¬ 
tion as to the construction of the dead, for 
-admittedly the dead is on its face a lease 
and nothing more. The question in 
dispute is merely whether the real contract 
•between the parties was something different 
from the contract entered*in the deed, aad 
the finding on this point is clearly a finding 
of fact. See Ahmad Khan v, Alam Khan (1). 
The appeal is accordingly dismissed with 

'OOStS, 

Appeal dismissed. 

41) (1916) 120 P.L.R, 1916 = 115 P.W.R. 1916 = 
37 I.O. 297. 


1024 Lahore 281. 

Moti Sagar, j. 
Abdul —Petitioner 


v. 

Ohulam Muhammad— Respondent. 

Or. Rev. No. 793 of 1923. from the 
•order of Sessions Judge. 8ialbot, dated 14th 
November, 1922. 


° r h [ m \ Pr °-Co t» 8. 577-Order must be, pa 
the clou ol trial and not subsequently, P 

a str ed bnrA a T d Wilh be,D « in POBsessio, 

It.'.,.iSf.? ba ‘ • e 9“ ,Med > but oo order 
jome d. y9( the oompKa°a“ “.'p^d'^tte M i 

2KX*sst- “■ £«■“. 

■ T An order for 

rSn l?! 1 ' 7 regarding which an oflo 
naa been oommittea oan only be nn nn 

oonolueioo of the inouiptr . *., ° L ? pon 

■Criminal Oonrt, ani not on V. > 1 -°" 6 

p . e ™°° sabieqaently made by hlm^to 

fi ()!T] lD8i0a ° f ‘ he I p . Wl. 0. 2?a 


Imam Din —for Petitioner. 
Dihari Lai —for Respondent. 


Moti Sagar, J.:—The orders of fcha 
Courts below in this case are clearly illegal 
and must be set aside. The facts are 
briefly th^se :—A bullock belonging to one 
Ghularn Muoammad went a9tray, and it 
was subsequently traced to the possession 
of the present petitioner Abdul. A report 
was made to the Police, and Abdul was 
coo3equently challaned under section 411 
of the Indian Penal Code for receiving 
stolen property knowing it to be stolen 
property. Ablul’s defence was that he 
had purchased the bullook in good faith 
from one Lai Dio for R*. 160 and that ha 
did not know that it was stolen property. 
Toe Court found that this wa3 so and 
acquitted Abdul of the offence with which 
he was charged. With regard to tho 
ownership of the bullook, however, the 
Court did not pass any orders and held 
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possession of the accused who had honestly 
acquired possession thereof, it should con¬ 
tinue to remain in hi9 possession. The 
aooused was accordingly, called upon to 
furnish security in the sum of Rs. 400 in 
respect of the bullock, and he was ordered 
to keep possession thereof. Subsequently 
Lai Din from whom the bullook was alleg¬ 
ed to have been purohased by Abdul waB 
also challaned under section 414 of the 
Indian Penal Code, but acquitted. Then 
an application was made to Mr. Balwant 
Singh, Magistrate, who had tried the oase 
of Lai Din that the bullook belonged to tho 
complainant Gbulam Muhammad and that 
Abdul should be oalled upon to deliver 
possession of the same to him. The 
Magistrate held that the bullook belonged 
to the complainant, that it had been ori- 

Tu^ a , l “‘“Pwopriated and then sold to 
Abdul by Lai Din or by some other person 
who was responsible for its oriminal mis¬ 
appropriation. Possession of the bullook 
was accordingly ordered to be made over 
to Ghularn Muhammad, oomnlainant. An 
application for revision of this order was 

m ££ ot th0 s — 


. 10 a P p ? ara me that the learned Ses 
aions Judge has entirely overlooked the 
provisions of seotion 617 of the CJode of 
Uriminal Prooedure under whioh an 
order for the disposal of the property 
regarding whioh an offenoa has been 
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committed can only be made upon tbe 
conclusion of an inquiry or a trial before 
any Criminal Court, and not on the 
application of a person subsequently 
made by him to tbe Court after the con¬ 
clusion of tbe trial. In tbe present case 
no oiders having been passed by tbe 
Court in respect of tbe disposal of tbe 
bullock on tbe conclusion of tbe trial of 
Abdul, tbe Court bad no jurisdiction to 
pas3 orders at any subsequent time direct¬ 
ing delivery of property to tbe complain¬ 
ant. Tbe complainant certainly has his 
remedy by means of a civil suit, but till 
sucb suit is instituted and decided the 
bullock must remain in possession of tbe 
petitioner. 

I accept the application for revision and 
set aside the orders of the Courts below 
directing delivery of the bullock to the 
complainant, Ghulatn Muhammad. 

Revision accepted. 


1924 Lahore 282. 

Moti Sagar, j. 

The Crown —Petitioner 

v. 

Abdul Aziz and Nawab —Respondents. 

Cr. Rev. No. 912 of 1923, decided on tbe 
2nd July, 1923. 

Crim. Pro. Code, S■ 614—Conviction for causing 
hurt is sufficient to cause for/iitxire of bond 
executed under S. 110, Crim. Pro. Code. 

A bond to be of good behaviour can be forfeited 
on a conviotion, of tbe person bound down, under 
8. 833 or 335, Penal Code. (6 P.R. 1916 iCr.) and 
10 P.R, (Cr.) 1915, Foil. I 

But where two bonds have been executed one by 
the accused and the other by his surely, only one 
of the two can be forfeited aDd not both. (36 P R. 
(Or.) 1894, Foil.) 

Moti Sagar, J. :—The facts are fully- 
stated in tbe order of reference made by 
the learned Sessions Judge and it is not 
necessary to repeat them here at length. 

On tbe 17th of June, 1922, the petitioner 
Abdul Aziz was ordered under section 110, 
Criminal Procedure Cede, to exeoute a bond 
in the sum of Rs. 250 to be of good behavi¬ 
our for a period of one year and to furnish 
a surety in tbe like amount. One Nawab 
stood surety for him and tbe usual bond 
for good behaviour was exeouted by both 
in Form XI of Sob. V of tbe Criminal 
Procedure Code. On tbe 26th of August, 
1922, Abdul Aziz was oonvioted under sec¬ 
tion 323, Indian Penal Code, and sentenced 


to three months’ rigorous imprisonment by 
Lala Cbimi Lai, Sessions Judge of Rawal¬ 
pindi. Shortly after, proceedings were 
started against tbe principal, Abdul Aziz 
and bis surety, Nawab under section 514 of 
tbe Code of Criminal Procedure for the 
forfeiture of tbeir bond. It was pleaded 
on tbeir behalf that a conviction under 
section 323, Indian PeDal Code, was not 
sufficient to justify a forfeiture of the bond 
to be of goed behaviour. The learned 
Magistrate, however, did Dot give effect to 
this plea aDd ordered Abdul Aziz and bis 
surety, Nawab each to pay a sum of Rs, 250 
within a specified time. An appeal against 
this order was filed to the District Magis¬ 
trate but dismissed. Tbe learned Sessions 
Judge has now reported tbe case to this 
Court under section 438 of tbe Criminal 
Procedure Code. 

Id my opinion tbe learned Sessions Judge 
is right in holding that a bond to be of 
good behaviour can be forfeited on a oon- 
viction under section 323 or 325, Indian 
Penal Code. Fatta v. Emperor (1) and 
Emperor v. Sker Singh (2) are clear 
authorities in support of this view, and 
must be followed. 

Tbe next question for consideration is 
whether only one sum of Rs. 250 could be 
forfeited or whether both tbo petitioners 
could be oalled upon to pay a sum of 
Rs. 250 each. In my opinion only one sum 
of Rs. 250 could be forfeited and the order 
of tbe learned Magistrate calling upon tbe 
petitioners to pay an amount in excess of 
tbe amount secured by tbe bond is illegal. 
It bas beeD beld in Kaku v. Queen- 
Empress (3) that a bond contemplated by 
sections 112 and 118 of tbe Criminal 
Procedure Code is one bond for odo 
amount and is discharged, on forfeiture, 
by tbe payment of the amount due by 
either tbe principal or tbe suroty. Tbe 
bond in the present oaee is clearly 
secured for the sum of Rs. 250 only 
and tbe amount secured in case of 
forfeiture could be recovered either 
from the principal or from tbe surety or 
from both, but in no case a sum exceeding 
Rs. 250 could be recovered under this bond. 
I order accordingly. 

Revision accepted. 


( 1 ) (1916) 6 P.R. (Cr.) 1915-16 Cr. L.J. 387-69 
P.W R. (Cr.) 1916-98 I.C. 935. 

(9) (1916) 10 P.R. (Cr.) 1916-91 P.L.R 1916-16 
Cr. L J. 549-99 I.C. 891. 

(3) (1894) 36 P.R. (Or.) 1894. 
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1924 Lahore 263 (1). 

Abdul Raoof, j. 

Maula Dad and others —Defendants- 
Appellants 

v. 

Ali and Muttalli, minors , through Taja 
their uncle —Plaintiff. 

Pira t son of Fatal —Defendant—Res¬ 
pondents. 

Mis. S. A. No. 2023 of 1922, decided on 
the 1st May, 1923, from the order of the 
District Juage, Jhelum, dated loth July, 
1922. 


(a) Civ. Pro. Code, 3 . 100—Findvig as to char¬ 
acter r/ propertj/ is or.c r/ fact and os to eligibility 
0 / plaintiff s to sue is or.e cn custom. 

Wbolher ihe property in dispute is ancestral ie 
a finding of faot. Whether the plaintiffs a* the 
collaterals in the sixth degree are entitled to eue is 
ft finding on ouetom and cannot be questioned in 
eecond appeal without the production of the ueces- 
eary certificate under the Buniab Courts Aot. 
[P. 263,0. I.] 

(b) Custom {Punjab)—Originally ancestral pro¬ 
perty in possession of a member is presumed to be 
ancestral. 

Where the property in suit originally belonged 
to the common ancestor of tbo parties, it will be 
deomed as ancestral when found in possession of a 
descendant, unless it could be shown that the land 
had at any time, gono out of the hands of the 
family and had been re acquired by the descendant 
or some of his ancestors. 


N. C. Chopra—lor Appellant. 

M. L. Puri —for Respondents. 

Judgment:—The findings of tbelowei 
appellate Court are questioned on twe 
points, namely, (1) whether the propertj 
in dispute is ancestral, and (2) whethet 
the finding that the plaintiffs as the 
I collaterals in the sixth degree are ontitled to 
sue is a good finding according to ouatom, 
As regards (1) it j 8 enough to say that 
the finding reoorded is a finding of fact 
which cannot be challenged in second 
appeal. Mr. Nanak Chand, the learnod 
Ooun9el for the appellant has relied upon 
the decision of their Lordships of the Privy 
Council in the case of Altar Singh v. 
ffAoW ( 1 ) and has contended that 

as the finding , n this case is based upon 

rr*L 00 fi DJ !° ture , 16 oanDofc be lreated as 

a valid finding of fact. The facts of the 

C^nnlirt^ by their Lord8bi P8 ol the Privy 
Lounoil, however, ware entirely different 

(1) 1ISU81 86 0.1. 1089-85 I.A. 206-49 PR 

jar/ttss as*®* 

307 " 10 *«»• t-B, vfio-e t o tfli ?p 6o! 


from those of the present case. Here in 
this case it ha9 been clearly established by 
tbe production of the complete pedigree 
table in the appellate Court that Bhikhi, 
the common ancestor of the parties, had 
fouoded the village. Tbe laud in dispute 
was held at one time by Mubarik the 
grandfather, of Pira, the alienor. Unless 
it could be shown that the land had at any 
time, gone out of the hands of the family 
and bad beeu re-acquired by Pira himself 
or some of his ancestors, they beiDg admit¬ 
tedly Bhikhi’s descendants, tbo presump¬ 
tion is irresistible that the property must 
have come to them as the descendants of 
Bhikhi, and. therefore, must be taken to bo 
ancestral. Tnis view is supported by the 
following rulings (1) 41 P.R. 1914 at page 
195, (2) 90 P.R. 1914 at page 331 and (3) 
1 L.L.J. 148. 

As regards the second point the finding 
being one on custom it cannot be questioned 
in second appeal without the production of 
the necessary certificate required under the 
Punjab Courts Act. 

The appeal fails and is dismissed with 
costs. 

Appeal dismissed. 


1924 Lahore 263 (2). 
Broadway and Campbell, jj. 
Harkishen Singh and others —Applts, 

v. 

The Lahore Bank, Limited , of Amritsar 
in Liquidation —Respondent. 

F. A. No. 500 of 1915 decided on 28th 
April, 1922, from the decree of Sub-Judge, 

FC., Amritsar, dated 19bh November, 
1914* 


Hindu Law—Debts—In absence of illegal or 
immoral debt-Decree on mortgage by father can be 
executed against entire co-parce^ery propttiu 
though sons are not personally liable or their share 
is not charged as such. 

It is only when a son seeks to avoid liability, 

that he has to prove that the debt incurred by bis 

lather was an immoral one. A money decree 

against a Hindu father when ihe debt was noithor 

Ki r .° r Aether * ™8 incurred 

UfntiT. 1 y .^ rp0 . 8e l or Dot - oould taeuferoed in tho 
lifetime of the father by sale in execution ol the 

e,t, “ e » binding on the 

mnL. A ] b0 " 8h ‘ ba 8hate 01 lha minorB '» «»e 

c * nDOt b0 considered as 

the anH <h th ° debt 9 “ a ® orl 8®8®. nevertheless 
tne entire oo-paroeoary estate can be brought to 

.J? e * 8oatlo “ ot th » money deoroe against tbs 
8 8hare ,‘ hB mortgaged property 

SSI"# . chM *»* any event. HotVever, 
■though the shares of the sons in the mortgaged 
property an art liable to be proceeded aga St ?£ 
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mortgage, nevertheless in execution of the decree 
the entire co parcenary estate including the 
property mor:g»ged can be brought to sale. 
[P 264. C. 2 and P. 265, C. 1.] 

Mehr Chand SI ahajan and L. C. Mehra 
— for Apt ellant. 

Moti Sugar —for Respondents. 

Judgment:—The facts of this case are 
detailtd in the judgment of a Division 
Bench of the Chief Court presided over hy 
Sir Henry Rattigan, C J., and Scott Smith, 
J., dated the 8th November, 1918. By 
that order an issue was remanded to the 
trial Court under Order 41, rule 25. Civil 
Procedure Code. The issue was to the fol¬ 
lowing effect :—"Was the promissory note, 
Ex. P. 4. executed by defendants Nos. 1 
and 2 as agents or managers of the joint 
Hindu family and was the sum of Rs. 15,000 
borrowed by them from the plaintiff Bank 
for necessary or family purposes or was it 
used for the benefit of the family ?” The 
onus of proving this issue was placed on the 
plaintiff, although it was directed that both 
parties should he called upou to produce 
all available evidence. The enquiry has 
been made and the Subordinate Judge ha9 
submitted bis report, dated the 24th March 
1919. According to this report, it has been 
found on the evidence that though it was 
established that the family was a joint 
Hindu family, yet it had not been proved 
that the consideration in this case was 
taken for the family purposes or was used 
for the benefit of the family. 

The plaintiff filed objections to this 
report which, however, have not been 
seriouslv proved by Mr. Moti Sagar who 
appeared for the plaintiff Bank and who 
also frankly conceded that the evidence on 
the record could scarcely be regarded as 
proving the issue in favour of the plaintiff. 
It was contended, however, that the sons 
and their interest in the joint estate were 
liable under the mortgage on the ground 
that there was a pious obligation on them 
to pay the deb's of their father unless 
and until they proved that the debts 
had been incurred for immoral pur¬ 
poses. In Sahu Rain Chandra v. Dhup 
Singa (1) their Lordships of the Privy 
Council have differentiated between suits 
brought by the sons to have it-declared 
that they were not liable, and suits by cre- 

(1) (1917) 39 All. 437 = 44 I.A. 126 = 21 C.W.N. 

698=1 P.L-W 557 = 15 A.L.J. 437 = 19 Bom. 
L R. 498 = 26 0 LJ. 1 = 33 M.L.J. 14 = 1917 
M.W.N. 439 = 22 M.L.T. 22 = 6 L.W, 213 = 
39 I.O. 280 (P.O.). 


ditors seeking to fix the liability on the 
sons, and it seems to us that it i3 only 
when a son seeks to avoid liability that he 
has to prove that the debt incurred by his 
father was an immoral one. Mr. Moti 
Sagar, however, admitted that the sons 
could not be held personally liable, bub 
referred us to Arnar Nath v. Rustomji (2) 
and Bahadur Singh v. Desraj 1 3) in sup¬ 
port of the proposition that the entire co¬ 
parcenary estate could he proceeded against 
in execution of a decree against the father. 
In Bahadur Singh v. Desraj 3) a 9uit bad 
been filed by a son fcr a declaration that & 
mortgage of ancestral property executed by 
his father for an advance which was made 
at the time of the mortgage and which was 
not for any family necessity should nob 
affect his rights ; and it was held that as 
the mortgage was not for an antecedent 
debt, it was not binding on the son who 
was entitled to a decree that the mort¬ 
gage qua mortgage should uot affect his 
rights, but that such a decree would not bar 
the mortgagee from enforcing any decree 
which ho might obtain against the father 
for the amount of loan against ancestral 
property including the property mortgaged. 
In A mar Nath v. Rustomji (2) it was held 
that a money decree against a Hindu 
father, when the debt was neither illegal, 
nor immoral, and whether it was incurred 
for family purposes or not could be enfor¬ 
ced in the lifetime of the father by sale in 
execution of the entire co-parcenary 
estate and was binding on the sons. It 
seems to us that in view of these pro¬ 
nouncements, although the share of the 
minors in the mortgaged property can¬ 
not be considered as charged with the 
debt qua mortgage, nevertheless the 
entire co parcenary estate, which is now 
represented in part by the sale pro- 
ceeeds, can be brought to sale in execution 
of the money-decree against the father, 
whose share in the mortgaged property 
would remain oharged in any event. Wo 
accordingly accept this appeal and modify 
the decree of the Court below to the extent 
that the shares of Harkishen Singh and his 
minor brothers in the mortgaged property 
shall not be liable so far as the mortgage is 
concerned and that they themselves shall 
not bo personally liable for the amount 
decreed.__ 

(3M1918) 15P.R. 1918-24 P.W.R. 1918-11* 
P.L.R. 1918-43 1.0.678. 

(S) (1901) 63 P.R. 1901 = 62 P.L.R. 1901 
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Mr. La! Chand Mebra attempted to argue 
on behalf of Vir Singh and Sarmukh Singh, 
the two persons who signed the promissory- 
note, and wished to contend that considera¬ 
tion bad not passed. These two defendants, 
however, have preferred no appeal and 
cannot, therefore, be heard on this point. 

We would note, however, that although 
the shares of the minors and Harkishen 
Singh in the mortgaged property aro not 
liable to be proceeded against qua mortgage, 
nevertheless as pointed out in A mar Nath 
v. Rustomji (2», in execution of the decree, 
the entire co-parcenary estate including 
I the property mortgaged can be brought; to 
I sale. We leave the parties to bear tbeir 
own costs in this Court. 

Appeal accepted. 
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Abdul Rvoof and Abdul Qadir, jj. 
Mt. Channi Bibi —Appellant 


v. 

Ahmad Khan and others —Respondents. 

P. A. No. 2741 of 1917, decided on 25th 
May, 1922, from the decree of Senior Sub- 
Judge, Afctook at Campbellpur, dated 6th 
•Jane, 1917. 


(a) Custom (Punjab)—Widow holding land in 
her name takes for maintenance only . 

Widow step mother boldiDg portion of hus¬ 
band's land in bor name during lifetime of her 
stop son who holds the other portion should be 

°ro D8 ^ ered a9 hoWin S iQ of maintenance. 
[P. 266, 0. 2.] 


(b) Custom—Evidence—Overwhelming art 
evidence as to existence dispenses with evidence 
8pectflc instances . 

A rule of oosfcom may be established and held t 
be of binding foroe even where no instanoe is lortt 
oomiog if there is an overwhelming preponderanc 
of oral testimony of those governed by it An 
likely to know of its existence, in its favour. Th 
proof of oustom should not be confined merely X 
ladioial precedents and definite instances bu 
tnighfc consist in the deliberate and well oonsidere 
opinion of the people living under and governed b 

« (117 1903 (F.B.) ; 110 P.H 

1906.24 P.R. 1914, Foil.) [P. 367, C. 3.] 

* (o) Evidence—Oral if convincing should b 
■accepted even tf no documentary evidence exists. 
UWhera the oral evidence produced is itself oon 
vinoinR the abaeooa of documentary evidence ii 

g 'f u> ' a \ i n0 ‘* much of. (3 Lah 

(P.O.), Bel. on). [P. 368. 0. 3.] 

(d) Evidence—If admitted by trial Cour 
thould not be rejected by appellate Court, 

Evidence admitted by the trial Oonrt wit ho a 

wh8n « °A«r *i 

•ttoald not bs excluded from oonsldoration by the 


appellate Court though it may not be legally 
admissible. ‘7 M.l A. l‘J8 ,* 13 M.I.A. 519; 11 B. 
320, Foil.) [P- 260. C. 1.] 

le) Custom \ Pun jib)—Sister succeeds brother in 
Ehadars of Atlock. 

There a cusiora nmong the Khattar9 of Attnck 
District under which a sister can succeed to the 
prnptriy Mt by her brother in preference to ihe 
collaterals of her father. With regard to 
ancestral properly the rights of a sister are not 
superior to those of the collaterals. [P. 269, 
Cs. 1 aud 2 ] 

Nanak Chand and Muhammad Rafi — 
for Appellant. 

Sheo Narain and M. S. Bhagat —for Res¬ 
pondents. 

Judgment:—The pedigree table of the 
parties is to b6 found at cages 410—413 of 
tho printed record. The plaimiff, Mt. 
Cbaoni, is the daugh’er of Muhammad 
Khan. He died in 1902 leaving behind 
him this daughter and two widows, Mt. 
Ilahi Khanam and Mt. Nur Jahao. Mt. 
Ilabi Khanam, shortly after her husband’s 
death, gave birth to a son named Ali 
Waris Khan. The deceased bad left con¬ 
siderable landed property in two villages 
8,828 kanals , 9 manias in Surg Salar, 
Tabail Att-ock, and 3,321 kanals , 19 mafias 
in Kharala Knlan, Tahsil Fateh Jang in 
Attock District. Half of the land at Surg 
Salar was after his death mutated in favour 
of Mt. Nur Jahan, and the other half 
together with the whole of the land at 
Kbarala Kalan was entered in the name of 
Ali Waris Khan. The latter died in 1904 
and the whole of the estate of Muhammad 
Khan was then mutated io equal shares in 
the Dames of his two widows. In 1912 
Mt. Nur Jahan also died with the result 
that the whole of the land in both the 
villages passed into the possession of 
Mt. Ilahi Khanam. She died iu December 
1915 and it i9 on her death that the present 
suit was brought by Mt. Channi. on the 
16th May 1916, for possession of the whole 
of the property above described on the 
ground that it was the self-acquired pro¬ 
perty of her father and was not ancestral 
qua his collaterals, who are the contesting 
defendants. She said that her claim was 
superior to that of the collaterals of her 
father both as the daughter of Muhammad 
Khan and as the sister of Ali Waris Khan, 
and added that, as she wa9 married to 
Muhammad Aslam Khan, one of tho 
collaterals of her father, she could also 
olaim a preference on that account. In 
the alternative she prayed that she was 
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entitled nt least to a Ith share of the land 
in dispute according to the rule of pagwand 
which prevailed in the family, as she was 
the wife of Muhammad Aslam Kban. who 
was entitled to a -Jtb share. 

This suit was against two sets of defend¬ 
ants, defendants Nos. 1 to 7 being the 
descendants of Amir Khan, brother of 
Muhammad Khan deceased, and defendants 
Nos. 8 to 17 being the descendants or repre¬ 
sentatives of three step brothers of Muham¬ 
mad Khan. It may be mentioned that 
Muhammad Aslam Khan, husband of 
Mt. Channi, was a grandson of one of the 
step brothers of Muhammad Khan. The 
defendants pleaded that the property was 
ancestral and that the plaintitl had no right 
to succeed to it in any case. 

The following issues were framed in the 
case:— 

(1) Is the property in suit ancestral qua 
the defendants. 

(2> Whether the descendants of Muham¬ 
mad Khan split up into two groups, and the 
plaintiff being a member of a ditfereot group 
is Dot entitled to tbo property in dispute ? 

(3) If the parties follow Muhammadan 
Law, is the suit within limitation? 

(4) If so, to what share is the plaintiff 
entitled ? 

(5) Do the parties follow a special 
custom to he inferred by analogy to their 
personal law, by whioh a sister is entitled 
to succeed to the whole of the self-acquired 
property in preference to collaterals? 

(6) In case the property is ancestral, has 
the sister a superior right ? 

(7) Does the fact of the plaintiff’s 
marriage with Muhammad Aslam Khan give 
her aDV preferential right ? 

(8) Is the plaintiff not entitled to the 
relief claimed, because the rule of pagwand 
does Dot apply ? 

(9) To what relief is the plaintiff 
ontitled ? 

The plaintiff has not pressed Issues 
Nos. 3 and 4 and the trial Court has left 
them alone as hopeless pleas in the case of 
a family of agriculturists. As to the nature 
of the property, tbo Court finds that the 
whole of the land in Surg Salar village is 
not ancestral qua the defendants and is the 
self-acquired property of Muhammad Khan. 
With regard to the land in Kbarala Kalao 
the Court holds that the bulk of that land 
is ancestral with the exception of the share 
of the plaintiff's father purchasedfromNadu 
Khan to which Ex. P-22 relates. It is 
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stated before us that this area is about 416 
kajials aDd, according to the above finding 
of the Subordinate Judge, First Class, the 
rest of the land in Kbarala Kalan is ances¬ 
tral. With regard to Issue No. 2 the Coart 
below has given no definite finding whether 
tbo brothers of the whole blood and of the 
half blood in this family had respectively 
formed themselves into separate groups 
or uot, as the Court considered it un¬ 
necessary to go into that matter. On 
the remaining issues the conclusions arriv¬ 
ed at by the learned Subordinate Judge 
are against the plaintiff Mt. ChaDni and he 
has dismissed her suit with co9ts. She has 
appealed against this decision aDd ve have 
beard Mr. Nanak Cband on her behall and 
Mr- M. S. Bhagat and Mr. Sheo Narain for 
the respondents, the latter representing 
defendants Nos. 1 to 7. 

The main questiou in this oa90 U whether 
the plaintiff has succeeded in establishing 
the cus'om by which she is entitled to 
succeed to the property in dispute as the 
sister of the last male owner, Ali Waris 
Khan. Ic may bo convenient to mention 
here that her learned Counsel explains that 
she is chiming not only as the sister of All 
Waris Khan deceased, but with regard to* 
some portion of the property she is in a posi¬ 
tion to claim as the daughter of her father. 
Do says that the half share of Surg Salar 
property which had been mutated in favour 
of Mt. Nur Jahan and which remained in 


Dossession oi the latter, never came into the 
jos9ession of Ali Waris Khan and that, 
.hereloro, nothing hut the life-estate of a 
vidow intervened between the plaintiff and 
ler father, and, therefore, so far as that 
and is concerned the plaintiff’s rights are 
;hoso of a daughter of Muhammad Khan. 
Wo are not very much impressed by this 
irgumont and think that in spito of the 
act that Mt. Nur Jaban got some land 
n the presenco of Ali Wari9 Khan, she 
uust be taken to have enjoyed its pos¬ 
session in lieu of maintenance and the 
act that no mutation of this portion was 
iffected in the name of Ali Waris Khan 
)ofore he died would not make any mate 
ial difference. We are, therefore, of 
>pinion that the olaim of the plaintiff must 
;tand or fall regarding the whole of the 
)roperty in accordance with the finding 
arrived at as to her rights a9 a sister of ft 
ihildless male owner, among Khattars of 
\ttook Distriot, which is the tribe to whioh> 
he parties belong. 


k 
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The evidence that she has produced in 
support of Issue No. 5 may be divided 
under ihree heads :— 

(1) Oral evidence of a large Dumber of 
men belonging to her tribe who state that 
there is a custom among them under which 
sisters inherit the property of their childless 
brothers in preference to collaterals. 

(2) A number of instances mentioned by 
VAriou? witnesses to show that sisters have 
succeeded their brothers in some case3 
under certain circumstances and have got 
shares along with them in other circum¬ 
stance?. 

Copies of statements made by some 
witnesses iu a previous case, relating to 
this very tribe, which was not inter paries, 
but some portion of the evidence given in it 
has been admitted in the present case, 
under seotion 32, clause f4) of the Indian 
Evidenco Act, because the witnesses, who 
made those statements are now dead. 

We will take these items one by ono. On 
point No. 1 the following observations, ae 
made by the learned Subordinate Judge, 
require attention : — 

The second set of witnesses consists of 
Nos. 3, 4, (j, 19. 22, 23. 26. 27. 29, 30. 38. 
40, 41, 42, 44. 45, 48—52 and 55 and they 
all give expression to a general opinion that 
a sister is entitled to succeed iu preference 
to collaterals. The total Dumber of 
witnesses nroduced by the plaintiff iD this 
case is 55 and all the other witnesses except 
No. 32 who does not state anything useful, 
who are not enumerated above, state the 
same thing aDd the difference in the two 
eetB is only this that tbe latter set reply 
upon instances to support their opinion 
while the former do not. ” 

Mr. Nank Chand refers to Bam Lai v. 
Gopi (1) in whioh it was held that "a rule of 
coetom may be established &Dd held to be 
of binding force, even where no instanoe 
is fortboommg, if there is an overwhelming 
preponderance of oral testimony of those 
governed by it, aDd likely to know of its 
existence, in its favour." He urges that the 
dictum laid down in this ruling should be 
tollowed in tbe present case, and it must 
he held that the plaintiff has sucoeeded in 
proving the custom, relied upon by her, by 
producing snob abundant testimony of dis- 
lntereBted men who we making statements 
which are against the interest of males and 


(1) (1011) Si P#R, 1914—68 P,W.R 1914=»198 
P,L.R. 1914-25 1.0.710. 1J14 “ 196 


in favour of a female. This aspect of the 
case was placed before tbe trial Court as 
well, but, while recognising tbe force of fcbie 
conteution.it exprepsed an opinion that it 
was not satisfied that suoh a custom existed 
because the»o was not a sufficient number 
of good instances to prove it. The learned 
Subordinate Judge remarked that be agreed 
that tbe opinion of the representative men, 
particularly when they cameforward in such 
large numbers as in this case, was entitled 
to considerable weight, but he was influ¬ 
enced in coming to a contrary decision by 
the defects be found in the instances cited. 
We have been favourably impressed, 
however, by the general evidence produced 
as to the existence of this custom and wo 
think that if tbo observations made in Bam 


Lai v. Gopi (1) are sound then the case 
before us is one to which those remarks 
should apply with very great force, Many 
of the witoe9se$, who have come forward 
to support tbe case of the plaintiff, are men 
in whose families similar questions may 
possibly arise any day and they would not 
shew such unauimifcy in recognising the 
rights of a si9tor to succeed her brother in 
preference to collaterals if they did not 
believe that a custom of this kind existed 
in their tribe. Some remarks of Mr. Justice 
Chatierji made in Joxvala v, Bira Si7igh (2) 
were quoted with approval by Mr. Justice 
Shah Did, who was responsible for the 
ruling in Bam Lai v. Gopi (1) and we 
think that they might with advantage be 
reproduced here. “A rule of custom may 
be established and held to be of binding 
force even where no instance is forth¬ 
coming, if there is an overwhelming 
preponderance of oral testimony of those 
governed by it and likely to know of its 
existence in its favour.” 

Similar observations were made in Daya 
ZJaw v. Sohel Singh (3) a9 follows :— 

Tbe proof of custom should not be oon- 
fiDed merely to judioial precedents and 
definite instances, but might consist in the ■ 
deliberate and well-considered opinion of 
the people living under, and governed by, 
tbe oustom.” 

In the light of the above remarks of the 
learned Judges of tbe Chief Court, with 
whioh we entirely agree, we hold the cus* 
tom alleged by Mt. Channi proved by the 
oral evidence in its favour. The case for 


(») (&OT8) 117 P.L.R. \909 —66 P.R, 1908 (F.B.). 
181 (1906) 110 P.R. 1906-31 P.L.R 1907-69 
P.W.R. 1907 (F.B.). 
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the plaintiff is, moreover, made stronger by 
the fact that instances in support of the 
custom set up are not altogether wanting 
in the case before us. Nineteen different 
instances were cited by the witnesses 
produced by the plaintiff in this case. 
Counsel on both sides have taken us very 
minutely through those instances and we 
think, after considering the arguments ad¬ 
dressed to us about their value, that some 
of them are helpful though a good many 
of them afford very little assistance. In¬ 
stance No. 1 mentioned by Rustam Ali 
Khan (P. W. No. 1) gives the case of one 
Ghazi Khan, who died leaving a son, 
Hayat Khan, and a daughter, Mb. Sarda- 
ran. Hayat Khan succeeded him first 
and Mt. Sardaran succeeded Hayat Khan. 
Certain collaterals contested the sister ’3 
right but failed. Nawab Khan (P.W.No. 2> 
is one of the collaterals and he supports 
this instanoe. Shanishi Khan (P.W No.13) 
also corroborates them. Mr. Sbeo Narain 
criticises this instance, saving that the case 
is of succession by a daughter and contends 
that this is probably the same instance as 
quoted in the Riwaj-i-am of Attork Dis¬ 
trict at page 13 under a question relating to 
daughters. We think, however, that, in 
view of the fact that, according to the 
evidence before us, Mt. Sardaran suc¬ 
ceeded on the death of her brother, this 
must be ragarded a3 an instance rolating 
to a sister and it is doubtful whether 
the instance given at page 13 of the 
i-am is identical with this one. because 
there is great difference in the details as 
given there and as given by the witnesses 
on this record. Then follow some instances, 
which either relate to succession by daugh¬ 
ters or to succession by unmarried sisters 
till marriage, which are nof very helpful 
beyond showing that the position of daugh¬ 
ters as well assisters is more favoured in the 
tribe of Khattars than under the general 
Customary Law. There are, however, some 
undoubted instances of the succession of 
sisters. Instance No. 7 is given by Shanshi 
Khan witness No. 13. He states that his 
father's sister succeeded to a share and 
there was a dispute but without avail. 
Gannu Khan, witness No. 15, sites two 
instances in Fateh Jang, one of which is 
instance No. 8, where one Sharfu of that 
village died and his sister succeeded him. 
The only oritioism that is levelled againsb 
these instances is that no mutation entries 
have been produced in support of them. 
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This may detract to some extent from 
the value of the testimony but still the 
instances are entitled to some weight, and 
we see no reason why they should not be 
taken into consideration in this case. 

It may be noted in this connection that 
where tbe oral evidence produced is itself 
convincing the absence of documentary 
evidence in support of it should not be 
made much of. It has been recently held 
by their Lordships of tbe Privy Council 
in Privy Council Appeal No. 140 of 1920 
[S<i &2 Ali Khan v. Khair Muhammad Khan 
(4)] which was a ease depending entirely 
on oral evidence that the said evidence satis¬ 
fied the necessary test in that case, though 
it had been discarded by the Chief Court on 
the ground that the knowledge of details 
shown by the witnesses was unreliable and 
their testimony was not supported by any 
documentary evidence. In accordance 
with the observations of their Lordships, 
we consider the oral evidence as to these 
witnesses reliable, without any supporb 
from documentary evidence. 

It seems to us that the trend of feeling 
among Khattars is in favour of daughters 
and sisters presumably owing to the 
influence of the neighbouring frontier tribes 
which follow Muhammadan Law. Itisnote* 
worthy that in tbe latest Riwaj-i-am of the 
district there is an indication of the trend 
above mentioned. The answer to question 
No. 27 says that though at the last Settle¬ 
ment it was stated that sisters can never 
inherit their brothers' estate and the same 
statement has been repeated again, yet the 
assertion is not corroborated by the few 
examples which have come to light. These 
instances are quoted under this paragraph 
at pages 28 and 29 of the Riwaj-i-am, one 
of them relating to Khattars and the two 
others to Awans. We think that the in¬ 
stances available, though few in number, 
are quite enough, when considered in the 
light of the general evidence given in this 
case, to establish the existence of aoustom 
in favour of succession of sister to her 

brother. . . 

The third item of evidence oonsists ot 
the statements of Nawab Khao, Hayat 
Khan, Muhammad Khan and Sardar 
Muhammad Hayat Khan, 0. S. I., in a oase 
decided in 1894 [Mahommad Khan v. 


1922 P.C. 139 = 49 I. A. 74 = 3 48-80 1. 

L.J. 427=86 0 L J. 614 = 43 M.L.J.49-7 
P.W.R. 1922 = 30 M.L.T. 937 - 67 1.0. 96i 
(P.O.). 
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Mussammat Sahib Jan.} Mr. Nauak Cband 
referred Co this evidence, but objection was 
taken on behalf of th6 respondents to the 
admissibility of this evidence on the ground 
that section 32 (4) is not applicable for two 
reasons:— firstly , that there was do proof 
that these witnesses were dead, aod, 
secondly, that these statements were not 
made before a controversy as to tbe 
existence cf tbe custom to which they 
relate arose. There is something in 

( this objection, but it is met by tbe 
other 6ide by showing that the evidence 
having been admitied by tbe Court with- 
I out any objection at tbe time when it was 
offered, it should not be excluded from 
consideration by the appellate Court. Re¬ 
ference is made io support of this last 
contention to Onide Rajaha Raje Bomma- 
rouze Bahadur v. Pemmasamy Venkatadry 
Naidoo (5) and Baboo Bod/tnaratn Singh v. 
Bo boo Omrao Singh (6) and Chimnaji 
Govmd Godbolc v. Dinhar Dhondev God- 
bch (71 and following these authorities we 
bold that this evidence cannot be exclu¬ 
ded. There is no real dispute as to the 
fact that these witnesses are dead and at 
least with regard to ooe of them, the late 
Sardar Muhammad Hayat KbaD, it is 
admitted before us that be was dead when 
bis evidence in the previous case was 
placed on tbe present record. For our 
purposos it would be sufficient to refer to 
his statement alone, as by virtue of his 
position and experience as odo of tbe 
leading members of tbe Khattar tribe, 
his opinion seems to be entitled to 
weight. The answers made by him to 
interrogatories are to be found at page 58 
of tbe prioted record. He says that accord¬ 
ing to custom daughters and sisters are 
entitled to the property left by their fathers 
aod brothers in the presence of collaterals 
beyond the second degree. He then gives 
Borne instances which be can remember aod 
among them he mentions a man named 
Hayat Khan in Garhi Sikhaudar who died 
leaving a minor sod. The minor son died 
some time after his father and tbe sister of 
the minor succeeded him. We think, t here- 

I mre, on a consideration of the whole of 
the evidence in this case that there is a 
ens om among the Khattars of Attock 
jhstiiot under which a sister can succeed 

(6) (l k 67) ft W.R. 131 mi JI.i a loq (pnt 
(61 (1869) .5 W R. |c 6 BLR 609-13 M I A 
y 6l0-‘i Bar. 607 (P.O.L 13 M,LA ' 

(7) (1887) 11 Bern. 8£Q. 


to the property left by her brother in pre- I 
ference to the collaterals of ber father. | 
Coming to Issue No. 6, our decision is 
the same as that of the trial Court. With ‘ 
regard to ancestral property the rights of 
a sister are not superior to those of the 
collaterals. This is the evidence given by 
the majority of the plaintiff's own wit¬ 
nesses and must be taken to be a correct 
exposition of tbe custom as prevailing in 
tribe of the parties. Issues Nos. 7 and 8 
do not require going into because of tbe 
conclusion we bave come to as to the exist¬ 
ence of the oustom. As a result of our 
tiodiDg the plaintiff i9 entitled in her own 
right to succeed to that part of the inheri¬ 
tance of her brother which represents the 
self-acquired property of ber father. The 
question of her preference by marriage to 
Muhammad Aslam KbaD, therefore, hardly 
arises, but we might add that though there 
is some evidence in support of her assertion 
ip this respect, it is Dot sufficient to estab 
lish aDy such preferential right. Issue 
No. 8 has reference to ber claim in tbe 
alternative, which was being resisted by 
the defendants od the ground that owing 
to tbe existence of the oustom of chunda- 
wand among tbe family and the consequent 
grouping of the brother of the whole blood 
aod half blood separately, Muhammad 
Aslam Khan had no right to any share. 
As remarked already, this question does 
not arise now, but so far as the 
evidence as to grouping is concerned, 
we might say that there is no satisfactory 
testimony to establish that aDy grouping 
had been doDe. We, therefore, graDt her a 
decree for possession of tbe whole of the 
land in dispute in village Surg Salar and of 
416 kanals of the land in Kharala Kalan, 
whioh have been found to be self-acquired 
property in the hands of ber father. She 
is also granted her costs in the Court below 
and in this Court in proportion to the 
success of her claim. 

Appeal allowed . 
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Abdol Raoop and Abdul Qadir, jj. 
Piara Ram —Appellant 

Behan Ram and another— Respondents. 

T S ‘ 1266 of 1919 ’ folded on 1st 

Tnd 6 ’ 1 M 2, fr ° m fch ® deoree of district 

1919 0 ’ Mlanwal1 ’ dated 17 th March,. 
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• • Fit'll Accidents Act [ Kill of J6S5), S. 1 — 
Widow and son can recover—Deceased provoking 
quarrtl does not deprive (he right . 

Tbe widow and eon of the deceased can recover 
damages for the lose of the contribution made by 
the deceased towards the joint income of the family. 
Legal liability alone is not the tp^t nf injury in 
respect of which damages may be recovered under 
the Act, but the reasonable expectation of p:cu- 
niary advantage by the relatives remaining alive 
may be taken into aeoount and damages given in 
respect of that expectation, if it be disappointed, 
and the probable pecuniary loss thereby occasioned. 
(112 P.R. 1913, Rtf.i and the fact tbU tbe deceased 
provoked the quarrel in the course of which he was 
killed doe3 not disentitle his relatives from 
recovering damages. [P. 270. C. 2 and P. 271, C. 1.] 

Nanak Chanel —for Appellant. 

Jagan Nath —for Respondent. 

Judgment:—This judgment will dis¬ 
pose of the second appeal tiled by Piara Ram, 
defendant-appellant, as well as the cross¬ 
objections tiled by the respondents. The 
suit, which has given rise to this appeal, 
was filed by Bebari Ram and Mussararaan 
TTondi Bai for recovery of Rs. 2.500 as 
damages for the loss caused to them hy 
Piara Ram, who was convicted of cul¬ 
pable homicide not amounting to murder 
hy having struck a blow to Mul Chand, 
(father of Behari Ram, and husband of 
Mus9ammat Hondi Bai) which led to the 
death of Mul Chand. This was a *uit 
under the Fatal Acoidents Act XIII of 
1855. The trial Court held that it was 
proved that the death of Mul Chand had 
been caused by Piara Ram inflicting a blow 
on him with a trowel. It also held that loss 
has been caused to the plaintiffs by the 
defendant’s act. The Court expressed an 
opinion that the amount claimed was not 
too heavy for the loss suffered and it decreed 
tbe claim in full, with costs. The defendant 
appealed against this decree and the learned 
District Judge, though agreeing on the 
whole with the view taken by the trial 
Court, reduced the sum awarded as damages 
to Rs. 1.00U. The defendant lias preferred 
this second appeal against the order of 
the District Judge, contending that no 
damages should have been allowed, while 
cross objections have been tiled, on behalf of 
the respondent, by Lila Jagan Nath, 
to the effect that the decree of tho trial 
Court should have been maintained. 

We have heard Counsel on both sides 
and are of opinion that both the appeal and 
tbe oros8-objeotions must fail. 

Though originally there wa9 a dispute as 
to Piara Ram being responsible or not for 


the death of Mul Chand, this fact is not 
seriously questioned in tho arguments before 
us. There is a clear finding of the Court of 
first instance on this point, based mainly on 
tho dviog declaration of the deceased, which 
has been held to give a true version of the 
facts. This finding has been confirmed by 
tho lower appellate Court and mu9t be 
treated as final. It i3 argued before us, 
however, that 6ven taking this finding to be 
correct, it must bo remembered that tho 
assault was provoked by Mul Chand’s own 
conduct, in going to the place where a wall 
was being built by the defendant and 
interfering with his masons, and it is urged 
that no man can be injured by what he 
suffers through his own fault. It is next 
argued that if it is held that the plaintiffs 
had a cause of action, they have not been 
able to give any proof of actual I 039 result¬ 
ing to them from tho death of Mul Chand. 
Mr. Nanak Chand goes on to say that the 
deceased was an old man, who would not 
have lived very much longer in anv case,and 
was not doing anything useful. There was 
a petty shop, ho goes on to say, which was 
being run jointly hy the deceased and the 
plaintiff Bebari Ram, which cau now con¬ 
tinue t.o bring the same income as before. It 
is also contended that the sum of Rs. 1,000 
has been arbitrarily fixed by tho lower appel¬ 
late Court, without any reference to the evi¬ 
dence on the record and that the estimate 
is purely conjectural. Mr Nanak Chand 
relies on Secretary of Slate v. Sardar 
Gopal Singh il) which is a caso under Act 
XIII of 1855, in which a student was 
killed in a Railway accident and whore the 
Railway was sued for damages duo to its 
negligence. A Division Bench of the 
Punjab Chief Court dismissed that suit on 
tho ground that no pecuniary loss to the 
father had boon proved to have been caused 
by the death of the boy. Mr. Nanak 
Chand draws particular attention co the 
following passage in that judgment. 

“The rule laid down and adopted by the 
English Courts is concisely stated in 
Mavne on Damages, 6t!» Edition, page 61J. 
Under Lord Campbell’s Act which is in 
pari rations with Act XIII of 1855 , with 
some minor differences, ‘legal liability 
alone is not tho test of injury in respect 
of which damages may be recovered 
under this Statute; but the reasonable 


(1) (1913) 112 P R. 1913 = 284 P.L.R 1913 = 198 
P.W.R. 1913 = 20 I.O. 425. 
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expectation of pecuniary advantage by the 
relatives remaining alive may be taken 
into account by a Jury and damages given 
in the respect of that expectation, if it be 
disappointed, and tho probable pecuniary 
loss thereby occasioned. Thu9 a parent 
may recover for the I039 of the probability 
that his son would hive continued to con¬ 
tribute to bis maintenance ; and children 
may recover for the loss of the education, 
comforts, and position in sooioty, which 
they would have enjoyed if their father 
had lived and retained the income which 
died with him, and they had continued to 
reside with him ; and even the probability 
that (he deceased, if he had lived, would 
have made provision for his children may 
be considered.'’ 

Mr, Nanak Cband urges that the passage 
above quoted embodies the principles under¬ 
lying the question of damages in cases of this 
nature, and one of the principles laid down 
is that in order to justify a party being com- 
pensated for loss oausod by a relative baiDg 
ktllod it must be shown that the income has 
died with him, which he contends is not the 
case here. His further contention is that 
there is nothing to show that there was a 
probability of the man continuing to live 
long and contributing to tho earnings of 
the family. 

The reply given, on behalf of the respon- 
dent, to the arguments summarized above, 
is that the alleged conduot of Mul Chand 

Xi“ 0tt ^ eawa y from him or from his 
relatives tho right of claiming compen- 
satrnn for an mjury. A reference is made 
to Eatan Lai s Law of Torts, page 64, 8th 
Edition, where it is stated: *' A tres- 

whTh h S ,J abl0 fco aD aotioD hr tbe io i ur y 

which he does; but he does not forfeit his 

Thin nl ? ° r 40 iDjury ^stained.” 
This note , n the commentary is based on 

an Enghsh case, Barnes v. Ward (2). 

^MulOhIndV h0 qU0Sfc j OQ fchat the deafcb 

h « eon°and d b 7 ° aU9e u peouaiar y lose to 
™ eon and widow, who have lost the 


banefir u*- wuu uava the 

ewninp. * h ’ 8 oontr,bution the family 
Sags ’ ? U r r h a n eDti ° D is draWQ fc o the 

fbo a ‘ ihe defence plea that 

A news 

(3) [18509] O.B. 399 = 19 L.J 0 P iok w t 
884 = 9 Oar. & Kir. 061. ’ 195 '“ 14 Jur ' 


pursuits...He was about 50 and might have 
Jived another 20 years.” The lower appel¬ 
late Court has not given a very definite 
finding, but tho following remarks in its 
judgment show that it agrees with the trial 
Court in holding that loss has been caused 
but disagrees as to the estimate of that 
loss. It says : “ It is not safe to conclude 
that the age of the deceased was about 50 
but probably more thaD 50. He left an 
adult son who was joint with him, and the 
family business, a 3mall shop, is still carried 
on. Under the circumstances, taking as the 
measure of damages, the pecuniary loss 
suffered by tho plaintiffs a3 the result of 
Mula's death, to Rs.2,500 is obviously much 
too high a figure, and I propose to reduce it 
to Rs. 1,000.” It is argued by tbe Counsel 
for the respondent that even admitting that 
the earplugs from tbe shop wore about Re. 1 
a day, which is the estimate which appears 
to have been accepted by the lower appellate 
Court, though there was evidence on the 
record of a higher rate of daily income, the 
deceased ana his son would have earned 
Ks. JbO a year and. even if he had lived 
for ten years longer, the earnings would 

have come to Rs. 3,600. Deducting from 

h«s sum about half of this money as tho 
share of the earnings from the shop due to 
the labour of tho son of the deceased, the 
balance Rs. 1, 80 0 would represent a 
reasonable estimate of the income which 
coulu have been derived from the shop alone 
“ f fc, “ 0 ,f the deceased had oonti- 

land h J!T h Part fr °“ th ' 3 thoro ia 90 “9 
land held lu the possession of the family 

and some cattle which would give a certain 

lh E“« d ' f th0 deceAsed could do any- 

and or th? 9rV ', 8d th9 ulaQa g 8 “ent of the 
and or the up-keepof the oattle he could 

be considered to be contributing a portbn 

te‘LTZ° ; l8 °- 11 is 

«£: 

ever mutt Di3triot Judge which, how- 

7 h eba *. h ° u e h 

6 Q a oasa UQ dar the Aot XIII of 


( 8 , tap, R. p. w. R. 
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1855, Secretary of State for India v. 
Muhammad (4) and Sri Ram v. Delhi 
E<ectrjc Tramways and Lighting Coy. >5) 
are also referred to with the same object- 

We think that there is no doubt that 
tbe son and the widow of the deceased 
have suffered pecuniary los9 by his death. 
However small bis contributions to tbe 
family income may have been, lbev cannot, 
we think, be estimated at le$9 than Rs. 100 
a year, and taking the finding of fact as to 
tbe age of Mul Chand, we are of opinion 
that it can be safely held that he could 
have probably lived for about 10 vear9 more 
and in that case the estimate of Rs. 1,000 
roughly made by the learned District 
Judge, though somewhat conjectural, i9 
not very far out of the mark. There is 
material ou the record which can fully 
justify that estimate. We agree with it, 
therefore, as a fair estimate of the damages 
and dismiss this appeal, confirming tbe 
decree of tbe lower appellate Court. 

In this view of the caso there is no 
need to discuss any further the question 
raised by the cross objections. There are 
some witnesses, no ooubt, who put the 
earnings of the shop at Rs. 2 or Rs. 2-8-0 
a day and according to whose estimate 
loss of Rs. 2,500 or more could bo caused 
but the lower appellate C >urt has evidently 
considered that testimony to be exaggor- 
aten and we see no rts-oo to tak-^ a differ¬ 
ent view of the matter. Therefore, the 
cross-objections are also dismissed. 

In the circumstances of this case we 
allow the parties to bear their own costs 
in this Court. 

Appeal and Crws ob jection* dismissed. 

(4) '1-94. s5 H R. I fc 9l. 

(6) (<9 9) 75 P.K 1919= 13 P.NV.R. I9l9=»49 I.C. 

435. 
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Shadi L \l, c j. and Brasher, j. 

Lila Ram Ladha Ram and another — 
Appellants. 

v. 

Ramzan —R^pondent. 

S A N ». 1402 of 1919, decided on 6t.h 
June. 19J2, horn the decree of Dis rict 
Junge, Mul an, da'ed 19 h March, 1919. 

Civ. P o Code O 17 r . 9 -P c ess viver 
parcySLorMl* hr norite dance of wm es*- 
huU Should ' ot be aipltea ajain t flai.hff. 

Where an • fli )*T of tbe Court negl-eont in 

the pnrlprmam*© of biP du'y the plam'ifl alone 
cauoot be held leepooBibie lor failure to cause the 
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attendance of his witnesses for not paying prooess- 
f?e in time. To 6uoh a case tbe stringent provi¬ 
sions of 0.17, r. 3 should Dot be applied. [P. 272 
C. 2.] 

S. K. Muherji —for Appellant. 

JudgmentOn the 23rd of July,19l7„ 
the plaintiB appellant brought an action for 
the recovery of Rs. 1,621 on the basis of 
an account. It appears that the relatives 
of the defendant, who is a minor, showed 
no disposition to facilitate the disposal of 
the case, and the Court was accordingly 
obliged to grant several adjournments before 
framing the issues. The plaintiff was 
ultimately ordered to produce bis evidence 
on the lCbh June, 1918, but on that date 
he produced no evidence in support of his 
claim. Re was thereupon directed to 
deposit the process-fee within three days, 
and the hearing was adjourned to tbe 24th 
June. Re deposited the process-fee not 
within tbe period prescribed by the Court, 
but on tbe 17th Judo. Two days after¬ 
wards, that is on the 19tb, the Nazir of 
the Court gave the summonses as well as 
the process-fee to a process-server who, 
however, reported on the 22nd that the 
time was too short for tbe service of sum¬ 
monses. Consequently, tbe plaintiff could 
not produce any evidence to prove his 
claim on the 24th June, and the trial Court, 
dismissed tho suit under Order 17, rule 3, 
Civil Procedure Code. 

Now, there can be no doubt that the 
plaintiff was to blame for not depositing 
the process-fee within three days as direoted 
by the Court, but he explains, and produces 
an affidavit in support of bis explanation* 
that the delay in complying with tbe order 
of the Court was due to the death of a 
member of his family. We are not in a 
position to pronounce any opinion on tbe 
truth or falsehood of this explanation, but 
we certaintly think that the procees-sever 
should have made an attempt to servo the 
the witness who, we are told, were residing 
at or near the town of Multan, It seems 
to us that if he had taken tbe summonses 
to the witnesses he would have succeeded 
in effecting service on some, if not all of 
them. Considering that an officer of the 
Court was negligent in the performance of 
his duly we are Dot prepared to hold that 
the plaintiff aloDe is responsible for the 
failure to oauee tho attendance of bis 
witnesses. We do not think that this is 
a caso to which tbe stringent provisions oi ( 
Order 17, rule 3 should have been applied. , 
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aDd we accordingly accept tbe appeal and 
setting aside the decrees of the Courts 
below remit the case to tbo Court of the 
first iDStance for trial od the merits. The 
Court-fees on the memorandum of appeal 
in this Court as well as on that filed in the 
Court of the District Judge shall be refund¬ 
ed, and other costs shall abide the event. 

Case remitted. 

1924 Lahore 273. 

Scon-S mith, j 

[on difference between MaRTINBAo AND 
Harrison, jj.J 

Jawala Singh - Appellant 

L • v. J 

_ Teja Singh and others —Respondents. 

S. A. No. 1593 of 1919. decided on 17th 
May, 1922, from the decree of District 
Judge, Riwalpindi.iiated 6tb Jaouary.1919. 

* (a) Evidtnce Act , S. 65 Szcmdary tvvUnc*, 
producti n of - Ho ol/j-c i'.n 6t, tvposile vurty or 
Judge—Apptllatt Court taotiOi rtjevt. 

When pecond-iry evidence is produced in tbe fist 
Court and no objection is tnken either by tbo o her 
Bide or by the Presiding Officer, it is not opeu to 
tbo Court of Appeal to rrjeci that evidence, 16 Cal. 
666 , 31 Cal. IA 6 a..d 11 Bora. 3^0. Foil.) 

ib) Mtrig g*—Construction—Mo* Igagc deed — 
Rtdtmplim wi h ut laying interest. 

In a mortffnge de t d the firovi-ion hs fo redemption 
ran as follow* : “ Aur ikra* t»/i mukiror kiwi ki 
mublagh mitkur 'i# . /*.. ISO) audar a»sa tin sol 
ko od i kirke f kk\*l atm k rtuoga our sud be 
bisab ft ia'ii t k mptpa ih ie arm i bl i unit * da k >r 
dunga aur havtti inathtt.a par qabz i murtai-in ka 
rah'Qa our mnrorowat tkikisi eic., ta un t mi 
Piurtihim hogi” Tuere w*h i.oibiQg »n ihu uttd 
which mtae it obligatory on tbo mortgagor to p*y 
interest is a condition precedent to redtmplioti. 
Held that every c*ae of ibis tori must be deoided 
on its own merits. (46 P R. 1 9U t R<f.) 

Badruddin Kureshi for Devi Dayai—tov 
Appellant. 

Anant Ram for Gobind Ram —for Res. 
pondeots. 

Harrison. J;—The plaintiff in tbi 9 case 
being the successor-in-intereat of the mort¬ 
gagor sued to redeem a house and claimed 

A ontlt ' ed to rio so on payment of 
Ka. 180. The First Court gave him a deoree 
conditional on payment of R*. 450 which 
sum was reduced to Rs. 80 by tbe learned 
Oistriot Judge, that sum to be paid to one 
oohan Singh, a subsequent mortgagee from 
Jawala 8mgh, tbe contesting defendant. 
Jawla Singh appeals and olaime Ra. 2,240. 

1924 L/35 & 86 


Tbe facts are that in bis plaint the plain- 
tiff disolosed oue mortgage only as against 
himself efiected by. Sukhu in tbe year 1870 
iu favour of Kalyan Siogb, father of Jawala 
Singb, and he contended that he was 
emitled to redeem on payment of tbe 
principal sum secured by tbis mortgage 
without the payment of any interest. 
Jawal* Singh contended that not ooly was 
be entitled to the principal but also to the 
interest on this mortgage o< Rs. 180 and 
also stated that he had redeemed a previous 
mortgage of Rj. 50 iu favour of one Jai 
Singh and that be was entitled both to tbe 
principal and the interest on this first 
mortgage also. Too questions to bedecided 
are whether be is entitled to any sum on 
this first mortgage aod whether be i6 
entitled to receive the interest as y?ell as 
the principal on the second mortgage 
effected id favour of his father before 
the property can be redeemed. Plaintiff 
denies all koowledge of the first 
mortgage and in order to prove its existence 
amt the allegation that it had been paid off 
bj Jawala Singh’s father a copy was produc¬ 
ed in the first Court aDd some oral evidence 
was tendered as to tbe payment. The 
learned District Judge holding that although 
no objection had been taken to this oopy 
the plaintiff should have fulfilled the neces¬ 
sary oouditions laid down in tbe Evidence 
Act and should have seoured the production 
of tbe original, disallowed the secondary 
evidence altogether aod held that this fir 9 t 


mortgage was wholly unproved. It has 
been laid down iD Akbur Ati v, Bhyea Lai 
J><a ( 1 ), Kishon Lai Gosw.imi v. Rakhal 
Das B inerjee (2) and Chimnuji Govind v. 
Dvik ir Dliuiidev l3>, that wheu secondary 
evidence is produced iu the first Court and 
no objection is taken either by the other 
side or by the Presiding Officer it is not 
open to the Court of Appeal fo reject that 
evidence. Following these decisions I Qnd 
that the oopy should not have been iejected 
by the District Judge. This merely shows 
that in the year 1870 before the execution 
od the mortgage in favour of Jawala Singh’s 
father a previous mortgage for Rs. 50 had 
been effeotod iu favour of Jai Singb. As to 
redemption from Jai Singh or, as Counsel 
w*8hos to put it, the purohase of tbe rights 
of Jai Smgh by Kalyan Singh there is no 
evidence beyond the oral statement of 

(}“»» 6 Cal. 666-7 O.L.B. 497. 

(2) 11904) 81 Oal. 166. 

(3) (1667) 11 Bom. 390. 
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one Lai Singh, 9on of Jai SiDgh, who says 
that he heard that before his birth his 
father had been paid Rs. 55 by the father 
of Jawala Singh. On this evidence Jawala 
Singh asks for a finding that because he is 
now in possession of a copy of that docu¬ 
ment be is entitled to payment of the 
principal and interest for 46 years. He 
has not gone into the witDess-box himself 
to explain how he came by the copy nor has 
he attempted to tender the original mort¬ 
gagor or rather his son to state what he 
knows about this ancient document. There 
is some Hindi writing on the back of the 
copy of which be has put in no transliter¬ 
ation and which he ha3 not attempted to 
prove. It is, in my opinion, just as 
probable and in fact more probable 
that the original mortgagor paid off 
this mortgage if it has been paid 
off, than that Jawala SiDgh's father did so. 
The evidence of Lai Singh is, in my opinion, 
quite valueless and although it is doubtless 
difficult to produce evidence as to what 
happened or did not happen 40 years ago 
or more, this is not, in my opinion, any 
reason for allowing a man on the mere 
production of a oopy of an ancient mortgage- 
deed to claim the whole amount which 
would be due on that deed, if it be still aiive, 
and this more especially when he has not 
the original document in bis possession. 
In his statement before the framing of 
issues Jawala Singh said vaguely that his 
father bad redeemed this mortgage in the 
year 1881. The original, which bears no 
endorsement whatever, was obtained by the 
District Judge from the record-room, it 
being found on the record of an old objection 
in execution, which was made by Jai Singh 
and all that this shows is that the mort¬ 
gage was alive in May 1870 or six months 
before the seoond mortgage was effected. 
In the absence of any evidence worth the 
name that this first mortgage still subsists 
and that Jawala Singh has acquired any 
sort of rights under it, I find that be is not 
entitled to any payment on its account. 

Thesecond point of whether interest is 
payable in addition to the principal a9 a 
condition of redemption depends on the 
interpretation placed upon the following 
words:— 

" Aur ikrar yell mukarar kiya ki mublagh 
mazkur ( i.e .Rs. 180) andar arsa tin sal ke 
ada karke fakh-ul-rahn karlunga aur sud 
be hisab fi. sadi ek rupiya chhe anna bila 
utar ada kardunga aur haveli marhuna par 


qabza murtahin ka rahega aur marammat 
shikast, etc., ba zimmu martahin hoot.” 

Counsel has quoted many authorities 
such as Mota Singh v. Bishen Singh (4), 
which relate to the question of the post 
diem interest This is not the question 
here and I am only concerned with the 
meaning of the plain words U9ed, for the 
intention of the parties can only be dis¬ 
covered from the words which they 
themselves used Now, although the 
mortgagor undoubtedly bound himself to 
pay interest, he did so in a clause subse¬ 
quent to and, in my opinion, disconnected 
from the clause regarding redemption and 
the words in which the conditions of 
redemption are laid down are that on 
payment of mubhgh mazkur, i.e„ Rs. 180, 
principal, the land oan be redeemed. It 
appears to me to be useless to argue that 
business-men usually make the payment of 
interest a condition of redemption or that 
it is very foolish not to do so. The 
document clearly and in definite words sayg 
that on payment of Rs. 180 the house oan 
be redeemed. It is unnecessary to disouss 
what further remedy the mortgagee has and 
how he is 'o set about realising the interest, 
if any, which may bo due to him. The 
deed says that the house may be redeemed 
on payment of Rs. 180. and only one 
interpretation cau be placed upon these 
words. 

The amount payable has been altered by 
the addition of the cost of re-building and 
the deduction of the value of the old 
materials of the house and the deoision on 
this point is a finding of fact. 

I, therofoie, find, agreeing with tbs 
learned District Judge, that the plaintiff is 
entitled to possession of the house on pay¬ 
ment of Rs. 80 and that thiesumwill be 
paid to Sohan Singh, the puisne mortgagee 
of Jawala Singh, and would dismiss the 
appeal with costs. 

Cross-obiect.ious were put in by Sohan 
Singh, but he did not appear himself at the 
bearing dct was he represented by Counsel. 
They are, therefore, dismissed. 

Martineau, J.:—I agree with my 
learned brother that Jawala Singh has not 
proved that his father redeemed the pro¬ 
perty from Jai Singh or purchased Jai 
Singh's rights, and that he is not entitled to 



(4) (1916) 6 P.E. 1916 = 143 P.W.R. 1916 = 88 I.C. 
891. 
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ba paid anything on account of Jai Singh's 
■mortgage of the 13th February 1870. 

But I regret that I am unable to agree 
with my learned brother on the second 
•point, namely, the question as to whether 
interest is payable in addition to the princi¬ 
pal of the mortgage of the 20th December 
1870 as a condition of redemption. In 
ray opinion the sentence in which the 
mortgagor says that he will redeem in three 
years on payment of the amount previously 
mentioned, that is. the principal, should be 
read along with the sentence immediately 
following, in which he says he will pay 
interest at the rate of Re. 1-6 per cent., and 
the intention of the parties to the mortgage 
was that the mortgagor in order to redeem 
would have to pay interest as well as the 
principal, although the deed was carelessly 
drafted. The deed contains no clause 
regarding the right of the mortgagee to hold 
the mortgagor personally liable for the 
interest if it was not paid, and it seems to 
me improbable that such a stipulation 
would have been omitted if the intention 
had been that the property could be 
redeemed on payment of the principal only. 

As the difference of opinion arises on a 
point of law, namely, as to the construction 
of the document of the 20ib December 1870 
by which' the property that the plaintiff 
seeks to redeem was mortgaged, I propose 
that if my learned brother agrees, the 
question whether under the terms of that 
document interest is payable in addition 
to the principal as a condition of redera ption 
be referred to a third Judge under the 
provisions of section 98 of the Civil 
Trooedure Code. 

Harrison, J.:—I agree. 


Scott-Smith, J.:— After reading th 
mortgage-deed and hearing what Mr. Dev 
Dayal has to say on behalf of the appellant 
I have no hesitation in agreeing with tbi 
•opinion of Harrison, J., that under tb< 
terms of the mortgage-deed interest is no 
payable in addition to the principal as £ 
condition of redemption. There are fou: 
conditJonsin the deed of mortgage, (1) tba' 
within three years the mortgage would bi 
redeemed on payment of the mortgage 
money. Rs. 180, (2) that the mortgage: 
would pay interest at the rate of Re. l-( 
■percent., (3) that the mortgagee would retail 
possession of the mortgaged haveli and (4 

o h0 "ffM* would be responsible fo 
■repairs. All these oonditions are, in m> 


opinion, quite distinct. Tbe condition as 
to redemption on payment of tbe mortgage- 
money is complete in itself. Tbe condition 
as to payment of interest constitutes a 
separate covenant, and I can see nothing 
in tbe deed wbioh makes it obligatory on 
tbe mortgagor to pay interest asa condition 
precedent to redemption. Every case of 
this 9ort mu3t be decided on its own 
merits and tbe oases cited by Mr. Devi 
Dayal are not in point. Anlia Khan v. 
Kanshi Ram (5) was a case in which it was 
held that tbe covenant to pay interest was 
quite distinct and that redemption could 
be effected on payment of the principal 
mortgage-money only. In tbe present case 
also I am clearly of opinion that redemption 
can be effeofced on payment of the principal 
mortgage-money only. In accordance, 
therefore, with the provisions of section 98 
of tbe Civil Procedure Code the point is 
decided according to the opinion of the 
majority of tbe Judges who heard the 
appeal, and the appeal is dismissed with 
costs. Counsel has not appeared before 
me on behalf of tbe plaintiff-respondent. 

Appeal dismissed. 

(5) (1919) 45 P.R 1913 = 95 P.W.R. 1913145 
P L R. 1913=17 LC. 677. 
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Broadway and Aedol Qadir, jj. 

Sita Ram and others— Appellants 

V. 

Ghanno and others— Respondents. 

S. A. No. 1604 of 1919, deoided on 
15th June, 1921. 

A Pr °r C ° de '.u' n ~ Same Person in two 

KSS “ 11 *“>»« 

Where a person claimed relief in the former suit 
m his individual capacity and in a subsequent o 
he is proceeded against ,n his representative caps 
oity iu «spiot of the Sims , subieot-matter 
subsequent suit is not barred. 1 ,h0 

(b) Easement* Act, S. IS -Acquisition o/ ease- 
mint by pretension is different from acquisition s 
customary easement-*Easements Act , 8 . J8 . * 

Where the plaintifls claimed .o have acquired 
an easement by prescription tbo Court should not 

whit h8 ° la, 2? 1010 000 of °“»fc>mary easement. 

“ fty ® a ® 00 Mulish a customary ease- 
ment may be wholly inBUffioient to establish an 
easement by prescription and vie. versa. The two 
nghta are different although tbe result may be th* 
same, [P. 976, Gs. 1 and 9.] 1 
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Mehr Ohand Mahajan —for Appellants. 

Ghulam Mohyuddin — for Respondents. 

JudgmentThe plaintiff s, who are 60 
members of the Muhammadan community 
of Bat-ala, instituted the suit giving rise to 
this appeal, asking for a declaration that 
they were entitled ro uso a certain plot of 
ground for purposes of prayer, funeral cere¬ 
monies, etc., and asking for an injunction 
to restrain the defendants from obstructing 
the plaintiffs in the use of the site in suit. 
The learned District Judge having granted 
the plaintiffs a decree, the defendants have 
come up to this Court in second appeal 
through Mr. Mehr Chand Mahajan and wo 
have heard Mr. Ghulam Mobv ud din for 
tba respondents. 

The first point taken by Mr. Mehr Chand 
wa9 that the present suit was barred by the 
rule of res judicata , and a reference was 
made to Explanation VI of section 11, Civil 
ProcoJure Code. It appears that in 1914, 
Sita Ram and others, some of the defendants 
in this case, instituted a suit against some 
ten persons at Batala. They claimed to he 
entitled to possession of the site as owners. 
The defence there set up was that the then 
defendants were the owners of the site, and 
the issues settled in that case related purely 
to, which of the parties was the owner of 
the plot of land in suit. The presout case 
is entirely different and we are unable to 
see that either Explanation VI or Explana¬ 
tion IV of section 11 has any bearing on 
the point. In our opinion, the learned 
District Judge is right in holding that in 
the former suit the defendants were not 
impleaded in their representative capacity 
but were proceeded Against in their indivi¬ 
dual rights. We, therefore, bold that the 
present suit is not barred by the rule of 
res judicata. 

There is, however, force iu Mr. Mohr 
Cband's contention that the learned District 
Judge has decided the casoerroneously. The 
plaint clearly show9 that the plaintiffs 
claimed to have acquired, the right to use 
this site for certain definite purposes by 
long user ; in other words, they claimed 
an easement by prescription. The learned 
District Judge has, however, come to the 
conclusion that the plaint discloses that 
they claimed a right “of the nature of a 
customary easement " to which they were 
entitled. Now, the plaintiffs never did 
claim customary easement and, therefore, 
it is evident that the learned District Judge 


has approached the evidence on the record 
from the wrong angle. What may suffice 
to establish a customary easement may 
be wholly insufficient to establish an 
easement by prescription and vice versa. 
Tbo two rights ar3 different although the 
result may be the same. We think, 
therefore, that the parties should be given 
a further opportunity of arguing their res¬ 
pective cases before the lower appellate 
Court. 

W o, therefore, accept this appeal and set 
aside the order of the Distriot Judge, main¬ 
taining only that portion of it which relates 
to fcho question of res judicata. The appeal 
will go back to the lower appellate Court 
which will decide all the other points that 
arise in it. Costs in this Court will follow 
the event. 

Appeal accepted. 
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Chbvjs, j. 

Sampat Ram and others— Appellants 

v. 

Ganga Datt and ethers —Respondents. 

S A. No. 1769 of 1920, deoided on 27th 
March, 1922, from the decree of District 
Judge, Ilissar. dated 18th March, 1920. 

Adverse possession—' Possession goes with tide ’ 
ayplics whcc land actually vacant— OMtrwise 
pnsumptiou ixists :n favour cf person in actual 
possession—Limitation Act, Art. J4'J. 

Where l*nd is admittedly vacant there is no 
doubt that possession may be presumed to go with 
litl* but befor* poe-esHGu can be presumed to go 
with title it must be clearly proved that the land 
ba9 been lyiDg vacant. Where it 19 not eo proved 
the presumption is that prssession bae bfon with 
the person in actual pospcesion allbough bo may 
be holding under an invalid ealc. [P. U77, C. 2.] 

Dev Raj Sawhny for Abdul Rashid — 
for Appellants. 

N. C. Pandit —for Respondents. 

Judgment:—This case relates to the 
site of a kacha house in tbo abadi of 
Motta Kalan. The plaintiffs are some of 
the proprietors of the abadi in whioh the* 
sito is situated. The site was occupied by 
a non proprietor called Nirbhe and on bie 
death by his sou Hukma. Hukma left the 
village some years ago. The plaintiffs sue 
for possession alleging that Hukma left the 
village 9 or 10 years ago and that they then- 
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took possession as proprietors aod that 
about a year prior to 9uit Guoga Dafc, 
another noD-proprietor, has taken posses¬ 
sion of it. The lower Courts having dis¬ 
missed the suit as barred by limitation, the 
plaintiffs have lodged a second appeal to 
this Court. 

The findiogs are that Hukma sold the 
house to Ganga Dat for R-t. 93 in September 
1899 and that Hukma than left the village 
and that the piaiotiffs have failed to prove 
that they have siace been in pissossion. 
On behalf of the plaintiffs it is urged that 
there is no proof that Ganga Dit ever 
held possession till recently and it is urged 
on the strengh of Madan Mohan Singh v. 
Brij Bihari Lai 11 j. Barkal Ali v. Russian 
Khan (2), ani other authorities that in such 
a case the piaiotiffs’ suit cannot be held to 
bo time barred, unless it i9 shown not only 
that the plaintiffs have not been in 
physical possession within 12 years of it but 
that some one else has been in possession. 
It has been urged that mere noo-u3er 
oanoot be regarded as equivalent to absence 
of possession and that possession goos with 
title. It is also pointed out that, accord¬ 
ing to the finding of the First Court, Ganga 
Dat bought the housb secretly knowing that 
Hukma, a non-proprietor, had no right to 
sell it, and it is urged that Ganga Dat for 
many years did not dare to taka possession 
knowing that if he did so the plaintiffs 
would become aware of the sale and would 
sue to eject him. Now, the plaintiffs have 
never alleged fraudulent concealment in 
their pleadings, and therefore, section 18 of 
the Limitstion Act cannot be involved. As 
to possession there is a finding of the Trial 
•Court that Mt. Phusan, a sister of Hukma, 
lived on in the house till her death in 1903 
but that at least Irom the data of her 
death Ganga Dat must be regarded as in 
possession, the site being adjaoent to his 
residential bouso. The learned Distriot 
Judge has said nothing as regards Ganga 
Cat’s possession but simply holds that 
under section 142 of the Schedule of the 
Limitation Act it is sufficient to find that 
• plaintiffs have failed to prove their posees- 
sjon. On behalf of the piaiotiffs it is 
urged that m such cases possession must 
be presumed to go with title. 

Now, aooording to Mm plaint, plaintiffs 

•<1) (I920K Pai. L.T. 605-0 P.L.J. 693-67 I.O. 

t{9) 0906) 6 P.B. 1905-61 P.L R 1906 — as 

P-W.R 1906. * 1Boe 88 


only obtained possession when Hukma left 
the village which, according to the same 
plaint, was 9 or 10 years prior to the suit, 
whereas according to the fiodings of fact 
Hukma left *be village about 90 years ago. 
Now. if plaintiffs never obtained possession 
till 9 or 10 years prior to suit, it cannot be 
said that they took pos^ssion when Hukma 
left the village about 20 years ago. Bub 
taking the plaint merely to allege that 
plaint'ffs took possession when Hukma left 
the village, whenever that event occurred, 
still I think that in such a case as the 
present the plaintiffs must produce some 
proof of their having taken possession and 
cannot merely rely on the maxim that 
possession goes with title. None of the 
ruliogs cited by Counsel for the plaintiffs 
seem to refer to a case where a tenant or 
other person having a righc of residence 
sold his right toanonher person. I do not 
supnose that Gaog* Dat wasted Rs. 98 for 
nothing, and I think the presumntion in 
such a case must he that Ganga Dat took 
possession when Hukma left the village or 
at least when Hukma’s sister died and the 
bouse was lying vacant. If there had been 
no other claimant in the field then it might 
perhaps he presumed that the plaintiffs had 
takon possession of the abandoned site bub 
here there was really no abandonment by 
Hukma, for Hukma when he left the village 
left behind him a person to whom he had 
sold the site. It is true that Ganga Dat 
only recently began to take steps towards 
constructing a building on the site and it is 
quite probable that the plaintiffs only then 
became aware of the sale to Ganga Dat, 
but this alone is not, in my opinion, any 
sufficient ground for holding that Ganga 
Dat only recently took possession. The 
plaintiffs are no doubt the proprietors and 
Hukma had no right to sell to Ganga Dat, 
but as he did sell I think the presumption 
must be that the vendee took possession 
aod that possession did not go with title. 
Where land is admittedly vaoant then no - 
doubt possession may be presumed to go * 
with title but before possession can be ; 
presumed to go with title, I think, it must ' 
be dearly proved that the land has been r 
lying vaoant. In the present case it is not 
so proved and I think the presumption is 
that possession has been with the vendee. 
I think, therefore, that the suit b &9 rightly 
been dismissed as time-barred and I dismiss 
the appeal with costs. 


Appeal dismissed 
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Abdul Raoof and Lumsden, jj. 

Pattneshri Das and another— Appellants 

V. 

rams Ram arid others —Respondents. 

S. A. No. 200? of 1920, decided on 26th 
April, 1923, from the decree of District 
Judge, Kama!, dated 5th May, 1920. 

Pur,jab Courts Act (VI of 1918), S. 41 ( 3)— 
Pre-empt ion suit Certificate is not necessary where 
appeal Court does not go into question of custom. 

Where a Court ol first appe.l fails to go into ibe 
question of custom aod a second appeal is preferred 
with the object of having the question ol custom 
tried, no certificate uoder 8. 41 (3) is necessary. 

Shaman Chand aod Badri Das—lor 
Appellants. 

Manohar Lai —for Respondents. 

Order : This second appeal arises out 
ol a suit for pre-emption. One of the 
issues raised was framed in the following 
words:— 

Does the custom of pre-emption of 
exist in Kalanaur?" 

The trial Court decided this issue in the 
affirmative and granted a decree to the 
plaintiff. On appeal the question was 
again raised before the lower appellate 
Court. That Court recorded the following 
finding on that question :— 

The next point raised by the vendee- 
appellant is that there is no custom of pre¬ 
emption in Kalanaur. This contention is 
untenable as, by Notification No. 677 of 
10th November 1908, the Punjab Govern¬ 
ment included Kalanaur as a town for 
the purposes of Pre-emption Act. 

It is clear from the judgment of the 
lower appellate Court that the question 
as to the existence of custom was not de¬ 
cided on the merits. The decree of the trial 
Court having been upheld by the lower 
appellate Court the defendant preferred 
the present second appeal. A Division 
Bench of this Court, while admitting the 
appeal, made the following remarks 

The District Judge has not gone into 
the question of the existence of the custom 
of pre-emption in Kalanaur. The Notifica¬ 
tion does not conclude the question.” 

We have taken into consideration the 
provisions of the Act. All that the Notifi¬ 
cation could have deolared was that Kala- 

• 

naur was a town It does not necessarily 
follow that the custom of pre-emption exists 
in a place which has been declared to be 


a town under the Notification. We are 
therefore, constrained to remit the issue- 
iNo. 2 lor decision on the merits on the 
evidence on the record. On receipt of 
the finding ten days will be allowed to 
the parties to file objections. 

We may mention that a preliminary 
objection was raised by Mr. Manohar Lai 
on behalf of the respondents to the hearing 
of the appeal on the ground that no certi¬ 
ficate having been produced, as required 
by section 41 of the Punjab Courts Aot, 
the appellants were not entitled to question t 
the finding on custom. It is, however, » 
clear from the judgment of the lower 
appellate Court that the Judge has not 
gone into the question of custom at all. 

Tbe object of the appeal is to have tha 
question of custom tried. We accordingly 
overrule the preliminary objection and- 
proceed to hear the appeal. 

Suit remanded . 

1924 Lahore 278 (2). 

Scott-Smith, j. 

Ayuh and others —Petitioners 

v. 

Kir pal Singh and others —Respondents. 

Civil Rev. No. 483 of 1921, decided on> 
21st June, 1922, from the decree of Senior 
Sub Judge, Shahpur, dated 25th April, 1921.. 

(a) Punjab Cants Act. S. 70 17) (a)—Question- 
as to jurisdiction decided erroneously by lower 
appellate Court—No revision lies. 

An appellate judgment decidirg, though er¬ 
roneously. (hat tbe Court of fir6t mstanoe had 
jurisdiction to bear a suit is not open to revision 
by the Chief Court under 8. 70 (1) (a), the lower 
appellate Court having bad jurisdiction 10 entertain 
and decide tbe appeal. (4 P.R. 411, Foil.) [P* 279, 
C. 1.] 

fb) Landlord and tenant— Adna Maliks are not 
liable to Ala Maliks for cuttir.g trees on the land, 

Where the plainti0s were originally muaftdarS' 
of the land and at the time ol buit they re¬ 
ceived a share of tbe produce from the proprietors- 
in lieu of the land revenue which was previously- 
paid to them, Held that this fact does not establish 
the relationship of landlord and tenant between 
tbe parties and therefore plaintiffs are not entitled* 
to the price of trees cut by defendants on the 
land. Held further that the plamtifld would be the 
ala violilcs and tbe defendants would be the adna •' 
mahks and not vice versa. (P. 279, Ce. 1 and 2.] 

Naytak Chand —for Petitioners. 

Nand Lai—lor Respondents. 

Judgment:—This is an application for 
revision ol the order of the lower Oourfr- 
decreeing tbe plaintiffs’ olaim for Rs. 30 ot* 


279 


1084 Lahore ata muhammad v. shankar das (Scott-Smith, J). 


acoount of price of trees cut by the Jefen- 
dants-petitioners from land of which they 
are themselves the proprietors. Id the 
lower Courts the question was raised 
whether the suit was triable by a Civil or 
a Revenue Court. The Munsif held that 
the suit was triable by a Civil Court and 
on the merits he gave the plaintiffs a 
deoree. The point was again raised before 
the Senior Subordinate Judge who heard 
the appeal. He agreed with the Munsif 
that the suit was triable by a Civil Court. 
He also held in accordance with a decision 
of the Finaucial Commissioner in 1894 
that the plaintifls were adna maitks of the 
land, and, therefore, were pnma facie 
owners of the trees, and without going into 
the oral evidence on the record be upheld 
the deoree of the Munsif. 

In revision the point i9 again raised as 
to whether the lower Courts bad jurisdic¬ 
tion. Now, in Arur Singh v. Bua Ditta 
(1) it was held that an appellate judg¬ 
ment deciding, though erroneously, that 
the Court of first instance bad jurisdiction 
to hear a suit, is not open to revision by 
the Chief Court under section 70 
(1) (a) of the Punjab Courts’ Aot, the 
lower appellate Court having had jurisdic¬ 
tion to entertain and decide the appeal. 
The learned Judge followed a previous 
Division Bench ruling reported as Dorolat 
Ram v. Am Rami2), and therefore, I am 
not prepared to interfere in revision on a 
question of jurisdiction. The question is, 
moreover, a difficult one in the present 
case. It appears that the plaintiffs were 
originally muafidars of the land and that 
at the present time they receive a 9hare 
of the produce from the proprietors (de- 
fendants-petitioners) in lieu of the land 
revenue which was previously paid to 
fcaem. Whether this faot establishes the re¬ 
lationship of landlord and tenant between 


the parties is arguable. Havii.g regard t 
the faot that the appellants are tbe prc 
prietors of the land the presumptio 
oertainly appears to be that they ar 
owners of tbe trees growing thereon, 
have read the judgment of the Finanou 
Commissioner of 1894 and I find that th 
question there was whether tbe new settle 
ment should be made with tbe muafidar 
or with tbe owners of the land. It wa 
decided that the settlement s hould be mad 

U) (1911) 4 P.R, 1911-45 P.L.R, 1911-S 
P.W.R. 1911-91.0.674. 

(2) (1800) 4&P.B. 1880. 


with the muafidars and incidentally the 
Financial Commissioner remarked that 
they were adna maliks of the land, though 
this point was Dot clearly in issue at that 
time. Now, article 139 of Rattigan’s 
Digest shows that the ala maliks usually 
levy a sort of customary rent from the 
adna maliks. If this is correct tbe 
plaintiffs, who receive half tbe produce 
from the defendants, would be tbe ala 
maliks and the defendants would be 
the adna maliks , and not vice versa . 
However thid may be, I consider that 
tbe onus was heavily upon tbe plaintiffs 
to prove that they were entitled to the 
trees growing on tbe land. I do not 
think that it can be said that the plaintiffs 
have established that they are adna 
maliks of tbe land, and, therefore, the 
reasons given by the learned Subordinate 
Judge for decreeing their claim are not 
sound. I have had tbe oral evidence read to 
me and, in my opinion, it is quite insuffici¬ 
ent to rebut the initial presumption. 

I, therefore, allow tbe revision and 
setting aside the deoree of the Courts 
below, dismiss the plaintiff’s suit. Under all 
the circumstances of tbe case I direot the 
parties to bear their costs in all the Courts. 

Heyisfon allowed . 
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Scott-Smith, j. 

Ata Muhammad and others —Appellants 

v. 

Shankar Das and others —Respondents. 

Mis. F.A. No. 621 of 1921, decided on 
21st June, 1922, from the order of District 
Judge, Hoahiarpur, dated 24th January, 
1921. 

• Civ. Pro. Code, 0. 41, r. 17-Apptal—DaU 
of hearing not fixed—Notice not given—Dismissal 
for default u improper—Limitation Act , Art, 168 . 

Where no date ie fixed lor the hearing of an 
appeal and no uotice ie given to ihe parties of any 
date on wbioh the hearing of the appeal would be 
taken up, an ordot dismissing the appeal lor 
default ia without jurisdiction. Id such oate the 
limitation ol thirty days for setting aside the 
dismissal does not apply, especially when the 
record does not show that the appellants were 
informed of the dismissal. If the order of dla- 
mise*l were made under oiroumstances whioh 
would render suoh aotion nifra vires of the Coart, 
the 80 days* limitation under Art. 168 oaght not 
to apply, 

■ . > » 

S. K. Nias Muhammad —for Appellants, 
Nanak Ohand Pandit —for Respondents t 
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Judgment:—This is a first appeal from 
the order of the District Judge of Hosbiar- 
pur, rejecting an application for the re- 
adraission of an appeal dismissed in default 
under Order 41, rule 17. Civil Procedure 
Code. Tne First Court passed a decree in 
favour of Thakar Das and two other plaint¬ 
iffs. Thakar Das died while the suit was 
pending in the First Court and Shankar Das 
was impleaded as his legil representative. 
In the appeal filed before the District 
Judge Shankar Das was made a nartv hut 
when the appeal wa,s filed in this Court 
Thakar Das’ name was shown instead of 
that o f Shankar D*s It aopears. however, 
that in the District Judge's order rejecting 
theapplication for re-adra«ssionof theapoeal 
the name of Thakar D*s appears, and not 
that of Shankar Di«, and, therefore, there 
was certainly some excuse for the m'ctake 
made in the memorandum of anneal. When 
the apodal was first filed in this Court it 
was returned in order that a copv of the 
application for restoration of the appeal in 
the lower appellate Court and also a copy 
of the First Court’s judgment shoul 1 be 
filed. The^e were filed and they show the 
name of Shankar Das and not that of 
Thakar Das. and it is, therefore, contended 
hy Counsel for the respondents that, if 
there had been due care and attention on 
behalf of the appellant and his Counsel the 
mistake would have been corrected when 
the appeal was re-filed. I admit there wss 
some reraissness on the nart of Counsel, 
but .having regard to the fact that the 
original mistake arose on account of the 
mistake in the conv of the order appealed 
against, I t^ink it should he overlooked 
and this Court should exercise its pow*r of 
adding Shankar Das as respondent under 
the provisions of Order 41, rule 20. Civil 
Procedure Code. 

Another objection was raised to the 
effect that Hamun Khan, one of the defend¬ 
ants, had died and his legal representatives 
were not brought on the record within the 
statutory period. Hamun Khan was the 
les«ee of the property claimed bv the 
plaintiffs but he sold it to defendants N os. 2 
to 4. He was, therefore, onlv a vro forma 
party to the suit. Defendants Nos. 2 to 4 
were substantial defendants in the case and 
they alone have appealed. They seek to 
have the plaintiffs’ decree set aside and 
seek no relief against Hamun Khan. T, 
therefore, hold that he is not a neoessary 
party to the appeal- Mr. Kennaway, 


District Judge, remanded the oase to the 
Trial Court for further enquiry under 
Order 41. rule 25. Civil Procedure Code 
on the 13 »b July. 1917. Tne case was post¬ 
pone! for some time owiug to the war and 
the impossibility of getting the respondents 
p^rvpd. The Trial C>urt reported that 
Badri Das respondent could nob be served 
with notice and that the appellants also 
had not been appearing before it and asked 
the D : 9trict Judge what course it should 
pursue. The District Judge on receipt of 
this report and without issuing notice to 
anv nartv dismissed the appeal under 
Order 41. rule 17 on the 13'h Mav, 1920. 
It is contended on behalf of »he appellant 
that thi* order was passe 1 without juris- 
dic*nn inasmuch as no date was fixed by 
the District Judge for hearing r.he appeal. 
It annoars from the record that the 
13th May, 1920. was not fixed for hearing 
the anneal and that no notice was given 
to any nartv that the case wculd be taken 
no in the District Judge’s Court. I must, 
therefore, hold that the order was passed 
without jurisdiction and is not justified by 
the provisions of the law. 

A further ohjection is raised on behalf 
of the respondents that the application to 
the District Judge which was not made 
till some 8 months afterwards was barred 
hy time. As, however, the appellants had 
no notice of the date in the District Judge’s 
Court and the record does nob show that 
they were informed of the dismissal, it 
appears that the limitation laid down in 
article 168 of the 2nd Schedule of the 
Limitation Act should not applv. Mr. 
Bustoraji in his Liw of Limitation, Third 
Elition. at page 700 submits that if the 
order of dismissal were made under cir¬ 
cumstances which would render 9ucb 
aotion ultra vires of the Court, the 30 
dav9’ limitation under article 168 ought 
not to apnlv. It appears that the 
appellants had onlv come to know of the 
oHer of dismissal after the 4th January 
1921 when K«zi Mahbub Mam applied to 
the District Julee that the hearing of the 
anneal be proceeded with. 

I, therefore, accent the appeal and, 
setting aside the orders of the Distriot 
Judge, dated the 24*h Januarv, 1921, and 
of the 13tb May, 1920, remand the oase to 
his Court for disposal of the appeal in 
accordance with law. Costs of this Court 
will be costs in the cause. 

Case remanded. 
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Harrison, j. 


Bahadur Singh— Petitioner 

v. 

Wasatoa Singh and others —Respondents. 

G. R. P. No. 660 of 1921, decided on 30th 
Judo, 1922, frcm tbe order of Addl. District 
Judge, Lahore, dated 7th April, 1921. 

Civ. Pro. Code, 0 9, r. 13—Application to set 
aside ex parte decree—Dismissal for /allure to pay 
process-f>e—Appeal lies. 

An application to set asi ie no ex parte decree 
wan oonpicned to tbe reoord room owing to tbe 
applioaot's failure to pay the process-fee lor service 
ol ootioe : Beli tbe order amounts to a dismissal 
ol tbe application to set aside the ix parte decree 
under 0. 9. r. 13 aDd ao appeal lay. [P. 281, G. 2.] 

Shaukat Rai —for Petitioner. 

Kishen Chand —for Respondents. 


Judgment:—Tbe plaintiff in this case 

brought a suit for possession of certain land 
and wan given a decree ex parte on 30:b 
November 1920. Oo the following day, tba 
1st December 1920, the defendant applied 


to have the ex parte decree set aside. The 
17tb of December was fixed for the hearing 
of this application and an adjournment was 
given to the 5th of January, as notice had 
not been served for the 17th Deoember. 
The applicant failed to pay the process-fae 
and consequently on tbe 5th of January the 
application was consigned to the reoord 
room. This I tak6tobe tantamount to an 
order dismissing the application. An 
appeal was presented to the District Judge, 
who has held that it does not lio, inasmuob 
as the order must be treated as being 
under Order 9, rule 2 and not Order 9, 
rule 13 and that, therefore, the proper 
remedy for the appellant w«s an applica¬ 
tion under Order 9, rule 4 and not 
an appeal. From this order this revision 
bas been presented and the first question 
to be deoided is whether the appeal 
did or did not lie to the Distriot Judge. 
Counsel for the petitioner relies on three 
rulings: Kumud Kumar Bose v. Hari 
Mohan Samadar (l), Sacheeni v. Kanta 
■Hazt (2) and Palcari Pramamk v. Sarat 
Swtdart Debya (3). In all these the 
application for setting aside the ex parte 
decree was dismissed in default aud in all 
it was held that this order of dismissal in 
■ default was an order under Order 9, 

fij (1915) 91 O.L.J. 628 - 80 I.O. 45. 

(81 (1916) 86 1.0. 798. 

(8) (1917) 87 1.0. 885. 


role 13, and, therefore, aD appeal lay. In 
both Kumud Kumar Bose v. Hari Mohan 
Samadar (1) and Sacheeni v. Kanta 
Eazi (2), Counsel for the petitioner applied 
for an adjournment, and, on this being 
refused, withdrew In Pakari Pramamk v. 
Sarat Sundan Debya 13 1 there was do sorb 
of appearance at all. On the reasoning 
adopted by the learned District Judge the 
orders should have been treated as being 
under Order 9, rule 3 from which there 
is no appeal and against which the 
aggrieved party must seek his remedv by 
an application under Order 9, rule 4. This 
view, however, was not taken, and the 
result rather than the intermediate stage 
being looked to, the final order was treated 
od all three occasions, in spite of having 
been passed in default aDd not on the 
merits, &9 being an order under Order 9, 
rule 13. Both views of the nature of the 
order are possible and I follow that taken 
throe times by tbe learned Judges of the 
Calcutta High C)urb and hold that the 
result of the order being a dismissal of the 
application to set aside the ex parte decree, 
an appeal lay. I, therefore, aooept the 
application lor revision and direot that the 
appeal be decided on its merits. Under 
tbe circumstances of the oam and as it is 
olear thai the successful petitioner did not 
state his oase fully or rather the law on 
the suhjeot before the Distriot Judge. I 
think the oorreot order is that the parties 
should pay their own oosts in this appli¬ 
cation for revision. 

Application allowed. 


1924 Lahore 281 (2). 

Broadway, j. 

Chiragh Din —Appellant 

v. 

Muhammad Usman Khan and others — 
Respondents. 

S. A No. 803 of 1921, deoided on 16bh 
May, 1922, from the decree of District 
Judge, Jullundar, dated 17th February, 

.Pnurty Act, S. Ill (g)-Denial 
o/ landlords title must be in clear terms-Lessor 
must do some act to show his intention of determin- 
%ng the lease. 

RepuduHon of a landlord's tale is a ground of. 
lorfoltatB In other words a tenant forfeits his 
voiding if he denies his landlord's title in oleae' 
unmistakable terms, not only mast there be * 
dental of title to bring about a forfeiture but the . 


282 


CHIRAGH DIN v. MUHAMMAD USMAN khan (Broadway, J.) 1924 Lahore 


lessor must do some aot showing his iateutioD to 
determine the lease. The mere assertion of a title 
as owner by a person havmg rights in land of a 
very substantial kind should not necessarily be 
treated as denial of the title of a landlord whose 
rights are of an attenuated charaoter. The denial 
itself must be in clear unmistakable terms. 
(2 L.W. 941. Re/.) Denial of a landlord's title in 
the pleading of a suit may work forfeiture but the 
denial cannot be taken advantage of in the same 
suit. [P. 264, C. 1. and P. 283, C. 1.] 

( 6 ) Transfer of Properly Act—Principles apply 
to the Punjab. 

Tbe Trausfer of Property Act is not in force in 
the Punjab but the Courts in the Puojab will be 
guided by the principles thereiu enunciated. 
(42 Mid. 589 (P.C.i Foil ). (P. 283. C. 2.] 

* (o| Eviden e Act, S. 115 — Lessor allowing a 
person to purchase at Cowl auction a lease-hold 
subject to a right of lor texture—Lessor cannot 
exercise that right as against him. 

Where the lessor did not exercise bis right to 
forfeit the tenanoy for two years after his title was 
repudiated by the tenant aud allowed a third 
party to purchase tbe leased property at a Court 
auctioo he was held as estopped as against the 
third party Irom setting up the forfeiture which 
was considered as waived. 

Tirath Ravi -for appellant. 

Eamvar Dalip Singh —(or respondents. 

Judgment :—One Miran Bakhsh was 
indebted to Umar Draz Khan. Miran 
Bakhsh died and after his death Umar 
Draz Khan obtained a decree against 
Mt. Rabia, widow of Miran Bakhsh, for a 
sum of Rs. 1.140-0-0. 

In execution of this decree a house was 
attached on the 14th October 1908. There¬ 
upon one Elahi Bakbsn tiled objections 
to the attachment alleging that he had 
purchased the said house from Mt. 
Rabia and that it was, therefore, not liable 
to attachment in execution of the decree 
in favour of Umar Draz Khan. This 
objection being allowed Umar Draz Khan 
instituted a suit asking for a declaration 
that the 9aid house was liable to attach¬ 
ment in execution of his decreeaod obtained 
a deoree in his favour on tbe 4th December 
1915. Before the house was brought to sale, 
however, one Mohammad Usman Khan 
came forward on the 22nd November 1916 
objecting to the sale of the site wbioh he 
alleged belonged to him. His objection was 
dismissed on the ground that it had been 
made many years after tbe original attach¬ 
ment. He thereupon instituted a suit 
asking for a declaration that he was the 
owner of the site and that only the malba 
was liable to attachment. On the 27th 
July 1917 a deoree was passed in his 


favour declaring that he was the owner of 
the site but at the same time declaring 
that the malba and the right of residence 
were liable to attachment and sale. This 
decree was confirmed on appeal hv the 
District Judge on the 19th of November 
1917. 

On the 8th Ootober 1919 the said house 
was sold by public auction exclusive of the 
site and was purchased by one Cbiragh 
Din for Rs. 4,150-0-0. Chiragh Din 
obtained possession of the house. 

On tbe 3rd December 1919 Mohammad 
Usman Kban instituted the suit out of 
which this appeal had arisen claiming to 
be entitled to eject the defendants, who 
wore Piran Ditti, widow of Umar Draz 
Khan, and Mt. Rabia and the auction- 
purchaser, Chiragh Din. He based his> 
right to eject on the allegation that in the 
declaratory 9uit which was decreed in 
1917 Mt. Rabia had denied his (the plain¬ 
tiff's) title in the sita and set up her own 
proprietary right in it, thus forfeiting the 
lease and rendering herself liable to 
ejectment. 

On behalf of tbe auction-purchaser. 
Chiragh Din, it was contended that in the 
declaratory suit of 1917 it bad specifically 
been held that the right of residence and 
malba were liable to he sold and that be 
had purchased these at an auction-sale- 
and was not, therefore, liable to ejectment. 
The trial Court dismissed the plaintiff's 
suit accepting Chiragh Din’s contention. 
Against this dismissal Mohammad Usman 
Kban appealed to the learned Distriot 
Judge who held that Mt. Rabia having 
denied the plaintiff’s title and set up her 
own had lost her right to the tenancy and 
that, therefore, Cbiragh Din was liable to 
ejectment as he could not purohase more 
than the rights Mt. Rabia had in the house. 
Mohammad Usman Khan’s suit was 
accordingly decreed, Chiragh Din being 
given three months in which to remove the 
materials. 

Against this deoree tbe defendants have 
come up to this Court in second appeal 
through Mr. Tirath Ram and I have heard 
Mr. Dalip Singh on behalf of the plaintiff. 

In the plaint it i9 averred that the for* 
feiture of the tenanoy took place owing 
to the denial of the plaintiff’s title by 
Mt. Rabia in the declaratory suit deoided 
in 1917. A reference to that declara¬ 
tory suit shows that in paragraph 2 of 
the plaint it was stated that the plaintiff 
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was the owner of the site and that 
Miran B*kbsh and after him Mt. Rabia 
were tenants (raiyat) qua the site 
under plaintiff. In her written statement 
in that oa9e Mt. Rabia, referring to 
paragraph 2 of the plaint, stated that she 
was ignorant of what was therein alleged 
and added that her husband bad erected 
the bouse in Question at a cost of Rs. 15.0U0 
and that the family had been in possession 
of the said house ever since bataur malik 
and that there was no written raiyat nama. 
Prior to the settlement of iesue9 the 
statement of Mt. Rabia’s agent, her 
brother, was reoorded aod he there stated 
that Mt, Rabia was the owner and 
not a tenant of the plaintiff. Mr. Tirath 
Ram for the appellant contended that 
as a matter of fact Mb. Rabia, if she 
bad denied the plaintiff’s title, had done 
80 many years before, namely, when she 
had sold this house to Elabi Bakhsh, and 
he contended that the denial, if any, should 
be taken to date from the deed of sale in 
Llabi Baksh’s favour and the respondent 
must be pinned with knowledge of it. The 
respondent was not, however, a party to 
that deed of sale nor to the suit which 
ultimately was filed by? Elabi Bakhsh and 
disposed of against him. I am unable to 
see any justification for holding that be 
must be pinned with knowledge of the 
denial referred to as being evidenced by 
the deed. Id the declaratory suit, however, 
the plaintiff says in his plaint that bis 
right bad been denied prior to suit probably 
in ordor to show that be had a cause of 
action and in any case I do not think that 
in that suit he could have sued for the 
eviction of Mb. Rabia (as contended 
by Mr. Tirath Ram), for the declaratory 
IU 16 was the result of his objeotioDs being 
overruled by the Executing Court. The 
denial of hie title in the declaratory euit 
would not work a forfeiture of which ad- 
vantage would bo taken in that suit. I am, 
therefore, unable to accede to Mr. Tirath 
Ram’e contention that the plaintiff 
should have sued for eviction in that de¬ 
claratory suit. In this view I am support¬ 
ed by the dictum of their Lordahipe of 
the Privy Counoil in a case reported as 

maharaja of Jeypore v. Rukmini Patta- 
mahadevi (1). 


(1) 1919) 43 Mad. 689=86 M.LJ. 648-=7 A 7 
652-39 O.L.J. 628—21 Bom L B fifi 

R “ W - N ‘ 371-38 O.W.N.' 889- 
M.L.T, 16-10 L.W. 881-601,0. 681 (p.( 


Next it was contended by Mr. Tiratfcr 
Ram that, so far as the present appellant 
Chiragh Din was concerned, the suit was 
bad, inasmuch as in the declaratory decree it 
had specially been declared that the right of 
residence and the malba were liable to sale 
in execution of tbe decree in Umar Draz's 
favour. It was urged that, although that 
decree was finally passed on cbe 19tb Nov¬ 
ember 1917 the present suit was not insti¬ 
tuted till December 1919 and that tbe 
plaintiff's silence for those two years should 
be regarded as a waiver of his right to en¬ 
force the forfeiture set up, more especially 
as the plaintiffs inaction for that period of 
two years iQ spite of the explicit declara¬ 
tion in the decree that the right of residence 
was liable to be sold, had induoed Chiragh 
Din to pay a sum of Rs. 4,150, when the 
right of residence and malba were brought 
to sale. As against this Mr. Dalip Singh 
contended that mere inaotion or silence 
for two years could soarcely be treated 
as a waiver, inasmuch as the plaintiff had, 
under article 143 of the Indian Limitation 
Act, a period of twelve years within which 
to sue for tbe eviction of tbe tenant who 
bad denied bis title. He further pointed 
out that, as soon as the right of residence 
was Bold, i.e., on tbe 8th October, 1919, 
tbe plaintiff lost no time io taking the 
Decessary action to establish his right. That 
the repudiation of a landlord’s title is a 
ground of forfeiture is dow a reoognised 
feature in this country. It has been given 
effect to in the Transfer of Property Act, 
1882, Jd section 111 (g) and this rule is 
based on the English Law as to forfeiture 
whioh is that a tenant forfeits his holding if 
he denies his landlord’s title in clear unmis¬ 
takable terms— vide Maharaja of Jeypore 
v Rukmini Pattamahadevi (1). Tbe Trans¬ 
fer of Property Act is not in force in this 
Province but, it has repeatedly been held 
that tbe Courts in the Punjab will be 
guided by tbe principles therein enunciated. 
Section 111 (g) is as follows : “ A lease 
of immoveable property determines by for¬ 
feiture, that is to say.in oa8Q . 

the leesee .... renounces bis oharaoter as 
auoh by setting up a title in a third person 
or by claiming title in bimself; and in 
either case the lessor or his transferee does 
some act showing his intention to deter¬ 
mine the lease," 

It would appear, therefore, that not 
only must there be a denial of title to bring 1 
about a forfeiture bub the lessor musb do 
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some acfc showing his intention to deter¬ 
mine the lease. The question is whether 
in the present case the landlord expressed 
his intention to determine the lease in any 
way or whether hi3 inaction for a period of 
two years can be regarded as a waiver. 
This matter is not free from difficulty. 
As pointed out in Kolangoraih Raman 
Nayar v. Kannotn (2». the mere asser¬ 
tion of a title as owner by a person 
having rights in land of a very substan¬ 
tial kind should not necessarily be treated 
as denial of the title of a landlord whose 
rights are of an attenuated character. 
The denial itself must he in clear unmis¬ 
takable terms. In the present case the 
value of the site compared with the value 
of the buildings thereon is exceedingly 
small. The ground rent thereof appears 
to be practically negligible. There was 
no raiyjxtnama in writing, and in her 
written statement Mt. Ribia stated that 
she knew nothing of the lease sot up. 
The plea in her written statement I would 
not regard as a serious denial but would 
treat it more as a denial of the plaintiff’s 
claim in order to put him to proof. The 
subsequent statement by her agent, how 
ever, appears to me to be a defioite 
and unequivocal claim to sot up Ms. Ribia’s 
title. 

I must, therfore, hold that the landlord’s 
title was denied in the declaratory suit 
and that this denial rendered the tenancy 
liable to forfeiture. But in order to give 
effect to this forfeiture it was necessary 
for the plaintiff to do some act indicative 
of his intention to determine the lease. 

Mr. Tirath Ram did not deny that the 
plaintiff could sue for eviotion within a 
period of 12 years. His contention was 
that the plaintiff must be held to have 
waived his right to forfeit the tenancy 
by his inaction for two years in spite of the 
decree which declared the right of residence 
liable to sale and thus induced the appel¬ 
lant to purchase a valuable right. 

As I have said above, the matter is not 
free from difficulty but, it seems tome that 
there is some force in Mr. Tirath Ram’s 
contention. Plaintiff in his declaratory 
suit had clearly asked for a declaration 
that the site was his and that all that was 
liable to be sold was the malba. The 
deoree that was granted was that, although 


iff)) (1915) 2 L.W. 941 = (1915) M.WN. 793- 
311.O, 164, 


the site belonged to the plaintiff and was 
not liable to be sold, the right of residence 
and malbi were available to the deoree- 
holder, Umar Draz. In spite of this 
declaration the plaintiff took no steps to 
evidence his intention to determine the 
lease on the ground that it had become 
forfeited. The right of residence and the 
malba were in due course put up for sale 
in public auction and bought in by Chiragh 
Din and in was not till then that the 
plaintiff thought fit to evince his intention 
to determine the lea-e. 

In the declaratory suit brought by him 
in 1916-17 Mr*. Ribia was impleaded 
as a defendant, and in the plaint it was 
specifically stated that she had denied the 
plaintiff s title. Although it wa9 not possi¬ 
ble to claim a forfeiture in the declaratory 
suit, the plaintiff could have sued to evict 
Me. Ribia on the ground alleged, viz %% 
her denial of his title, and I think that 
the plaintiff must be held to have known 
that Mt. Rabia had denied his title 
prior to the institution of the declaratory 
suit, for ha definitely asserts this faot 
in the plaint in that suit. This being so, 
it is clear that he fought out the declaratory 
suit with the knowledge that his title 
bad been denied by his tenant, and the 
decree passed in his suit to the effect that 
not only the malba but the right of resi¬ 
dence also was attachable in the decree 
against his tenant, should have made him 
more diligent and prompt in indicating his 
intention to determine/he lease. Instead 
of doing this, however, he remained passive 
until the right of residence and the malba 
bad actually been auctioned and then,,and 
then only, did he take any action. In these 
circumstances it seems to me that the 
appellant, Chiragh Did, oan claim, with 
somo justification, that be was induoed 
to purchase at the auction-sale by reason 
of the inaction of the plaintiff which led him 
to conclude that the plaintiff had no inten¬ 
tion of determining the lease, and that 
it would be inequitable to allow the plaint¬ 
iff to take up a different attitude at this 
stage. According to the plaintiff’s own 
admission in the plaint in the declaratory 
suit he wa9 aware that his tenant had 
denied has title. In the course of the said 
suit the said title was again denied by 
Mt. Rabia. The deoree in the said 
9 uit dearly deolared that the right or 
residence in the house was liable to be 
sold* 
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His inaction for two years, therefore, 
was conducive to the belief that he had no 
intention of taking advantage of the denial 
of bis title to determine the lease, and it 
seems to me that there can be no doubt 
that it was under this belief that the appel¬ 
lant tendered bis bids at the auction. 
Doubtless tbe pUintifi' may, iu ordinary 
circumstances have bad 12 years within 
which to bring a suit to evict Mfc, 
Bubia, but when bis inaction has induced 
a third terson to pay large sums of money 
I think it would he inequitable to hold 
otherwise than that the plaintiff had 
waived his right to determine the lease or 
at any rate was estopped from suing to 
evict. 

I accordingly aocept. this appeal and 
dismiss the plaintiff's suit with costs 
throughout. 

Appeal allowed. 
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Maktinkau, j. 

Hukam Chcnid —Appellant 

v. 

The Bank of Multan, Limited , in Liquid¬ 
ation —Respondent. 

Mis. F. A. No. 1167 of 1921, decided on 
11th January, 1922, from the order of 
District Judge, Multan, dated 2nd May, 
1921. 

'Companies A cl (VII ot 1913) S. 235 Subs. ( 3 ) 

A UU Z r '? ,ve, y°' ccmiema ion fj, mi7 aunce 
Act, r At t. 36 * J%milaiijn A ‘ l Limitation 

An Application (or the recovery of oorrpensatioo 
for mialeaeaooe made under 8.of ebe Company 9 * 
Aol ie treated *e a aim by virtue o! 8ob-e. Cl) and 
such a fluu ia governed by Art. of ib« Limi¬ 
tation Aoi, and as no new rights and liabilities are 
created, ihe oaune of aoliou dop« not an*? on the 
date of the winding up order but tun* must run 
from tbe date of tbe miBlea^anco for which com- 
poDSatioo is sought, [p, 5 J 9 G, c. |.] 

6 . JT. Mukeiji —for Appellant. 

Bhagat Bern Pun—lor Respondent. 

JudgmentOn tbe 12th August 1920 
au application was made by tbe Liquida- 
tor °f the Bank of Multan under section 
^30 of the Indian Companies Aot, VII of 
1913, for the reoovery of Rs 965-4-fi from 
ilukam Cband as compensation in respeot 
ot a certain misfeasance and breach of 
boat committed by him in 1910 when he 
wae Manager of the Bank. The prinoipal 
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plea taken on behalf of Hukam Chand was 
that tbe application was barred by limita¬ 
tion under article 36 of the First Schedule of 
the Limitation Act, that Act being appli¬ 
cable to an apilioation under section 235 
of Act VII of 1913, by virtue of sub -section 
3 of that section, as if such appli¬ 
cation were a suit. The District Judge 
has held that article 120 applies and not 
article 36. and that time runs from the date 
of the resolution for winding up the Com¬ 
pany voluntarily, namely, the 14th April 
1918. and that, therefore, the application 
is within time. He has pas«ed a decree 
for Rs. 588, from which Hukam Chaod 
now appeals. 

It appears to me impossible to uphold 
the order of the learned District Judge. 
Tbe application made under section 235 of 
Act VII of 1913 is by sub-section 3 to be 
treated as a suit for the purposes of limi¬ 
tation ; and the suit is clearly odo of the 
description, mentioned in artiole 36 of the 
First Schedule of tbe Limitation Act, heiDg 
a suit for compensation for misfeasance, 
article 120 cannot he applied where any 
other article is applicable. It is true that 
a > application under seotion 235 of Aot 
VII of 1913 can be made only after a 
winding up order has been passed, and that 
to apply article 36 in the present case leads 
to the RDomolous result that the limitation 
had expired before tbe winding up proceed¬ 
ings began. But the anomaly has been 
created bv the Legislature, and its existenoe 
cannot get rid of the patent fact that the 
suit is one for compensation for misfea¬ 
sance, and is, therefore, governed bv 
article 33. 


+ loamru xvisinoc juage says in his 
judgment that the winding up oalls into 
existence new rights and new liabilities 
which bad not existed before, aod which 
are to bo enforoed by the liquidator and not 
by the Oompany, and hence be concludes 
lhat the period of limitation should com¬ 
mence to run from the date of tbe liquids- 
tion He apparently bases his opinion on 
an novation made in Pyrcll Spinning 

rin,? V nV'' ia Cc L 7npanVl Limited v. Manek 
;» 1), nut that observation related to 
an application made against oontributoriee 
and not to an application of the nature of 

p® pr ® P f “J 0De - 1° Cavendish Bentinck v. 
Penn '21 it wa s held by Lord Maonaghten 

<D (18861 10 B, m . 488^ 
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on page 669 that seotion 165 of the 
English Companies Act of 1862 (which 
oorresDonds to section 23-5 of the Indian 
Act VII of 1913) oreated no new offeuce 
and gave no new rights, but only provided 
a summary and efficient remedy in respeot 
of rights which apart from that section 
might have been vindicated either at law or 
in equity. The same view was taken with 
regard to section 214 of the Indian Com¬ 
panies Act of 1882 in Kumarpuram She- 
shadri v. Pestoncs Jamasee (3). 

I cannot, therefore, agree with the con¬ 
tention that section 235 of Act VII of 1913, 
creates new rights and liabilities and that 
the cause of action arises on the date of 
the winding up order. Time must run 
from the date of the misfeasance for which 
compensation is sought, and the appli¬ 
cation, having been made more than two 
years from that date is barred under 
artiole 36 of the First Schedule of the 
Limitation Aot. 

I accordingly aocept the appeal, set aside 
the order of the District Judge, and dismiss 
the respondent’s application. Under the 
circumstances 1 direct that the parties 
shall bear their own costs in both Court9. 

Appeal accepted. 

(3) (1903) 5 Bom. L.R. 633. 
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Chbvis, j. 

Fakir Chand —Petitioner 
v. 

Fakir— Opposite Party. 

Crim. Rev. No. 1350 of 1921, decided on 
2nd March, 1922, from the case reported by 
the District Judge, Attock at Campbellpur. 

• • (a) Penal Code, S. 117—Trespass on land in 
tenant's possession-Complaint by landlord is 
sufficient. 

Where accused has entered upon property in the 
possession of a tenant with intent to commit an 
offence or to intimidate, insult or annoy that 
tenant, held that he is clearly guilty of an offence 
of orimiDal trespass and a complaint by the land¬ 
lord is sufficient to 86t the law in motion just as 
muoh as a oomplaint by thojtenant. [P. 386, 0. 9.] 

• (b) Crim. Pro. Code, 8. 439—Revision from 
acquittal lies. 

The High Court dearly has power on the revision 
side, to set aside even an order of acquittal and 
may well do so when the order is based on a 
misapprehension of law. (8 P. R. 1918, Foil.) 
[P. 386, C. 3.] 

Order:—The Magistrate has aoquitted 
the respondeat of an offence under sec¬ 


tion 447, Indian Penal Code, merely because 
the complainant, who is the owner of the 
land was not in physical possession, the 
possession at the time of the alleged offence 
being with a tenant. As the learned 
District Magistrate points out, this is no 
sufficient ground for a discharge or acquittal, 
see Imperatnx v. Keshaval Jekrishna (1), 
Nga Po Tok v. Emperor (2) and Prayag 
Singh v. Mrs. Morgan (3). If the respon¬ 
dent has entered upon property in the 
possession of a tenant with intent to 
commit an offeuce or to intimidate, insult 
or annoy that tenant, he is clearly guilty 
of an offence of criminal trespass and a 
complaint by the landlord is sufficient 
to set the law in motion just as muoh as 
a complaint by the tenant. 

This Court clearly has power on the 
revision side to set aside even an order of 
acquittal and may well do so when the 
order is based on a misapprehension of 
law, see Emperor v. Thamman (4). 

I set aside the order of acquittal and 
direct the Magistrate to proceed with the 
case and dispose cf it on the merits. 

Order set aside. 


(1) (18971 51 Bom. 536. 

(9) (19)8) 30 Or. L.J. 115 = 49 I.C. 99 

(3) (1921) 33 C.L.J. 118 = 25 C.WN. 425 = 22 Cr. 

L J. 494 = 62 I.C. 190. 

(4) (1918) 8 P.R. Cr. 1918 = 17 P W.R. Cr. 1918 = 

19 Cr. L.J 399 = 44 I.C. 761. 
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Abdul Raoof, j. 

Chandu Lai —Appellant 

v. 

Daulat Ram and others —Respondents. 

S. A. No. 1643 of 1921, decided on 23rd 
March, 1922, from the deoree of Senior 
Sub-Judge, Ludhiana, dated 28th April, 
1921. 

Registration Act Ss. 17, ig^PartUion-Docu- 
ment evidencing partition—Rroistralion necessary 
—Oral evidence not allowed —Evidence Act, S. 0l» 

Wbero a dooument is intended to be the evidenoo 
of a partition effected betweon the parties thereto 
it requires rcgistrUion under 8. 17 and if 
unregistered is inadmissible in evidence aooording 
to the provisions of 8. 49. Oral evidenoo as to 
the terms of suoh a dooument is shut out by 
8. 91 of the Evidenoo Aot. 

B. Tek Chand —for Appellants. 

Jai Gopal Sethi —for Respondents. 

Judgment :—This was a suit for the 
recovery of possession over a dtorhi 
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marked jim on the plan. The trial Court 
decreed the suit and the lower appellate 
■Court has dismissed it. The plaintiff has. 
therefore, come up in seoond appeal to this 
Court. The following facts will disolose 
the nature of the questions that are to be 
deoided in this second appeal:— 

The properties marked alif, be, jim, dal, 
mim and two tawelas were purohased 
jointly at an auction-sale on the 27th 
November. 1917, for Rs. 1,700 by three 
persons, namely, Chandu Lal, plaintiff, 
Bansi Ram father of the defendants, Daulat 
Ram and Mul Raj. An oral partition is 
said to have been made on the 16th 
February, 1918. According to the plaint 
the agreement by which the partition was 
effeoted was subsequently reduced to 
writing. According to the plaint the docu¬ 
ment was written after three days, namely, 
on the 19oh February, 1918, and according 
to the defence the document was written on 
the same date immediately afrer the oral 
partition had been effeoted. The plaint 
stated that the properties alif, jim and dal 
by the oral partition fell to the lot of the 
plaintiff and that immediately possession 
was delivered to him, that the rest of the 
properties fell to the lot of Bansi Ram and 
Kisbna Jat and that the plaintiff enjoyed 
possession over the deorhi marked jim for 
about fifteen months when he was forcibly 
dispossessed by the dofendants. 

The defendants resisted the suit on the 
allegation that the deorhi jim had been 
allotted to their father Bansi Ram and that 
they were in possession of it in accord¬ 
ance with the partition. The defendants 
'further alleged that the partition was effect¬ 
ed by a written document and that the 
plaintiff was not entitled to produce oral 
evidence to support hie claim. 

The trial Court held that the partition 
deed was compulsorily registrable under 
section 17 of the Indian Registration Act 
and for want of registration it was inadmis¬ 
sible in evidence with reference to the 
provisions of section 49 of the Act. It, 
however, held thatthe plaintiff was entitled 
to produoe oral evidence to prove the 
partition and that the evidence adduced 

on his behalf established his title to the 
deohn. 

In appeal by the defendants the lower 
appellate Court agreed with the Court of 
first instance in holding that the document 
required registration and that it was in¬ 
admissible in evidence. It, however, dis¬ 


agreed with the trial Court as to the 
admissibility of oral evidence to support the 
alleged partition and dismissed the suit of 
the plaintiff for want of proof. 

In second appeal it has been contended 
by Mr. Tek Chand, the learned Advocate 
for the plaintiff-appellant, that the document 
was not a partition deed, but it was merely 
a memorandum of the oral partition and, 
therefore, did not require registration. It 
was also argued by the learned Advocate 
as a corollary to the above argument that 
as the partition was effected verbally oral 
evidence was admissible to prove the 9aid 
partition. He relied on the oases of Ram 
Das v. Nadir Shah (1) and Amar Nath v. 
Khudu Mai (2) in support of his argument 
that a mere recital of an accomplished parti¬ 
tion in a dooument did not make the 
document compulsorily registrable under 
section 17 of the Act. Mr. Sethi, on the 
other hand, has contended that from the 
construction of the partition agreement 
and from the surrounding circumstances of 
the case it is clear that the intention of the 
parties was that the document should be the 
only repository and appropriate evideDoe of 
the partition and as the deed was not 
registered it was not admissible under 
seotion 49 of the Registration Act to estab¬ 
lish the faot that the property was so par¬ 
titioned with the result that seotion 91 of 
the Bvidenoe Act excluded oral evidenoe in 
support of the transaction. He has relied 
on Opendra Nath Bancrjce v. Umesh 
Chandra Banerjee (3) in support of his 
contention. It was held in that case that 
a deed by which the partition of the 
immoveable property is effeoted or whioh 
deolares suoh a partition previously effeoted 
by the parties, is compulsorily registrable 
under olause (6) of the Registration Aot.” 
The question to be deoided, therefore, is 
whether it was intended by the parties to 
the partition agreement that the dooument 
was to serve as the repository of the 
arrangement arrived at by them. The 
dooument begins with the usual expression 
found in formal documents, mayan keh 
Bansi Ram pisr Thahur Das etc., etc. and 
ends with the usual expression to be found 

j^i. < * 00C * 3 • lehaza yeh tkrar nama 
Likh dxya hat keh sanad rahe. It is signed 

(1) (1922) 69 I. 0. 608. 

(9) (1920) 28 P.L.R. 1920-83 P.W.R. 1919- 
OS I.Ot 128. 

(3) (1910)l 12 C.L.J. 26-16 C.W.N. 376-6 1.0. 

• 346* 
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by the executants and is witnessed by two 
witnesses. The whole context of the 
document shows that it was intended to be 
a deed of partition. The contents of the 
document leave no room as to the intention 
of the parties and may be reproduced to 
bear out the view that I have taken : — 

il lay \n ki B insi Ram pisr Thakur Das t 
Chan iu Lal pisr Badawa Ram zat 
Brahman , wa Rishna walad Wazva Quam 
Jat Hindu snknac Samrala. Tahsil Samrala 
kc muqnran ham jo ki mnzhiran ne makanat 
ba tafsil zail sirkari nakul o bazar in nilam 
muwamkha 27th November 1917 bi uaz 
mubligh 1700 rupaya hani liar sen htssa - 
daran minznr ho chnkn hat aur rupiya 
dakhil Rhazana Sarkar kar diya gnya.hai 
woh ab ham har sen hissadaran ne bahami 
toqsim is tarah par kar liyihai—yake 
viakan nhayashi ;/$ men Nub Tihsddar 
Sahib Sammla abnd the ma baithak jo ke 
kucha am men hai v } oh bo, qabaz muzhir 
Bansi Ram wa doyam makan bila snqf 
marnf kohna is ki ek duvar bar jnn>b i- 
gharb pukhta hai ma deorhi bda snqf wa 
vialba darnia ba qnbza Muzhir Chandu La\ 
soy am makanat har do tavelnjat ba qabza 
muzhir Kishna Jat kirliya hai aur apna 
opna qabza her sell hissadaran ne kar 
liya hai kisi qi>m ka tanazi bahat maka - 
nal kc ham har se hissadaran ka nahi iaha 
hai. Agar hot shakhs hissadar har seh 
hissadaran mm se Iasi qism &a bibat 
viakant w ke taq^mi shnda ho chukc Inin 
aur apna apna q »bza kar liya wya, hai 
mutriz ho gi to woh kisscdar mubligh tin 
sau rupaya harjana kc dene ka zmimcvar 
hoga t hhazi yrh iqraniama likh diya hai 
kx sanad rahe 

Mnwarrisha 19 h February 1918. 

(We, Btn$i Rim, son of Tnakur Da*, 
and Chandu L»l, son of Badhawa Ram 
caste Brahmin, ami Kishna, son of W^z*ra, 
oaste Jat Qm iu, residents of Samrala, do 
hereby declare a9 follows: 

We, the three co-sharers, have now 
divided among ourselves the following 
houses, being Government nazul property 
with respeot to which auction-wale, (fated 

the 27th November f >r Rs 1,700 has been 
confirmed in favour of all three of us and 
the money has been deposited into the 
Government treasury ; (1) Residential 

bouse which was rccui ied bv the Naib 
Tahsildar of Samarala, with a baithak in a 
pubUo kucha has been allotted to me. Bmsi 
Ram, (2) unroofed house known as kohna 
having one of its walls to the west built 


of pacca masonry with an unroofed deorhi 
and debris to roe, Chaudu Lal, and (3) two 
stables to me, Kishna Jat. We have 
taken possession of the properties allotted 
to us respectively. We have been left no 
dispute whatsoever with respeot to the 
houses If any of us the three co-sharers, 
raises any sort of objection with respeot to 
the bouses, wnicb have been divided and 
taken possession of by us respectively, he 
shall be liable to pay Rs. 300 as damages. 

Hence, we have drawn up this agreement 
90 that it may servo as authority. 

Dated the 19th February 1918.) 

Mr. Tek Chaod has argued that theobjeot 
for which this.document was executed three 
days after the oral partition was to provide 
a penalty for the non-performance of the 
oial agreement, and he relies upon the 
following clause contained in the deed: 

Agar koi shakhs hissedar har seh hissedar - 
an men sevisi gism ka babat makanat jo ke 
tnqsim shuda ho chuke ham aur apna apna 
qabza kar hya giya hat mutriz hoga to woh 
hissedar mubbgh tin sau rupaya harjana ke 
dene ka znnnvwar hoga 

The gist of his contention is that the 
statement contained in tho deed as to the 
partition was a mere recital of the facts 
relating to the oral partition for the pur¬ 
poses of the covenant as to the payment of 
money in case of a broach of the contract. 
In tho case of Gurumukh Swgh v. Pholo 14) 
a .similar question arose with reference to a 
deed of exchange and it wa9 decided in that 
case that “on consideration of the document 
as a whole it was clear that it was not 
intended by the parties to be merely a reoital 
of a completed exchange with an agreement 
for pa\ ment of money as a penalty, but was 
intended to bo the instrument supersed¬ 
ing and embodying the oral bargain whioh 
necessarily precedes every such contraot, 
and, therefore, required registration. M Id 
the case of Bula Singh v. Gurdit Singh (5) 
under somewhat similar circumstances the 
agreement of partition wa9 held not to be a 
mere recital of a previous oral contract and 
the document was held to be compulsorily 
ropisirablo. 

I t is not necessary to multiply authorities 
on this point, beoause each case must be 
decided with reference to the parbioulai 
circumstances of its own. After consider¬ 
ing the document as a whole I have not 
the least doubt that the dooument was 

(4)I1R94) 120 P.R. 1394. 

(6) (1896) 10 P.B. 1896. 
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( intended to be the evidence of tbe partition 
effected between tbe parties. 

Mr. Tek Cband has laid great stress on 
tbe following expression in tbe document, 
namely, " bahami taqeim is tarah par kar 
liya hai apna apna qabza har sell hissedaran 
ne kar liya hai kisi qism ka tanaza babat 
makanat ke. home har seh hissedaran ka 
tiahin raha hai,” and ba9 argued that 
inasmuch as this referred to what had 
already taken place it must be concluded 
that the document was intended to contain 
a mere recital of an accomplished fact. 
This argument, in my judgment, has no 
foroe, because common experience 6bows 
that almost all documents are drawn up in 
this manner and the verb in the past tense 
is usually employed simply with the object 
of making it clear that the thing mentioned 
in the docucnoot was an accomplished 
faot. It conveys the idea that the contract 
entered into between the parties has 
aotually taken place. Tbe document, in 
my opinion, required registration and being 
unregistered was inadmissible in evidenoe 
with reference to the provisions of seotion 
49 of tbe Registration Act. The deoision 
of the question as to the inadmissibility 
of oral evidence to prove the terms 
of the contraot embodied in the doou- 
ment depends upon tbe true construc¬ 
tion of section 91 of the Evidence Act. 
That seotion provides that “ when the terms 
of a contraot, or of a grant, or of any other 
disposition of property, have been reduced 
to the form of a document, and in all cases 
in which any matter is required by law to 
be reduced to the form of a dooument, no 
evidence shall be given in proof of terms of 
snoh contract, grant or other disposition of 
property, or of suoh matter except the docu¬ 
ment itself, or secondary evidence of its 
contents in oases in which secondary evi¬ 
dence is admissible under the provisions 
hereinbefore contained.” Now.it is manifest 
that tbe terms of the contraot in this case 

mTh mu” / 0duced t0 the forffi of a d °ou- 

ment The document itself, therefore, could 

o^ b0 f D i e T n in proof of fch0 terma of the 
admitted bUt ’ aa , alr0ai3 y held - cannot be 
tion Thn n v-d deDCe f0r WaDfc of regi3tra - 

ZZTsl’ nader 

1934 L/37 4 88 


possession could Dot be reoognised. This 
claim, however, was not put forward in the 
Courts below aDd I do not think I would 
be justified in allowing the plaintiff to set 
up, for the first time in second appeal, a 
new plea. If the plea had been raised in 
the Courts below the defendants possibly 
would have met it on various grounds. In 
that case it would have been necessary to 
adduce evidence in support of the defence. 
I am not, therefore, disposed to entertain 
the plea. He has also contended that his 
client should be granted a decree for 
possession on his possessory title, as he 
had been in possession for considerable 
time before he was forcibly dispossessed by 
tbe defendants. Tbe deoision of this plea 
also must rest upon evidence and, therefore, 
it cannot be allowed to be raised in second 
appeal. 

The result is that the appeal fails and is 
dismissed with oosts. 

Appeal dismissed. 
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Abdul Qadir, j. 
Musa and another— Appellants 


v. 


Gul Muhammd and others— Respondents. 


S. A. No. 1889 of 1921, decided on 14th 
February, 1922, from the decree of Distriofc 
Judge, Gujaranwala, dated 23rd May, 1921. 


(a) Coshartrs-Gi/t to two persons without dtfin- 
xng shares is not necessarily joint—Where parties 
are other than Hindus, presumption of tenancy-in- 
common arises. y 


unuuut uo assumed merely bv the 
circumstance that it is made in favour of two or 
more person, without d, fining their shares and 
in oases of donees who ato iooapable of forming a 
joint Hindu family, the presumption is that they 
were tenants-in-oommon without beoefit of survi¬ 
vorship. (39 P.R. 1909, Foil.) 


' \ - **“ o- *r (cij— tertifi- 

cate not necessary »/ point of custom is not disputed. 

Where the custom relied on by the appellants is 

? d th , er ° ' 8 n ° d ' spute b «»wn 

h* th^fi 88 ‘. 0 n ,B 6 f ,B w noe . and n0 is9U0 waf » framed 

if “ »■£ ™: °° «"”»■ 


L. Amar Nath Monga —for Appellants. 

Ch. Ghulam Muhammad—tor Respon 
dents. 
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Judgment:—The following pedigree- 
table will illustrate the relationship between 
the parties:— 

MUSTAFA, 

Ml. Bakfct Bhari. 

I 


Mohkam Din. Fateh Din. 

I ! 

Allah Jawaya (donor) Fazal Din. 

I _!_ 

Musammat Rani Bibi. f \ 


I Musa. Isa. 

‘ (plaintiff.) (plaintiff). 

r i 

Musammat Ghulam Ahmad, 

Haliman, (donee) 

(donee). ) 


Gul Muhammad, Fateh Nazar 

(defendant). Muhammad. Muhammad. 

(defendant), (defendant). 


The plaintiffs, Musa and Isa, brought a 
suit against the defendants, sons of Ghulam 
Ahmad, for possession of 50 kanals 18 
marlas of land, situated in Gujrat District, 
and representing the share of Mt. Haliman 
deceased. They claimed that they were 
entitled to the land in suit as collaterals of 
the late Allah Jawaya, who had made a 
gift of it in favour of Mt. Haliman and 
that it now reverted to them, because 
Mt. Haliman had died without issue 
and her line had become extinct. The trial 
Court dismissed the suit and the plaintiffs 
appealed, but their appeal was dismissed in 
limine by the District Judge, who held, 
agreeing with the Court of first instance 
that the donor had made a joint gift in 
favour of Mt. Haliman and her brother 
Ghulam Ahmad, and that on her death the 
whole of her share would pass to her 
brother or his descendants by right of 
survivorship. 

The plaintiffs have perferred a second 
appeal to this Court against the above 
decision and their case has been argued 
before me by Lala Amar Nath Monga, and 
that for the respondent by Chaudhri 
Ghulam Muhammad. 

The facts of the case are briefly as fol¬ 
lows In 1888 Allah Jawaya, who had no 
sons, gifted the land to Mt. Haliman and 
Ghulam Ahmad, ohildren of his daughter. 
The brother and sister both remained m 
joint possession and have been recorded as 
owners in equal shares. In 1901, it is said, 
Mt. Haliman gifted her share to her 
brother, Ghulam Ahmad, and mutation 


was sanctioned in his favour in 1902, 
Mt. Haliman lived for some years after 
making this gift and died childless on the 
19th Ssptember, 1908. The plaintiffs 
brought the present suit on the 1st 
Ootober, 1920 and, making an allowance 
for holidays that preceded the institution 
of the suit, it has been held to have been 
filed within twelve years of the death of 
Mt. Haliman, when the plaintiffs’ right 
to sue began. The first two disputed 
points between the parties were, whether 
the plaintiffs were collaterals of the donor 
and whether the land was ancestral. Both 
these points were decided by the trial Court 
in favour of the plaintiffs and are no longer 
contested. The defendants bad also con¬ 
tended that the suit was barred by time. 
As indicated above, this point was also found 
in favour of the plaintiffs. The remaining 
three issues in the oase were the 
following :— 

Issue No. 3.—Was a joint gift made in 
favour of Haliman and Ghulam Ahmad and 
what was the effeot of it ? 

Issue No. 4.—If the gift be proved joint, 
then, does the property revert to the 
plaintiffs ? 

Issue No. 6.— Have the plaintiffs a right 
of succession and a right of question, when 
the property had been gifted to Haliman 
Bibi and when Haliman Bibi has again 
gifted the very property to Ghulam Ahmad? 

Of these three issues, Issue No. 3 is the 
only one on which the appeal has been 
decided by the lower appellate Court, and 
Issues Nos. 4 and 6 have not been discussed. 

It is contended for the appellants that a 
joint gift oannot be assumed merely by 
the circumstanoo that it is made in favour 
of two or more persons without defining 
their shares, and that in cases of donees, 
who are inoapable of forming a joint Hindu 
family, as the donees in this oase were, 
the presumption is that they were tenants- 
in-eommon without benefit of survivor¬ 
ship. It is urged that this principle is reoog- 
nised by a Division Benob of the Chief 
Court in Munni v. Omrao Singh (1), and 
that this ruling whioh is really helpful to 
the appellants has been misunderstood by 
the Courts below as helping the defendants. 
Reliance is also placed on an unpublished 
deoision of the Chief Court. First Appeal 
No. 116 of 1911 deoided on the 2nd 
August, 1913, wher e the parties were 

(1) (1909) 89 P.B. 1909-66 P.V7.B. 1909 -69 
P.L.B, 1909-11.O. 790, 
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Muhammadans as in this case, and in whioh 
the learned Judges made the following 
observations as to a plea of joint tenancy 
raised by one of the parties in tbe said case : 

“ Tbe contention is that by tbe deed of 
1907 Mt. Pazal Bi6i and her 3on Peroz 
Muhammad became joint tenants with 
survivorship in tbe whole to Mt. Fa^al 
Bibi owing to tbe accident that she 
outlived her son by a few days, and that 
on her death tbe whole would pass to tbe 
defendant Mt. Hussain Bibi (her mother) 
as heir. We do not think it necessary to 
discuss this contention in detail, as we 
agree with tbe District Judge that there 
is no excuse for dragging into tbe case 
„ the doctrine of a technical joint tenancy. 
He has rightly relied on the ruling in 
Munni v. Umrao Singh (1) which we consi¬ 
der binding on us, and ample authority for 
holding that tbe doctrine is entirely in¬ 
applicable except conceivably among mem¬ 
bers of a Hindu joint family. We are here 
dealing with Muhammadan agriculturists of 
the Punjab to whom tbe technicalities of 
English conveyancing are unknown either 
by law or custom and we deoline to read 
into the deed of 29th October 1907 any 
construction based upon the theory of 
survivorship. It should be taken that 
Ghulam Nabi's intention in 1907 was to 
leave tbe land in suit to his daughter and her 
son as tenants-in-common in equal shares.” 

The learned Vakil for the respondent raises 
an objeotion, to start with, that a question 
of oustom appears to be involved in the case 
according to the contention of the appellants 
ana there being no certificate this appeal 
cannot be entertained. He refers to the 
case of Chinii v. Ishar (2) as authority in 
favour of this contention. He alao ureas 
that the finding that the gift was joint was 
a finding of fact. 


The Vakil for the appellants, replying 
ihe above objections, says that even if 
iB not allowed to dispute the finding of fa 
he is entitled to urge that the legal effect 
the so-called jointness of the gift has r 
been correctly understood, and that tl 
being a point of law can be raised in seco 

tSn ' th0ra ia foroe in thi3 °° 

tontion and it must prevail. Kegarding t 

objection as to want of certificate abo 

custom the Vakil for the appellants argu 

that the oustom relied on by his client w 

j yell-known _and_jhere was no disnn 

(3 > (19 $ 9 ;°° 


between tbe parties as to its existence and 
no issue having been framed by the trial 
Court about it, no certificate was necessary. 
He adds that, if it ig held that there is a 
question as to the existence of a custom in 
this case, then the proper procedure would 
be to remand tbe case for an enquiry being 
made on the point and a finding recorded on 
it. He sites a Division Bench ruling of the 
Chief Court, Sohna Mai v. Nanak Ghand (3) 
as an authority in support of this suggestion. 
I think that ruling i9 applicable to the 
present case and the want of a certificate 
should not stand in the way of this appeal, 
as the Courts below have not gone mto the 
question of oustom. 

Another point urged on behalf of the 
respondents is that neither tbe trial Court 
nor the lower appellate Court have decided 
a matter which has an important bearing on 
the case, that is, whether a valid gift had 
been made by Mt. Haliman in her lifetime 
in favour of Ghulam Ahmad and, if so, 
what would be the effect of that gift on the 
relative olaims of the parties. It is pointed 
out that tbe trial Court had framed a 
distinct issue (Issue No. 6) about this matter 
but failed to give any decision on it. The 
Vakil for the appellants admits that the 
point was important and has not bean 
decided and suggests that if a remand is 
oraered it may be directed that a decision 
should be given on Issue No. G. 


uuusiuoriDg CDQ 

arguments on both sides, I think tnat the 
view taken by the lower appellate Court 
as to the effoct of the jointoess of the gift, 
by Allah Jawaya in favour of Mt. Haliman 
and Ghulam Ahmad is opposed to the 
authorities cited above and is not correct, 
and the alleged joinfcnesa does not create 
any right of survivorship in favour of 
Ghulam Ahmad’s descendants. It i s 
necessary, therefore, to remand the case 
for a decision on th Q merits QQder Or( j 0r 

41, rule 23. Civil Procedure Code, 
treating the joint gift as creating only a 
tenanoy-m-common and not a joint 
tenancy The case is. therefore, sent back 

with L ?1T aPP ? UlC(mrt '« taMon 
with particular reference to Issue No 6 as 

iVrL 83 w tfc i 9 Ration of eastern involved 
in Issue No. 4. The stamp on this appeal will 

be refunded and costs will abide the malt! 
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Abdul Qadir, j. 

Ehilu Rain —Appellant 

v. 

M. Bhiranwan Bai and another — 
Respondents. 

S. A. No. 1951 of 1921, decided on 11th 
February, 1922, from the decree of District 
Judge, Jhang at Sargedha, dated the 14th 
June, 1921. I 

Adverse possession- Once legun is not suspended 
during seisin bp limited owner. 

In a oa90 is which limitation once began to ran 
against a male owner, the lact that between h:m 
and the next reversioner, a widow with a life-estate 
intervened, would make no difference and would 
not give a fre*h starting poiut (or limitation. 
(6 P.R. 1912, Foil ) fP. 292. C. 2.] 

Ganga Ram —for Appellant. 

M. L. Puri and G. S. Salariya— for 
Respondents. 

Judgment:—Mt. Bhiranwan Bai, 

daughter of Dev Ram, sued for possession 
of a house, which originally belonged to her 
father, alleging that she had been forcibly 
dispossessed by the defendant, Khilu Ram, 
in 1919. She stated that after the death 
of her father, her mother, Mt. Dhani Bai, 
had been in possession and had made a 
gift of the house in her favour and that she 
herself had been in possession after the 
death of her mother for one year. In the 
alternative she claimed the house as an 
heir to her deceased father. The defendant 
alleged that the house had been sold to him 
by the father of the plaintiff and in the 
alternative pleaded that be had been in 
possession for 13 or 14 years, and, there¬ 
fore, his possession was adverse to the 
plaintiff and her predecessors-in-interest. 
He contended that the plaintiff was not 
entitled to succeed. The trial Court held 
it proved on the evidence that the defendant 
had been in possession of the bouse for 13 
or 14 years prior to the suit and that there 
was nothing to show that his possession 
was a permissive one. It held that as the 
defendant had occupied the bouse in the 
lifetime of the plaintiff's father, the date of 
adverse possession must be taken from the 
date of such occupation. On this finding 
the plaintiff's suit was dismissed. 

On appeal the learned Distriot Judge 
granted the plaintiff a decree for posses¬ 
sion of the house in dispute on the ground 
that it seemed to him " that the possession 


of the defendant could not become adverse 
to the plaintiff till after the death of her 
mother, for she had no right to claim 
possession so long as her mother, the widow 
of the defendant’s transferor, was alive." 

Against this deoree' the defendant has 
come up to this Court in second appeal. 
Lala Ganga Ram has argued the case for 
the appellant, and Mr. M. L. Puri for the 
respondent. 

The contention on behalf of the appellant 
is that it having been found by both the 
Courts on evidence that the possession of 
the appellant started in the lifetime of the 
father of Mt. Bhiranwan Bai, the possession 
became adverse to her, as she claimed to be 
the heir of her father. It is urged that she 
had set up a case of recent dispossession, 
whioh she has not been able to prove, while 
the defendant has been able to show that he 
has been in possession for more than 12 years, 
and that, therefore, the possession of the 
defendant must be presumed to be adverse 
for the whole of that period. Lala Ganga 
Ram relies on the case of Mansa Ram v. 
Behari (1), in which a Division Bench of 
the Chief Court recognized that in a case 
in which limitation once began to run 
against a male owner, the faot that between 
him and the next reversioner a widow with 
a life-estate intervened would make no 
difference and would not give a fresh start¬ 
ing point for limitation. Mr. M. L. Puri 
in reply admits the soundness of the pro¬ 
position that if possession of the defendant 
became adverse to the father of the plaintiff, 
she cannot sue after 13 or 14 years from 
that date, and the possession must be regard¬ 
ed as adverse to her for all that time, but 
be argues that the District Judge has not 
come to a distinct finding that the possession 
bad booome adverse in the lifetime of 
Mt. Bhiranwan Bai’s father and that 
in the absence of any such finding this 
appeal should be dismissed or the case 
should be remanded for a finding on this 
point by the lower appellate Court. He 
says be can show from the evidence that 
the possession of the defendant must have 
at one time boen permissive, and that, 
therefore, it was for the defendant to show 
on what date it became adverse. It is 
urged that the defendant has produced no 
evidenoe whioh would show when his adverse 
possession began. The reply, with wbion 

(1) (1912) 6 P.R. 1912-218 P.L.R. 1911-2M 
P.W.R. 1911 = 12 1.0. 463. 
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the learned Vakil forfche appellant meet9 this 
argument, is that the plaintiff-respondent 
should not be allowed to set up in second 
appeal a case which is absolutely at 
variance with her pleadings as embodied 
in her plaint. If she bad alleged that the 
possession of the defendant was permissive 
at any time, it would have certainly been 
for the defendant to show as to when it 
beoame adverse, but she herself took up the 
position that she had been forcibly dis¬ 
possessed shortly before suit, and, therefore, 
according to ber the defeudant was a tres¬ 
passer aDd in adverse possession. The only 
question, therefore, was from what date his 
adverse possession started. He alleged a 
sale in his favour and relied for that on an 
entry in a bahi, which has been held to be 
inadmissible in evidence. The result is 
that be ha3 not been able to prove that he 
ever entered into possession by virtue of a 
sale, and under these circumstances the 
trial Court presumed that bis possession, 
having started 13 or 14 years before suit, 
was adverse to the plaintiff as well as to her 
predecessors-in-iDterest. The lower appel¬ 
late Court appears to have accepted this 
finding and in the passage quoted above, the 
only question it raises is the timefrom which 
the adverse possession may be taken to have 
commenced, but in coming to the conclusion 
that the lifetime of the plaintiff's mother is 
to be exoluded from calculation it has erred 
in law. It bas been admitted bv the 
learned Counsel for the respondent that the 
correct view of the law on this point is that 
given m Ma Wsa Ram v. Behan (1). I hold, 
therefore, that adverse possession of the de- 
fendant started in the lifetime of Dev Ram, 

Lied tb ° °' the 

I accept this appeal and setting aside 

J be .? X®, tb L e lower aPPeUate Court 
restore that of the Court of first instance 

dismissing the plaintiff's suit, but on the 
Juden 0 ?^!^ 918 1 a8r60 With the Distrlc(i 

are ? D0 h ? 6 n,° ,r0Um8fcaQee8 of the oase 

to bear fch«,V 6 Partl08 he flowed 
d a irr 0819 ‘ hro °g hoafc . as both 
fWlL PP -!u to have mixad a g° od deal of 

tbo defendant has 

prove «» plea which he had 
set up, r.6., a sale in his favour. 

Appeal allowed. 
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Scott-Smith, j. 
Muhammad Amin and others 
(ants 


—Appel- 


v. 


Karm. Dai and others —Respondents. 

S. A. No. 1967 of 1921, decided on 3rd 
March, 1922, from the decree of Distircb 
Judge, Gujranwala, dated, 7th July, 1921. 

Co-sharers — Suit for possession of land in 
exclusive possession of another co skater does not lie 
—Plaintiff map sue for partition. 

Where a oo-ghatec takes and retains possession of 
a portion of the shvmitat (tor as long as 20 years in 
this ca;e), he caimot be dispossessed therefrom 
until partition takes place. The platntifls co-sharers 
in such a ease have no right to oust defendant or 
even to get joint possession with him so long as 
there bas been no partition of the shamilat. 
[P. 291, C. 1.] 

Nias Ali —for Appellants. 

Nanak Chand—lor Respondents. 

Judgment:—The facts of the oase out 
of whioh the present second appeal arises 
are Dot quite correctly stated in the judg. 
ment of the lower appellate Court and are 
briefly as follows : 

. ^be plot of land in suit, Kliasra No. 599, 
six marlas in area, is admittedly a portion of 
shamilat taraf Adowal. The plaintiffs, 
Karam Dad and four othors, sued for pos¬ 
session on the ground of their own loDg 
possession and alleged that the defendants 
had turned them out a few mootbs before 
suit. Tho trial Court held that the defend¬ 
ants bad succeeded in proving their own 
adverse possession of the land for more 
than twelve years as owners and dismissed 
the plaintiffs’ suit. The lower appellate 
Court apparently acoepted the finding that 
Hasam-ud-Din, father of the defendants, 
had been for a long time in possession of 
the plot in suit as a co-sharer in the shami - 
tof. It went on to hold that adverse 
IJosseesion was not proved and that the 
Plaintiffs were entitled to possession as 

an n 9hl i r T\ rt 8ocordio «>y accepted the 
appeal, but instead of giving the plaintiffs 

for!"! 9 - f ° r )01Dt P° 8sessi ° n gave a deoree 
for oxdusive possesaiou of the land in suit. 

to p aDt9 3 ha L Ve fi,ad a S000Qd a PP° a ‘ 
to this Court and their Counsel has taken 

a through the entries in the revenue 

records according to which it is clear that 

t a defendants have for some twenty years 

been in possession through their tenants of 

nrL P « v mt ; Ib ap P ears thafc their 
predecessor bought the adjoining Khasra 


294 


BISHEN SINGH V. BISHNA (Broadway, J.) 


1924 Lahore 


No. 598 and along with it took possession 
of the small plot in dispute. Counsel for 
the respondents does not dispute the finding 
that the defendants and their predecessor 
have been in possession for mauy years, 
and the finding being one of fact cannot 
be disputed in second appeal. He states 
that there was originally a well in this plot 
which fell into disrepair and subsequently 
disappeared altogether, the site being 
cultivated by tenants, and that his clients 
have now sued beoause the defendants have 
made a new well in the land. He says that 
wbat his clients really want is joint pos¬ 
session as they also are co-sharers in 
the shamilat. It is clear that both the 
parties are co-sbarers in shamilat taraf of 
which the plot in suit is a part, and 
the defendants’ possession as co-sbarors 
has not been adverse to the plaintiffs. 
Wazir Singh v. Mchlab Singh (1) and 
J hang i v. Ramzan (2) are authorities for 
the view that in certain cases a co-sharer 
may take and retain possession of a por¬ 
tion of the shamilat aud that he cannot 
be dispossessed therefrom until partition 
takes place. The same principle was 
applied in a case of joint Khala in the 
Single Bench ruling reported as Gancsh 
Mai v. Ibrahim (3). Under the oiroum- 
etances of this case, as the defendants 
are co-sharers and have been long in 
possession of this plot, I am of opinion 
tb^t the plaintiffs have no right to oust 
them or even to get joint possession with 
them so long as there has been no parti¬ 
tion of the shamilat. The plaintiff can, 
if so advised, apply to the Revenue 
Authorities for partition of the shamilat 
and in those proceedings it will bo settled 
who is to get possession of the plot or any 
part of it. But unless and until partition 
takes place the defendants are entitled to 
remain in possession. 

I, therefore, accept the appeal and 
setting aside the judgment of the lower 
appellate Court, dismiss the plaintiffs' 
suit with oosts throughout 

Appeal allowed. 


(1) (1889) 108 P.E. 1889. 

(3) (1910) 13 P.B. 1910 = 90 P.W.R. 1910 = 
60 P.L.R. 1910 = 6 I.O. 808. 

(8) (1919) 104 P.B. 1919 = 68 I.O. 669, 
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Broadway, j. 

Bishen Singh —Appellant 
v. 

Bishna —Respondent. 

S.A. No. 2159 of 1921, decided on 22nd 
l’obruary, 1922, from the decree of Senior 
Sub-Judge, F.C., Ludhiana, dated 12th 
July, 1921. 

• (a) Evidence Act, S. 115—Minority known to 
other party—Minor not estopped from setting it up, 

A false representation made to a person who 
knows it to be false is not such a fraud an to take 
awny rbe privilege of infancy. (162 P.R, 1919, 
Foil.). 

" (b) Specific Belief Act , S. 41—Minor repudia¬ 
ting sale ly himself on the ground of minority need 
not refund the purchase-monty—Contract Act 
Ss. 6 4 and 65. 

A minor who repudiates a sale effected by him 
on the ground that be was minor on the date o( 
sale, cannot be compelled to repay the purchase 
money, as. a contraot by minor is void ab initio. A 
Court of Equity cannot say that it is equitable to 
compel a person to pay any money in respeot ol a 
transaction which as against that person the 
Legislature has declared to be void. (30 0. 539 
(P.O.), Foil.). 

L. Durga Das— for Appellant. 

L. Balwanl Rai— for Respondent. 

Facts:— On the 3rd of July 1912 one 
Bishna, a minor, sold a vacant site 
belonging to him to one Bishen Singh. Both 
vendor and vendee resided in the same 
village. On the 5th of Ootober 1920 
Bishna instituted a suit for possession of the 
vacant site, pleading that the sale was void 
owing to his minority. The trial Court 
held that the plaintiff had failed to prove 
that be was a minor at the time of the 
sale and also that he was estopped by his 
conduct from raising the plea of minority 
and dismissed the suit. Bishna then 
appealed to the Senior Subordinate Judge r 
who decreed the claim bolding that he was 
a minor at the date of the sale ; that he 
was not estopped from raising the plea of 
minority, as the faot of his being a minor 
was known to the defendant-vendee ; and 
that the defendant was not entitled to be 
re-paid the money paid by him under tbo 
sale. 

Against this deoree the defendant Bisben 
Singh prefers this second appeal. 

Judgment:—[After stating facts, tbe 

judgment proceeded] i — , 

It has been found as a faot that -Dianna 
was a minor at the date of the sale & D 


1924 Lahore 


BISHEN SINGH r. BISHNA (Broadway, J.) 


295 


the decision on this point is not open to 
examination. Mr. Durga Das has, how¬ 
ever, contended that the question whether 
Bishna could or could not plead his 
minority was dependent on whether Bishen 
Singh had knowledge of Bishna’s being a 
minor and that the finding on this question 
of knowledge was open to attack, inasmuch 
as it had been arrived at on insufficient 
material. The learned Senior Subordinate 
Judge has based his finding on this point 
on the facts, (1) that the parties were near 
collaterals (not denied before me) ; (2) that 
they were residing in the same village, 
(3) that the sale deed refers to a suit which 
had been brought by Bishna for restitution 
of conjugal rights and for the expenses of 
which he needed money ; and (i) that in 
that suit it had been found that Bishna 
was a minor, a fact which must have 
been known to the appellant at the time 
when he entered into the transaction, 
inasmuoh as the judgment on appoal in the 
suit for restitution of conjugal rights shows 
that the First Court bad decided it before 
the sale was effected. Mr. Durga Das con¬ 
tended that those circumstances did not 
warrant the conclusion that the appellant 
had knowledge of Bishna’s minority at the 
date of the sale. In this view I am un¬ 
able to agree, as it seems to me that there 
was evidence from which the appellant's 
knowledge could be inferred. I must, there¬ 
fore, hold that this question cannot be 
entertained in second appeal, vide Kashi 
Sinah v. Bam Narain (1). 

Now, it is evident that the question of 
estoppel is dependent on whether the ap¬ 
pellant knew of Bishna's disability, for there 
could be no estoppel where the truth of the 
matter was known to both the parties and as 
* Pointed out in Harnam Singh v Narain (2), 
a false representation made to a person who 
knows it to be false is not such a fraud as 
to take away the privilege of infancy. I 
must, therefore, bold that Bishna was not 
estopped from pleading minority. 

The next point raised by Mr. Durga Das 
was that his client was entitled to a refund 
of the money paid by him. He admitted 
that this refund could not be claimed under 
a “ d .65 of the Contract Act, as 
was held by their Lordships of the Privy 
Oonnoil in Motion Bibee v. Dharmodas 


Ghose (3). He contended, however, that in¬ 
asmuch as it was Bishna Who was seeking to 
a-void the sale, sections 39 and 41 of the 
Specific Belief Act were applicable and the 
Courts had power, UDder the latter section, 
to require the party claiming the relief to 
make any compensation to the other whioh 
justice may require. Mr. Balwant Bai con¬ 
tended that this question had been settled 
against the appellant in Mohori Bibee v. 
Dharmodas Ghose (3),where their Lordships 
say : “ These sections, no doubt, do give a 
discretion to the Court which discretion had 
been exercised by the Courts below ” and 
their Lordships saw no reason for interfer¬ 
ing with the discretion so exercised. 
Mr. Durga Das contended that their 
Lordships by their remarks in this con¬ 
nection evidently intended to hold that 
io cases of this nature the Courts had 
tha power to act under section 41 and 
he drew my attention to Bhana v. Bela 
Singh (4) and Balak Bam v. Dadu (5). The 
latter of these authorities was dealt with in 
TFasinda Bam v. Sita Bam (6) (see page 
394) and in the former the question was 
not really deoided. Io Mohori Bibee v. 
Dharmodas Ghose (3) their Lordships of 
the Privy Counoil deal with a contention 
raised to the effect that one who seeks 
equity must do equity, and in dealing with 
this contention say that this point was the 
same as that raised in connection with 
section 41 of the Specific Belief Act, and 
they oonclude by saying that" the short 
answer is that a Court of Equity cannot 
say that it is equitable to oompet a person 
to pay any moneys in respect of a transac¬ 
tion whioh, as against that person, the 
Legislature has declared to be void." As a 
contract entered into by a minor is void 
ab initio these last romarks of their Lord¬ 
ships of the Privy Counoil seem to be 
applicable and indicate that a refund 
cannot be allowed. In these oiroumstanoes ■ 

1 am constrained to hold that the appellant 
cannot be allowed a refund of the money 
paid by him and I, therefore, rejeot this 
appeal. In the oiroumstanoes, however, I 
leave the parties to bear their own costs in 
this Court. 


Appeal dismissed. 




(3) (1903]130 Cal. 539-80 I.& 114 = 7 C.W.N, 441 
6 L.R. 421 — 8 8ar, 874 (p,Q \ 

fft ?!!2 8 2 a P,B * l9 »9-5l 1.0. 410. ' 

(5) (1910) 76 P.B. 1910-98 P.W.R. 1910-112 
fm . “•W.R, 1910=* 7 I.C. 1000. 

6 19 Sfli . 1 Lah * 889 " 61 P,W,R * 19a ®-68 1 . 0 . 
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Scott-Smith, j. 

Gopal Singh— Appellant 

v. 

Bhaga and another —Respondents. 

S. A. No. 2159 of 1921, decided on 9th 
June, 1922, from the decree of District 
Judge, Ludhiana, dated the 21sfc July, 1921. 

9 Civ. Pro. Code, 0. 3 , rr. i, V—Power-of attorney 
validity-‘Objection it not raised in trial Court is 
not allowed in appeal. 

An objection as to the validity of a power-of- 
attorney, if not taken in the trial Court, must be 
taken to have been waived and should not be 
allowed to bo raised for the first time in appeal as, 
if the objection is raised at that time namely in 
the trial Court it could easily oured by the agent 
by obtaining a properly executed power of-attoruey. 
(15 W.R. 245, Ref ) [P i9o, C. 2 and P. 297, C. I.J 

Jai Gopal Sethi —for Appellant. 

B. P. Ehosla—lor Respondents. 

Judgment:—This is a second appeal 
by Gopal Singh, plaintiff, whose suit was 
dismissed on appeal by the District Judge 
on the ground that the plaint was filed by 
a person who wa9 Dot a recognised agent 
within the meaning of the Code of Civil 
Procedure. The suit was filed by Mt. Rajji, 
mother of Gopal Singh, who purport¬ 
ed to be a duly appointed mukhtar. A 
power-of attorney was filed with the plaint. 
No objection was taken in the trial Court 
as to the validity of the power-of-attorney, 
and on the 28th of January, 1921, a decree 
was passed in favour of Gopal Singb. The 
defendants appealed making Gopal Singh 
respondent through Mt. Rajji, his mukhtar. 
No objection was taken to the validity of 
the power-of-attorney in the grounds of 
appeal in the lower appellate Court. 
Service was effected on Me. Rajji and at 
the hearing of the appeal objection was 
taken for the first time to the validity 
of the power-of-attorney. The District 
Judge upheld the objection and, setting 
aside the decree of the first Court, dismis¬ 
sed the plaintiff’s suit. 

Gopal Smgh himself has now filed the 
present appeal through Mr. J. G. Sethi, 
Advooate, who contended on his behalf 
that the objection being a technical one 
and not having been taken in the first 
Court, it should be deemed to have been 
waived. It is also contended that if it be 
held that Mt. Rajji was not the duly 
appointed or reoognised agent of Gopal 
Singh, then service upon her for purposes 
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of appeal was insufficient, and the decree 
in favour of Gopal Singh could not be set 
aside without his personally having been 
served. Mr. Sethi has referred to the 
following authorities. Bisandas v. Lakhmi- 
chand (1). In that case it was held that 
the munim of a firm is not, for the purpose 
of presenting a plaint, the recognised agent 
(under section 17 of the Civil Procedure 
Code) of a partner who is present within 
the jurisdiction. The munim, and such 
partner should join in presenting the plaint, 
or appointing a Pleader. It wa9 also held 
that the partner’s not so joining wa9 not a 
ground on whioh an appellate Court should 
reverse the decree of a lower Court unless 
the irregularity affected the merits of the 
case or the jurisdiction of the Courts. 

Munoo Dossee v. Ishan Chunder Barter- 
jee (2). In that case au objection was raised 
in the trial Court that the plaint had not 
been filed by a recognised agent within the 
meaning of section 17, Act VIII of 1859, 
and was disposed of in favour of the plaint¬ 
iff. The lower appellate Court threw out 
the case on the ground that the person who 
filed the plaint was not a recognised agent. 
The High Court held that the case should 
not have been thrown out on suob a techni¬ 
cal objection which did not affect the 
merits of the case. 

Parvatibai v. Viaayek Pandurang (3). 
In that case no objection was taken to the 
status of the recognised agent until after 
the decree was passed and the High Court 
held that the objeotiou oould not be raised 
in execution for the first time. 

The case reported as Munoo Dossee v. 
Ishan Chunder Barter jee (2) is the one 
which most resembles the present oase. 
The only difference is that there the objec¬ 
tion was raised in the trial Court and was 
decided in favour of the plaintiff, and, 
though the High Court agreed that the 
objection was a valid ooe, it was of opinion 
that the appellate Court should not have - 
set aside the deoree upon that ground 
alone. Here no objeotion at all was raised 
in the trial Court and, therefore, there waf 
no disposal of the poiut. Tbe defendants 
were represented by learned Counsel in 
that Court and it was his daty to see that 
the plaint was properly filed, and as no 
objeotion was raised on behalf of the 
defendant s. I consider that it must be 

(1) 6 B.H.O.A.C 159. 

(9) 16 W.R. 345. 

(8) (1888) 13 Bom. 68. 
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held to have been waived. If the objec¬ 
tion had b9en raised at that time it could 
easily have been cured by Mt. Rajji 
obtaining a properly executed power-of- 
attorney from Gopal Singh. In my 
opinion it was not lair that an objection of 
this sort should have been entertained for 
the first time in the Court of Appeal. 

I, therefore, aoeept the appeal and 
setting aside the order of the lower appel¬ 
late Court remand the case thereto for 
decision of the appeal in accordance with 
law. Stamp ou this Court will be refunded 
and other costs shall be costs in the case. 

Appeal allowed . 
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Scott-Smith, j. 

The Firm Balia Ram Jowanda Mai — 
Appellants 

v. 

The Official Receiver of the Insolvent's 
Estate at Qujramoala and another — 
Respondents 

Mis. F. A. No. 2214 of 1921, decided on 
8 th June 1922 from the order of District 
Judge, Gujranwala, dated 1st June, 1921. 

Hindu Law—Debts—Sin's property is liable to 
pay debts of insolvent father . 

By the insolvency of a Hiodu fAtber goveroed by 
tbo Milufe^hHra Law bis son's interest well as 
hie own intereHt 10 the joint family estate vest in 
the Official AHBignoo «od the son’s property is to 
be treated as ihat of bie father 90 far as iho 
Official Assignee in ooDoernod. The son. no doubt, 
has bis remedy but he has to establish circum¬ 
stances which would show that bis share is not 
liable for vhe debts of his father. (3 Lah. 3 JS, Foil,) 

• [P. 297, C. 2.] 

Diwan Mehr Chand —for Appellants. 

Judgment:—This is an appeal from 
an order passed by the Distriot Judge of 
Gujranwala in insolvency proceedings 
refusing to proceed against the property of 
Salig Ram, the son of Barkafc Mai, insolvent. 
Barkat Mai was adjudicated an insolvent 
on the 3rd of October, 1912. His son Salig 
Ram carries on a shop at Ferozepore, and 
on behalf of the appellant firm, the creditor 
of Barkat Mai, it is alleged that the shop at 
Ferozepore belongs to a joint Hindu family 
of which the insolvent is the manager. The 
Official Reoeiver, in his report of the 27th 
May, 1921, asked the Distriot Judge for his 
direction whether the property in the pos¬ 
session of Salig Bam in Ferozepore should 
be attached or not in ,the interest of the 


creditors. On the 1st of June, 1921, the 
Distriot Judge upon that report made the 
following note:—“You oannofe proceed 
against the property of Salig Ram if he was 
not adjudged insolvent." Subsequently the 
appellant firm petitioned that he should be 
allowed to follow the property of the firm 
which bad passed into Salig Ram’s hands. 

This application was rejected by the 
learned District Judge summarily, referring 
to his note of the 1st of June, 1921. 

For the appellant the case of Dihari Lai 
v. Sat Narain 11) is referred to iu which a 
Full Bench of this Court by its order of 
the 8th of April, 1922, held that by the 
insolvency of a Hindu father governed by 
the Mitaksbara Law bis son’s interest as 
well as his own interest in tbe joint 
family estate vest in the Official Assignee, 
and his property is to be treated as that 
of his father so far as the Official Assignee 
is concerned. It is pointed out at the 
and of the judgment that the son, no 
doubt, has bis remedy, but he ha9 to 
establish circumstances which would 
show that bis share is not liable for the 
debt3 of his father. This decision is 
applicable to the present case. 

I, therefore, aoeept tbe appeal and setting 
aside the order of the learned District 
Judge remand the case to him that he may 
decide the application of the present 
appellant after going into all the fact9 of 
the case. Appellant’s costs iu this Court 
will abide by the decision of the lower 
Court. 

Appeal allowed . 

(1) 1923 Lah. 1 (F.B.). 
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Harrison, j. 

Talib Hussain —Appellant 

v. 

Muhammad Hussain— Respondent. 

S, A. No. 2241 of 1921, deoided on 17th 
May, 1922, from the deoree of Distriot 
Judge, Gurdaspur, dated 25th July, 1921. 

Specific Relief Act , S. 54-No injunction where 

no breach of contract , nor infringement of rights has 
occurred • 

Plaintiff rebuilt a joint wall between his house 
, of „ defendants whioh was owned 
had and hall by him and the defendant; after 
rebuilding he sued for an injunction that the 
defendant la not to treat the half, belonging to him 
aa hia property unless and until he pays him 
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Rs. 300- Held that whatever the powers of a Coart 
may be in adjodicatioe on the rights oi parties and 
in passing injunctions (or conditional injunctions), 
in consequence of such adjudications it has no 
authority to create and impose conditions as to 
the eDjoyoent of property owned by a party where 
neither breaob of contraot nor the infringement of 
any right 19 aiieged to have taken piace. [P. 293, 
C. 1.1 

Mehr Chand Mahajan — for Appellant. 

Sheikh Niaz Ali —for Respondent. 

JudgmentThe facts of this case are 
very clear and the only question is whether 
the plaintiff is entitled to the relief he seeks. 
There is a joint wall between his house 
and that of the defendants which he has 
re-built. He admits that it is owned half 
and half by him and the defendant and he 
sues for an injunction that the defendant 
is not to treat the half belougiog to him as 
his property unless and until he pays him 
Rs. 300. The suit was decreed by the 
Munsif and dismissed by the learned Dis¬ 
trict Judge who gave the plaintiff an oppor¬ 
tunity even on appeal, of amending his 
plaint and suing for any sum of money to 
which he might be entitled. Of this oppor¬ 
tunity he declined to avail himself and now 
urges od second appeal that he is in equity 
entitled to the relief he seeks. 

To give him such a relief would be, in 
my mind, equivalent to holding that a Civil 
Court has power to impose conditions as a 
disciplinary measure on the enjoyment of 
private property or i9 empowered to take 
away private property until such time as 
the owner complies with what the Court 
considers to be an equitable condition and 
treats the other side fairly. Whatever the 
powers of a Court may be in adjudicating 
on the rights of parties and in passing 
injunctions (or conditional injunctions) in 
consequence of such adjudications, it is 
wholly a diff erent matter to say that where 
a party admittedly owns a pieceoi property 
the Court has any authority to oreate and 
impose conditions as to the enjoyment of 
thesame, neither breach of contractnor the 
infringement of any right being alleged to 
have taken place. It would be a wholly 
different matter if the plaintiff bad suc¬ 
ceeded in proving, as be tried to do, that 
there had been an agreement between him 
and the defendant wbioh bad been broken. 
He merely comes on equitable grounds and 
says that because be has rebuilt the wall, 
the defendant, who admittedly owns half of 
•t, would not be allowed to enjoy his rights 
1 eoause he is acting in an unreasonable 


way towards him, the plaintiff. He does 
not ask for contribution and has wholly 
failed to show any reason why he should 
succeed in obtaining the peculiar relief he 
seeks. 

I dismiss the appeal with costs. 

Appeal dimmed. 
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Broadway, j. 

Sucha Singh and others —Appellants 

v. 

Pal Singh and another —Respondents. 

S. A No. 2379 of 1921, deoided on 3rd 
March, 1922, from tbe decree of District 
Judge, Amritsar, dated 18th July, 1921. 

Custom ( Punjab )— Widow—Alienation for future 
maintenance is not valid beyond her lif<timeor 
for husband's unsecured debts. 

A widow has no right to enoumber her estate io 
whiob ebe only has a life ioterest by cbnrgiDg it 
with the expense ol her (uture maintenance not 
being at liberty to anticipate wants by raising 
money or contracting lor such liabilities before they 
arife. The mere fact that a orediior to whom a 
genuine and just debt was owed and who did not 
bring into Court a case relating tohis olaim, would 
not be sufficient to reject (ho claim as not being 
for necessity. Property which is ancesiral is not 
liable for the debts of husband ; such debis are not 
a chargo on the property. (11 P. R. 1866, Foil.) 

Badruddin Kureshi—lor Appellant. 

L. C. Mchra —for Respondents. 

Judgment:—On tbe 25th of March 
1920 od6 Musammat Uttmi, widow of 
Jowala Singh sold certain land to Kharak 
Singh and Suoha Singh tbe consideration 
entered.in tbe deed being a sum of 

Rs. 2,000. On the 10th of April 1920 
Pal Singh, son of Hira Singh, instituted 
this 9 uit alleging that the land sold was 
ancestral and that tbe sale was without 
consideration and necessity. He alleged 
that he was a collateral of Jowala Singh 
and as such entitled to a declaration that bis 
reversionary rights would not be affected by 
this alienation on the death of Mt. Uttmi. 
The sum of Rs. 2,000 was made up of five 

items:— . 

(1) Rs. 690 left with the vendees for 

payment to Gurdib Singh ; 

(2) Rs. 800, oash paid at the time of 

registration ; . 

(3) Rs. 40 paid for registration expenses * 

(4) Rs. 80 left with the vendees for pay¬ 
ment to Arur Singh ; and 
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(5) Rs. 390 left with the vendees for 
payment to Kala Singh. 

The trial Court held that the sums of 
Rs. 690 and 390 (items No?. 1 and 5) bad 
been shown to be for necessity, but that 
the other items had nob. The plaintiff was, 
therefore, given a decree declaring his right 
to get possession of this property on the 
deatbof Mt. Uttmi on payment of Rs. 1,080. 

The vendees appealed to the District 
Judge against the findings of the trial 
Court qua the disallowed items, while the 
plaintiff filed cross-objections claiming that 
the two items allowed should also be dis¬ 
allowed. The learned District Judge 
dismissed the vendee's appeal and accepting 
the cross-objections of the plaintiff deoreed 
the claim in full. The vendees have now 
oome up to this Court in second appeal 
through Mr. Kureshi, and I have heard 
Mr. Lai Chand Mehra on behalf of the 
plaintiff-respondent. 

The only question argued at the bar was 
whether necessity for the sum of Rs. 2,000 
had been established. It was not disputed 
that the property was ancestral, nor were 
any of the other points, raised in the Courts 
below, discussed. Item No. 3 (Rs. 80), left 
with the vondees for payment to Arur Singh 
had been disallowed by both the Courts 
on the ground that the debt due to Arur 
Singh had not been proved. This is 
a question of faot which oaonot be gone 
into. Item No. 2 (Rs. 800), has been 
disallowed on the ground that Mb. Octmi 
was not justified in raising money in this 
manner for her future maintenance. In 
Nihal Singh v. Rajon (1) it was held that 
a widow had no right to encumber bar 
estate in which she only had a life interest 
by charging it with the expense of her 
future maintenance, not being at liberty 
to anticipate wantB by raising money or 
contracting for such liabilities before they 
arise. This item thus appears to have 
been rightly disallowed. 

Item No. 1 (Rs. 690) left with the 
vendees for payment to Gurdit Singh needs 
some consideration, as the finding of the 
learned District Judge is not too clear. 
This item consists of Rs. 350, principal 
and Ra. 340 interest. If the principal is 
duo there will be no reason to disallow the 
interest. Of this Rs. 350. Rs. 300 were 
said to have been taken by Jowala Singb, 
husband of Mt. Uttmi, some eight or 


nine years before suit for the purchase 
of two bullocks and Rs. 50 taken in cash. 
The writer of the entry relating to this 
transaction as well as the marginal wit¬ 
nesses are dead and naturally could not be 
produced. There are, however, two wit¬ 
nesses, Harnam Siogh and Atma Singb, 
who have sworn that Jowala Singb received 
two oxen and Rs. 50 in cash in their 
presence. The learned District Judge has 
disallowed this amount a9 he regarded it 

unsuitable and unnecessary " for Mt. 
Uttmi to agree to the alienation as far a3 
this last item was concerned, there being 
no suit by the creditor to prove his claim. 
He has not oome to aDy definite finding as 
to whether the claim was a genuine one or 
not. 

Item No. 5 (Rs. 390) left with the 
vendees for payment to Kala Singh ha9 
aUo been disallowed by the District Judge 
without any finding as to the genuineness 
or otherwise of the transaction. The learn¬ 
ed District Judge says that “ in the 
absence of any suit by the creditor of her 
deceasod busbaod I am of opinion that 
this voluntary payment on her part of an 
old claim of this nature should not be 
allowed." It seems to me that the mere 
fact that a crenitor to whom a genuine 
and just debt was owed and who 
did not bring into Court a case rela¬ 
ting to his olaim would not be suffi¬ 
cient to rejeot the olaim as not being 
for necessity. I think, however, that 
neither this nor the item of Rs. 690 can be 
allowed for the reason that the property 
which was ancestral, was not liable for the 
debts due by Jowala Singb, such debts not 
having been made a charge on the property, 
vide Jagdtp Singh v. Narain Sirigh (2) and 
Mikor v. Chhaju Ram ( 3). As contended 
by Mr. Lai Chand Mehra, if the creditors, 
Gurdit Singh and Kala Singh, could not 
have recovered their claims from the 
ancestral property, the widow had no 
necessity to sell the said ancestral property 
in order to meet the olaim. 

I accordingly dismiss this appeal with 
costs. 

Appeal dismtsied. 


(3) (1913) 4 P.B. 1913-160 P.W.R. 1913 = 173 
„, * LR *912 — 15 I. C.666. 

(3) ( 1919) 17 P.R. 1919-6 P.W.R. 1919-491,0. 
391 (F.Bi), 


(I) (1885) 11 P.B. 1885. 


ouu NUR DIN V . ROSHAN 

1924 Lahore 300. 

Abdul Raoof, j. 

Nur Din —Appellant 
v. 

Roshdn Din — Respondent. 

S. A. No. 2444 of 1921, decided on 8th 
March, 1922, from the decree of District 
Judge, Jhelurn, dated 17th June, 1921. 

Custom lPunjab)—Adoption to te complete must 
conform to all formalities of daiuk* adoption — 
Apjmnted heir does nodose rights in hiz natural 
family. 

An adoption of tbe naturo recognized under the 
Hindu L%w ie an unknown thing among the 
agriculturist*. An adoption among the agricul- 
turistg simply operates as an appointment °ot an 
heir, and the mere appointment of an heir does not 
deprive the appointed heir of his right to succeed 
in the natural family. If the adoption in any case 
is made according to tbe dattaka form, then the 
adoption is taken to be ol such a complete nature 
as to transfer tbe adopted son completely from tbe 
family of the natural father but where necessary 
formalities required for a good adoption according 
to datlaka form were not observed, the adoption 
is not complete. 

N. C. Alehra —for Appellant. 

P. N. liozdon —for Respondent. 

^ ACTS :—One Safcar Muhammad had 
four sous, Kutab Din, Ilara Din, Fazil 
Din and Nur Dad. Ilam Din had two 
sons, Roshan Dm, the plaintiff in this case, 
and Nur Dm, the defendant. Roshan Din,’ 
plaintiff, is said to have been adopted by 
Nur Dad, his uncle, on whose death he 
succeeded to his lands on the strength of 
the provisions made in a registered deed 
which may be described either as a deed of 
adoption or a deed of gift. On the death 
of Ilam Dm a dispute arose as to tbe suc¬ 
cession to his property. The plaintiff 
claimed a half share in it while Nur Din 
claimed to have his name mutatea in 
respeot of all the property on the allegation 
that the plaintiff having been adopted by 
Nur Dad was not entitled to suooeed to the 
property left by his natural father. 
Eventually the entire property was mutated 
in tbe name of Nur Din, defendant alone, 
and Roshan Diu plaintiff was referred to a 
civil suit. Hence this suit. 

Judgment:—[After stating facts the 
judgment proceeded]. The principal plea 
raised in defence was that, according to the 
custom applicable to agriculturists, the 
plaiutiff owing to his adoption by Nur Dad 
had lost his right to inherit the property 
left by his natural father. Another plea 
raised was that Ilam Din at the time of 
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hia death bad made aa oral will by wbio'h 
he had bequeathed the property to the 
defendant and had expressly declared that 
the plaintiff was not to get any share in 
bis property. The defendant produced 
three witnesses to prove the fact of adop¬ 
tion and to establish the custom set up by 
him. Those witnesses were Jalal-ud-Dio, 
Nur Din and Jhanda. As to tbe faot of 
adoption their evidence was to the effect 
that no formality had been observed at the 
time of the adoption and the members of the 
brotherhood had not beeu gathered. As to 
the custom their evidence was utterly use¬ 
less to the defendant, because they all stated 
that there was no - custom of adoption in the 
community to which the parties belonged 
and that there had been no instance of any 
adoption at all. Tbe deed of adoption pro¬ 
duced, taken along with the evidence given 
by those witnesses, can hardly establish the 
proposition that there was a oomplete 
adoption of the plaintiff so as to entirely 
exclude him from the family of his natural 
father and to transfer him into the family 
of tho adopcor. In faot it was admitted 
at the argument that an adoption of the 
nature recognized under the Hindu Law 
is an unknown thing among the agricul¬ 
turists. Ad adoption among the agricul¬ 
turists eimplv operates as au appointment 
of an heir. In this case there can be no 
doubt, after roadiug the so-called deed of 
adoption, that tbe object of the adoptor 
was simply to make a gift in favour of the 
plaintiff This was in faot the view taken 
by the Court of first instance. In some 
cases the test laid down is that if tbe 
adoption in any oase is made acoordiDg to 
the Dattaka form then the adoption is 
taken to be of such a complete nature as 
to transfer the adopted sou completely 
from the family of the natural father. 
Tbe Court of first instance held that 
necessary formalities required for a 
good adoption, according to Dattaka form, 
were not observed in this case. On the 
second point also tbe trial Court held 
that the defendant had not succeeded to 
establish the will set up by him. The 
suit was accordingly decreed by the trial 
Court. 

In appeal the lower appellate Court took 
a view slightly different from that taken by 
tbe trial Court on the question of adoption, 
It concurred in holding that the oral evi¬ 
dence as to the alleged adoption was value¬ 
less and preferred to deoide the issue on the 
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interpretation of the deed of 1889, and 
after considering the provisions in the deed 
it came to the conclusion that although no 
formalities had bpen observed the adoptor 
intended to make a complete adoption. As 
regards the gift in favour of the plaintiff 
the lower appellate Court held that it was 
made simply with the objeot of making the 
devolution of bis property on the plaintiff 
a certainty. The lower appellate Court, 
however, held that even this complete adop¬ 
tion did not deprive the plaintiff of bis right 
to inherit the property of bis natural father. 
In support of this contention the learned 
Judge relied on Jhanda Singh v. Kesar 
Singh (1) where it is laid down “ that the 
ordinary rule under the Customary Law 
is that an adopted son does not lose the 
right of succeeding in bis natural family 
except possibly in the Eastern Punjab 
(i. c., the Delhi and Karnal Districts), 
where the appointment of an heir appro¬ 
aches in nature more nearly to the 
adoption of the Hindu Law, and this 
applies a fortiori in the case of a son of 
the adopted son.” 

As already observed, the defendant in 
this case has not succeeded in establishing 
that the oase of the parties in this case is 
an exception to the general rule laid down 
in the above case. It is strenuously con¬ 
tended by the Counsel for the appellant 
that this rule can apply only whore a claim 
ie advanced by the adopted 6on agaiost 
collaterals and that against a brother the 
adopted son cannot succeed. 

In my opinion, the view taken by the 
trial Court was a correct view. In this 
jase it bad not been proved that there was 
a complete adoption. The mere appoint¬ 
ment of an heir in my opinion, would not 
have the effect of depriving the appointed 
heir of his right to sucoeed in the natural 
family. The lower appellate Court, 
therefore, rightly upheld the deoree of the 
Court of first instance. The appeal accor¬ 
dingly fails and is dismissed with oosts. 

Appeal dismissed. 


(1) (19jp) 37 P.R. 1910-61 p.W.R. 1910-60 
r.L.R. 1910 — 6I.O, 713, 
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Scott-Smith, j. 

Sardar Khan and others —Appellants 

v. 

Abdulla Khan and another —Respon¬ 
dents. 

S. A. No. 2693. of 1921, decided on 16tb 
June, 1922, from a decree of District Judge, 
Attock at Campbellpur, dated tho 22nd 
August, 1921. 

• Civ . Pro. Code , 0. W, r. 35—Latid in actual 
possession of judgment-debtor—Decree-holde* must 
obtam aeiuil possession—if possession not 
sufi '.lent —Civ. Pro. Code , 0 '31. r. i/5. 

The mere formal possession of immoveable 
property by a deoree-holdcr cannot prevent limit¬ 
ation mooing in favour of the judgmeDt-debtor 
where the latter remains in actual possession, and 
the property is not in the oooupancy of a tenant or 
other person entitled to ocoupy the same. In such 
cases it is neocssary for the decree-holder to get 
aotual possession of the l*nd decreed to him. 
0. ‘21, r. 95 corresponds with O. 21, r. 35, and 
the procedure lor delivery of possession is the 
same id both, 8imilarly, the prooedure is the 
same under rr. 36 and 96. (43 All, 520 (F.B.i, 36 

Bom. 37 3 (F.B.), Foil. ; 5 Cal. 564, Dist.). 
[P. 302, C. lj 

Nanak Chand —for Appellants. 

M S. Bhaqal —for Respondents. 

Judgment:—This is a second appeal 
from the order of the District Judge, 
Attack, confirming the order of the trial 
Court dismissing the plaintiffs claim for 
possession of a site in a village as barred 
by time. The plaintiff obtained a deoree 
for possession on the 2fjth May, 1908, and 
on the 10th November, 1908, made an 
application for execution. On the 4th 
February, 1909, the bailiff reported that 
possession had been given, and the deoree- 
holder, Zardad Khan, put in a dahkl nama 
and the proceedings were consigned to the 
record-room. The present suit was brought 
for possession of the same land on the 
ground that the plaintiffs had obtained 
possession in execution, and that they 
were subsequently dispossessed by the 
defendants, judgment-debtors. The Courts 
below have held on the evidence that the 
defendants never gave up possession and 
that the plaintiffs never obtained aotual 
possession in execution of tho deoree. The 
learned Distriot Judge went further and 
said that the bailiffs report and the plaint¬ 
iff s reoeipt filed in the execution proceed¬ 
ings were false documents which mis¬ 
represent .the foots. He held that it was 
most improbable that the defendants would 
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quietly give up possession of the disputed 
land, and on the evidence he held as a faot 
that they did not. From this order a 
second appeal has been filed in this Court. 

The finding that the plaintiffs never 
obtained possession of the land decreed 
appears to be atinding of fact which cannot 
be contested in second appeal. Mr. Nanak 
Chand, however, refers to Juggobundhu 
Mukerjee v. Ram Chunder Bysack (1) as 
an authority for the proposition that 
formal possession, if given to a decree- 
holder, is sufficient to give the plaintiff a 
fresh starting point of limitation. Now, 
the oase reported in Juggobundhu Muker¬ 
jee v. Ram Chunder Bysack (1) was one. 
as pointed out in Jang Bahadur Singh v. 
Banwant Singh (2) relating to zemindari 
property which was in possession of tenants, 
and of which actual possession could not 
be delivered. Suoh a case is provided for 
by Order 21, rule 36 of the Civil Proce¬ 
dure Code, and in such a case only 
symbolical possession can be given. In the 
present case the judgment-debtor was in 
actual possession, and actual possession, 
therefore, had to be given in accordance 
with Order 21, rule 35 of the Code. In 
Mahadev Sakharam Parkar v. Janu Namji 
Hatley (3), which was a case in which 
possession had to be given under 
Order 21, rule 95, it wa3 held that the 
merely formal possession of immoveable 
property by a purchaser at a Court-sale 
cannot prevent limitation running in 
favour of the judgment-debtor whore the 
latter remains in actual possession, and 
the property is not in the occupancy of a 
tenant or other person entitled to occupy 
the same. 

Now, Order 21, rule 95 corresponds 
with Order 21, rule 35, and the proce¬ 
dure for delivery of possession is the same 
in both. Similarly, the procedure is the 
same under rules 36 and 96, and therefore, 
the authority cited is applicable to the 
present case. In Jang Bahadur Singh v. 
Hanwant Singh (2), also a Full Bench 
oase, the ruling in Mahadev Sakharam 
Parkar v. Janu Namji Hatley (3) was 
approved of and that in Juggobundhu 
Mukerjee v. Ram Chunder Bysack 11) was 
distinguished. I agree with the decisions 

(1) (1880) 6 Cal. 584=6 C.L.R. 648 (F.B.). 

(2) (1921) 43 All. 520=19 A.L.J. 469 = 63 I. C. 

212 (F.B.). 

(3) (1911)36 Bom. 378 = 14 Bom. L.R. 116 = 14 

I.C. 447 (F.B.). 


in those two Full Bench cases, and hold 
it was necessary for the deoree-holders to 
get aotual' possession of the land decreed 
to them. It was found as a faot that they 
never got possession, and that the defend- 
ants-judgment-debtors never gave up 
possession. 

The appeal accordingly fails and ig 
dismissed with costs. 

Appeal dismissed. 
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SHADl LaL. C.J., and Fforde, J. 

Ganwa and another —Appellants 

v. 

Joti Prasad and others— Respondents. 

L. P. A. No. 67 of 1922, decided on 
24th November, 1922, from the decree of 
Le Rossignol, J. dated 7th February, 1922, 

Limitation Act . Art. 10—Property in tenant's 
possession—Date of a sale is the starting point, 

Property which is in the possession of a tonant 
does not admit of physical possession within Art. 
10. Where on the date of sale the property was 
in the possession of tenants, held, that the subjeol- 
matter of the sale did not admit of phyaioal 
possession and that the seoond part of the artiole 
prescribes the rule of limitation applicable to this 
case. 

Mehr Chand Mahajan —for Appellants. 

Devi Dial —for Respondents. 

Judgment:—This appeal arises out of 
an action for the pre-emption of a plot of 
agricultural land, and the sole question for 
determination is whether the claim was 
barred by limitation. Now the undisputed 
facts are as follows :— 

The sale was effected on the 11th Feb¬ 
ruary, 1918, but the property sold was at 
that time in possession of tenants who 
were not evicted until June 1918. It 
appears that a sale-deed was subsequently 
executed and registered in September 1918. 

It is beyond dispute that article 10 of 
the First Schedule to the Indian Limitation 
Act of 1908 governs the action, but the 
matter in controversy is whether the first 
part of the third oolumn of that artiole 
or the second part applies to the claim. 
Now, it has been repeatedly held both by 
this Court as well as by the Allahabad 
High Court that property, which is in the 
possession of a tenant does not admit of 
physical possession within the meaning 
of that artiole. This prinoiple is firmly 
established, and it is now too late to 
question its correctness. 
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Whether the subject of the sale does or 
does Dot admit of physical possession 
mast be determined with reference to the 
date of the sale, and it is immaterial 
■whether the property afterwards became 
susceptible of physical possession. The 
date of the sale is the cruoial date for 
deciding whether the first part of the article 
governs the action, and it is common 
ground that on that date the property in 
question was in the possession of tenants. 
We mu9t, therefore, hold that the subject- 
matter of the sale did not admit of physi¬ 
cal possession and that the second part of 
the article prescribes the rule of limitation 
applicable to this case. 

The sale-deed was registered in Septem¬ 
ber, 1918, and the action,which was brought 
within one year from that date, was not 
barred by the law of limitation. We 
accordingly accept the appeal and. reversing 
the judgment appealed against, we restore 
the order of the District Judge, remanding 
the case for re-deoision. The vendees 
must pay the oosts incurred by the plain¬ 
tiff in this Court as well as in the Court of 
the learned Judge in Chambers. 

Appeal allowed. 
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Shadi Lal, C.J., and Fforde, j. 

< jhuha Mai and another —Appellants 

v. 

Haji Rahim Bakhsh —Respondent. 

L. P.A. No. 73 of 1922, decided on 27th 
November, 1922, from tba decree of Scott- 
Smith, J., in C.A. No. 322 of 1921, 
dated 21st February, 1922. 

(a) Evident* Act, S. 65— Discretion as to admis¬ 
sibility should not be disturbed—Civ Pro. Code. 
8 . 100 . 

The question of the admissibility ol secondary 
evidence is a point properly to be deoided by the 
Judge of first instance and is troated as depending 
very much on his discretion. His conclusion 
therefore should not be overruled except in a olear 
“J® misearriage, (19 Oaf. 138 (P.C.), Foil.) 
1”. 804, C. 1.] 

.* fb) Evidence Act, 8. 65—Parly must prove the 
original. 

A party entitled to produoe and producing 
secondary evidence of a dooument is not relieved 
from the duty oast upon him by law namely of 
proving the exeontion of the original. [P. 304,0.1.1 

C.E. Garden Noad and Harbhajan 
Das — for Appellants, 

M. Obtd VHah and Sardha Ram—tor 
-Respondents. 


JudgmentThis appeal arises out of 
an action for the possession of a plot of 
land which tbe plaintiffs claimed to be their 
property. Their claim was resisted by the 
defendant, Rahim Bakhsh, but both tbe 
trial Court and the District Judge on 
appeal came to the conclusion that the 
plaintiffs bad proved their title. Oo second 
appeal Ur. Justice Scofct-Smitb held that 
the plaintiffs had not proved the document 
relied upon by the District Judge in sup¬ 
port of his finding and that there being do 
other evidence in support of the title, tbeir 
suit should be dismissed. 

Tbe plaintiffs have preferred this appeal 
under clause 10 of the Letters Patent, and 
it is contended on their behalf that the 
document P. 5 has been wrongly excluded 
from consideration. Now. there can be no 
doubt that the plaintiffs' ancestor, Dhani 
Ram, purchased tbe plots of lands situated 
at Sarai Rohilla Khan, and the question for 
consideration was whether the land in 
dispute formed part of those plots. In 
order to establish their contention the 
plaintiffs produced a document P. 5 which 
is a copy of a sale-deed executed on the 
17tb April, 1917, by one Matu in favour of 
Abdul Samad, Abdullah, and Abdul Hamid, 
by whioh a building on a plot of land was 
sold, and in the boundaries given in the 
deed it is shown that the sites to the east 
and west of the plot, upon which the 
structure stood, belonged to tbe ancestor 
of the plaintiffs Now, this dooument has 
been rejected on two grounds :— 

(1) that the plaintiffs should have pro¬ 
duced the original deed, and that secondary 
evidence thereof was not admissible under 
tbe law; and 

(2) that they have failed to prove the 
execution of the deed of whioh P. 5 is a 
copy. 

As regards the first objection, the learned 
Counsel for the plaintiffs argues that Abdul 
Samad, one of the vendees, who is a defen¬ 
dant in the case, was called upon to 
produoe the original dooument, but neither 
he nor his oo-vendees produced it in 
reasonable time, and the trial Court conse¬ 
quently passed an order allowing 
secondary evidence of the oontents of the 
deed. The learned Counsel relies upon 
ol&uso (c) of section 65 of the Indian 
Evidence Aob f and contends that (be 
conclusion of the trial Court on tbe ques¬ 
tion of the admissibility of secondary 
evidence could not be disturbed by the 
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appellate Court, more especially when no 
objection to that effect was taken in the 
Court of District Judge. There can be 
no doubt that secondary evidence of a 
document may bo given when the party 
offering that evidence cannot, for any 
reason not arising from bis own default or 
neglect, produce the original in reasonable 
time; and it seems that the trial Court 
was cf the opinion that this rule was 
applicable to the circumstances of the 
present case. The matter depended upon 
the discretion of the Court; and, a3 pointed 
out by their Lordships of the Privy Counoil 
in Earripria Debt v. Rukmini Debi (1), 
'the question of the admissibility of 
secondary evidence is a point proper to be 
decided by the Judge of first instance, 
and is treated as depending very much 
on his discretion. His conclusion should 
not be overruled, except in a clear case of 
miscarriage. We are, therefore, of opinion 
that the first objection raised to the 
admissibility of P. 5 cannot be sustained. 

There is, however, no evidence to prove 
the execution of the original sale-deed of 
which P. 5 is a copy. It is urged that 
the plaintiff' could not prove the execution 
of a document which was not produced 
before the Court, but we do not think that 
the difficulty, if any. should relieve the 
party from the duty which the law oasts 
upon him. The scribe, to whose evidence 
our attention has been invited, only states 
that the origiual deed might have been 
executed by Matu, but that ambiguous 
statement cannot be treated as proof of 
the execution of the document. Mr. Noad, 
however urges that, having regard to the 
fact that this objection was rot raised in 
the first appellate Court, his clients should 
have been given an opportunity to produce 
further evidence to prove the execution. 
This is a mutter which is purely in this dis¬ 
cretion of that Court, and, as we are going 
to remand the case, we leave it to the 
District Judge to decide whether, in the 
circumstances, further evidence should be 
taken for the purpose mentioned by the 
learned Counsel. 

The learned Counsel for the appellants 
also contends that, apart from the document 
page 5, there was other evidence in support 
of the District Judge's finding on the ques¬ 
tion of ownership, and that that finding 


(1) (1895) 13 Oal. 438 = 19 I.A. 79 = 6 Sar. 177 
(P.O.) 


being one of fact could not be disturbed in 
second appeal. In this connection, oar 
attention has been invited to the' oral 
evideuce of certain witnesses including the 
defendants' witness, Muhammad Ismail, 
which, according to the learned Counsel’, 
proves the plaintiffs' title to the land. Now 
this evidence, though mentioned by the 
trial Court in its judgment, was not speci¬ 
fically referred to by the learned District 
Judge. It is true that, as he was concur¬ 
ring in the finding of the Court of first 
instance, it was not necessary for him to 
make an express mention of the various 
pieces of evideuce in support of his conclu¬ 
sion ; and it may be that when he says 
that " an examination of the evidence 
leaves no doubt," he hed about the plain¬ 
tiffs’ title also the oral evidence in view. 
We are, however, unable to 6ay whether 
be would have considered the oral evidence 
alone sufficient for establishing tho title. 
The question is one of fact, and the con¬ 
clusion of the District Judgo one way or 
the other would not be ooen to challenge 
in the Court of Second Appeal. In these 
circumstances, we consider that the Distriob 
Judge, who is the Judge of fact, must 
adjudicate upon this question. 

We accordingly accept the appeal and, 
setting aside the judgment of the Single 
Judge as well as that of the I>i9triob 
Judge, we remit the case to the latter for 
re-decision with reference to the forgoing 
remarks. The costs shall abide the event. 

Appeal accepted. Case remanded. 
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Abdul Raoof, j. 

Ramji Das proprietor of Firm Sevia 
Ram Dayal Das and others —Petitioners 

v. 

The f irm Briji Lil Jagan Nath of 
Cawnpore —Respondent. 

Mis. Civ. App. No. 144 of 1922, deoided 
on 24th April, 1922, from the Court of the 
Jumor Sub Judgo, Juliundur. 

Cw. Pro. Coif. Ss. 22 ani 23—Mere incon- 
venitnci is not sufficient ground— Whethersuffhunt 
grounds exist depends upon the facts of eoch cise. 

Oo tho ground cf mere inconvenience a suit 
ought not be transferred under 8*. 22 and 23# 
because the plaintiff has a right to ohooeo bis own 
forum and it is for the Court to see in each oaaa 
whether there aro good grounds for exeroisiog t 0 
dieoretioo to transfer the oaao. 
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Fakir Chand —for Petitioners. 

Badri Das —for Respondent. 

Order:—This is an application made 
tbe provisions of sections 22 and 23, 
Procedure Code, for tbe transfer of a 
in which tbe applicants are the 
daDte and the opposite party the 
ti£fs. Ti>e parties are the proprietors 
ie two firms which deal in sugar, 
have got branches of their shops at 
ipore. Toe defendants agreed under a 
act to sell 6,000 bugs of sugar to the 
biffs. They w.-re, however, unable to 
y all that they had contracted for. 

offered to supply sugar of similar 
ty, but the plaimiffs refused to accept 
• of a different quality. The plaintiffs 

__.iutod a suit basing their c iuse of aotion 

on non-delivery of the goods promised to be 
delivered by tbe defendants. Tbe defend¬ 
ants filed written statement in defence of 
tbe suit and one of tho grounds urged in 
defence was that the Jullundur Court had 
no jurisdiction to try the suit. A 
preliminary issue was struck on this point. 
Apparently certain proceedings were taken, 
but before any final order could be given 
by the Court the defendants presented this 
application to this Court. It may be 
mentioned that before the presentation of 
this petitiou for the transfer of the case the 
defendants had made an infruotuous 
application to the Court helow to stay its 
haDd and to make an order transferring the 
oase. Tins, of course, wa3 not in its power 
to do. Tbe present petition presented 
before me is supported by an affidavit, 
which states that the entire dealings 
between the parties took plaoe at Cawnpore 
where both the parties have their firms and 
atm carry on business; and that all the 
witnesses, who are to be examined in the 
case, belong to Cawnpore and that it is 
necessary loexamme the r ffioers-in-charge 
ot tbe supply of Sugar Department of tbe 
Vlovernment and their registers relating to 

oflliT ffiT ° • the same - 1,1 Paragraph 6 
of the affidavit it in stated that the trial of 

be sun in the Jullundur Court will entail 

unnecessarily heavy expense to tbe defend- 

ante to prove their case and the defendants 

them tbat JU8tio0 wil1 Dot ^ done to 

SZta HMi “ r ■imp 1 y to bora,, tbe 

nWiff a a<3ri Da9 ’ Wh ° L baa a PP 0 ared for the 
plaintiffs, opposes this application for 

1924 L/39 & <0 


transfer and argues that sufficient cause 
has not been made oat in the affidavit for 
the transfer of tbe case. He has cited a 
number of authorities before me, some of 
which only may be mentioned. 

In Amjad Ah v. Habib Ullah (I) it was 
beld that on the ground of mere inconve¬ 
nience a suit ought Dot to he transferred 
under sections 22 aud 23. Civil Procedure 
Code, because the plaintiff has a right to 
choose his own forum 

In Alulbia Cheity v. Arunachalam 
Cheity (2) it was held that a transfer ought 
only to be mace on very strong grounds. 

Ie Askaran v. Bhola Nath '3' it was beld 
that cogent reasons alone would justify an 
order of transfer under these sections. 

It is of course for tbe Court to see in 
each case whether there are good grounds 
for exercising tho discretion to transfer the 
case. No counter affidavit has been filed 
on behalf of the plaintiffs and Mr. Badri 
Das ou their behalf is not able to contro¬ 
vert tbe facts stated in the affidavit. Having 
regard to the fact that- the contraot was 
entcied iDto atCawDpore it is reasonable to 
believe that almost all the evidence to be 
given by the parties will be available at 
Cawnpore and in fact it is positively asserted 
by the petitioners that all their witnesses 
aro residents of Cawnpore and this is nob 
controverted by the plaintiffs. If a ll these 
witnesses are to bo brought from Cawnpore 
to Jullundur tho process would be very 
expensive. It is, however, suggested by 
Air. Badri Das that they may ho examined 
by a Commission. In my opinion. Laving 
regard to the peouliar circumstances of the 
ease, it will oonduce to the convenience and 
interest of both the parties that the trial of 
the suit should proceed in the Court at 
Cawnpore; Mr. Badri Das has also com¬ 
plained that there has been a groat deal of 
delay m making this application fortransfer. 

It is, however, admitted that only a preli- 

,s * uo **be question of jurisdiction 
was struck and the other issues on the 
merits have not yet been settled. It was 
no doubt a mistake on the part of the 
defendants to have made an application for 

to b!v«’ 1D a* ?° Urfc ° f fir * fc iD *'anoe and 

Court the . plea tbat tbe Jullundur 

Court had no jurisdiction, but the delav 

a -HE!!!!^l^a c e on account of S 21 

0) (1093. A.W.N. 68. * 

U9 3« 7 Bn*- L.T. L.B.R. M9-23 I.C. 

(8)(1918i 91 O.C. 817 - 481.0. 106. 
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infruotuous proceedings. The delay of course 
in this case has not been of such a nature 
as to in any way prejudice the plaintiffs. 
The trial of the suit is in a very preliminary 
stage. In my opinion it will not cause 
inconvenience to the parties il the case is 
tried at Oawnpore and its trial at Jullundur 
is bound to cause unnecessary expense and 
inconvenience to the petitioners. I, there¬ 
fore, direct the Court below to return the 
plaint to the plaintiffs with an endorsement 
to the effect that it may be presented to 
the proper Court. 

Order accordingly. 

* * 1924 Lahore 306. 

Campbell, j. 

Praqn Soorji <£ Co. of Bombay —Peti¬ 
tioners 

v. 

Kalu Mal-Shori Mal £ Co. of Amritsar 
—Respondents. 

Civ. Mis. Pet. No. 227 of 1922, decided 
on 15th May, 1922. 

Civ. Pro . Code, Ss. 22, 23—Transfer to original 
side of a High Court from a Court subordinate to 
another Bigh Court is not govermd bp Ss. 22 23- 
High Court has inherent jurisdiction which should 
be sparinglp used—Civ. Pro. Code . S. 151. 

89 . 22 and 23 do not apply whore transfer to the 
Original Bide of a Hi«h Court froio a Court 
subordinate to another High Court is desired. The 
High Court hA 8 the power in exercise cf its inherent 
juriediotion to grant the petitioner the relief for 
which ho asks by an order of stay but the right of 
a plaintiff to institute a suit in a Court in which 
the law permits him to sue should uot be inter¬ 
fered with by the High Court in exercise of its 
extraordinary jurisdiction unless the suit i 9 
brought in bad faith for the purpose of working 
injustice to whioh the defendant would not be 
Bubjeoted if the suit were brought in another 
oompetent Court. The mero faot that it would be 
more convenient to the applicant to have the action 
tried elsewhere at Bombay, is 00 euflnieut reason 
to force the plaintiffs summarily out of the Court 
in whioh th 6 y are entitled legally to sue and to 
deprive them of the substantial sum expended by 
them on Court-fees in a proceeding for which thero 
is no provision in the Code of Civil Procedure and 
by the application of inherent powers not utilised 
in practice except for the purpose of preventing or 
remedying grave abuse. *65 Iud. Cas 782, 20 a L J. 
118, 44 A. 278, A.l.R. 1922 (All.) 65, D:st.). 
[P. 306. C. 1, P. 307, O. 2, P. 309, C. 1, P. 309. 
C. 2 and P. 310, C. 1.] 

Mackey —for Petitioners. 

C. Bevan Petman and Duni Chand —for 
Respondents. 

OrderTho present application is 
described as being made under sections 22 


and 23 (3), Code of Civil Procedure, and i 9 by 
Pragji Soorji and Co. of Bombay praying 
that this Court will stay a suit filed against 
the petitioners in th6 Court of the Subordi¬ 
nate Judge, Amritsar, by Kalu Mal-Shori 
Mal and Co., Amritsar, and order the return 
of the plaint in order that tho plaintiffs 
may, if they think proper, present it in the 
High Court at Bombay. 

It is obvious that the two sections quoted 
are not directly applicable. They deal with 
cases where a party to a suit instituted in 
a Court subordinate to an appellate Court 
wishes to secure the transfer of the suit to 
another Court subordinate either to the 
same appellate Court or to the same High 
Court or to another High Court. They do 
not legislate for such a situation as the 
present (where transfer to the Original 
Side of a nigh Court from a Court subor 
dinate to another High Court is desired.) 

In a case precisely similar to the present 
it was argued before Mr. Justice Das of the 
Patna High Court, Jaxcahir Kumari Debi v. 
Naresh Chandra Bose (1) that the Original 
Side cf the Calcutta High Court was a 
District Court subordinate to the Caloutta 
High Court and reliance being placed upon 
a decision by a Single Judge of that Court 
reported as Kedarnalh Mondal v. Ganesh 
Chandra Adak (2). The point was left 
undecided, the petition being rejected on 
other grounds, but Mr. Justice Das 
evidently was not impressed by the 
argument. In Kcdarnath Mondal v. Ganesh 
Chandra Adak <2> it was held that 
when a High Court exercises its Original 
Civil Jurisdiction it comes within the 

definition of a District Court as contained in 
the Code of Civil Procedure for purposes of 
the Inventions and Designs Act V of 1888. 
It was not sai », however, that a High Court 
on the Original Side is a Court subordinate 
to itself within the meaning of section 23 
of the Code of Civil Procedure, and the 
contrary was ruled by the Madras High 
Court in Hindustan Assurance and Mutual 
Benefit Society, Ltd. v. Mulraj ( 31, where 
one point was directly iu issue, after 
consideration of the terms of sections 2 (4) 
and 3 of the Code. It seems to me 
impossible to hold otherwise. 

Mr. Petman, who opposes the petition on 
behalf of the respondents admits, however, 
that this Court has the pow er, in exeroiseof 

(1) (1920) I Pal. L T. 389 = 57 I.O. 649. 

(2i (1909) 12 O.W.N. 446. 

(3) (1916) 27 M.L J. 645 = 27 1.0. 465. , 
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its inherent jurisdiction, to grant the peti¬ 
tioner the relief for which he a9ks by an 
order of stay, but contends that to obtain 
so exceptional a remedy the petitioner must 
make out a far stronger case than would 
give him a claim to an ordinary traosfer 
and must prove that the suit instituted in 
Amritsar is an abuse of the process of the 
Court. Mr. Mackay, who appears for the 
petitioners claims that the ordinary criteria 
should apply by which questions of traosfer 
are decided by Courts empowered to do so, 
and also asserts that the suit is purely 
vexatious and has been filed in order to 
harass and annoy the petitioner and to 
serve as a means of extortion. 

The substance of the plaint is as 
follows :— 

On the 8th November, 1920. the parties 
entered into a partnership at Bombay for 
trading m dyes, spioes, and asafcetida at 
various places in India. Oo the 27th July, 
UJl, the partnership was dissolved under 
a written agreement by which the status quo 
ante the 8th November, 1920. was to be 
restored, the defendants were to aocount for 
and pay to the plaintiffs their share of the 
proceeds of all sales, and to make over their 

; r nn of 8 °° d ? ,Q 9to L ck at Bombay and other 
stations within eight days, and the parties 

Trfn V b9 1 Ul6d 60 acoounb to 
partnership and on suoh accounts to pay and 

receive interest on the capital at annas 10 

pe mensem. The defendants bad 

SSi* 0 rQ °t T aOCOUDfc9 0Q d0 “and or to 
pe iod a?n d 800d f WifchiD the sbi e uI *fce<3 

P e , V.? 0000 a deor0 9 was sought for 
moZ 100 ??" account8 ' W Payment of 

S) Bs 5 000 th M -° D b r b9 Said a000 ^ts, 

V ■ , ,00 ° tb , e price of unsold goods not 

ktXli ‘ aD r (d)R, ‘ 5°.000 damages Tor 
la e del.very of unsold goods. Reliefs (a) and 
( 4) were valued at 7 lakhs of rupees. 

rwA pet,t,OD0ra admit that the respon¬ 
dents by reason of their having a branoh in 

buT'thev T i 9Dti u 0d to 9Ue afc tha t place 
Parties £ da ? ,ar6 L by affidavit that both 
that th« haV f-r arg ° busln0S9e9 in Bombay 


dissolution were made in Bombay ; that the 
terms of dissolution were settled by corre¬ 
spondence betweea Bombay Solicitors ; that 
witnesses and voluminous account books 
will have to be brought to Amritsar from 
Bombay ; that the sole proprietor of the 
petitioner firm oannot leave Bombay and 
has no one to depute for the conduct of the 
case at Amritsar. The whole cause of 
action arose in Bombay; ana that no 
legitmate advantage can accrue to the 
plaintiffs-respondents from a trial of the 
suit in Amritsar. 

In the counter-affidavit filed by the res¬ 
pondents’ agent it is admitted that the 
petitioners' branoh at Amritsar is managed 
by a paid servant; that the partnership 
was made in Bombay and the dissolution 
agreement signed there. It is denied that 
two of the sons live permanently in 
Bombay, aod that one of them managed 
the partnership business. It is asserted 
that the sons divide their time be¬ 
tween a number of branches of the res¬ 
pondents’ business and that the Bombay 
branch is managed at times by paid 
servants. It is contended that the 
petitioners have competent agents who 
oao conduct the case at Amritsar, that 
the Bombay witnesses can be examined 
by commission and that the accounts at 
Bombay oannot be voluminous since the 
partnership lasted eigbt months only. It is 
denied that the whole cause of action arose 
at Bombay and is asserted that deliveries 

liiZ VV e r Cb ° l which damages are 
claimed took plaoe at various other places. 

It is asserted further that the plaintiffs have 

tha/'th! ° > eCt tba {0rar ° 01 fcheir auifc . 
that the suit is a bona tide one, that their 

ffir to D Bomh' 0filCa, 1 ab Amrifc 3« : tbattrans- 
l a r °M°“ bay w , oul(] °°tail groat loss and 
hardship to the plaintiffs, that the plaintiffs 

and 1 t0 kak9 their b00ks to Bombay 
Court fl T Uld 1036 Rs - 3 '°M Paid in 

of the dissolution agreement had to be made 

;:::‘:E b,ro ' bra "° h8s 1111 s£ 

>S=sa 

fss.isiisicaa 

*»a the booka wi loak 
have to be examined it there ie , challenge. 
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in which case they can be examined at 
Bombay ; that the original books of the 
branches are presumably at those branches : 
that there is no reason to suppose that there 
will be a large number of witnesses from 
Bombay itself; that tho Solicitors’ letters 
probably will be admitted and Deod not be 
proved ; that the cost of litigation to the 
plaintiffs will be greater at Bombay than at 
Amritsar ; and that although the agreements 
were entered into at Bombay there is no 
dispute about their terms and the plaintiffs 
only require what is due to them under 
those terms. In reply Mr. Mackay points 
out that the plain tit! affidavit is not sworn 
to personally by L. N ithu Mal, the alleged 
head of the plaintiffs’ firm, that the branch 
accounts are more likely to be at Bombay 
now than at the branches, that much of the 
goods to be delivered was in transit through 
Bombay, etc., the import port, at the time 
of dissolution, and that in fact everything 
in connection with the partnership is at 
Bombay. 

It will be seen that there is not much 
dispute about actual facts between the 
parties and since the defendants have not 
yet filed tboir pleas in the Amritsar Courts 
the above summary describes the situation 
as clearly as can be done at tho present 
stage. 

As regards the law I hold for reasons 
already given that sections 22 and 23 of 
the Code do not apply to this proceeding. 

To determine the principles on which the 
extraordinary jurisdiction of this Court 
should bo exercised I have to examine 
certain authorities which have been placed 
before me. 

(1) Shiv Parshad v. Kanhaya Shah Ruchi 
Shah (1). This was an application under 
sections 22 and 23 *2) for transfer of a suit 
from Rawalpindi to Delhi. It was laid 
down that there must he strong reason for 
depriving a plaintiff of bis right to bring 
his suit in any Court in which the law 
allows and a Sind decision was cited with 
approval. [Firm of Siiamnssnddm Mahir 
Bux v. Firm of All Mahomed Alidina (5-J 
which hold that a transfer should not he 
made from one Court to another merely on 
the ground that tho defendant had all his 
evidence at the place of sitting of the second 
Court. 


(4) (1919) 167 P.R. 1919 = 64 I.C. 936. 

(5) (1914) 8 8 L.R. 43 = 26 I.C. 674. 


In tho face of this pronouncement by this 
Court Rabban Bibi v. Sohadra Bibi (6) a 
judgment by the Oudb Judicial Commis¬ 
sioners quoted by Mr. Mackay can have 
no weight. There stay was ordered and 
the plaint was returned for presentation to 
a Court in another Province on the ground 
of what the Court considered to be the 
real interests of the parties and the general 
convenience by their witnesses. 

(2) Ilarendra Ball Roy v, Sarvamangala 
Dabec (7). Here the High Court directed 
transfer under tho Letters Patent to the 
High Court from a subordinate Court, 
because questions of difficulty arose in the 
suit, both parties resided in Calcutta, the 
defendant was parda nashm and poor, all 
her witnesses and all persons who knew of 
tho transactions in suit were residents of 
Calcutta or the neighbourhood and the 
Court considered that to insist upon the 
suit being tried at the place of institution 
would place inseparable difficulties in the 
way of tho defendant. 

This case was quoted by Mr. Mackay 
but it has several points of distinction 
from the present. 

(3» Inayalulhxh Khan v. Nisar Ahmad 
Khan (8*. another case cited by 
Mr. Mackay. A Bench of the Allahabad 
High Courr., promising that a plaintiff has 
"puma facie right to decide the place of 
trial, ruled Dot without hesitation " on the 
balance of convenience that a suit instituted 
at Snahjabanpur should be heard by a Court 
in the Central Provinces. It was a case 
covered by section 23 <3>, Civil Procedure 
Code. A Single Bench ruling of the same 
Court Madho Prasad v. Udoti Chand (9) 
that mere convenience is not a ground for 
transfer was dissented from. 

t4) Jawahir Kumari Dcbi v. Narash- 
Chandra Base (l) referred to already. The 
question whether the Patna High Court had 
power under sections 22 and 23 (3) to 
transfer from a Court subordinate to itself 
to the Original Side of the Calcutta High 
Court wa9 left undetermined and the apph* 
cation for such transfer was refused on the 
merits. The learned Judge considered the 
real ground for the petition to be that it 
would be more expensive and les3 convenient 


(6) (1913) ‘iO I.C. 759. 

(7) (1897) 24 0*1. 181. 

(8) 1922 All 65 = 44 All. 278 = 20 A.L.J. 110-65* 

I.C. 782. 

(9) (1919)41 All. 381 = 17 A.L.J. 371-60 I.O.- 

368. * - i lj 
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to have the trial in the Court of the 
Subordinate Judge, Purneah. fie stated that 
an examination of all the cases on the point 
led to the conclusion that the Courts have 
exercised their powers to transfer suits from 
one Court to another ooly when they have 
been satisfied that the proceedings in one 
Court constitute abuse of the power of the 
Courts and that in the case before him he 
was not satisfied that there bad been an 
abuse of the process of the Court. 

(5) Hindustan Assurance and Mutual 
Benefit Society , Ltd. v. Mulraj (3) also refer¬ 
red to earlier in tbi6 judgment. The case 
was the converso of the present oase and fcho 
prayer was for stay of a suit for damages for 
a libel published in Madras which had beeo 
Instituted in the Madras High Court and for 
a direction that the plaintiff should sue in 
a Court in the Puujab. It was held that the 
plaintiffs have the choice of the forum and 
that their choice should not be restricted 
because the defendants may find it more 
difficult to make their defence in one forum 
than in another. It was held further that 
the High Court has inherent jurisdiction to 
stay any suit which is an abuse of the 
Court, and the application was refused after 
consideration of the principles laid down in 
oertain English cases in which the question 
was whether an action should proceed in 
England or in another oountry. One of 
the three English oases mentioned was 
Logan v. Bank of Scotland (10) which was 
not discussed in detail but on which both 
the parties before me rely as a guide to 
decision of the present application. 

(6) Logan v. Bank of Scotland (10). The 
aotioo was brought in England to reoover 
damages for misrepresentations in the 
prospectus of a Company of which the Bank 
of Scotland were bankers and the Court of 
appeal restored the order of a Master in 
Chambers which had stayed proceedings on 
the ground that the action was vexatious 
and oppressive and an abuse of the process 
of the Courts. All the parties lived in Soot- 
land except one defendant Sootfc, who 
resided in London and who wa 3 held not 
to be a substantial defendant, being an 
undischarged bankrupt. All the transactions 
which gave rise to the alleged cause of 
aotion took place m Scotland. The Bank 
of Scotland had no branch out of Scotland 
except one in London. The Company was 


110) [1906] 1K.B. 141-76 L.J K B aifi-ru 
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registered in Scotland; its business was 
carried out exclusively in Scotland ; none of 
its business was transacted by the London 
branch of th9 Bank ; all the books were in 
the hands of the Liquidator in Edinburgh ; 
and the plaintiff’s affidavit showed that all 
the evidence would have to bo obtained from 
Scotland. 

These facts are claimed by Mr. Mackay to 
establish an analogy with the present case 
and to support his client's demand for an 
order of stay in the Amritsar Court, but it 
appears to me that, a9 contended by 
Mr. Penman, as they were used and empha¬ 
sized by Sir Gorell Barnes, who delivered the 
judgment, in order to show that the aotion 
was not bona fide io England. That was the 
conclusion arrived at and the reason for the 
aotion being stayed. Toe President remarked 
that if Scott were a real defendant aiad it had 
been necessary to bring one action to join 
him and the Bank in England, the Bank 
might have had to submit; bub that as Scott 
was not defending and apparently had no 
means to do so it was impossible to believo 
that he was joined beoause the plaintiff 
wished to enforce bis remedies against him. 
Finally, it was pointed out that the order 
involved no hardship on the plaintiff who 
could make his claim at les3 expense and 
trouble to himself in Scotland, 

Tbere doe3 not appear to me to he muoh 
similarity between the position of Logan in 
regard to the Court of Session iu Edinburgh 
and that of the plaintiffs in the present suit 
in regard to the High Court of Bombay. 
The head of the plaintiff firm, Nathu Mal, 
is admitted in the petitioners’ affidavit to 
reside mostly at Amritsar and the allegation 
that he doe3 not take an active part in the 
business of his firm at Bombay or else¬ 
where is denied. The firm admittedly con¬ 
sists of Nathu Mal and six sons. Nothing 

is said in the affidavit about four of the sons, 

and the statement that two live regularly 
in Bombay has been denied. The business 
of the partnership, the subject of the litiga¬ 
tion, is admitted to have been carried out 

at several places throughout India including 
Amritsar. 


The rule to be deduced from the author¬ 
ities, particularly the two most directly 
applicable, Jawahir Kumari Dcbi v. Nuresk 
uhandra Bose ( 1 ) and Hindustan Assur- 
anee and Mutual Benefit Society, Ltd. v. 

. ... a * 18 tb at ^0 right of a plaintiff to 1 

institute a suit in a Court in which the law 
permits him to sue should not be interfered [ 
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with by tbe High Court in exercise of its 
extraordinary jurisdiction unless the suit 
is brought in bad faith for tbe purpose 
of working injustice to wbich the defend¬ 
ant would not be subjected if the suit were 
brought in another competent Court. Here 
I can discern no such intention on tbe 
part of the present plaintiffs and ail that 
tbe defendants have succeeded in showing 
is that it would bo more convenient to 
them to have tbe aotion tried at Bombay. 
This is no sufficient reason, for this Court 
to force the plaintiffs summarily out of the 
Court in which they are entitled legally to 
sue and to deprive them of tbe substantial 
sum expended by them on Court-fees in a 
proceeding for which there i9 no provision 
in the Code of Civil Procedure and by the 
application of inherent powers not utilised 
in practice except for the purpose of 
preventing or remedying grave abuse. 

The Allahabad ruling Inayatullah Khan 
v. Nisar Ahmad Khan (8) is distinguish¬ 
able Ly the fact that it was delivered in a 
case provided for by sections 22 and 23 of 
the Code, and in so far as its reasoning 
differs Irom that adopted in Hindustan 
Assurance and Mutual Benefit Society, Ltd. 
v. Mulraj (3). I prefer to follow the latter 
authority. 

The application is dismissed with costs. 
Counsel’s fee Rs. 200. The records will 
be returned to the Sub-Judge's Court. 
Amritsar. 

Petition dismissed. 
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Abdul Qadir, j. 

Kishen — Petitioner 

v. 

Qirdhari Lai and another —Respdts. 

Cr. Rev. No. 251 of 1922, decided on 
20th May, 1922, from the order of Ses¬ 
sions Judge, Ludhiana, dated 9tb Feb.. 1921. 

•(a) Crim. Pro. Code, S. 439 - Dismissal for 
default . 

A criminal revision peiilion dismifsed in default 
without any decision on the merits can be re¬ 
heard. (10 C.L.J. fO, Foil ). (P. 310, C. 2.) 

(b) Crim Pro. Code , S. 19?—Municipal secre¬ 
tary. 

No sanction is necessary to prosecute a Muni¬ 
cipal Secretary for any wrong done by tbe latter. 
.,1 Wier 243. Dist.). [P. 311. C. 2.] 

Jai Gopal Sethi —for Petitioner. 

Balwant Rai—lor Respondents. 


Facts: —One Cbaudhri Kishen Singh 
brought a complaint on the 12th October, 
1920, against Girdbari Lai and Niamat 
Ali under sections 427/109, Indian Penal 
Code, alleging that they bad without any 
authority from tbe Municipality ordered 
two tharas (raised platforms) in front of 
his house to be demolished and bad thus 
committed mischief, by which damage to 
tbe amount of more than Rs. 50 was 
caused to the complainant. Girdbari Lai 
was at tbe time working as tbe Honorary 
Secretary of the Municipality aDd Niamat 
Ali was its paid Overseer. The Magistrate 
to whom tbe complaint was entrusted for 
enquiry began to record some evidence 
under section 202, Criminal Procedure 
Code, before issuing process against the 
accused persons. While doing so be came 
to know that the complainant bad applied 
to tbe Local Government for sanction to 
prosecute Girdbari Lal 8Dd that the 
Government had refused such sanction. 
Od learning this, he dismissed the 
complaint without aDy reference to the 
merits, boldmg that the complainant should 
at first obtain sanction. This order wae 
passed on the 13th December, 1920. The 
complainant applied to the Sessions Judge 
for revision and that learned Judge 
dismissed tbe application on the 9tb 
February, 1921. Against that order he 
filed a petition for revision in this Court. 

Judgment:—Tbe petition has been 
argued before me hv Mr. Jai Gopal Setbi, 
while Mr. Balwant Rai has argued tbe case 
on behalf of Girdbari Lal respondent. 
Niamat Ali respondent, though served, was 
not present. 

A preliminary objection was raised by 
Mr. Balwant Rai to the effect that tbe 
petition baviDg been ouce dismissed in 
default, tho petitioner had got it restored, 
hut it was doubtful whether this Court could 
restore a criminal petition, ooce so dis¬ 
missed or could review an order passed 
by itself as a Court of Criminal Jurisdic¬ 
tion. As the petition was never decided 
on tbe merits I do not see any force in 
this objection and Mr. Sethi refers to 
Bibhuly Mohun Boy v. Dosimoni Dassi (1), 
as an authority on the point that a 
petition dismissed in default without any 
decision on the merits can be re-beard. 


(I) (19091 10 Cr. L.J. 267-10 C.L.J. 80-3 10. 
899. 
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As regards the main question involved 
in the case, i.e., whether a sanction to 
proseoute was Decessary or not, I am cf 
opinion that it was not. 

I have beeD shown the records of the 
Municipality and it appears that it had 
been decided by that body to conatruot a 
drain in front of the bouse of Kishen 
SiDgb. The Municipal servants, who went 
to construct that drain, demolished the 
thaws of the petitioner in doing so and 
it is alleged that they did so under the 
orders of Girdhari Lai, Secretary. It is 
urged that no resolution of the Committee 
had been passed for the demolition of 
the tharas and that Girdhari Lai was 


actuated in doing so by motives of personal 
malice. It is contended that in a case 
like this no sanction was necessary, whether 
Girdhari Lai acted in his official capacity 
as Secretary or in his private capacity. 
It is argued by Mr. Sethi that the terms 
of section 197, Criminal Procedure Code, 
relate only to the necessity of sanction to 
prosecute such publio servants as are not 
remoyeable from office exoept with the 
sanotion of the Local Government and that 
a Secretary of a Municipality does not 
belong to that category, as he is removeable 
by the Committee. If be acted in his 
individual oapacity it is obvious that no 
sanotion would be required. Mr. Balwant 
Rai contends i D reply that Girdhari Lai 
was a duly appointed Municipal Com¬ 
missioner and was acting as such when be 
was actiog as an Honorary Secretary, and 
because a Municipal Commissioner cannot 
be removed from his office exoept by the 
Local Government, it should be held that 
the. act attributed to him, if done by him, 
was done in bis oapacity a 9 a Munioipai 
Commissioner. He also refers to The Chair- 
man of the Municipal Council, Ellore, 
In re { 2) where it was held that a Chairman 
of a Municipality was a publio servant, who 
oouldnotbe prosecuted except after obtain- 

xr 6 o ® a , notioD of fcb e Local Government. 
Mr. Sethi s reply to this is that a Chairman is 
ordinarily notremoveable from office without 
the sanotion of the Local Government. He 
points out, on a reference to the Punjab 
Municipal Act, sections 20, 21 and 22. that 
the appointment of a Chairman is subject 
? p P ro , val .0* the Government and his 
removal is also in the hands of the Local 
Government. He argues, therefore, that the 


W i Welt ‘.as-a Woir aai. 


ruling regarding the prosecution of a Chair¬ 
man of a Municipality can furnish no 
analogy for the case of a Secretary. I think 
there is hardly any doubt that Girdhari Lai 
was acting as Secretary of the Municipality 
in dealing with the matter, which led to the 
demolition of the tharas and I have not 
been referred to any authority which makes 
it necessary for a complainant to obtain a 
sanction under section 197,Criminal Proce¬ 
dure Code, before prosecuting a Municipal 
Secretary for any wrong done by the latter. 
Moreover, it is noteworthy that the com¬ 
plaint filed by Kisben Singh was against 
Niamat Ali also for prosecuting whom no 
sanction was required and there seems to be 
hardly any reason why that was dismissed 
summarily without the least reference to 
the merits. 

I accept this revision and order that the 
complaint of the petitioner be taken up 
again and decided according to law. 

Revision allowed . 


1924 Lahore 811. 

Broadway, j. 

Mahomed Afzal and another — Petitioners 

v. 

Emperor —Respondent. 

Cr. Rev. No. 359 of 1922, decided on 17th 
June, 1922, from the order of Addl. Sessions 
Judge, Ferozepore, dated 23rd February. 
1922. 

Crim. Pro. Code , 8. /OG—Penal Code, S. 342— 

*06, (Vim. Pro. Code applies only to offences 
involving breach of the peace. 

Beotioo 106, Criminal Procedure Code, oao only 
bo applied when the person concerned ha 9 been 
convicted of an offence involving a bieaoh of the 
peace, i.e., the offence muet be one of wbioh a 
breaob of tbe peaoo is in Jaw a necessary ingredient. 
(2 Ltb. 279, Ref.) It oannot be said that a breach of 
the peace is necessarily involved in the ooxnmiBflion 
of tho offence of wrongful confinement. 

I/tikhar Ali —for petitioner. 

C. H. Carden Noad —for respondent. 

Judgment The petitioners in this 
oase, Mohammd Afzal and Shera, have 
applied, under seotion 439, Criminal 
Procedure Code, for revision of an appellate 
deoiRion of the Additional Sessions Judge, 
of Ferozepore, dated 23rd February 1922. 
They have been oonvioted of an offence 
under section 342, Indian Penal Code, an* 
sentenced to eight monthe’ rigorou* 
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imprisonment; and Rs. 50 fine or in default 
to two months’ rigorous imprisonment. 
In addition they have been called upon 
under section 106, Criminal Procedure 
Code, to furnish security in a sum of 
Rs. 500 to keen the peace for one year on 
the expiry of their sentences. 

Mr. Iftikhar Ali on behalf of the peti¬ 
tioners has raised two points; (l) that the 
evidence did not warrant the conviction 
and (2) that the order under section 106, 
Criminal Procedure Code, is bad in law. I 
have carefully studied the judgments of 
the two Courts. As remarked by Ros- 
signol, J., in his admitting order, the 
judgment of the appellate Court is not 
satisfactory. At the same time that of the 
First Court is comprehensive and clear, 
and I assume that it is because of that 
that the learned Additional Sessions Judge 
contented himself with dealing with the 
points raised as briefly a9 he has. I have 
also examined such of the evidence a9 was 
necessary in order to ascertain how far the 
learned Vakil's contentions were correot. 
After giving my careful consideration to 
the case I have no doubt in my mind that 
the Courts below are right in thinking that 
the petitioners have committed an offenoe 
under section 342, Indian Penal Code, and 
I consider that the sentences are appro¬ 
priate. 

The applicability of section 106, Crimi¬ 
nal Procedure Code, is, however, of consi¬ 
derable doubt. It has been held by the 
various High Courts that section 106, 
Crimioal Procedure Code, can only be 
applied when the person concerned has 
been convicted o? an offence involving a 
breach of the peace. It has been held 
that in such cases the offenoe mu9t be one 
of which a breach of the peace is in law a 
necessary ingredient (see the cases cited at 
page 107 of Boy’s Criminal Procedure 
Code, Volume II). In Abdulla v. 
Emperor (1) the same view was adopted by 
Martinoau, J. Ic section 339 wrongful 
restraint is defined as follows :— 

" Whoever voluntarily obstructs any 
person, so as to prevent that person from 
proceeding in any direction io whioh that 
person has a right to proceed, is said wrong¬ 
fully to restrain that person." 

While wrongful confinement is defined 
in seotion 340 in the following terms :— 


O) (1921) 9Lah. 79-32 Cr. L.J. 709-63 1.0. 
869. 


Whoever wrongfully restrains any per¬ 
son in 9Uoh a manner as to prevent that 
person from proceeding beyond certain 
circumscribing limits, is said 4 wrongfully 
to confine’ that person." 

Although the matter is not quite clear 
it seems to me that it cannot be said that 
a breach of the peace is necessarily invol¬ 
ved in the commission of the offence of 
wrongful confinement and, therefore, the 
order in this case under section 106. Cri¬ 
minal Procedure Code, must be regardec 
as illegal. 

I, therefore, accept this petition in so far 
as to sot aside the order under section 106, 
Criminal Procedure Coie, but maintain the 
conviction and sentences in all other 
respects. 

Petition partly accepted. 
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Abdul Raoof, j. 

Ml. Begaum— Appellant 

v. 

Jafar Hassan —Respondent. 

Civ. Rev. Pet. No. 1410 of 1922, deoided 
12th January, 1923, from tbe order of 
Senior Sub-Judge, Ludhiana, dated 22nd 
February, 1922. 

Civ Pro . Code , O. 33, rr . 15 and 7 —First 
application not pressed and so rejected—Second 
one barred. 

Where the Grat application wae rej-oted without 
an enquiry into the pauperism of the petitioner, 
because the petitioner had refused to press her 
application in oonsequcnco of an alleged com¬ 
promise : Held that a aeoond application to sue as 
pauper i* barred. ('20 Bom. 86 and 17 All. 596* 
Foil.) [P. 313. O. 1.] 

Umar Bakhsh— for Appellant. 

Md. Iqbal— for Respondent. 

Judgment :—This is an application ask¬ 
ing this Court to revise ao order refusing 
to allow the applicant to sue as a pauper. 
The applicant first made an application on 
the 23rd of November, 1920, for permission 
to sue as a pauper. On tbe 30th of Novem¬ 
ber, 1920, some sort of compromise was 
effected between the applicant and the 
opposite party in consequenoe of which the 
applicant aid not press her application and 
tbe Court on the 1st of December made an 
order refusing the application on tbe ground 
that it was not pressed. On the 25th of 
August, 1921, the applicant applied for a 
review of tbe order of refusal but the reviow 
was not granted. The present application 
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was made on the 3rd of October, 1921, in 
respect of fche same right to sue and was 
rejected on the ground that in consequence 
of the compromise the petitioner was not 
•entitled to sue. The question which I have 
to decide is whether this application is bar¬ 
red or not by the provisions of Order 33, 
rule 15, Civil Procedure Code. This rule 
provides that “ an order refusing to allow 
the applicant to sue as a pauper shall be 
a bar to aoy subsequent application of the 
like nature by him in respect of the same 
right.” 

It was contended on behalf of the appli¬ 
cant that rulo 7, Order 33, Civil Procedure 
Code, under which it is said the order of 
refusal was made contemplates an inquiry 
into the question of pauperism and that it 
is only after holding euob an enquiry that 
fche Court can make an order under fcbat 
rule either allowing or refusing fco allow fche 
applicant to sue as a pauper. The argu¬ 
ment is that as the first application was 
; rejected without an enquiry into the 
pauperism of the petitioner the order of 
refusal oannot be said to have been made 
under rule 7 and that, therefore, fche order 
of refusal made on fche first application 
cannot be a bar fco the present application. 
A similar question under almost similar 
circumstances was raised before fcbe 
Bombay High Court in fche oage of Ranchod 
Morarv. Bezanji Edulji (1) and it was 
held "that the order rejecting fche plaintiff's 
first application was an order under seotion 
409 of the Code of Civil Procedure; that 
both fcbe applications were made in respect 
cf bhe same right to sue, and that the order 
rejecting the first application operated a 9 a 
bar under section 413 of fche Code to the 
entertainment of fche second application. 1 ’ 
Bale 7 of Order 33 of the present Code 
makes the same provision as was contained 
in seotion 409, Civil Procedure Code, and 
rulo 15 of fche same order is almost fche same 
as seotion 413 of the old Code. In the 
Bombay case the Court had made an order 
of refusal as the petitioner had refused fco 
go on with his application. In fche pre¬ 
sent case also the petitioner had refused 
to press her application in consequence 
of fche alleged compromise. 

A further contention was put forward 
on behalf of the petitioner, that in this 
•case there was no order of refusal bub 
simply an order rejecting the application 


(1) (1696) 30 Bom, 86. 


and therefore, neither rule 7 nor rule 15 
applied. A similar argument was put 
forward in the Bombay case and fche 
learned Judges held that seotion 409 
was the only section in the Code 
under which the order rejecting fche appli¬ 
cation could have been made and that, 
therefore, it must bo taken to be an order 
of refusal. In the case of Naraini Knar v. 
Makhan Lai (2) the learned Judges of a 
Division Beoch at page 52S are reported to 
have made the following observation :— 

11 It is obvious from section 413 that 
when an order...under section 409 is made, 
...there is a bar to auy further application 
to sue as a pauper.” 

Following the two above decisions I 
must hold that the present application is 
barred. The application is rejeoted with 
ooats. 

Application rejected . 

(2) (1S95) 17 A1l,5J6~(i895) A.W.N. 106. 
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H \RRISON, J. 

Mt. Khusal Devi —Appellant 

v 

Sukh Dial —Respondent. 


Mis. F. A. No. 570 of 1922, decided on 
5th Dioemb^r, 1922. from the order of 
Senior Sub Juige, Lahore, dated 24th 
January. 1922. 


# Guardian and Wirds Act. S 39-Failure of 
gu^dian to give security order, d - Or Ur ol District 
Ju *g* sihi'iq anybody rl<e shou'd apply for appoinf- 
meit-O d*r amounts to r,movxl. 


One S was appointed guardian of the person 
aod property of the three mm and in tho same 
order he was dirootod to Rive ten thousand rupees 
soounty. This he never did aud he intimated defi¬ 
nitely that be ooutd not do $ >. Th* District Judge 
theroupoo passed an order, reohed the fact that no 
seoumy had been given and Pail that anybody v*ho 
wished to be appointed guardian ooold now apply. 
Beld t that the order of D strict Judp* is tantamount 
to an order of removil under S 39, on the 
ground that the guardian had continuously failed 
to perform the dnties of his trust and. had contuma- 
oioupjy disregarded tho order ol the Court. [P. 314, 


Dcj Raj Sawhny —for Appellant. 

Durga Das — for Respondent. 

Judgment :-The facts of this case are 
that on the 1st August, 1914, one Sahib 
Dayal was apooioted guardiao of the per¬ 
son and property of three minors and in 
the same order he was direotad fco giye 
ten thousand rupees seourity. This he 
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fulfilled, and he did not, as matter of fact 
act as such. 1 
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never did and on the 11th December, 1914, 
he said definitely that he could Dot do so! 
On the 17th December, 1915, Major Fri- 
zelle, District Judge, passed ao order 
which, id my opinion, is tantamount to 
removal of the guardian under section 39. 
It recited the fact that no security had 
I been given and said that anybody who 
wished to be appointed guardian could 
now apply. This order was interpreted as 
an order of removal on the 13th October, 
1920, by Sheikh Rahim Bakbsh, Seuior 
Subordinate Judge at the time. It is a 
fact which appears to me to be wholly 
immaterial that Lala Maya Ram in inter¬ 
preting it in 1917 was of opinion that 
Sahib Dayal has not been removed. Now, 
on the 23th August. 1921, or more than 
seven years after the original order, Sahib 
Dayal applies to the Senior Subordinate 
Judge to be allowed to put in the security 
and to be treated as the guardian, the prin¬ 
cipal minor having in the meatime reached 
the age of 18. The Senior Subordinate 
Judge allowed the application and ordered 
a certificate of guardianship to be given 
him and directed that be should produce 
the security at once. Against that order 
this appeal i3 lodged. 

Counsel has put before me the con diet¬ 
ing views of the Madras and Bombay 
High Courts as to whether an order of 
appointment is complete and effective 
before the security b*s been lodged or is 
to be treated as a conditional order whioh 
will become absolute after and when that 
security is lodged. I do not think it is 
necessary to go into this question beyond 
saying tnat the order in the sense that it 
can be appealed against is, in my opinion, 
a complete order but it does not beoome 
operative until the security is put in. In¬ 
asmuch as the person appointed defini¬ 
tely stated that he was not in a position to 
give security and did not attempt to do so, 

I read the order of Major Frizelle as tanta¬ 
mount to an order of removal under sec¬ 
tion 39 on the ground that the guardian 
had continuously failed to perform the 
duties of his trust and bad contumaciously 
disregarded the order of the Court. I think 
the view taken by Sheikh Rahim Bakhsh 
is perfectly oorreot. Finding, therefore, 
that the guardian appointed has been 
removed I hold that there is no guardian 
at present though there has been one in 
the past. Thi9 guardian was debarred from 
functioning until several conditions were 


I, therefore, acoept the appeal and set 
aside the order allowing security to be 
lodged. Costs of the appellant will be paid 
by the respondent. 

Appeal accepted. 
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Martineau, j. 

Dhuman —Petitioner 
v. 

Ratnji Mal —Respondent. 

Civ. Rev. No. 586 of 1922, decided on 
14fch February, 1923, from the order of 
Senior Sub-Judge, Jbelum, dated 20th 
April, 1922. 

Provincial Small Cause Courts Act (IX o) 1887), 
Sch II,Art. 15 —Suit to recover balance of purchase- 
money is not /or specific performance of contract . 

A suit by a vendor for recovery of the balance of 
purchase-money due from the vendee i6 not a suit 
for specifio performance of a cootraot. (43 Cal. 59* 
Dish) [P. 315. C. l.J 

Kahan Chand— for Petitioner. 

Amar Nath Chona —for Respondent. 

Judgment:—The plaintiff sold property 
to the 1st defendant for Rs. 150. He was 
paid Rs. 87 out of the price, and he sues 
to recover the remaining Rs. 63. 

The suit was tried by a Munsif who 
exercised the powers of a Court of Small 
Causes for the trial of cases up to Rs. 100 
in value, and be passed a decree in the 
plaintiff's favour. 

The defendants appealed to the Senior 
Subordinate Judge, who, without deciding 
whether the suit was one cognizable by a 
Court of Small Causes, found that the^ 
Munsif bad tried it in his oapaoity as suoh 
a Court, and that the defendants had not 
objected to the procedure adopted, and 
accordingly held that the appeal did not lie 
and dismissed it. 

It in contended in revision that the suit 
was one for speoitic performance of a con¬ 
tract, falling under article 15 of the Second 
Sohedule of the Provincial Small Cause 
Courts Act, and, therefore exempt from the 
cognizance of a Court of Small Causes. 
Sheik Galim v. Sadarjan Bibi (1) is relied 
upon in support of this contention. In that 
case the plaintiffs, who were mortgagors,. 

(1) (1916) 43 Cal. 69-21 O.L.J. 532-19 O.W.N. 

1892-29 1.0. 621. 
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were suing fco recover the balance of the 
mortgage-money, and it was held that the 
claim could only be regarded as one for tbe 
speoifio performance of so much of an 
agreement to lend money as had not 
already been performed. That case seems 
to be distinguishable from the present 
one. The sale to the plaintiff is complete, 
and be is only suing for the money that 
19 payable to bim under the contract. 
This cannot, in my opinion, be said to be 
a suit for the specific performance of a 
oontract. I hold that the suit was cog¬ 
nizable by a Court of Small Causes, and 
that tbe decree passed by the Munsif was, 
therefore, not appealable. 

I dismiss this application with oosts. 

Application dismissed. 
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Harrison, j. 
Bhag Singh— Appellant 


Khushal Singh and others —Respondents. 

S. A. No. 814 of 1922, decided on 
24th November, 1922, from the decree 
of Distriot Judge, Jullundur, dated 20th 
January, 1922. 


Landlord and tenant—Ab*d\ —Occupancy lenani 
cannot build,on ahamilat land ?ior can he set at 
advene title . e 

An oooupanoy teuaot who occupied a portion 
of tho shamilai Jaud with the oonsent or ibe 
acquiescence o( the proprietors for agricultural 
purposes, canoot be disturbed in his possession eo 
long as bo remains a tenant in tho village and 
usee the sue for the purpose for which it waa 
given ; but if be diverts tbe site to other purposes, 
as for instance, to build upon, and disclaiming the 
mio of the proprietors, sets up an adverse title in 
nimsolf, he forfeits bis rights of user and is liable 

no'fcTn 8 , 1 , Jesuit of tho proprietors. |65 
P.B. 1886, Felt J (P. 315, C. 2.) 

Badri Das —for Appellant. 

Faqir Ohand—fov Respondents. 

Judgment:—Bhag Singh, an occupancy 
tenant in village Kandolah, brought this 
suit against two of the proprietary body, 
asking for an injunction restraining them 

E? / Dter [ eri , D / witb him or Preventing 
him from build.ng a wall round a vacant 
site within the abadi. Tbe suit was dis¬ 
missed by the learned District Judge after 
oon9|den D g an the evidence produced by 
the Plaintiff on finding that, although he 
had established long user and although he 
had shown that he himself had leased the 


vacant site to others on three occasions, 
be bad not established his title, or, in other 
words, that the plaintiff bad failed to estab¬ 
lish aoy adversity or any overt act against 
tbe landlords. He appeals, urging that the 
uninterrupted U9er ana tbe rent-deeds prove 
bis title and a totally new point that as an 
occupancy tenant residing in the village he 
i9 entitled by custom to build a wall where- 
ever be chooses. The only point before 
the lower appellate Court was whether 
plaintiff had proved bis title to the land in 
suit and this is the only point which I pro¬ 
pose to decide. 

The oase is preoisely similar to Bhani v. 
Bhag Alai (1) where it was held that an 
occupancy tenant who occupied a portion 
of tbe shamilat land with the consent or 
acquiescence of the proprietors for agri¬ 
cultural purposes cannot be disturbed in 
his possession so long as he remains a 
tenant in the village and uses tbe sice for 
tbe purpose for which it was given ; but if 
be diverts the site to other purposes, as (or 
instance, to build upon, and disclaiming 
the title of the proprietors sets up an ad¬ 
verse title in himself, he forfeits his rights 
of user and is liable to ejectment at the 
suit of the proprietors. 

Here the plaintiff has placed a belna on 
this vacant site and has used it. He has 
also bad three deeds executed by tonant 9 in 
his favour, but as none of these were regis¬ 
tered there is nothing to show that the 
landlords received any notice of bis claim 
to be entitled to let the site. All that they 
knew was that be and his father and others 
made use of this vaoant site, the use being 
very similar in nature to that described in 
Framji Cursctji v. Goculdas Madhoxoji (2), 
and there was no sort of overt act of adver¬ 
sity until the time when the plaintiff began 
to build his wall. I find that it is clearly 
established by tbe oircumsfcanoes that the 
possession from the very start has been 
permissive, and that there has been no 
adversity whatsoever. 

I, therefore, dismiss the appeal witb 
coats. 

Appeal dismissed. 


(1) (1886} 66 P.B. 1886. 
(9} (1893) 16 Bom. 388. 
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Campbell, j. 

Wahid Baksh and others —Appellants 

v. 

Lalta Pershad —Respondent. 

S. A. No. 1786 of 1922, decided on 3rd 
February, 1923, from tbe decree of District 
Judge, Multan, dated 17th May, 1922. 

• (\) Limitation Act , Art. 177 —Deceased neither 
defendant nor respond- nt on the date ot death — 
Ait- 181 ajpli-s—Limitation Act, Art . 18L 

An application lor bringing on record tbe legal 
representatives of a deceased person who was not a 
defendant or respondent on the date of his death 
is governed by Art. lSi and net by Art. 177. 
[P. 318. 0. 1.] 

•(b) Ciu. Pro. Code. 0 22, r . i— Failure to object 
to a Inn* barred application does not render if 
valid (Obiter). 

No failure by the persons concerned to object to 
an aotion taken on appliouion printed after 
expiry of the time limited by law would alter the 
faot of abatement. [P. 117, C. *2] 

• (o) Evidence Act, 3. 17—Admission mode for 
shortening litigation in a compromise petition which 
was found to be invalid by appellate Court , is not 
binding . 

Where an admission was made by defendant 
appellant iu a compromise filed iu the appellate 
Court, admitting ownership of plaintiff-respondent 
over disputed land for a special purpose to shorten 
prooeediogs and to avoid further litigation, it 
oannot be held to bo binding in the face of tbe 
finding by the High Court iu second appeal that 
the agreement containing the admission was not 
an agreement within the meaning of 0. 33, 
r. 3 and did not adjust the 6uit cither wholly or in 
part. The statement was at tbe mo6t an admis¬ 
sion which could constitute a fresh piece of ovidooco 
coming up for coneidera'ion for the first time in 
the appellate Court in which case it must bo shown 
that it was formerly produced and admitted under 
0. 41, r. 27. [P. 318, C. 2.) 

Dalip Singh —(or Appellants. 

Badri Das —for Respondent. 

JudgmentThis second appeal is the 
outcome of a suit instituted so long ago as 
the 13th August, 1912, by Wahid Bakhsh 
and others agaiist Lalta Pershad. In 
1907 Lalta J^g^ad purchased a plot of 
one kanal one field No. 6781 in 

Taraf Mubarak, a 8U burb of Multan, and 
proceeded to bujifi a house. Wahid 
Bakbsh and others based their suit on the 
allegation that LaL^ Pershad had en¬ 
croached to the extent 1C .,..*Vj$ on the 
adjoining field No. 1751 ot Taraf J 8 mail of 
which they asserted themselves tc, be tbe 
proprietors. They asked for a decree for 
^possession of those 16 marlas ancj (or an 


injunction requiring Lalta Pershad to 
demolish hig structures erected upon a por¬ 
tion of the encroachment and restraining 
him from building upon the rest of it. 

Lalta Pershad pleaded that he wa9 not 
in possession of any land wbioh did not 
belong to him. and issues were framed, 

(1) whether tbe laud in suit belongs to the 
plaintiffs and has been taken possession 
of unlawfully by the defendant, and 

(2) whether the plaintiffs are entitled to 
an injunction. 

The fir9t Court decreed the claim. Lalta 
Pershad appealed to the District Judge, 
Sheikh Amir Ali, and in that Court the 
following statement was made on his 
behalf:— 

“ The defendant is willing that a decree 
may be passed in plaintiffs' favour for pos¬ 
session of 16 marlas more or less, by 
demolition of the buildings, if necessary, 
which may be found in the possession of 
defendant out of Khasra No. 1751 in Taraf 
Ismail. This will bo deoided by actual 
measurements through a Revenue Officer 
in execution proceedings." 

The plaintitfs-respondents agreed and 
the District Judge passed a deoree 
accordingly. 

The Executing Court appointed a Naii 
Tahsildar to take measurements who re¬ 
ported an encroachment by the defendant 
of 4 or 5 marlas. As the result of a per¬ 
sonal visit to the spot with two patwarie$ t 
each of which arrived at a different estimate 
of the measure of the euoroachmonfc, the 
Munsif eventually ordered the plaintiffs 
to be placed in possession of 16 marlas. 
The defendant appealed to the District 
Judge (Mr. Coldstream) who aho visited 
the scene, found the problem an exceeding¬ 
ly difficult one to uoravel, and reduced the 
area to be given to the plaintiffs to IA 
marlas. 

The plaintiffs oarao to the High Court 
on seoond appeal and L\lta Pershad lodge 
cross-objootions wbioh pointed to an 
opinion expressed by the District Judge 
that the decree of hia predecessor was not 
a decree at all and urged that this opinion 
was correot and that the so-called decree 
should be held incapable of execution. - 1 
Single Judge held that in the deoree there 
was no adjudication which determined con¬ 
clusively the rights of the parties with regar 
to any of the matters in controversy before 
him, that it was not a deoree at all, m** 
it was not based on a compromise witnm 
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the meaning of Order 23, role 3, Civil Pro¬ 
cedure Code, 8ince the 80 -oalled agreement 
between the parties did Dot result in the 
adjustment of the suit either in whole or 
in part, and that the agreement should not 
have been recorded. The learned .Judge 
accepted the appeal, 9et aside the whole 
proceedings in execution and rejected the 
plaintiffs’ application for execution. He 
added “ the effect of this order will be that 
fcbe order of Sheikh Nasir Ali, Munsif, of 
the 28th April, 1915 (the original trial 
Court) will remain in force ana that the 
appeal lodged against that order in the 
Court of the District Judge will be consi¬ 
dered still pending and must be decided by 
that Officer." This judgment was upheld 
on Letters Patent Appeal by a Division 
Bench. 

A third District Judge (Lala Ganga Ram) 
proceeded to decide the appeal afresh. 
He declared the points for decision to be, 
(1) whether Lalta Porshad had encroached 
upon the laud of fit-id No. 1751, and if so 
to what extent, and (2) whether the plaint- 
iffs are owners of the land which is found 
to have been encroached upon. 

On the first point he issued a commission 
to the Revenue Assistant and io accordance 
with his report decided that the defend¬ 


ant had encroached on 16 marlos of fielc 
No. 1751. On the record ho held tba 
the plaintiffs had failed to prove tha 
they are owners of the land encroacbe: 
upon. The appeal was accepted and the 
plaintiffs'suit was dismissed. 

The plaintiffs have again preferred s 

second appeal to this Court aud urge (1) thal 

owiDg to the death of Mohammad Zviiao 

one of the plaintiffs, on 16th October. 1918 

and the failure by the defendant-appellant 

to apply wi.hiu the time limited by law for 

the substitution of his legal representative, 

fcbe appeal has abated, and (2) that LUa 

Ganga Rim had no business to go into the 

question of the ownership of field No. 1751 

and the right of the plaintiffs to obtain a 

eoreeagainst the defendant for any portion 

of it found in his possession, since this had 

never been contested by the defendant 

and had, moreover, been waived expressly 

Qk •» ln 4 16 plaintiff's favour before 
Sheikh Amir Ali. , 

As regards the point 0 f abatement the 
laots are these: f 

Sheikh Amir Ali’s deoree whioh haa been 
daolarea to be no deorae was passed on 8th 
-November, 1916. Tbe Munaif’e order in 


execution was passed on 4th June, 1918. 
Mr. Coldstream’s order io appeal is dated 
14t.h April, 1919. The Single Bench decision 
of this Court is dated 4th February, 1920, 
and that of the Letters Patent Appeal 
BeDcb, 13th November, 1920. Muhammad 
ZimaD wa9 reported by a process server on 
4bb November, 1918, to have died and it is 
not disputed that he was dead on that date. 
Order 22. rule 4, Civil Procedure Code, 
is by rule 12 of the same order not appli¬ 
cable to proceedings in execution of a 
decree and no application was mado for 
bringing Muhammad Ziman’s legal re¬ 
presentative on the record of those pro- 
ceenings. In the memorandum of second 
appeal to this Court against Mr. Cold¬ 
stream’s order it was contended, though 
wrongly, that tbe Court below bad had no 
jurisdiction to decide the ca9e without 


bringing Muhammad Ziman’s represen¬ 
tative ou the record, and the Single Judge 
did not touch tbe point. 

Io the Letters Patent Appeal judgment 
it was remarked that the fact of Muhammad 
Ziman’s death bad been brought to the 
Dotice of the Court, that the question of 
abatement did not require deoision then, 
and that it could be agitated before the 
appellate Court in the ordinary course. 

On 2nd June, 1920, between the dates 
of the two Iligh Court judgments, and 
well within six months of the Single Benoh 
decision, Lalta Pershad applied to the Dis¬ 
trict Judge under Order 22, rule 4 for 
the legal representatives ol Muhammad 
Ziman to be made a party. No order was 
passed ou the application as the record was 
in the High Court On 10th March, 1921, 
after the return of the record, Lalta Pershad 
repeated tbe application which was grant¬ 
ed and tbe Court ordered notices to issuo 
to Ghularo Yasin and others the representa¬ 
tives named. Tbe notioe3 were served and 
these persons appeared before the Distriot 
Judge through Counsel, who consented to 
the issue of the commission to the Revenue 
Assistant and does not appear at any stage 
o tho appeal to have raised the objection 
of abatement. The questi»<n now for deci¬ 
sion is simple, and is whi'jher, within the 
time limited by law, application was made 
under Order 22, rule 4 (1) for the legal 
representative or representatives of Muham¬ 
mad Zaman to be made a party or parties. 
If no suoh application was made, the 
appeal abated, and no failure by the per- 
aons oonoerned to objeot to aotion taken on 
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application presented after expiry of the 
time limited by law would alter the fact 
of abatement. 

An application was made, as already 
stated, by Lalta Persbad on the 20th June, 
1920. Muhammad Zaman died not later 
than 4th November, 1918, and, according to 
article 177 of the Limitation Act, in its form 
previous to 1st January, 1921, an applica¬ 
tion for making the legal representative of a 
deceased defendant or respondent a party 
had to be made within six months of the 
date of the death of the deceased defendant 
or respondent. Muhammad Zaman, how¬ 
ever, was not a deceased defendant or 
respondent either on the date of his death 
or on any date within six months of that 
occurrence. It is true that this Court ordered 
on 4th February. 1920 (and the order un¬ 
doubtedly is final) that the appeal against 
the original deoree of the Munsif should bo 
considered still pending, but this does not 
alter the hard faot that Muhammad Zaman 
was not a respondent to any appeal when 
he died. I cannot accept for a moment 
the argument put forward with much 
confidence by Mr. Dalip Singh for the 
plaintiffsappellants that this Court’s order, 
whether right or wrong, rendered abatement 
an inevitable result of Muhammad Zaman's 
death. If an aoplication had been presented 
to the Courts below within six months of 
Muhammad Zaman's death for the substi¬ 
tution of bis legal representatives as parties 
in bis place to the proceedings then in 
progress, namely, proceedings in execution 
of a decree, the application would Dot have 
been one under Order 22, rule 4 (1) for 
that rule does not apply to proceedings in 
execution of a decree Article 177, there¬ 
fore, does not govern the case and the only 
other artiole which can apply is article 181 
whioh allows a period of three years from 
the date when the right to apply acorues. 
It is unnecessary to determine whether 
that date was the date of Muhammad 
Zaman's death or the date of the High 
Court’s order setting aside the execution 
proceedings ard declaring that the appeal 
was to be consvlered as still pending, since 
the 20th Juno,1920 is withiD 3 years of 
either date. 

The learned Counsel for the present res¬ 
pondent and appellant in the Court below, 
Lalta Pershad, has two alternative argu¬ 
ments whioh need not now be considered, 
namely, (1) that if the appeal abated, the 
order of the District Judge making the 
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representatives of Muhammad Zaman 
parties read with the facts that abate- 
ment was alleged in both appeals to the 
High Court, that no further objection was 
made to the District Judge, and that the 
latter proceeded with the appeal and 
decided it must be taken to be an order 
setting aside the abatement passed under 
Order, 22, rule 9, and (2) that the Distriot 
Judge’s order continuing the appeal with 
these persons as parties was not appealable 
under section 105, Civil Procedure Code. 

The seoor.d point urged in appeal that by 
oonsent of the parties the question did not 
arise before Lila Ganga Ram of the plain¬ 
tiffs' ownership rights in the portion of field 
No. 1751 enoroached upon by the defendant 
is also without force. In his original 
pleadings the defendant denied that the 
plaintiffs were owners in Taraf Ismail and 
the question was distinctly put in issue 
whether they were owners of the land in 
suit. In his statement before Sheikh Amir 
Ali the defendant agreed to a deoree b9ing 
passed iD the plaintiff’s favour for any 
portion of fiold No. 1751 that he might be 
found in possession of, in execution pro¬ 
ceedings but that admission was made for 
a 9peoial purpose to shorten proceedings 
and avoid further litigation and it cannot 
be held to be binding in the face of the 
finding by the High Court that the 
agreement before Sheikh Amir Ali was 
not an agreement within the meaning of 
Order 22, rule 3, and did not adjust the 
suit either wholly qr in part. 

Nor does it operate as an estoppel, since 
it is not shown to have caused the plaintiff 
to act upon the belief that their ownership 
of the whole of field No. 1751 had been 
recognized. The terms of Lala Ganga Ram’s 
judgment make it clear that the question 
was argued on its merits before him by 
both sides, and that waiver and estoppel 
were not alleged by the plaintiffs. The 
statement before Sheikh Amir Ali was 
at the most an admission which could con¬ 
stitute a fresh piece of evidenoe coming up 
for consideration for the first time in the 
appellate Court. There is nothing on 
the record to show that it was formally 
produced and admjttod under Order 41. 
rule 27, but. if it wks, it must have been 
considered, for the statement is reproduced 
in extenso in Lala Ganga Ram's judgment. 

A final plea is taken by the plaintiffs - 
appellants that Lala panga Ram has drawn 
wrong inferences frofia thefaots and shorn 
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have presumed that the appellants were 
entitled to possession because the land is 
recorded as abadi deh and is, therefore, 
Shamilat of Taraf Ismail, and because the 
appellants are owners in that Shamilat . 
It was held, however, on a consideration 
of all the evidence, that the appellants 
were owners only of certain portions of 
-field No. 1751, whioh were acquired by 
them separately in three groups and which 
did not include the land encroached upon, 
and that their ownership rights were 
confined to those portions. This finding 
of fact cannot be touched in second appeal. 

When the proceedings before Sheikh 
Amir Ali bad been declared null and void, 
the defendant was fully entitled to adhere 
to his original position whioh was that, 
even if he had encroached upon field 
No. 1751, the plaintiffs could not turn him 
out without proving that they had a better 
right to the land encroached upon than 
he bad. 

Tbo appeal fails, and is dismissed with 

•costs. 

Appeal dismissed . 
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Abdul Raoof, j. 

The firm Abdul Hakim Muhammad Sadik 
—Appellants 

v. 

Joho Jautzen —Respondent. 

S. A, No. 903 of 1914, decided on 13th 
March, 1923, from the decree of Addl. 
District Judge, Delhi, dated 19th January, 


OcntractAct, S, 10?-Right of resale given by < 
contract—Passing of properly in goods is no 
necessary, to give the righl-R e .$ale should tab 
place wunm a reasonable time. 

JSL 0re .£ riBhl . 3f r - 6 S9l ° i9 8iven b * khe cootraol 
betwoen the parties it ib not neoasflary that the 

tbO ^°° d0 9h0uld pa8a t0 the Purohaeei 
r“ b '« he ee ' ,er 10 ro ' 80l ‘ the e°odB and Claim 
^ i ^ t 0teD0 °. betweeD ‘he Pf'ce of tbe goods aa 
the ./i oon ‘ r80ted for and ‘he ptioa fetched at 

r? R h» e^ 0 e t 0 „?V el, r. e,e0 ‘ ing t0 ««<*■ ‘ b ie 
rigM is not only bound to wait a reasonable time 

D .° l L 00 01 hia in,en ‘ ion before aotually 
reeel mg but be i 8 bound to exeroiae the S 

• a .. r088 ? nilb ' 8 ‘‘me alter the date of the 

Mle ifit th ° Pfi ° 8 obUiDad 0Q eueh ro- 

Balwant Bat— for Appellant. 

Manohar Lai—for Bespondenfc. 


Judgment: —This second appeal has 
arisen out of a suit for recovery of damages 
on account of a breach of contract on the 
part of tbe defendants. The defendants 
indented for 20 cases of oriental beads and 
8 cases of needles. Out of the former, they 
took delivery of 10 cases only and oat of 
the latter only of 6 cases. Thereupon, the 
plaintiffs re-sold the goods which resulted in 
a loss. Therefore, they sued the defendants 
for damages inourred by them. The two 
Courts below have dealt with the two cases 
separately bBoause the fact3 relating to the 
contract for the purchase of beads are 
slightly different from those relating to the 
oontract for the needles. The main defence 
in th6 suit relating to the beads was 
that the goods were not in accordance with 
the order as the packing and the number 
of beads in each string were not according 
to order. It has been found by both the 
Courts that the goods were not packed 
according to the order. In the indent it 
was clearly noted that the beads were to be 
packed in long bundles, but when they 
arrived they were found to be in round 
bundles. There were other defences pat 
forward also, such as the cancelment of the 
indent by mutual agreement between the 
plaintiff’s agent and the defendant's and 
that the agent had promised to make an 
allowance on account of the less number of 
beads in each string. As regards the 
authority of tbe agent of the plaintiff the 
trml Court was inolined to favour the view 
that he had no power to make any allowance 
and that tbe plaintiff was not bound by any 
promises but the Court having found that 
the packing was not done aooording to the 
order it materially affeoted the goods and 
the plaintiff was nob entitled to sue for 
abort proceeds on the re-sale. As regards 

the needles the Court found that the defend- 

" was 1,able aQ d granted decree in 


of 


ant 

. ouwaii «j 

pUin ‘ iff ,or ,ba 8u “ 

Both parties appealed. The lower appel- 
ate Court has taken a different view and 
fiag granted a deoree for Rg ]64'5 in 

sale of 11° P H Uin , liff in •£. re* 

del™ to & S52 10 Si b “ S UPh8ld ‘ b8 

needles °' 8 10 respaol! of th * 

^ efe , ndanfc8 ha ve, therefore, presented 
two second appeals to this Court. The first 

Rai i8 thafc PQfc f ° rward hy Mr. Balwant 
«ai is that as the property in the goods 

3 not passed to the purchasers tho oaso 
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did not come within the provisions of 
section 107 of the Indian Contract Aofcand 
the plaintiffs had no right of re-sale. In 
supporti of his contention the learned Vakil 
ha9 relied upon the case of Yule d Co. 
V. Mahomed Hossatn *1). The decision in 
this case was dissented frem by the same 
Court in the case oi Moll Schulte d Co. v. 
Luchmi Chand *2). It was held in the 
latter case that where a right of re sale is 
given by the contract between the parties 
it is not necessary that the property in the 
goods should pass to the purchaser to 
enable the seller to re-stll the goons and 
claim the difference between the price of 
the goods as originally contracted for and 
the price fetched at the resale. In the 
present case the right of re sale is given by 
the contract itself. Therefore, the plaintiffs 
were entitled to re-sell the goods aod claim 
the difference. The suit, therefore, was 
maintainable. The learned Vakil has also 
relied upon the decision in the case 
of Angulta d Co. v. Sassoon d Co. *3). The 
facts of that case were entirely different. 
The sugar contracted to he sold was in 
bulk anu the learned Judges held that there 
might ho a case where neither the pro¬ 
visions of section 107 of the Indian Contract 
Act applied, nor the provisions in the 
indent. Here, the provision as to the 
re-sale clearly applies and the rule laid 
down in Moll Schulte d Co. v. Luchmi 
Chand <2j clearly governs the case. 

The next contention put forward by 
Mr. Balwaut Rai is that as the packing was 
not according to the order his clients wero 
entitled to reject the goods. The question 
to be decided is whether the packing was so 
defective as to affect the goods, see Remtry 
on Sale of Good9 in British India, page 492. 
Reference is made there to a case where 
in a contiact of sale of rice it was agreed 
that the rice would he packed in double 
bags. Having regard to the facts of that 
case it was held that the want of packing 
in double bags necessarily affected the 
quality and description of the goods. In 
the present case it has been clearly found 
by the Courts below that the beads were 
not of different quality from that ordered in 
the indent. The mere fact that they were 
packed in round cases instead of long cases 
would not justify a finding that the quality 


(1) (1897) 34 Cal. 134 = 1 C.W N. 71. 
hi (1898) 25 Oal. 505 = 3 C.W.N. 283. 

(3) (1912) 39 Cal. 568=16 C.W.N. 593=13 I«C. 

705. 


and description of the goods had in any way 
suffered. It has been clearly found by the 
Courts below that there is no difference 
between the beads received from those 
ordered by the defendants. Moreover, 
having regard to the fourth clause in the 
indent, it is hardly open to the defendants 
to raise this contention. That clause runa 
as follows:— 

I shall not be entitled to refuse to pay 
for goods or to refuse to accept any draft in 
respect of them for which the representing 
samples have not been submitted to me. 
Partial damage or short quantity or mea¬ 
sure or inferiority or difference in quality 
or design or colour shall not be a ground 
of objection to pay for the goods or to 
accept the drafts or to take delivery of 
the goods.” 

In this provision the difference in pack¬ 
ing is not excepted. If any of the contin¬ 
gencies mentioned in clause (4) bad arisen 
it was open to the defendants to take the 
advantage of tbo clause in the indent pro¬ 
viding for a reference to arbitration. The- 
defendants ought to have taken delivery 
and then ought to have referred the 
matter to arbitrators and ought to have 
claimed compensation. Tbo lower ap¬ 
pellate Court, in my opinion, wa9 right in 
bolding that the defendants were not 
entitled to resist the suit upod this ground/ 

The third point argued by Mr. Balwanb 
Rai is that, upon the facts admitted, the 
goods bad arrived in July 1908 and that, 
therefore, the plaintiffs bad not exercised 
their right of re-sale within a reasonable 
time and are not outitled to maintain the 
suit. In support of his contention he has 
relied upon the following passage to be 
found at page 402 of Remfry on Sale of 
Goods in British India:— 

“Section 44G. The seller ©looting t( 
exercise this right is not only bound to wait 
a reasonable time after giving notice of his 
intention before actually re-selling, but bo 
is hound to exercise the right within a 
reasonable time after the date of the 
breach, otherwise the price obtained on 
such ro-sale if it has been unreasonably 
delayed until the market has fallen, will 
not he a true criterion of the damage. 

This rule is based upon the decision of a 
Division Bench of the Allahabad H'6 
Court in the oase of Prag Narain v. ««* 
Ohand (4). At page 540 of the report tbe 

(4) (1897) 19 All. 686 = (1897) A.W.N 160. 
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learned Judges made the following obser- 
-vatioo :— 

11 In Addison’s Law of Contract, 9th 
Edition, page 526, the rule on the subject 
is thus stated ‘ If the goods have been 
re-sold by the vendor within a re9onable 
time after the breaoh of contract by the 
purchaser, the measure of the damages 
will be the difference between the price 
agreed to be given and the price realized 
on the re-sale, with the costs and expenses 
of the re-sale, but if the re-eale has been 
unreasonably delayed until the market has 
fallen, the price realized on such re-sale, 
will not afford a true criterion of the 
damage/ These are authorities for holding 
that if the seller elects to re-eell, he must do 
so within a reasonable time from the date 
on which the contract was finally repudi¬ 
ated by the buyer. Any other conclusion 
might cause undue hardship to the buyer. 
A seller may, with the deliberate intention 
of causing loss to the buyer, delay the 
re-sale until the market has fallen and then 
re-sell the property, and thereby cause to 
the buyer a loss which he might nob have 
sustained bad the re-sale taken place 
within a reasonable time from the date of 
the breach of contract.” 

Having regard to the rule laid down in 
this case, it is necessary to ascertain certain, 
facts before deciding the appeal finally. 

I accordingly refer to the lower appel¬ 
late Court the following issues under Order 
41, rule 25, Civil Procedure Code:— 

(1) On what date was the contract 
finally repudiated by the defendants ? 

(2) What was the price of the beads 
and needles prevailing in the market on 
that date, and what would be the amount 
due bo the plaintiffs calculated at the rate 
prevailing on that date? 

(3) Was the delay in selling the goods 
in the present case reasonable ? 
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Abdul Raoof and Abdul Qadir, jj. 

Rayat —Appellant 

v. 

Ahmun and others —Respondents. 

S. A. No. 855 of 1917, decided on 6th 
June, 1922, from the decree of District 
Judge, Jbelum, dated 14th December, 1916. 

Custom ( Punjab ) — Succession — Sister and 
collaterals — Onus lits on sister to prove her 
preferential rights . 

In a coolest to succeed to the non-anocatral 
properly between collaterals of the eighth degree 
aod sisters, the onus li€9 on the latter to prove 
that they have a preferential right aa agaiost the 
former when there is an entry in the riwaj-i-am 
againafi them. {I Lab. 1 aod I Lah. 483 Appr. ; 2 
Lah. 98, Disf.) 

Amone Kbous Muhammadans of tabail Pind 
D*d*n Khan D»9tnct, Jbelum, collaterals of the 
eighth degree have a preferential right to suooeed as 
against sisters of the Ute male holder. [P. 323, 
C. 2 ] 

Amar Nath Chona —Tor Appellant. 

Zafrulla Khan —for Respondents. 

Judgment The land iu dispute 
beloDged to one Muhammad. The plaintiffs, 
alleging themselves to be his reversioners, 
have brought this suit for a declaration that 
the decree, dated the 27th April, 1915, 
based upon an award shall not affeot their 
reversionary rights after the death of 
Mt. Gauhrao. The following facts will 
disolose the nature of the suit and the 
questions to be determined io this appeal. 

The parties are Khoti Muhammadans of 
Chak Hamid, Tahsil Pind Dadan Khan 
District, Jbelum. There were three sons of 
one Hasham, namely, Sharfa, Bakhtawar 
and Dadu. The plaintiffs Nos 1 to 5 are 
the descendants of Dadu, while plaintiff 
No. 6 i9 descended from Bakhtawar. The 
defendants are descended from Sharfa. The 
pedgireo filed on the record shows that the 
plaintiffs are related to Muhammad, whose 
land is in dispute in the eighth degree. The 


The Court below will allow the parties 
to produce such further evidence as they , - . 

may like to tender in support of their cases. fo ‘owing genealogical table will show the 
On receipt of findings ten days will be ' ™ la J‘ ou9hl P of the defendants to the said 
allowed to the parties to take objections to Muhammad ; 
the findings. IBRAHIM 




Issues remitted . 


(widow Musaammat Gauhrao alive, 
defendant No. 1), 

I 


I 


Sardar Muhammad Mussammat 

(died) (died childless of Bardaran 
lf I plague on 3rd ( 

Mussammat Salto, April 1907). Hayat, 

, } ot 8* Bhari, (defendant Nq. 8) 

defendant No. 2) 9 
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On the death of Muhammad, which took 
place on the 3rd April, 1907, his land was 
mutated in the name of Mt. Sat Bbari, bie 
brother's daughter on the 5th June, 1907, 
but this mutation entry was amended subse¬ 
quently and on the 3rd December, 1908. 
half of the land was allotted to Mt. Gauhran. 
Muhammad being childless had brought up 
Mt. Sat Bhari as her daughter and intended 
to marry her to Hayat, bis sister 
Mt. Sardaran’s son. He, however, died 
before effecting this contemplated marriage 
and Mt. Sat Bhari was afterwards married 
outside the family and lost all claim to any 
share in the land of Muhammad. On the 
4th March, 1912. Mt. Gauhran and Hayat, 
defendant No. 3, executed an agreement of 
arbitration for the decision of their dispute 
in respect of the land in question. The 
arbitrators made an award giving the land 
measuring 57 kanals 5 marlas and a house 
to Hayat and held Mt. Gauhran to be 
entitled to maintenance. On the application 
of Mt. Gauhran the award was ffled in 
Court and a decree was passed on it on the 
27th April, 1915. The plaintiffs in the suit 
impugn the decroe on the grounds of 
collusion and fraud and claim a right to 
succeed to the land as reversioners after the 
death of Mt. Gauhran, the mother of 
Muhammad, alleging that the land was 
ancestral. Mt. Gauhran, Mt. Sat Bhari 
and Hayat were impleaded as defendants, 
but Mt. Sardaran, the mother of Hayat, 
and the sister of Muhammad was not made 
a defendant. 

The suit was resisted praotically by 
Hayat, the defendant No. 3 alone, who 
denied the locus standi of tha plaintiffs as 
reversioners and set up his olaim as an 
adopted heir and khana damad of Muham¬ 
mad and also pleaded that the deceased had 
left a will in bis favour. He further alleged 
that, aooording to the custom governing 
Khotis, an alienation in favour of a sister 
and sister's son was allowed. The ancestral 
nature of the property was also denied. 

The trial Court held tLat according to 
the pedigree, the plaintiffs were the 
reversioners of Muhammad in the 7th 
degree. It is, however, admitted on all 
hands that they are the revorsionors in the 
eighth degree. The allegations as to the 
adoption of Hayat and as to the will by 
Muhammad were held to be unfounded and ' 
the property was found to be ancestral, with 
the result that the suit wa3 decreed by the 
trial Court. 
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An appeal was preferred by Hayat. The 
appellate Court thought it necessary to 
amend the issue relating to the ancestral 
nature of the land and called upon the 
trial Court to find whether the land was 
proved to be ancestral qua the plaintiffs. 
Two witnesses, namely, the lambardar of 
the village and Kirpa Ram, Kaib Sadar 
Qanungo, were produced to prove the 
ancestral character of the land. The last 
mentioned witness produced a document, 
Ex. P-e, described as an extract from 
the Shajra-i-Nasab toa Hatjurj Malikan of 
Mauza Khotian placed on the reoord of the 
Revised Settlement of 1888. The trial 
Court, relying mostly on the evidence sup¬ 
plied by this document, held that the land 
in dispute was proved to be ancestral. No 
objection was taken against this finding by 
the appellant and it was accepted by the 
appellate Court. The main question dis¬ 
cussed and considered by the lower appel¬ 
late Court was whether, according to the 
custom applicable to the Khotis, Mt. 
Sardaran. the sister of the propositus, had 
a right to exclude the plaintiffs the rever¬ 
sioners in the eighth degree, and succeed 
to the land left by her brother. Upon 
this question the appellate Court found 
against the defendant and in favour of the 
plaintiffs, and dismissed the appeal, main¬ 
taining the decree of the trial Court. 

Hayat has come up in second appeal 
to this Court and his case has been argued 
before us by Mr. Amar Nath Chona. The 
learned Counsel has contested the finding 
of the Courts below as to the ancestral 
character of the land and has argued that 
on a correct interpretation of Ex. P-e, 
the land must be held to be the self-acquired 
property of Muhammad. Having regard 
to the fact that no objections were taken 
by his olient in the Courts below to the 
findings returned by the trial Court, it 
is hardly open to the learned Counsel to 
re-agitate the question in second appeal. 
Moreover, the finding after all is a finding 
of faot based on evidence and we doubt 
very muoh whether it can bo challenged 
here on the ground that a wrong construc¬ 
tion has been put upon a document pro¬ 
duced in evidence. Over and above this, 
having regard to the course adopted before 
ue in the argument, the question of the 
nature of the land is not of muoh conse* 

quence. . 

The argument put forward on beball oi 
the appellant is that it lay upon the- 
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plaintiffs to establish that, according to the 
custom applicable to the Khotis of Tahsil 
Piod Dadan Khan, the reversioners in the 
eighth degree had a right to exclude the 
sister of tbe last owner. On the other 
hand, it has been contended on behalf of 
the respondents that under the general 
oustom applicable to agriculturists sisters 
as well as their issue being usually excluded 
from inheritance it lay upon the appellant 
to establish that his mother. Me. Sardaran, 
excluded the plaintiffs. It may at onoe be 
remarked that there is entire absence of 
evidence on this point either on behalf of 
the plaintiffs-respondents or on that of the 
defendant-appellant. Tbe decision of this 
appeal, therefore, solely depends on tbe 
determination of the question of onus pro- 
bandi. 

According to paragraph 24 of Battigan's 
Digest of Customary Law, 9th Edition, 
Bisters are usually exoluded, as well as 
their issue. In the oase of Hussain Bibi 
v. Nigahia II), the parties were Muham¬ 
madan Bajputs of Nakodar Tahsil in tbe 
Jullundur Distriot. The plaintiffs, who 
were collaterals in the eighth degree of the 
last male owner, sued to oontest a gift of 
the land made by Mt. Bholi, mother of the 
deoeased in favour of her daughters. The 
land in dispute was found to be non- 
ancestral. According to the riwaj-i-am 
sisters or their eons had no right to inherit, 
and it was held that “ in questions of 
succession to self-acquired property be¬ 
tween collaterals of the eighth degree and 
sisters the oniu of proving that they have 
a preferential right is in the first instanoe 
on tbe latter." It was also held that " in 
regard to Muhammadan Bajputs of the 
Jullondur Distriot the onus was also dearly 
on the sisters in view of the entries in the 
riwaj-i-am of the District." 

In the case of Jiwi v. Sandhi (2) 
it was held “ that among Mussulman Baj- 
put agriculturists of the Jullundur Dis¬ 
trict the onus probandi was on the plaintiff, 
the sister of the deoeased, to prove that Bhe 
is entitled to Buooeed to her brother's land 
in preference to tbe defendants, collaterals 
in tbe sixth degree, the entry in the riwaj- 
i-am being against her, although the land 
was non-anoestral qua the defendants." 

Now, in the present oase also the entry 
in the riwaj-i-am is against the right of 


(1) (1920) 1 Lata, l-l L.L.J. 89 = 34 P.W.F 

,, P - L - B -1930=65 I.C. 828. 

(2) (1920) 1 Lab, 483 = 2 L.L.J. 881-66 I.C. 986 


sisters to succeed. In the General Code 
of the Tribal Custom in tbe Jbelum Dis¬ 
trict, Volume XIX, the 68th question 
was framed as follows :— 

" Does tbe property ever devolve upon 
sisters or upon sisters' sons V ” 

Tbe answer given was as follows :— 

" Among Sayyads a sister can bold until 
marriage only, if there are no descendants 
and no brothers. Her son cannot inherit." 

“ Among Awans of Tallagung, Mairs and 
Kahuts and miscellaneous Chakwal tribes 
sisters and their son9 can inherit if there 
are no daughters and no agnates within 
the fourth degree." 

“ Among Khojas sisters take a share 
according to Muhammadan Law," and 
" Among all other tribes a sister or her 
sons can never inherit.'’ 

In this oase the finding is that the pro¬ 
perty iD dispute is ancestral, but even if it 
were non-ance9tral, according to the two 
rulings above oited, the burden of proving 
that Mt. Sardaran bad a right to 
sucoeed as against the present plaintiffs 
lay upon the appellant and this onus he 
has failed to dieoharge. 

A different rule, however, appears to have 
bean laid down in the oase of Fatima Bibi 
v. Shah Naxvaz (3) in which it was held : 
"that where no custom having been as¬ 
certained as to the rights of sisters as 
against collaterals of the 9th degree in the 
oase of acquired property, the Courts should 
have fallen back on tbe personal law of the 
parties, for the decision of tbe case and that 
the 9uit must consequently be decreed in 
favour ot tbe sisters." 

The attention of the learned Judges of 
the Division Bench, who deoided the above 
oase, doe9 not appear to have been drawn 
to tbe above mentioned two decisions 
wbioh were also given- by two Division 
Benobes. This oase has been strongly re¬ 
lied upon by tbe learned Counsel for the 
appellant, but it cannot help the oase of the 
appellant, because in tbe first plaoe the 
collaterals in that case were in the 9th 
degree, and in the seoond plaoe an emphasis 
appears to have been laid upon the oiroum- 
sfcanoe that the rules laid down in a riwaj- 
i-am refer generally to anoestral and not 
to acquired property. Moreover, the entry 
in the riwaj-i-am in the reported oase was 
found to have been discredited in various 
cases. We agree in the view taken io-tha 


(3) (1921) 2 Lah. 98-8 L.L.J. 162-60 1,0, M9. 
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two cases reported as Hussain Bibi v. 
Nigahia (1) and Jiioi Sandhi (2) aod hold 
that the decisions of the Courts below in 
this case are correct. 

We accordingly dismiss this appeal with 
costs. 

Appeal dismissed. 

1924 Lahore 824. 
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jL°“ b .* w * 9 9U9Uinabl '‘ on the general allegation 
made n the point, held that the suit raised a 
question of title and hence can be determined only 
oy a Civil Court. If the plaint g»te out facts in 
issue that are material, the plaintiff is entitled to 
renel wbich those facts will sustain under the 
general prayer outheoannot desert specific relief 
prayed aod under the general prayer xsk specific 
relief of another description udIsss the facts and 
oiroumstanoes mentioned in the plaint will, consist¬ 
ently with the rules of the Court, maintain that 
relief. 


SHADI Lal. c.J., and Abdul Qadir, j. Hanak Chand-tor Appellants. 


Sher and another —Appellants 

v. 

Piara Ram and others— Respondents. 

S. A. No. 1733 of 1917, decided on 3rd 
August, 1922, from tbe decree of District 
Judge, MiaDwali, dated 16th April, 1917. 

(a) Punjab Land Revenue Act (XV11 of 1887). 
8 . 158-Partition— Lesser area than due allotted— 
Suit for making up deficiency by allotting area 
omitted in partition—Civil Court can try. 

The plaintiffs who were co-sharers j Q the 
Shamilat of tbe village were allotted od partition 
a oerUio area to wb.ch they were entitled 
in aooordanco with their share in tbe joint holding. 
It was, howover, subsequently discovered that one of 
the holdioge awarded to tbe plaintiffs was wrongly 
assumed to contain more area than it actually did, 
the result being that there was a shortage in the 
plaintiff’s share. Alter tbe discovery of this short¬ 
age it was fouud that a cerUio field had been 
omitted from the partition a* indeed nobody know 
of the existence of this field. The plaintiffs brought 
an action claiming that on a partition of the afore¬ 
said field they were entitled not only to an area 
corresponding to their recorded share out al 60 to the 
area that fell short iu the previous partition in 
order that they may be compensated for the 
deficiency, held that a question of tide was raised 
and the suit was therefore triable by a Civil Court. 

(b) Limitation Act, Art. 96— Suit for possession 
o/ land equal to the shortage of area allotted at 
partition—Art. 96 dees not apply . 

Where plaintiffs were allotted an area at a parti¬ 
tion which fell short of what the plaintiffs were 
entitled to and the plaintiffs sued lor a possession of 
an area equal to such shortage from a field wbioh 
was omitted from the partition, held that no relief 
on the ground of mistake suob as is contemplated 
by Art. 96 is claimed and hence the article does not 
apply. Art. 96 i? intended to apply to those cases 
in which tbe Courts are asked to relieve parties 
from tbe consequences of mistakes committed by 
them in tbe course of contractual transactions, 
and it is doubtful whether a suit for possession of 
immoveablo property or for a declaratory decree 
with reepeot to such property comes within tbe 
artiole. 

(o) Civ. Pro. Code , 0. 7, r. 7—Relief based on 
facts and circumstances consistent with the rules of 
Otwi only , will be granted . 

Where the epeoial relief prayed for was for posses¬ 
sion bnt tbe Oonrt granted a declaration whioh no 


Judgment Tbe facts whioh have given 
rise to this second appeal are briefly as 
follows:—In January 1908, fche plaintiffs, 
who were co-sbarers in the shamilat of 
the village, were allotted on partition 
550 kanals , 18 marlas, tbe area to whioh 
they were entitled in accordance with their 
share in the joint holding. It wa 9 how¬ 
ever, subsequently discovered that one of 
tbe holdings awarded to the plaintiffs was 
wrongly assume I to contain 272 kanals, 
while as a matter of fact fche area of that 
khasra No. was only about 160 kanals, 
the result being that there wa9 a shortage 
of 112 kanals , 5 mar las. After the 
discovery of this shortage it was found 
that a field marked 15-W in the map bad 
been omitted from the partition ; indeed, 
nobody knew of the existence of this field. 
This field has an area of 222 kanals , 

4 marlas. 

The plaintiffs have now brought the 
action, which has ied to fche present appeal, 
claiming that on a partition of the aforesaid 
field, they are entitled, not only to an are9 
corresponding to their reoorded share, but 
also to 112 kanals , 5 marlas in order that 
they may be compensated for the deficiency 
mentioned above. The learned District 
Judge, while holding that fche plaintiffs are 
not entitled to possession, has granted them 
a declaratory decree to fche effect that they, 
on an " application for partition of the 
shamilat area 222 kanals , 4 marlas will be 
entitled to an area of 112 kanals , 5 marlas , 
the equivalent of fche deficiency in the area 
allotted to them on tbe partition of shamilat 
of 1907-1908, the particular portions to be 
given being left to the discretion of fche 
Revenue Authorities.” Against this decree 
some of the defendants have preferred an 
appeal to this Court, and two contentions 
have been raised on their behalf:— 

(1) that the suit i9 excluded from the 
cognizance of the Civil Court, and 

(2) that tbe claim is barred by time. 
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As regards the first contention, it is 
sufficient to say that the suit was not one 
for a re-partition of the land of which 
partition had been effected in 1908. The 
plaintiffs do Dot suggest that anything done 
by the Revenue Officer in 1908 should be 
undone, or that any land which was allotted 
by him to any of the co-sharers should be 
taken back from them. What thev want is 
that, when the shamilat holding No. 15-W 
is partitioned, they have a right to get, in 
addition to their proper share, an area of 
112 kanlas, 5 marlas. The question of title 
is undoubtedly raised, and it can be deter¬ 
mined only by a Civil Court. It is true 
that the suit was one for possession, but 
the District Judge was fully justified in 
granting a declaratory decree. As pointed 
out in Hemendra Nath Boy v. Upendra 
Nath Boy (1), if the plaint seta out " faots 
in issue that are material, the plaintiff is 
entitled to relief which those facts will 
sustain under the general prayer, but 
he cannot desert speoific relief prayed and 
under the general prayer, ask specific relief 
of another description, unlessthe facts and. 
circumstances," mentioned in the plaint 
“will, consistently with the rules of the 
Court, maintain that relief.” There can be 
no doubt that the allegations in the plaint 
sustain the relief granted by the Distriot 
Judge, and we see no reason to interfere 
with his discretion. 

Oo the question of limitation we are 
asked to hold that the rule prescribed by 
article 96 of the Limitation Aot applies to 
the case, and that the suit whioh was 
brought after the expiry of three years from 
the date of the discovery of the mistake is 
barred by time. It is to be observed that in 
the Court of first instance the defendants 
placed their reliance upon the plea of adverse 
possession and that plea was overruled by 
the trial Court. Before the Distriot Judge 
they did not contend that the suit was 
barred under artiole 144 or any other 
artiale of the Limitation Aot, and it ie for 
the first time in this Court that artiole 96 
has been invoked. It must be remembered 
that the terminus a quo under this artiole 
is the date on whioh the mistake beoame 
known to the plaintiffs, and that is purely a 
question of faot. Further, as held by the 
Judioial Commissioner of Oudh in Bamian 
Khan v, Muhammad Ya kub Khan (2) 

(1) (1916) 48 Osl, 743 = 22 (J.L.J. 419 = 20 O.W.N. 

448=83 I.O, 487. 

(21 (1911) 11 1.0. 687. 


article96 is intended to apply totbo3e cases 
in whioh the Courts are asked to relieve 
parties from the consequences of mistakes 
committed by them in the course of 
contractual transactions, and we doubt 
whether a suitfor possession of immoveable 
property or for a declaratory decree with 
respect to suoh property comes within the 
purview of the article. Mr. Nanak Cband 
for the appellants places his reliance upon 
an unreported judgment of the Punjab 
Chief Court in Kazi Sultan Mahmud v. 
Alim Khan (3), but we find that, though 
that case related to immoveable property, 
the relief was claimed on the ground of mis¬ 
take. and hence it was held that article 96 
was applicable. It is unnecessary to con¬ 
sider whether the rule laid down by that 
judgment is correct, because no relief on 
the ground of mistake such as is contem¬ 
plated by artiole 96 is claimed in the present 
case. The relief granted by the District 
Judge is one for a mere declaration of title, 
and the oase oomes witbio the purview of 
article 120. It is true that the main reason 
why the declaration is granted is that the 
plaintiffs did not get tbeir proper share at 
the time of the last partition but they do 
not want any t r ansaotion which was brought 
about by mistake to be upset. No relief is 
claimed in respeot of tbe past transaction, 
tbe only thing olaimed is that in future 
they are entitled to have the defioienoy 
made good. 

We accordingly bold that tbo suit is not 
barred by time. The appeal is, therefore, 
dismissed with oosts. 

Appeal dismissed. 

18) (1906) 9 P.L.R. 1906, 
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Broadway and Martinbau, jj. 

Md. Majid Ullah Khan —Appellant) 

v. 

Md. Hamid Ullah Khan —Respondent. 

F. A. No. 3169 of 1917. deoided on 14th 
December, 1921, from the deoree of Senior 
Sab-Judge, F. 0., Delhi, dated 15th August, 
1917. 

(a) Partition Act, S. if—Applies when partition 
m not conoinimt. • 

Aotioa can be taken under the Partition Act 
when a partition oanoot oonveniently be mfede 
and not only when the property ie wholly 
Impartible. [P. 327, O. 1.] 
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•Jb . 1 [ Cewt-fM—Items allowed in final decree in 
farlitton suit —Ad valorem fee must be paid. 

Where (be objeot o( appeal ia to attack various 
linns Allowed or disallowed in the final deoree. 
ne(d that before this final deoree can be attaoked 
on these grounds an ad valorem Court-fee should be 
paid on the amounts entered in the various grounds 
of appeal, (l Lab. 294, Foil ) [P. 327, C. 2.] 

(o) Civ. Pro. Code, S. 149—Extension refused. 

Where the insufficiency of Court-fee was brought 
to the notice of appellant’s pleader, while, filing 
the appeal but he deliberately refused to pav.no 
extension could be allowed. (1 Lab. 231, Foil I 
[P. 327, C. 2.] 

Moti Sugar —for Appellant. 

Sized Mohsin Shah —for Respondent. 

Judgment:—One Maulvi Sami Ullab 
Khan died on the 7tb April, 1908, and after 
his demise disputes arose between his two 
eons who were his heirs. The younger son 
M. Majid Ullab Khan, brought a suit for 
partition claiming half of the property and 
Rs. 1,200 on acoount of certain carriages 
and other moveables. His right to parti¬ 
tion was recognised by a deoree of the 
Chief Court, dated the 13th January, 1917, 
and a preliminary deoree was granted. 
Ever since then the two brothers have 
been fighting as to the mode of partition 
and as to what each one was entitled to, of 
the moveables. On the Gth June. 1917, 
Mr. Murari Lai passed an order detailing 
the amount payable to each other by the 
parties, and in dealing with the immove¬ 
able property (whioh consists of a Kothi at 
Aligarh and six shops in Gali Batasha in 
Delhi), he found that the Gali Batasha 
property was capable of partition and that, 
therefore, there was no necessity to apply 
the provisions of the Partition Aot thereto. 
With respeot to the Kolhi at Aligarh he 
found that there was not sufficient material 
on the record to deoide whether the Parti¬ 
tion Aot should be applied or net, and 
direoted that a Commission should be 
appointed through the Aligarh District 
Court for a report on this point. On the 
same day be passed an order that a Com¬ 
mission for a partition of the Gali Batasha 
property should be appointed and one Lala 
Baburam was so appointed, bis remunera¬ 
tion being fixed at Rs. 50. On the 16th 
July, 1917, Mr. Tapp, who bad succeeded 
Mr. Murari Lai, referred to the report of 
the Commissioner relating to the Gali 
Batasha shop and found that they oould be 
divided properly. He oame to the oonolu- 
sion, from an examination of the plan that 
the Kothi at Aligarh oould not be parti¬ 


tioned. He suggested in his order that 
one party should buy the half share of 
the other and noted that "If this is not 
done the Court will have to direct the sale 
of the whole and the sale proceeds would 
be divided " No commission was ever 
appointed qua, the Aligarh Kothi. Finally 
oo the 15th August, 1917, Mr. Tapp passed 
a final decree io the case directing that 
certain moveable property should be sold 
and the prooeeds shared between the two 
brothers. M. Majid Ullab Khan was to 
be given possession of that half of the pre¬ 
mises situated in Gali Batasha whioh was 
coloured pink on the plan ; M. Hamid Ullah 
Khan was to pay to bis brother a sum of 
Rs. 3,128 ( as amended oo review by 
order, dated the 17th Ootober, 1917). It 
was also ordered that as the Aligarh Kothi 
was incapable of partition, it was to be 
sold and half the prooeeds paid to 
M. Majid l.llab Khan. Against this final 
decree both parties have preferred separate 
appeals ; M. Majid Ullah Khan through 
Mr. Moti Sagar and M. Hamid Ullah Khan 
through Mr. Rosban Lai. 

Mr. Moti Sagar, in Civil Appeal 
No. 3169 of 1917, contended that the order 
of the Court declaring that the Aligarh 
Kothi was not capable of being partitioned 
and should, therefore, bo sold, was wroDg, 
inasmuoh as it was not based on any 
evidence on the reoord and that the 
said Kothi was quite oapable of being 
divided between the parties. He also 
attacked an item allowed by the Court 
below to the respondent. Inasmuoh as this 
is an appeal from a final deoree, it was 
Decessary to pay Court-fees on the amount 
whioh it was alleged had been wrongfully 
allowed. No such Court-fee has been 
paid and Mr. Moti Sagar admitted that the 
appeal was bad qua this ground No. 5 on 
that account. The item is a small one, but 
having regard to the remarks io Lekh Ram 
v. Ramji Das (1) we oannot regard the 
omission to pay the proper Court-fee as 
being due to a bona fide mistake and this 
portion of the appeal, therefore, must be 
dismissed. 

Turning now to the question as to whe¬ 
ther the Aligarh Kothi is oapable of partition. 
Mr. Mohsin Shah, who appeared lor the 
respondent, contended that the evidence in 
the oase itself was sufficient to show that 


(I) (1920) 1 
215 . 


Lah. 231-8 L.L.J. 370-67 
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this Kothi was incapable of partition. 
-Objection was taken to the admissibility of 
such evidence. Me. Moti Sagar contending 
•that had his client understood that the otoer 
aide were relying on the previous record 
his client would have been able to produce 
and would have produced further evidence. 

It appears, however, that when the proceed¬ 
ings were before Mr. Murari Lai it was 
understood that the former record would bo 
treated as a part of the execution record, 
v ide page 14 where Mr. Murari Lai speci¬ 
fically refers to the previous record. The 
•evidence to whioh Mr. Murari Lai has refer¬ 
red is to be found at page 230. line 11, 
page 243, line 18, page 251, line 11 and 
page 229, line 2, of the printed book in the 
original appeal. Muhammad Raffi-ud-Din 
(p. 232) says that by a partition of this 
Kothi its condition cannon remain undisturb¬ 
ed. Khwaja Abdul Majid (p. 243) says : 
"The Aligarh house cannot be partitioned 
into two parts in my opinion. It cannot 
remain so useful." At page 251, Jamil-ud- 
Din states that the house can be partitioned 
but its utility would deorease ;and at page 
529 M. Hamid Ullah states that “the Aligarh 
house is not fit for partition. It would not 
be tenanted if it is partitioned." The plan 
of the house shows that it 19 a bungalow 
and there seems no doubt that a division 
would reduoe the utility of the premises. 
Section 2 of the Partition Act (IV of 1893) 
lays down that wheoever in any suit 
for partition it appears to tbo Court that by 
reason of the nature of the property to which 
the suit relates, or of the number of the 
-share-holders therein, or of any other special 
oiroumstanoe, a division of the property 
cannot reasonably or conveniently be made, 
and that a sale of the property and distri¬ 
bution of the proceeds would be more 
beneficial for all the share-holders, the Court 
may, if it thinks fit, on the request of any 
of suoh share-holders interested to the 
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of the house clearly shows that it would 
not be easy to partition the house ana in 
all probability a partition of the same would 
materially reduce its value. Under these 
circumstances we are nob prepared to 
interfere with the order of the Court below 
directing the sale of this bouse under the 
provisions of the Partition Act. 

The appeal fails and is dismissed with 

C09t8. 

We now turn to the appeal by M. Hamid 
Ullah Khan, (No. 3170 of 1917). Mr. Moti 
Sagar objaoted to this appeal on the ground 
that it was improperly stamped. This 
objection must, in our opiniou, prevail 
The object of this appeal is to attack 
various items allowed or disallowed in the 
final decree, and we consider that before 
this final decree can be attaoked on these 
grounds an ad valorem Court-feo should be 
paid on the amounts entered in the various 
grounds of appeal. It appears that the 
insufficiency of the stamp was pointed out 
to the learned Advocate when the appeal 
was first filed. In spite of this the learned 
Advocate refused to pay in any further 
Court-fees, claiming that a Rs. 10 stamp 
was Ruffioient. In our view the stamp was 
insufficient, and the omission to pay the 
proper Court-fee was not due to a bona fide 
mistake but was deliberate. Following the 
principles euunoiated in Lekh Bam v. 
Ramji Das <1) we deoline to grant time 
under section 149, Civil Procedure Code, 
for the deficiency to be made up. 

Grounds Nos. 3 and 6 of the appeal, 
however, deal partly with matters whioh 
are open to consideration and we have beard 
Mr. Mobsin Shah with regard to them. In 
ground No. 3 the final decree was attaoked 
on the ground that it having been held that 
the Aligrah Kothi was inoapableof partition 
the Court below should have determined 
the value of the plaintiff’s share. As the 
Court balow has acted under the Partition 


extent of one moiety or upwards, direct a 
sale of the property and a distribution of 

i the prooeeds. It will thus be seen that 
aotion can be taken under the Partition Aot 
when a partition cannot conveniently be 
made and not only when the property is 
wholly impartible. 

Having regard to the evidence referred to 
above and the (aot that the two share¬ 
holders are obviously on bad terms, it seems 
to os that it oertainly would tend to "the 
•convenience of all oonoerned if aotion were 
taken under the Partition Aot. The plan 


Aot we can see no foroe in this and 
Mr. Mohsin Shah stated that he did not 
press it. Id ground No. 6 the fioal decree 
was attaoked on the ground that the Court 
below should have aoted under the Parti¬ 
tion Aot qua the Gali Batasba shops. A 
plan of these shops dearly shows that 
they oan conveniently be partitioned. As a 
matter of faot they have been partitioned, 
and M. Majid Ullah Khan has been pub in 
possession of the portion allotted to him. 
Further, as pointed out by Mr. Moti Sagar t 
the partition of this property has been 
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praotically recognised by the appellant 
himself in a suit for rent brought qua 
a portion of the property whioh the 
appellant claimed bad fallen to bis 9hare 
on partition. There is thus no force in thi9 
ground either, and Mr. Moh9in Shah finally 
9tated (hat he did not desire to press it. 

This appeal also fails and is dismissed 
with costs. 

Appeals dismissed. 
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Broadway and Harrison, jj. 

Budha Mai and another —Appellants 

v. 

Shib Dayal —Respondent. 

S. A. No. 192 of 1918, decided on 8th 
May, 1922, from the decree of District 
Judge, Lahore, dated 10th December, 1917. 

(a) Landlord and tenant—Repudiation of liabi¬ 
lity by tenant—La>idlr.r i can sue for rent of whole 
period of tenancy. 

A landlord is entitled to 9ue for ihe rent of the 
whole period of the tenaooy as damages even before 
the expiration of the period of lease where the 
tenant repudiates hi? liability to pay rent and 
the landlord is not bound to wait until the rent 
would become due* 

(b) Civ. Pro. Cede, S. WO —Technical plea not 
allowed . 

A teohnioal plea, that the suit wa9 premature, 
should not be allowed to be taken for the first time 
in appeal. 

M. S. Bhagat —for Appellants. 

Tek Chand — for Respondent. 

Judgment:—The plaintiff in this case 
bas been given a deoree by the District 
Judge for Rs. 778, being the amount of one 
year’s rent due for a briok kiln after various 
calculations have been made on both sides. 
The defendants present this second appeal, 
urging various grounds of which only two 
are pressed and these are praotioally the 
same, namely, that the suit was premature, 
and, therefore, must be dismissed and that 
rent for the whole year was not due. 

The facts are dearly given in the judg¬ 
ment of the learned District Judge and it 
is dear that the defendants had been in 
occupation of this brick kiln during the pre¬ 
ceding year, which terminated on the 31st 
of August, 1913, and continued in posses¬ 
sion until the 15th of November, 1913, after 
renewing the lease for a period of a year. 
They vacated the premises on or before 
the 15th November of their own accord, 


1924 Lahore- 

but in 3pite of this the principal defendant 
wrote to the landlord on the 15th, saying 
that they bad been turned out of the kiln 
by him, that the lease had thus been termi¬ 
nated and that tboy were not liable to pay 
any rent. The present suit was instituted 
on the 24th March, 1914, and the plaintiff 
claimed rent up to the 31st of August, 
1914, or to the last day of the tenanoy. 
In the first Court no plea was taken that 
the suit was premature but this was made 
a ground of appeal to the District Judge, 
who held that the plaintiff had a full oause 
of action for his whole relief and for the 
payment of a year’s rent because of the' 
defendants' repudiation of all liability in 
that the latter had put forward the false 
contention that he had been turned out by 
the plaintiff and maintained that the lease 
had been terminated and then through no 
fault of bis. The District Judge also held 
that, even if this view were not correot, 
this was one of those rare cases in whioh 
the power to give relief on a cause of 
action, which aocrued after the institution 
of the suit, should be exercised. 

Counoil urges that, although the plea was 
not specifically taken in the first Court 
it is so patent from the plaint itself that 
the cause of action had not arisen that 
even on second appeal the suit must be- 
dismissed for that portion of the rent 
whioh by tho terms of the lease was made 
payable in July, 1914, and he contends 
that no repudiation and no denial of 
the relative positions of the parties oan 
over entitle a landlord to sue for rent 
which has not acorued under the terms of 
the lease at the time the suit is instituted. 
We find on the analogy of a suit for 
damages based od a breaoh of contraot that 
the right to sue did accrue on the re- , 
pudiation by the defendants and that the | 
landlord was entitled to olaim tho full 
amount of bis rent as damages doe 
to him on aocount of the breach whioh 
took place on the defendants’ repudiating 
all liability and that he was not bound 
to wait until the end of the year 
or until the month in whioh the re¬ 
mainder of the rent was payable. Apart 
from this the plea taken that the suit is 
prematura is teohnioal and can be met 
by the equally teohnioal reply that it ( 
should have been taken in the trial Court 
so as to enable the plaintiff to withdraw | 
his suit or t&ke suoh action as he f 
thought right, and suoh a plea, when l 
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I first taken in the Court of Appeal, should 
I not be entertained. We find, therefore, 
that the plaintiff is entitled to the full re¬ 
lief which has been awarded to him by the 
Distriot Judge and we dismiss the appeal 
with costs. 

A oross-appeal has been presented by the 
respondent asking for an item of Rs. 54 
whiob has been charged against him on 
accouot of coal with which, it was found, 
he was supplied by the plaintiff. The 
finding on this point is a finding of fact 
come to after consideration of the evideooe 
and cannot be gone into on second appeal. 
The oross-appeal is, therefore, dismissed. 

Appeal dismissed. 
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Abdul Raoof and Moti Sagar, jj. 

Jhamman Lai— Appellant 

v. 

Daulal Ram and others- -Respondents. 

Mis. S. A. No. 8 of 1919, decided on 
22nd November, 1922, from the order of 
District Judge, Lahore, dated 6tb May, 
1918. 

“LintItalian Act, Art. 182 {4\—Decree not execu¬ 
ted for three years—Amendment after that ye tied 
—Decree not revived. 

Where a deoree is quite capable of execution as 
it stands, its amendment oannot entitle the deorco- 
balder to a (reah period of limitation under Art. 183, 
01. (4). A deoree whiob is oapable ol exeoution 
and is not exeouted within three years Irom its 
date beoomos dead and oannot be revived by a 
subsequent application lor amendment. (92 I.C. 
744 ; 59 I. 0. 16 C, Foil.}. (P. 929, 0. J, and 
P. 380, 0. 1.] 

Sardha Ram —for Appellants. 

Madan Gopal for Tirath Ram—lor Res¬ 
pondents. 

Judgment:—This is & second appeal 
arising out of proceedings in execution of a 
deoree. The following faote will disolose 
the nature of the question whioh we have 
to deoide in this appeal. 

On the 22nd January, 1909, the Arbitra¬ 
tors made an award granting a droree in 
favour of the appellant in this case for 
Bs. 4,000. Two conditions were mentioned 
m the award, namely, (a) that the judg¬ 
ment-debtor might pay the amount in three 
years by equal instalments, the first 
instalment falling due on the 1st of January, 

if tfia judgment-debtor 
paid Rs; 3,600 within seven months of the 


date of the award he would be allowed a 
remission of the remaining Rs. 500. 

On the award being filed in Court, cer¬ 
tain objections were raised which delayed 
the passing of a decree on the award. A 
deoree was eventually passed on the 23rd 
May, 1910, for Rs. 4,000 without incor¬ 
porating the clauses above-mentioned. A 
default in payment of the first instalment 
bad already taken place and the judgment- 
debtor bad also failed to pay Rs. 3,500' 
within seven months. Consequently, 
according to the terms of the award, the 
plaintiff had become entitled to realise the 
entire amount of Rs. 4,000 from the judg¬ 
ment-debtor and an unconditional deoree 
for the amount was passed in his favonr. 
An application for the exeoution of the 
decree was made on the 23rd June, 1913. 
In this application the decree-holder rightly 
stated that, owing to the failure on part of 
the judgment-debtor to fulfil the condition 
mentioned in the award, he had beoome 
entitled to recover the whole amount of 
Rs. 4,000 in a lump sum. An objection 
was taken to the exeoution of the deoree on 
the score of limitation and the application 
for execution being dearly beyond three 
years from the date of the decree was held 
to be barred by time and was dismissed. 

The decree-holder then applied on the 
30th June, 1915, for the amendment of the 
decree, stating that all the terms of the 
award had not been incorporated in it. 
The deoree was amended on the 25th of 
Ootober, 1915. and the deoree-holder put in 
a fresh application on the 18th June, 1917, 
for the execution of the amended decree 
within three years from the date of the- 
amendment and relied upon olause (4) or 
artiole 182 of the Indian Limitation 
Act (IX of 1908). 

Both the Courts below have dismissed 
the application, holding it to be barred by 
time on the ground that the deoree bad 
already beoome dead when its amendment 
was applied for and it could not be revived 
by being subsequently amended. They 
have oorreotly stated the law that where a 
deoree is quite capable of exeoution, as it ' 
stands, its amendment oannot entitle the 
deoree-holder to a fresh period of limitation ' 
under artiole 182, olause (4). In support i 
of its decision the appellate Court has relied 
upon the case of Anandram v. Nityananda 
tsar ham (1), In our opinion, the decision 

(1) (1916) 93 Xnd. Oas. 744. 
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of the learned Judge of the Court below is 
fully supported by the ruling quoted by 
him. This ruling was followed in another 
case, namely, Babiuddin v. Ram Kanat 
Sen (2), where it has been laid down that 
" a decree which is capable of execution 
and is not executed within three years 
from its date becomes dead and cannot be 
revived by a subsequent application for 
amendment." We are entirely in accord 
with the view expressed in these two 
rulings. We are, therefore, constrained to 
bold that the application for execution is 
dearly barred by time and has rightly been 
dismissed. 

We accordingly dismiss the appeal, but 
having regard to the oircumstances of the 
case we do so without costs. 

Appeal disjtiisscd. 

(•2) (1921) 69 Iod. Cae. 186. 
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Broadway, j. 

Alahbub Ali Khan and others —Peti¬ 
tioners 

v. 

Emperor —Respondent. 

Cr. Rev. No. 219 of 1919, decided on 
22nd September, 1919, from the order of 
Magistrate, F. C., Pind Dadan Khan Dis¬ 
trict, Jbelura, dated 21st December, 1918. 

•(a) Penal Code, S. -196-Aeiuittal for abduction 
is no bar to trial for detention. 

Where a woman has been abduoted and detained 
an acquittal on a oharge of abduotion is no bar to 
the trial of a oharae of detention. [P- 331. G. 1.] 

(b) Penal Code, Ss. 345 and 498—Only husband 
can compound an c[)ence under 8• 498— Acquittal 
on compromise by any other person is illegal. 

Under 8. 315 the only person who is autho¬ 
rised to oompound an oflenoe under 8. 49H 

is the injared husband and hence an order of 
acquittal based on compromise entered into by any 
other person is erroneous. [P. 331, C. 1.] 

Nand Lai —for Petitioners. 

Rakumaj Rai —for Respondents. 

Order op Reference.— The faots of 
this petition are as follows :—Fateh Mu¬ 
hammad Khan, a Naik in the 17th Cavalry, 
went on service leaving his wife in charge 
of his mother, Mt. Taliabi. During his 
absenoe it is alleged that his wife was 
abducted by Mahbub Ali Khan and others. 
The abduotion is said to have taken plaoe 
on the 26th December, 1916. Mt. Taliabi 


endeavoured to get ber daughter-in-law 
back but failing in this she lodged a com¬ 
plaint under section 498, Indian Penal 
Code, on the 27th August, 1917. On the 
16th October, 1917, she filed a dead of com¬ 
promise and the Magistrate passed an order 
to this effect:—“Complainant does not 
now wish to proceed with her oase. She 
presents a compromise whioh I accept as 
the oase is compoundable and acquit the 
accused.” l-'ateh Muhammad Khan was 
in Persia and any communication with him 
was difficult, if not impossible. On return 
from service he filed, on the 2nd September, 
1918, a fresh complaint against the same 
persons charging them with having abduct- 
edshis wife on the 26th December, 1916, 
and having dotained her ever sinoe. The 
persons accused, the present petitioners, 
pleaded that under section 403, Criminal 
Procedure Code, the fresh oomplaint could 
not proceed a9 they had already been 
acquitted. The learned Magistrate, how¬ 
ever, apparently ignored this plea and 
framed charges against the petitioners who 
have now come up to this Court on. the 
revision side through Mr. Nand Lai, and I 
have heard Lala Hakumat Rai on behalf 
of Fateh Muhammad Khan. 

Mr. Nand Lai has referred me to In the 
matter of Poona Churn Pal (1), Empress v. 
Miyaji Ahmed (2), llcera Bai v. Framji 
Bhikaji (3) and Thandavan v. Perrianna (4) 
as authorities for the proposition that once 
a person has been acquitted he oannot be 
tried again on the same faots. He has also 
referred me to Emperor v. Bishen Das (5) 
and In re Kuppusami Aiyar (6), as autho¬ 
rities for the proposition that this Court 
had power to quash proceedings at this 
stage. Lala Hakumat Rai in reply has 
referred me to Emperor v. Sultan Singh (7), 
Queen-Empress v. Balioant (8) and In re 
Narayanaswami Naidu (9). The Madras 
oase oited is to some extent similar to 
present matter. _ ____ 

(1) (1881) 7 Gal. 447. 

(3) (1H78) 3 Bom. 150 

(3) (1891) 15 Bom. 349. 

(4) (1891) 14 Mad. 363. 

(5) (1910) 33 P.R. 1910 Cr.=57 P.L.R. 1911-1* 

Or. LJ. 60 = 8 1.0. 1161. 

(6) (1916)99 Mad. 561-28 M.L.J. 605-9 L.W. 

463=17 M.L.T. 398 = (1916) M.W.N. 365- 

16 Cr. L J. 477-39 1.0. 109. _ , 

(7) (1909) 31 All. 606 = 6 A.L.J. 882-10 Or. L.J. 

(8) (1887) 9 All’. 134 = (1886) 932 <F.B.). 

(9 (1909) 82 Mad. 320 = 6 M.L.T. 983 -9 Or. L. . 

192 = 19 M.L.J. 167-11.0. 928 (F.B.). 


PIRTHI NATH U. BASHESHAR NATH 


331 


1984 Lahore 

It has to be borne in mind that although 
there has been an acquittal, this acquittal 
was clearly based on an erroneous view of 
the law, for under section 345 the only 
person who is authorised to compound ao 
offence under section 498, Indian Penal 
Code, is the injured husband although by 
virtue of section 199, Criminal Procedure 
Code, Mt. Taliabi was competent to lodge 
the complaint that she did. The order of 
acquittal, therefore, was clearly erroneous 
and before proceeding further with their 
present petition I issue notice under 
seotion 439, Criminal Procedure Code, to 
the petitioners to show oause why the order 
of aoquittal passed on the 16th of October, 
1917, should not be set aside. The office 
will fix as early a date as possible. The 
•present petition will come up again on that 
day. 

Judgment:—The material facts of this 
case are contained in my order of the 17th 
May, 1919, and need not be repeated. 

Dr.Nand Lai objected to any interference 
with the order of aoquittal on the ground 
that a High Court very rarely aots on the 
revision side iD matters of this sort 
especially after such a lapse of time. 
Various antborities were cited in support of 
this contention; they, however, need no 
discussion as with the principles enunciated 
in them I am in complete aooord. It is. 
iiowever, by no means clear that the order 
acquitting the three accused was a legal 
one. After a careful consideration of the 
matter I have come to the conclusion that 
I ought not to interfere with it at this 
stage. There remains the question of 
■quashing the present proceedings. 

It was argued that as the petitioners 
have been acquitted of having abducted 
ihe woman they oannot be tried again for 
the same offence. Aooepting the order as 
one of aoquittal which is still in foroe, this 
contention is oorreot but the charge does 
not confine itself to the abduction of the 

womanbutinoludesasubsequentdetention. 

If it oan be proved that the woman is now 
beiDg detained by the petitioners, I do not 
I tb,nk Jhe case is barred. I would, there- 
1 fore, direct that the Magistrate oonoerned 
do consider the question from this aspeot 
of the ease and if there is evidence whioh 
he believes to establish a present detention, 
to amend the oharge aodordingly ; if there 
•is no such evidence, the plea in bar must 
©revail. On tbe meritBl myself express 
oo opinion one way or the other. Let the 


records be returned to the Magistrate 
accordingly. 

Order accordingly. 
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Ls-Rossignol and Abdul Qadib. JJ. 

Pirthi Nath —Petitioner 
v. 

Basheshar Nath —Respondent. 

Civ Rev. No. 449 of 1919, decided on 8th 
March, 1922, from the order of District 
Judge, Delni, dated 28th February, 1919. 

Provincial Insolvency Act WJ07), S. 37—Appli - 
cations under, by a Receiver are not governed by 
Art. ISl of Limitation Act. 

An application under 8. 87 of Aot III of 
1907 is not governed by Art. 181 of the Limitation 
Act. Aocording tc the wording of 8. 37, if the 
High Court ohooses to take aotion itself under that 
section it is not bound by any period of limitation. 
Therefore the fact tbat tho Court was moved to take 
aotion by tbe Receiver makes no difference. The 
Court, if it so desires oan tBke aotion under 8- 37, 
at any time during the pendeooy of the proceed¬ 
ings, wbeu a transfer open to objeotion under the 
eaid section is brought to its notioe and therefore 
there is no reason why the Reoeiver should be res¬ 
tricted by Act. 181 of the Limitation Aot m 
moving tbe Court to take ectioD. Obiter: even 
assuming Art. 181 to be applioable the right to move 
in the matter accrued to tbe Receiver from day to 
day ae long as tho prooeediDgs oontiuued. [P. 333, 
Ob. l. and 2,] 

Facts are given in the following order of 
Wilberforoe, J., dated the 9th January 
1922 :— 

In this insolvency case an Official 
Reoeiver made an application under seo¬ 
tion 37, Provincial Insolvency Act, on the 
20th August, 1918, to have a payment of 
Rs. 2,000 made by tbe insolvents to their 
creditors deolaced void ou tbe ground of 
undue preference. Tbe application for 
insolvency in tbe oase was made on tbe 
26th Marob, 1914, and the adjudication was 
dated 6th May, 1914. 

The first Court held the application 
time-barred under article 181 of the 
Limitation Aot. On appeal, however, the 
learned District Judge held that article 181 
did not apply to such applications but that 
tbe applicant, namely, the Official Reoeiver, 
could invoke the aid of section 18 of the 
Limitation Aot and tbat the application was, 
therefore, in time. The learned Judge also 
heard that in reality no question of limita¬ 
tion arose because the application was one 
made in a pending suit. Against this deoision 
an application for revision has been preferred 
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by the creditor. Mr. Moti Sagar for the 
creditor began by pointing out that bis olient 
had two accounts with the insolvent, one 
was io the name of Pirtbi Nath-Ajudbia 
Pershad and it was in this account that 
Us. 2,000 was deposited in 1913. This money 
was withdrawn on the loth March, 1914. 
eleven days before the application. After this 
withdrawal Rs. 282 were due to the 
insolvents. In the other account in Prithi 
Nath’s name alone Rs. 222 were due from 
the insolvents. In August 1914, the 
Reoeiver gave applicant notice to pay 
Rs. 282. He, however, objected that Rs. 222 
were due in the other account and asked 
for a set off. This objection was allowed. 
After this date until August 19)8 no 
further action was taken against the 
applicant. In the petition of the Official 
Receiver there was no allegation that there 
had been any fraudulent concealment io 
the matter of the payment of Rs. 2,000. The 
Receiver, moreover, obviously had access 
not only to the books of the insolvents but 
also to those of the present applicant. 
Mr. Moti Sagar. therefore, urges with force 
tbat’no question of invoking the aid of sec¬ 
tion 18 of the Limitation Act can arise. This 
argument appears to me unanswerable 

The real difficulty in the case is whether 
in the above ciroumstaoces the application 
of the Official Receiver was barred by time 
or not. Mr. Moti Sagar for the applicant 
argues that article 181 doubtless applies but 
that the right to apply accrued at the date 
of the adjudication and that tbe application 
is, therefore, time-barred. No one appeared 
for the respondent, but there is much force 
in tbe decision of tbe Distriot Judge that as 
the proceedings were still pending an 
application under section 37 was competent 
at any cime. It is apparently beyond 
dispute that artiole 181 applies to such 
applications. 

The question is one which is not governed 
by any direct authority. Tbe only authority 
cited indirectly in point was tbe judgment 
reported as Parshadi Lai v. Chunni Lai (1) 
which is in favour of the contentions of 
Mr. Moti Sagar. I am inclined to agree with 
his contentions but I think tbe point of 
sufficient difficulty and importance to refer 
to a Division Benoh. I refer it accordingly. 
The Official Reoeiver should be asked to 
appear either personally or through Counsel. 

Moti Sagar —for Petitioner. _ 

(1) (1883) 6 All. 143-(1883) A.W.N. 364. 
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JudgmentThis'judgment will dispose 
of two connected Civil Revisions Nos. 448 
and 449 of 1919, a9 the points involved in 
both of them are the same. The cases have 
been referred to a Division Bench by 
Mr. Justice Wilberforce and his order of 
reference, dated tbe 9tb January, 1922, in 
Revision No. 449 may be read in this 
connection. We have heard Mr. Moti Sagar 
and Lala Durga Dass on behalf of the 
petitioner. Lala Ba9beshar Nath Goela, the 
Receiver, though served, was unrepresented. 

In Case No. 449 a firm Lachman Das 
Ram Kishore was declared insolvent on the 
6th May. 1914. The application for insol¬ 
vency was made on the 26th Maroh, 1914. 
Eleven days before this Rs. 2,000 belonging 
to this 6rm deposited in Court, had been 
withdrawn by one of the creditors of the 
insolvent firm named Pirthi .Nath. The 
Receiver who was appointed by the Insol¬ 
vency Court applied on the 20th August. 
1918, under section 37 of the Provincial 
Insolvency Aot III of 1907, that the pay¬ 
ment made by the insolvents to the firm 
represented by Pirthi Nath was made to 
give undue preference to him over other 
creditors, and as the payment was made 
witbin three months before the date of 
adjudication it should be deemed fraudulent 
and should be annulled by the Court as void 
against the Receiver. The Court held that 
article 181 of the Limitation Aot applied to 
tbe case and as the application was made 
by the Receiver more than three years after 
the date of payment or the date of 
adjudication it was barred by time The 
Receiver appealed against this order and 
the learned District Judge aocepted the 
appeal holding that as tbe Reoeiver had not 
yet been discharged and the insolvency 
proceedings were still pending the right to 
apply aoorued from day to day and was not 
barred. Pirthi Nath then preferred a 
second appeal to this Court against the 
deoieion. 

Tbe points for determination now are :— 

(ll Whether article 181 applied to an 
application made, under section 37 of Aot 
III of 1907, by the Reoeiver? 

(2) If it does apply whether the insol¬ 
vency proceedings wore still pending and 
an application under section 37 should be 
made at any time during the pendenoy of 
those proceedings ? 

A number of authorities hove been oiteo 
before us to show that certain artioles ot 
tbe Limitation Aot do apply to prooeedmga 
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nnder tbe Insolvency Act in spite of the 
fact that it is a special law and in some 
cases article 181 has been held to be appli¬ 
cable to such proceedings. With this general 
proposition we have no quarrel bat one 
doubts very much if an application under 
section 37 of Act III of 1907 can be said 
to be covered by article 181 of tbe Limi¬ 
tation Act. The language of the section 
makes it obligatory on tbe Court to annul 
every transfer of property or of any interest 
therein made bv an insolvent in favour 
of any oreditor if such person is adjudged 
an insolvent on a petition presented within 
three months after tbe date of such 
transfer, provided tbe Court comes to a 
finding that such transfer was made with a 
view to give that oreditor a preference over 
other creditors. It does not appear from 
tbe wording of this aeotion that if tbe 
Court chooses to take action itself under 
that section it is bound by any period of 
limitation. Therefore, tbefact that it was 
in this case moved to take action by 
the Receiver should hardly make any 
difference. It seems to us that the Court, 
if it so desires, can take action under 
1 section 37 at any time during the pen- 
danoy of the proceedings, when a transfer 
open to objection under the said scotion 
is brought to its Dotice. If so, there is 
no reason why the Receiver should be 
restricted by article 181 of the Limitation 
Act in moving tbe Court to take actioD. 
There is a ample authority for the view that 
the status of an Official Receiver is that 
of an officer of the Court. Riviere on the 
Law relating to Receivers Bays : (see page 8): 
"A Receiver appointed by tbe Court is an 
officer of the Court." He relies on Gardner 
v. London. Chatham and Dower Railway 
Co. (2) and several other Euglish cases in 
support of this view. The same view is 
expressed by Woodroffe in his book on the 
law relating to Receivers. At page 70 he 
says: " A Receiver duly appointed is from 
the moment of bis appointment an officer 
of the Court.” We are of opinion, therefore, 
that the question raised by tbe application 
of the Reoeiver in this case was one that 
could be gone into by tbe Court at any 
time during the pendency of the insolvency 
proceedings, and, therefore, this application 
is not time-barred. As to whether insol¬ 
vency proceedings were pending at the time 
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this applioatioD was made there is a clear 
finding by tbe District Judge and tbe fact 
is not seriously disputed. We agree with 
tbe opinion expressed by the District Judge 
that even assuming article 181 to be 
applicable the right to move in tbe matter 
accrued to the Receiver from day to day as 
long as the proceedings continued. We, 
therefore, dismiss Petition No. 449 with 
oosts. 

As regards Revision No. 448 the respon¬ 
dent in that case is the same Official 
Receiver but the petitioner is one Kanwar 
Gopal Singh. The adjudication in his 
case took place on the 13th March, 1914, 
and the application under seotion 37 for 
annulling a sum of Rs. 3, 400 principal ana 
Rs. 2, 870 interest was made on the same 
day, as in the other case, viz., tbe 20tb 
August, 1918. 

For reasons given above iu the connected 
case we hold that this application of the 
Receiver was also not barred by time. 
This revision too, is, therefore, dismissed 
with coats. 

Petitions dismissed. 
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Abdul Raoof and Abdul Qadir, jj. 

Mt. Amir Ntshan —Appellant 

v. 

Kanshi Ram and others —Respondents. 

S. A. No. 1061 of 1919, decided on 7th 
June, 1922, from the decree of Distriot 
Judge, Attook at Campbellpur, dated J 2th 
February, 1919. 

Punjab Pre emption Act, S. 1.5— Vendor's widow 
cannot Drecmpt—Sate of a portion of Shamila* 
only gives right to pre empt. 

A widow is not an heir and therefore she is not 
entitled to pre empt. The mere fact that a portion 
of the shamilal land only has been sold oaunot 
deprivo a oo-sharer of tbe right to maintain a suit 
for pre emption as a co-eharor. [P 384, Cs. 1 and 2 
and P. 335, C. 1.] 

Manohar Lai for D. C. Ralli—l Qr Appel- 
laut. 

M. /. Puri —for Respondent. 

:—Mt. Amir Niahan, widow 
of Malik Ghulam Hugeaiu, Paroha by 
caste, resident of Rawalpindi, brought this 
suit for possession of 10 kanals of land 
bearing khatra No. 847, situated at Mauza 
Murat, Tahsil Fatteh Jang, Distriot Attook, 
by right of pre-emption on the ground 
that she was an heir of the vendor and 
would be entitled to inherit the land on 
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hig death and that she was a co-gharer. 
The following pedigree will disclose the 
relationship between the plaintiff and the 
vendor:— 

Badar Din and Ghulam Hussain were 
two brothers. Milak Muhammad Amin, 
the vendor, is the son of Badar Din. 
Mt. Amir Niahan, the plaintiff, is the 
widow of Ghulam Hussain. The sale was 
made in favour of defendants N 03 . 2 and 3 
in February, 1917. The suit was resisted 
on the grounds II) that the plaintiff as a 
widow wa9 debarred from suing and (2) that 
the vendees being also co-sharers the 
plaintiff bad not a superior rigDt of pre¬ 
emption as against them. On the pleading 
an issue was also raised as to the reality of 
the amount paid by the vendees as the 
price of the land, but this matter has been 
set at rest and we are not concerned with 
it in second appeal. As to the pre-emptive 
right of the defendants, the trial Court 
found that Ram Singh, the vendee, was not 
a malik in the village, and that, though 
Kansbi Ram, the vendee, was a malik he 
had forfeited his right of pre-emption by 
reason of the faot that be bad joined Ram 
Singh in making the purchase. The ques¬ 
tion that requires decision is whether the 
plaintiff as an heir or a co-sharer is en¬ 
titled to suoceed. The trial Court held 
that the plaintiff was shown to be a 
co-sharer and was thus entitled to pre-empt 
under section 15, clause (6), fourthly. It 
also held that she was an heir of the vendor 
and as suoh was entitled to pre-empt under 
clause (o), thirdly. The lower appellate 
Court, relying on the decision in Fateh 
Mishan v. Ahmad Shah (1). has held that 
the plaintiff as a widow is notan heir and 
is not entitled to succeed. This view i9 
clearly supported by the ruling quoted and, 
though this point was not directly in ques¬ 
tion in it, the reasoning therein given fully 
applies to the case of a widow also. In 
our opinion the view taken by the lower 
appellate Court upon this point was 
correct. As regards the appellant's right 
to suooeed as a co-sharer also the decision 
of the lower appellate Court was against 
the appellant. The Court held that the 
property sold was shamiiat and that, 
therefore, according to the rule laid down 
in Jawala Singh v. Ladha (2), no right of 


III (1914) 46 P.R. 1914 = 103 P.W.R. 1914 = 56 
' P.L.R. 1914 = 93 1.0. 633. 

(2) (1916) 173P.L.R. 1916 = 114 P.W.R. 1916 = 31 
I.C. 372. 
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pre-emption oould arise, for a co-sharer 
under the Pre-emption Act meant a co¬ 
sharer in proprietary land. It further held 
that as no proprietary land had been sold 
the question of being a co-sharer could not 
arise. The learned Judge of the Court 
below has also expressed an opinion that 
Ram Singh being a co-sharer in the shami¬ 
iat is entitled to his half share whioh he- 
purchased under the sale. We may at 
once remark that this last ground is quite 
opposed to many deoided oases and cannot 
be entertained. The only question, there¬ 
fore, requiring decision is whether a right 
of pre-emption oan arise with regard to the 
saleof a share in a shamiiat land under the 
ruling relied upon by the lower appellate 
Court. The decision in the above reported 
oase is based on the decision in Civil Appeal 
No. 141 of 1911 reported as Khatr Din v. 
Ghulam Mohi-ud-Dm (3) and we have to 
see whether the present case comes within 
the rule laid down in the last mentioned 
ruling. In that case a share in the 
proprietary land was sold together with a 
share in the shamiiat land. The plaintiff 
pre-emptor, who was a oo-sharer in the 
proprietary land, olaimed pre-emption. The 
vendor set up the plea that be being himself 
a co-sharer in the shamiiat land the 
plaintiff had no preferential right to 
maintain his suit qua the shamiiat land. 
The learned Judges made the following 
pertinent remark in the judgment:— 

" In our opinion, this contention has no 
force. Plaintiff olaims to pre-empt the land 
aotually sold, and with that land necessarily 
goes a share in the oommon land of the 
village. When partition takes plaoe, the 
person, for the time being the owner of- 
the khalas sold, will necessarily be allotted 
bis proportionate share in the oommon 
land. And to hold that the vendee, though- 
obliged to give up the aotual khatas, can r 
nevertheless, assert a right to take the 
shamiiat appurtenant to these khatas would 
be a proposition both novel and subversive 
of all customary ideas with regard to the 
tenure of land in villages." 

We entirely agree in the view taken in 
that oase, but this view rather supports the 
plaintiff’s olaim in this case. The plaintiff 
is found to be a oo-sharer in the proprie¬ 
tary land and the mere faot that a portion 
of the shamiiat land only has been sold 


(3) (1914) 62 P.L.R. 1914 = 43 P.R. 1914—148- 
P.W.R. 1914-22 1.0. 401. 
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, cannot deprive her of her right to maintain 
I the suit as a co-sharer. 

We accordingly accept the appeal and, 
setting aside the decree of the lower 
appellate Coart, restore that of the Court 
of first instance with costs. We extend 
the time for payment to 8th of August 
1922. 

Appeal accepted. 
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Scoxt-Smith, j. 

Abdul Aziz and others —Appellants 

v. 

Sarbdayal and others— Respondents. 

Mis. F. A. No. 1137 of 1919, decided on 
21st Judo, 1922, from the order of Distriot 
Judge, Lyallpur, dated 26th February, 1919. 

Civ. Pro. Code, S. 60—Crops grown by luir 
alter tenant's death cannot be attached. 

Crops grown on a tenanoy by tbe heir of a 
deceased tenant alter his death, are not tbe orops 
ol the deoeaaed tenant and cannot as euob be 
liable to allaobment and sale in the bands of the 
heir under 8. 60. (61 P. W. R. 1916, Foil.) 

Niaz Muhammad —for Appellants. 

JudgmentThe learned Distriot Judge 
has ordered that the produce of tbe land 
of whioh tbe deceased insolvent's sons 
are tenants can be attached so long as they 
do not aoquire proprietary rights. 

This is oontrary to the decision of a 
Division Bench of the Chief Court reported 
as Kidar Nath v. Ganesha Mai (1) which 
held that the orops grown on a tenancy by 
tbe heir of a deoeaaed tenant after his death 
oannot be said to be bis orops and cannot 
as suoh be liable to attachment and sale in 
the hands of the heir under section 60 of the 
Civil Procedure Code. I, therefore, aocept 
the appeal and set aside the order of the 
Distriot Judge and hold that the produce 
of the land accruing after the death of Dit 
oannot be attached. No order as to costa. 

_ Appe al accepted. 

(1) (1916) 81 P.W.R. 1916=33 I.C 741. 
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Shadi Lal, o.j., and Brasher, j. 

Nagina Singh —Appellant 

v. 

Mota Singh and others —Respondents. 

S. A. No. 1356 of 1919, decided on 1st 
June, 1922, from the decree of Distriot 
Judge, Jnllnndur, dated l?th Maroh, 1919, 


(a) Custom {Punjab)—Alienation-Exchange of 
ancestral land—Onus on transferee to support 
exchange. 

In the case of an exchange of aDoeetral land it 
lies on the transferee to show that tbe transaction 
was an act ol good management but the initial 
odus may easily be shilted where the exchange is 
bensfioial. 

(b) Ciu. Pro. Code, 8. 100 -Onus wrongly 
placed . 

Where the plaiotifl has not been prejudiced in 
any way owiDg to the (aot that the imtial onus 
was wrongly placed upon him, held that no reason 
for interference is made out. 

Beni Pershad Koshla —for Appellants. 

H. D. Bholla— lor Respondents. 

Judgment: —The plaintiff sued as a 
reversioner of Mota Singh to contest a- 
transaction by whioh Mota Singh gave some 
ancestral land in exchange for other land. 
Tbe Courts below held that it lay on the 
plaintiff to prove that the transaction was 
injurious to him, and the only ground taken 
in this appeal is that tbe burden of proof 
wa9 wrongly placed. 

In the case of an exohange of anoe9tral 
land it lies on the transferee to show that 
the transaction was an act of good manage¬ 
ment, but the initial onus is not a heavy 
one and may easily be shifted where the 
oiroumsbanoes make it appear that the 
exohange was beneficial. In the present 
oase the plaintiff has not been prejudiced in 
any way owing to tbe fact that tbe initial 
onus was placed uponbim, and tbe evidence 
showsthat the land received by Mota Singh 
was more valuable than tbe land whioh he 
gave in exohange. We can see no reason 
for interference and we dismiss this appea 
with oosts. 

Appeal dismissed. 
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Harrison and Martineau, jj. 

Allah Din —Appellant 

v. 

Shankar Shah and others —Respondents, 

S. A. No. 1430 of 1919, decided on 30th 
June, 1922, from the order of. Distriot 
Judge, Lahore, dated 16th April, 1919, 

(a) Pr«-empfton —Custom exislinj in a sub¬ 
division applies to whole sub-division—Custom 
exists in Chuni Ztandi, Lahore. 

II ih adeDifite Mohalla or Bub-division of a tpwn 
tbe custom of pre-emption exists, it must be treat¬ 
ed as existing throughout the whole ol the eab- 
divilion. 
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Chuni Mandi ia a part ot Multani Mohalla 
where the custom ol pre emption exists. 

(b) Pre-emption—Sale oj site—Owner of build- 
ingthereon can pre-empt . 

A mortgagee ol a site had built upon it on the 
strength of a prior lease. The site was sub¬ 
sequently sold. Beld that the mortgagee bad a 
right to pre-empt the sale cf site by virtue of bi6 
being owoer of the buildiog thereon. 

D. R. Sawhney —for Appellant. 

Moti Sagar —for Respondents. 

Judgment:—The facts of this case are 
that on the 10th September, 1910, one 
Karim Bakhsh executed a mortgage in 
favour of Allah Din of two portions of land 
adjoining each other, which may be des¬ 
cribed as A and B. They are situated in 
the Chuni Mandi of the Multani Mohalla 
of Lahore City. A was vacant and the 
term of the mortgage was a period of six 
years, after which ir. could be redeemed on 
payment of Rs. 400. Regarding B the 
deed recited that the plaintiff bad erected 
a building upon it apparently during an 
earlier lease and that this portion could be 
redeemed at any time on payment of the 
mortgage charge provided three months' 
notice had been given to the mortgagee, 
Allah Din, to enable him to remove his 
materials. 

The sites both A and B were sold by the 
sons of Karim Bakhsh to one Shankar 
Shah, and on the 2nd April, 1918, he served 
the plaintiff with notice to remove his amla. 
In May, 1918, he brought a suit for redemp¬ 
tion of portion A, that on which no building 
was standing. On the 6th June, 1918, Allah 
Din brought this suit for pre-emption of 
the whole plot. On the 24th June, 1918, a 
decree was given for the redemption of A. 
On the loth August, 1918, a suit was insti¬ 
tuted for the redemption of B which 
was decreed on the 9th December, 1919. 
On the 15th January, 1919, an appeal was 
presented from that decree. On the 18th 
January, 1919, the suit for pre-emption was 
deoreed by tbe trial Court. Od the 4th 
June, 1919, a compromise regarding the plot 
B was made by which Allah Din agreed 
to remove the materials in three months. 
In the meantime on the 16th April, 1919. 
the Distriot Judge of Lahore acoepted an 
appeal in the pre-emption case, and a 
second appeal was presented to this Court. 
Tbe suit was dismissed by the District 
Judge on the ground that the oustom of pre¬ 
emption does not exist in tbe Chuni Mandi, 
although it does exist in the Mohalla of 


which it forms a part, and that, in spite 
of the clear wording of the deed to the 
contrary, the property sold included a shop. 

The whole of the plaintiff's claim for 
pre-emption depends on the existence 
of bis buildiog, inasmuch as he depends 
on section 16 (2) and not on section 16(4) 
of the Pre-emption Act. On this ground 
be obtained an injunction restraining the 
vendee-decree-holder in the redemption 
case from executing his compromise decree. 
Tbe findings of tbe learned Distriot Judge 
are to be found on page 11 of the printed 
book and are as follows :— 

(a) that the Chuni Mandi is a part of 
tbe Multani Mohalla: 

lb) thatthe Multani Mohalla is arecogni- 
sed sub division of the town of Lahore, and 
(c) that tbe custom of pre emption exist¬ 
ed in the Multani Mohalla at the time 
when tbe Act came into force. 

The site in question is bounded on one 
side by Chuni Mandi, as is shown by the 
map, but, in spite of finding that the Chuni 
Mandi is not only a part of the Multani 
Mohalla but is tbe main street in the 
Multani Mohalla, and although the learned 
District Judge concedes as a "sound propo¬ 
sition of law " that one street of a Mohalla 
cannot be taken into consideration or exclu¬ 
ded where a custom of pre emption is held 
to prevail throughout the Mohalla in which 
it is situated, still because or in spite of 
the fact that this street (tbe Chuni Mandi) 
is bv far the largest, most important and 
most homogeneous part of the Mohalla 
and " seems to be in tbe nature of an enclo¬ 
sure, he excludes it, makes it into a sub¬ 
division and holds that the custom of pre¬ 
emption does not exist within it To the 
rulings quoted by the learned District 
Judge and opposed to this finding may be 
added Muhammad Nawaz Khan 1. 
Bobo Sahib (1), Sohava Mai v. Chattu 
Mai (2) and Ali Baksh v. Mahya (3), 
and if there is one thing which is clearly 
established iD pro-omption law it is that if 
in a definite Mohalla or sub division of a 
town tbe custom of pre-emption exists, it 
must be treated aR existing throughout the 
whole of the sub division. Here the 
learned Distriot Judge has not bold that 
in an outlying portion but that in the main 
artery the custom does not exist. He 
has pointed out earlier in his judgment 

(1) (1903) 41 P.R. 1903 = 75 P.L.B. 1903. 

(9) (1689) 154 P R. 1869. 

(3) (1903) 69 P.R. 1903 = 169 P.L.R, 1903. 
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ib&S there are a great number of houses in 
this portion of the city of whioh it would 
be very difficult to say definitely that they 
are or are not io the Mohalla, and in deal¬ 
ing with suoh bouses on the irregular 
fringes of this Mohalla, it would be hard to 
lay down whether the custom exists or not. 
There is, however, one definite area con¬ 
cerning the whole of which there is no 
shadow of doubt that it lies within the 
Mohalla. This is the Chuni Maodi and 
beoause it is an enclave—in what sense 
exaotly is not exolainel nor indeed i9 there 
aoy evidence on the subj°ot—it is held that 
this street is to b9 treated as a separate 
sub-division in flat contradiction of all the 
authorities and against all the principles 
whioh the District Judge has himself laid 
down. Wo find that inasmuch as the 
property in 9uit is in the Chuni Manii and 
the Chuni Maodi is a part of Multaui 
Mohalla where the custom of pre-emption 
exists, the oustom oi pre-emption applies 
to the land io dispute. 

The next point to be decided is, whether 
the land is or is not a shop, tho finding of the 
D.strict Judge being that it is. The bouse 
of the plaintiff adjoins the site, and what 
is proved is that he has built an oven on a 
portion of the land and that bis wife there 
cooks food of the neighbours on payment 
in oash or in kind. It ba9 been held that 
Bhamba Ram v. Allah Baksh (4) doe 9 
not govern this oase and that, although 
the deed recites the sale of land only, a 
shop also was inoluded. Tne plaintiff 
seeks to pre-empt in virtue of owning the 
building, whatever the nature of it may be, 
whioh exists upon the land, and there can 
be do doubt that if he can establish under 
section 16 (2) that he is the owner of the 
building, be has the first aud the best right 
to enforce his right to purchase the land on 
whioh it stands and it matters not at all 
what the nature of that building may be. 
But, it is contended for the respondents, he 
must retain the statutory qualification 
unimpaired until he gets his decree, and 
beoause the suit for redemption had been 
deoreed before the suit for pre emption, 
although the decree bad not beau exeouted, 
it is urged that he must be held to have 
lost bis right io the buildings on whioh his 
suit depends. His rights in the houso exist 
until suoh time as the materials have not 

M (1916) 69 P.H. 1916-166 P.W.B. 1916-31 
l.C. 191. 
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been removed and as the materials are still 
standing his rights still subsist. Counsel 
ha9 put the mat’er in the form of a dilemma; 
he says the land is not a shop but the 
property which it is sought to pre-empt is 
equal to a shop if the materials can be 
maintained ; and, if they cannot be main¬ 
tained, the plaintiff has no right of 
pre-emption. Tne answer to this position 
is that the plaintiff has a right of pre¬ 
emption of the site so long as the buildings 
subsist and when he has established his 
right to pre-emption, the right of the 
defendants to redeem and to insist on the 
removal of the building will disappear, in¬ 
asmuch as he, the mortgagee, having taken 
the place of the veadee. will in fact become 
his own mortgagor. The learned District 
Judge has held that, although he owns 
the materials which he himself placed 
upon this site, he does not own the build¬ 
ing because ho does not own the site. 
There is no force in this view and Counsel 
has not seriously attempted to defend it. 

We, therefore, accent the appeal and 
restore the decree of the Trial Court. The 
oosts of the plaintiff will be paid by the 
defendants throughout. 

Appeal allowed . 
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Broadway and Harrison, jj. 

Inder Singh —Appellant 

v. 

Dyal Singh —Respondent. 

F. A. No. 2523 of 1919, deoided on 23th 
Marob, 1923, from the decree of Senior 
Sub-Judge, Lyallpur, dated 28th Ootober. 
1919. 

N Renilraticn Act, S. 17—Deed must be read 
os a wh jle . 

The ooooluding words of the main portion of a 
deed ran as folic vn “ Toe Und bee »t aoy rate 
beeu sold and ihe vandoe b«s b-oome enliuM to it. 
lam simply entitled to receive R;. 9,000". But 
as against theso two eeaisnoec, tb* deed through¬ 
out waq an agreement to sell. g t li tbu the deed 
Wii merely an agreruf»ot to hell and did not 
nquire registration. (184 P. R. 1889, Full., 
IP. 839, 0# 1 ] 

lb) Oonlrazt Act S. 16-Di'lresed stale' o/ mind 
raises no inference of undue i flu nu. 

The mere faots that the defendant was in a 
distressed stale of mind and waa aixioua to dispose 
of a portion of b>§ propertv, ralie no mfercnoe of the 
exercise ol any uudue uAjaiioo. [P. 3*9, 0. 1.] 
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(c) Punjab Colonisation ol Land Act (7 of 
19121, S 19 —Ag cement to transfer not invalid. 

A present agreement to trausler the proprietary 
rights as soon as acquired does not contravene the 
provisions o( S. 19. (3 Lah. 92 and 58 P.R. 1913, 
Foil ) [P. 339, C. 2.] 

Ram Ghand Manchanda —for Appellant, 

Tck Chand —for Respondent. 

Judgment: —The plaintiff in this case 
sued for 3pecifio performance of an agree¬ 
ment to sell 2i squares of land together 
with certain rights for Rs. 10.7G0. The 
defendant pleaded that this agreement 
on which the plaintiff relied was in¬ 
admissible in evidence for waut of regis¬ 
tration ; that it had bean obtained by 
the exercise of undue influence ; that 
even if it was a valid agreement the 
subject-matter was a right in the tenancy 
of which the transfer was void by sec¬ 
tion 19 of Act V of 1912 and, finally, that 
this was not a case where specific perfor¬ 
mance of the contract should be decreed. 
The Senior Sub-Judge came to the conclu¬ 
sion that the document in question was 
admissible in evidouee as it was an agree¬ 
ment to sell and not a sale and did nob 
transferor create any rights in immoveable 
property. He further held that there had 
been noexeroise of undue influence but that 
the circumstances of the caso together 
with the prioe fixed for the land which he 
held to be inadequate though not ‘‘ grossly 
inadequate, ” showed that the parties to 
the agreement were not on an equal footing 
and that an unfair advantage had been 
taken of the defendant. He, therefore, 
refused to give a decree for specifio per¬ 
formance and awarded Rs. 2,000 a3 
damages. From this decision the plaintiff 
has appealed and the defendant has present¬ 
ed oross objections contending that the 
agreement was inadmissible in evidence; 
that undue influence had been exoroised; 
that the amount allowed for damages is 
excessive ; and that section 19 of Act V of 
1912 bars the suit. Tne plaintiff, on the 
other hand, asks for specific performance 
and in addition for the sum of Rs. 2,000 
fixed as a penalty in case of failure to 
oarry out the terms of the agreement. The 
points for decision are, therefore, (1) 
whether the document in question is a sale 
or merely an agreement to sell; (2) whether 
undue influence has been proved ; (3) if 
not, whether the oiroumstanoes surrounding 
tho bargain are such as to justify the with¬ 
holding of a decree for speoifio performance 
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and if not, what damages, if any, should be 
allowed, and (4) whether the suit is barred 
by section 19 of ActV of 1912. 

On the first point we have been referred 
to many authorities and more especially 
Hardit Singh v. Behari Lai (1), Sardar 
Partab Singh v. Lala Karm Chand (2) 
and Mangamma v. Ramavma (3) and as 
against these, to Jat Mai v. Bell Ram (4). 
The question, however, depends on the 
interpretation which we plaoe on the actual 
words used in the dooument and more 
especially the concluding words of the 
main portion of the deed which run as 
follows:—“ The land has, at any rate, 
been sold and the vendee has become entitl¬ 
ed to it. I am simply entitled to receive 
Rs. 9,000.” As against these two sen¬ 
tences the deed throughout speaks of an 
agreement to sell, for instance, " I have 
agreed to sell the above mentioned property 
for Rs. 10.000 and the sum of interest, 
eto.—to Inder Singh—who has agreed to 
purchase this land—I have at present) 
received Rs. 1,000 by way of earnest money. 
Rs. 9,000 is agreed to be received before 
the Sub-Registrar, Lyallpur, at the time 
of the completion of tho sale and 
registration.” And again, "I shall complete 
the sale in favour of the vendee.” The 
execution, therefore, of a further deed was 
clearly contemplated but this is immaterial 
if the present deed actually did transfer any 
rights. The following sentence also ooours: 
" The vendee has been put in possession of 
the land sold ” though it is admitted that, 
as a matter of faot, this has nob ooourred; 
and in conclusion the final paragraph runs: 

" I have, therefore, exeouted this agree¬ 
ment in favour of Inder Singh, vendee, so 
that it may serve as an authority. I have 
seoured an agreement to the same effeot 
from Inder Singh, vendee.” We have 
considered the document as a whole and 
have given due weight to the general tenor of 
the terms reoited, and we are of opinion that 
the use of the words “ the land has, at any 
rate, been sold ” when read together with 
the remainder of the dooument, the conola¬ 
ding paragraph of whioh shows thab the 
dooument was bilateral, and after taking 


1) (1916) 101 P.W.R. 1916 = 9 P.L.R. 1916=29 

I.O. 805. 

2) (1889) 84 P.R. 1889. „ nt0 , 

3) (1914) 87 Mad. 480 = 12 M.L.T. 963 = (1919) 

M.W.N. 917 = 16 I.C. 687. M 

4) (1916) 86 P.R. 1918-62 P.W.R. 1916-85 

I.O. 948. 
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every thing into aooount, we find, agreeing 
with the trial Court and on the same 
reasoning as is to be found in Sardar 
' Partab Singh v. Lala Karin Chand (2), 
that the general sense of the document is 
that it is an agreement to sell and does 
oot create or declare any rights in the 
immoveable property. 

On the point of undue influence, Counsel 
has laid stress on the fact chat the defend¬ 
ant had lost his wife and that there is 
soma oral evidence to the efleot that he 
had lost his head as a result and that he 
was in a position to be dominated by the 
will of the plaintiff. It is !d evidence 
that, soon after the death of the defend¬ 
ant's wife, he found it impossible to carry 
on the cultivation of the land in suit as 
well as his other land on the Jhang Branch, 
which was at some distance, and that he 
had failed to reolaim one half of the land 
in suit. It is also in evidence that in 
October 1918, the defendant had obtained 
the necessary Fards and made the same 
over to Narinjan Das with the request that 
be should find a purchaser for the land and 
it was in accordance with this request 
that Narinjan Das brought the plaintiff 
and defendant together in order to enter 
into this contract. All, therefore, that oan 
be said to have been shown by the evidenoe 
led on the subjeot is, that the defendant 
was in a distressed state of mind and was 
anxious to dispose of this portion of his 
property. Prom these facts it is impossible 
to infer the exeroise of any undue influence. 
As showing that the circumstances were 
suoh that the plaintiff, while not exerting 
any undue influence, took unfair advantage 
of the defendant’s position, the Senior 
Sub-Judge has relied on the inadequacy 
of the price paid as found by bim and the 
presence of the petition-writer at the time 
the bargain was struok. So far as the 
edequaoy of the price goes, the evidenoe on 
the record is praotioally of no value. It is 
shown that two squares of land were sold 
in the same Chak at about the same time 
for Rs. 12,000, but it is dear from the 
sale-deed that the full condition had been 
fulfilled. The whole of the land had been 
reclaimed, a well and 8 kothas had been 
oonetruoted while the land in suit bad not 
been fully reclaimed and the buildings had 
not been completed. Under the oironm- 
stanoos, it is wholly impossible to come at 
* dear finding as to whioh property fetobed 
*he better price and even if the two squares 


realized a little more it is impossible in our 
opinion to hold that the price was not ade¬ 
quate. Five years before the defendant 
had paid Rs. 133 an acre and the present 
price is Rs. 165 per acre. Undue importance 
has been attached to the presence of the 
petition-writer or rather a presumption has 
been drawn by the Senior Sub-Judge from 
his presence, and even if be was unduly 
acting and arrogated to himself the duties 
of a broker as opposed to a petition-writer 
it is not shown that he acted in favour of 
the plaintiff rather than in favour of the 
defendant who apparently engaged him in 
the first instance. Having regard more 
especially to the explanation to section 12 
and sub-clause (3) of section 20 of the 
Specific Relief Act we find that no sort of 
reason has been shown in this case why 
specific performance should not be declared 
as to what was aotually sold and whether 
section 19 of Act V of 1912 acts aa bar to 
bbis suit. We follow Nathu v. Allah Ditta (5) 
and Hussain Khan v. Jhan Khan (6) and 
hold that the present,agreement to transfer 
the proprietary rights as soon as acquired 
was in do way illegal. Tbo sale-deed pro¬ 
vides for a penalty of Rs. 2,000 whioh, under 
the oiroumstaoces, is most excessive and wa 
allow Rs 50 as damages for the breaoh 
which we oonsider as reasonable. We, 
therefore, accept this appeal so far as to 
decree the speoifio performance of the oon- 
traot to sell and allow Rs. 50 damages for 
the breaoh. The oros6-objeotions are dis¬ 
missed, and as to the costs the successful 
plaintiff will recover £fchs of his costs 
throughout the litigation from the defend¬ 
ant. 

_ Appeal allowed in part. 

(6) 1922 Lah. 287 = 3 Lah. 92 = 3 L.L.J. 506 = 64 
I.O. 18* 

(6) (1913) 68 P.R. 1913=48 P.L.R. 1918 = 36 
P.W.R. 1913=18 I.O. 6. 
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Broadway and Abdul Qudir, jj. 

Oopi Mai and another —Appellants 

v. 

Pannalal and others —Respondents. 


8 . A. No. 1314 of 1920, decided on 
8 th June, 1922, from the decree of District) 
Judge, Amritsar, dated 29th April, 1920. 




Thera ie no authority to show that Jains cannot 
M0|t in the Qattaha fora or that nn adgyted son 
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among Jains can, in no case, become a member of 
tbe (ami)y of bis adoption. [P. 341, C. 2.] 

(b) Civ. Pro. Cede, O. 2‘2, r■ 3- Court exercising 
its difcntion to txier.d limt—Appellate Court will 
tut inter ft re. 

Where in ite discretion a Court bas substituted 
tbe representative of deceased plaint ff by extend¬ 
ing the time for substitution, the appellate Ocurt 
will not interfere with tbe discretion to exeroised. 
[P. 342, 0. 1.) • 

fo) Guardian and ward—Guardian of a minor 
*s» not trustee. 

A guardian of a minor may be a guasi trustee for 
certain purposes, eg, lor mooey received by him 
on behalf of bis ward, but it is not clear that be 
can incur expenses to any extent be likes without 
seeking tbe mterveution of any Court in tbe hope 
that bo would be allowed to oreate a charge on tbe 
property of the minor to that extent. [P. 31*2, C. 1 ] 

Moti Sagar and Faqir Chand —for 
Appellants. 

Badri Das—ior Respondents. 

Judgment:—Tbe parties in the suit, 
out o( which this second appeal arises, are 
Jains belonging to Amritsar. The property 
in dispute is a house and a half share in 
a shop, which belonged to ono Kanshi Ram 
and after his death came into the possession 
of his widow, Mt. Uttam Devi. She adopt¬ 
ed a boy, named Amin Chand, son of Gopi 
Mai, and executed a deed of adoption, 
Ex. D 5, dated the 29th April, 1907, 
adopting him as a son to her husband and 
herself. She died in May 1907, and shortly 
before her death she executed a will, 
Ex. D-6, dated the 10th of May, 1907, 
by whioh she appointed Gopi Mai, father 
of Amin Chand, to act as a guardian of his 
person and property in her place. The 
boy theo remained under tbe care of his 
natural father but died as a minor in Nov¬ 
ember, 1913, after having been ill for a 
considerable period. The property was at 
that time in tbe possession of Gopi Mai in 
bis oapaoitv as a guardian of the deoeased 
minor. Certain persons, including Isbar 
Das, plaintiff in tbe present case, ciaimed 
shares in the property as collaterals of 
Kanshi Ram, deceased. This matter was 
referred to arbitration by both tbe parties 
and the arbitrators gave an award treating 
l6har Dae, eto., as collaterals and giving 
them certain specified shares. This award 
was not, however, accented, for one reason 
or other, by tbe parties, and was not acted 
upon. On tbe 19th December, 1913, the 
plaiutiff Ishar Das brought tbe present 
suit against Gopi Mai and others for 
possession of one fourth share of the pro¬ 
perly left by Kanshi Ram. Some of the 
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defendants were collaterals other than the 
plaintiff, who were made pro forma defend¬ 
ants, beoause they did not join him in 
bringing the suit. Gopi Mai, the contesting 
defendant, denied the allseed relationship 
between the plaintiff and Kanshi Ram and 
further pleaded that the widow was the 
sole owner and had passed a complete title 
to Amin Chand and that he was now 
entitled to sucoeed Amin Chand as his 
heir. He also pleaded that he had spent 
Rs. 3.261-0 0 on the minor and this amount 
was a charge on the property and no one 
could get any part of the property without 
paving tbe above sum. Tbe trial Court 
held that the plaintiff wa9 a reversioner of 
Kanshi Ram, but ho was not entitled to 
succeed to tbe property left by Amin 
Chand, because the property would now 
pass on to tbe natural heirs of the latter. 
It, therefore, dismissed the plaintiffs suit 
who appealed against this decision. Tbe 
learned District Judge agreed with the 
trial Court in holding that the plaintiff 
was a collateral of Kanshi Ram and also 
came to the conclusion that the collaterals 
of Kanshi Ram were entitled to succeed to- 
the property and not the natural heirs of 
Amin Chand. It remanded the case, 
therefore, under Order 46, rule 25, Civil 
Procedure Code, for a decision on issues 
Nos. 5 and 6, whioh ran as follows and 
had not been deoided by the Court of first 
instance, 

5. What is plaintiff's share in the pro¬ 
perties in question ? Oo plaintiff. 6. 
Whether (Gopi Mai and Kheman Mai) de¬ 
fendants Nos. 1 and 2 spent any monies for 
Mt. Uttam Devi or Amin Chand, and if so- 
whether these create a first lien on the pro¬ 
perty in dispute ? Oo defendants Nos. 1 ftDd 
2. The report of tbe learned Subordinate 
Judge on these issues was made on 
6 th April, 1920, to the effect that the shared 
the plaintiff amounted to one-fourth aooord- 
ing to the pedigree table, Exhibit P-1 re¬ 
lied on by him, and that Gopi Mai was not 
entitled to the money claimed by him on 
aocount of expanses incuried, as such ex¬ 
penses were not a charge on the property. 
The learued District Judge has agreed with 
tbe view taken by the Subordinate Judge 
and has accepted ibe appeal of the plaintiff 
and passed a decree as prayed for in the 
plaint. Defendant Gopi Mai and Kheman 
Mai have come up «o this Court in seoood 
appeal aDd we have beard Mr. Motl 
Sagar on behalf of tbe appellants, whose 



1924 Lahore 


GOPI MAL V. PANNALAL 


341 


arguments may be divided in the following 
four heads:— 

1 . I n is nob proved that the plaintiff 
wa 9 a collateral of Kaoshi iUm as tbs pedi¬ 
gree-table relied upon by the plaintiff has 
nob been properly proved. 

2. That by virtue of the adoption of 
Amin Chand by Mt. Detain Devi under the 
Jain L*\v tbe property must pa9S on to the 
heirs of Amin Chand instead of going to 
the collaterals of Kaoshi Ram. 

3. That the appeal of the plaintiff in 
the lower appellate C)urb bad really abated 
for want of substitution of aoy one as the 
representative of the plaintiff in time after 
bis death during the pendenov of the appeal 
and, therefore, the learned District Judge 
has erred in not dismissing it. 

4. Tnab in any case Gopi Mai was 
entitled to be reimbursed for money spent 
out of his pocketSin his capacity as a trustee 
and the Court below bad erred in simply 
deolariog that the money was not a charge 
on tbe property and giving uo finding as to 
the amount actually due. 

We will take uo the above points seriatim . 
As regards the first point it is urged that 
the oral evidence adduced to prove the 
relationship consisted of the statements of 
P.W. No. 1, P.W. No. 3 and P. W. No. 4, 
who had very little first hand knowledge 
and whose evidence was of do value. It is 
added that the inference drawn by the 
Courts below from the facta that there was 
an admission of the status of Ishar Das 
and other collaterals as suoh in the refer¬ 
ence to abitration made by the parbio 9 is 
nob a reasonable inference and cannot at 
any rate prove the pedigree table as pro¬ 
pounded by the plaintiff. We think, how¬ 
ever, that tbe fiodiog of the relationship 
between Ishar Das and Kanshi Ram must 
be treated a9 a finding of fact which oannot 
now be questioned. The following remarks 
were made on this point by the learned 
District Judge in his order dated the 5th 
January, 1918, remanding the suit for 
decision on the fifth and sixth issues:— 
The evidence produced by the plaintiff 
in support of the pedigree-table is oertainly 
somewhat scanty, but in 1907 the dispute 
was referred to abitration though the 
award was never acted upon, and the arbi¬ 
tration proceedings amount to an admission 
of the plaintiff's relationship on the part of 
the defendants." 

The relationship haB bean held to be 
established on the material above alluded to, 


by the Courts below. Meagre though the 
material may be, it is not open to us 
to interfere with this finding and we may 
add that the inference that they drew from 
the reference to arbitration is reasonable 
and legitimate. We, therefore, agree with 
the Courts below that it ha9 beeu proved 
that Ishar Das was a collateral of Kanshi 
Ram and was entitled to one-fourth share 
of the latter’s property, according to the 
pedigree-table attache i to the plaint. 

Concerning point No. 2, emphasis is 
laid on the fact r.hat the parties are Jains 
and their law differs in many respects from 
Hindu L\w and that an adoption among 
them is a purely saoular matter devoid of 
religious significance and that, therefore, 
Mt. Uttam Devi, who is a Jain widow, and, 
as such, was an absolute owner, passed such 
a title to Amin Chand when she adopted 
him, that after him his property should go 
to his father or other natural heirs of bis. 
Mr. Moti Sagar refers to Afanak Chand v. 
Manna Lai (l) where it is laid down that 
an adoption among Jains is more akia 
to the Kritrima than to the Datlaka form 
of adoption, and that a person adopted 
under the Krilnma form is not transferred 
completely from his natural family to the 
family adopting him but can retain his 
ties with his natural relations. We are 
not very favourably impressed by this 
argument of the learned Counsel. There is 
nothing in Manak Chand v. Afwma Lai 
(l) to show that Jains oannot adopt in tbe 
Datlaka form or that an adopted son 
among Jains oan, in no oase, beoome a 
member of the family of his adoption. In 
this particular oase there oan be no doubt} 
so far as tbo intention of Mt. Uttam Devi 
was concerned that she wanted to make 
the adoption as complete as possible and 
to bring Amin Chaod into the family of 
her husband, She mentions in the deed 
of adoption that Gopi Mai has two other 
sons and has given his eon Amin Chand to 
her and that she has adopted him as a son 
to her husband and to herself and that 
the boy should henceforth be treated like a 
son Dorn to them. Under these circum¬ 
stances, we think that the learned District 
Judge has rightly held that in tbe present 
case collaterals of Amin Chand were 
entitled to suooeed to the property. 

Coming to the question of abatement! 
we think there is no force in the oont ontion. 

(1) (1909) 95 P.R. 1909-168 P.W.R. 19Q9-SU 
PX«R. 1910-4 1. 0. 844. 
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Ishar Das died after the case bad been 
remanded by the District Judge under 
Order 41, rule 25. On the 21st November, 
1918, an application wa3 made to tbe Sub- 
Judge stating that tbe plaintiff died about 
11 days back and praying that his legal 
representatives may be brought on the 
record. It is contended that this applica¬ 
tion should have been made to the District 
Judge, who was really seized of tbe case, 
and who actually proceeded to decide this 
application on 10th October, 1919, but by 
that time the period within which the 
substitution could legally be made had 
elapsed and, therefore, there was no 
proper substitution. We do not see, how¬ 
ever, that now that tbe learned District 
Judge ha9 substituted Panna Lai and 
Khairati Ram as the representatives of 
Isbar Das, and it was open to him to 
extend tho time for substitution of repre¬ 
sentatives, that we can or should interfere 
with his discretion in second appeal. 

The only point that remains to be con¬ 
sidered is that of expenses incurred by Gopi 
Mai. It is argued that he was appointed 
guardian of tho person and property of the 
minor and thus stood in a fiduciary rela¬ 
tion to the minor and should be regarded 
as a trustee and, under section 32 of the 
Indian Trusts Act II of 1882, is entitled 
to reimbursement of expenses. There is 
no doubt that ho would be entitled to such 
reimbursement if it was established that 
be was a trustee, but, we are not satisfied 
that tho position of trustee was created by 
the Will, dated 10th May, 1907, appointing 
him as guardian of tbe minor. Mr. Badri 
Das, who appears for the respondents, 
argues that Gopi Mai would be governed by 
tho Guardians and Wards Act, as a guardian 
appointed under a Will, and there is no 
provision in tho said Act entitling him to 
any such position as to claim reimburse¬ 
ment as a trustee. We have very carefully 
considered the arguments on this point 
advanced by Counsel on both sides, but 
think that it is opon to serious doubt 
that a trust was created by tbe Will 
above referred to, or that a guardian 
of a minor does in effeot become a trustee. 
He may be a quasi trustee for certain 
purposes, e.q., for money received by 
him on behalf of his ward, but it is 
not clear that he can inour expenses, 
to any extent he likes without seeking the 
intervention of any Court in the hope that 
he would be allowed to oreate a oharge 
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on the property of the minor to that extent. 
In this particular case the greater part of 
the expenses is said to have been incurred 
owing to the illness of the minor and it 
is difficult to say whether all that expense 
was incurred by Gopi Mai in his capacity 
as a guardian or on account of natural filial 
affection. Moreover, he ba9 admittedly been 
in possession of the property for many years 
and, has appropriated the mesne profits, and, 
according to tbe terms of his written state¬ 
ment. appears to have made no allowance 
for tbe sums so received by him. We think 
that, under tbe circumstances, it cannot 
bo said that tho expense incurred by him 
wns a charge on the property of whioh a 
proportionate share must be paid by the 
representatives of Iehar Das beloro they got 
possession of his share unler the decree. 
If Gopi Mai has an equitable claim be can 
enforce it by a separate suit against the 
representatives of Isbar Das and against 
tbe other heirs of Kanshi Ram deceased. 

We, therefore, dismiss this appeal with 
costs. 

Appeal dismissed. 
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Broadway, j. 

Banarsi Das —Appellant 

v. 

Bamzan and another —Respondents. 

Civ. App. No. 2030 of 1920, deoided on 
16th May, 1922, from the order of District 
Judge, Ferozepore, dated 21st April, 1920. 

Civ Pro. Cede, O V0, r. 10 —Compromise filed 
in execution—Payment postponed—Time for exe¬ 
cuting aecree r.ot extended. 

In execution ol a deorec tbe parties filed a com¬ 
promise whereby tbe decretal amount was to be 
paid by hull yearly instalments and on default 
of 4 instalments tho decree-holder was to be at 
liberty to execute the decree lor the lull amount. 
Tbe Executing Court thereupon passed the follow¬ 
ing order " In accordance with the compromise the 
proceedings be filed as unsatisfied as the decree- 
holder says that be will now act on tbe new con¬ 
tract. ” Held that by the filing of this compromise 
the time for execution of the decreo wos not in any 
way extended. Before aDy order could be passed 
under 8- 210 (now O. 20, r. II) tbe application on 
which such an order is mnde must be within time. 
(26 P.R. 1894, Foil.) [P. 344, C. 1.] 

(b) Pleadings—Construction should be liberal. 

In construing pleadings, judgments and decrees 
In this country the most liberal construction must 
always be accopted. (8 C.L.J. 25, Ref.) [P. 843* 
O. 2.] 

Fakir Chand —for Appellant. 

S. A. Bazaq —for Respondents. 
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Judgmoilt:—On the 20bh of March, 
1906 one Banarei Das obtained a decree 
against Ramzan, etc., for R3. 796-14-3 and 
coats. On the 7th of August, 1907. Banarsi 
Das proceeded to execute this decree and 
applied to the Court for the attachment 
and sale of certain lands belonging to the 
judgment-debtors. Notice was issued to 
them and on the 28ch of August, 1907, they 
asked for and obtained time in order to 
come to a settlement. 

On the 18th of November. 1907, a compro¬ 
mise was filed in Court by the decree-holder 
aDd the judgment-debtors according to 
which it was agreed that the deoretal sum 
should be paid in half-yearly instalments 
of Rs. 50, the first payment to be made 
in Eari 1965. It was also provided that, 
in the event of there being a default in four 
payments, the whole sum would be 
recoverable at once. 

The parties’ statements were reoorded 
and the following order passed :— 

“ In accordance with the compromise 
the proceedings be filed as unsatisfied, as 
the decree-holder says, that he will now 
aot on the new contract. ” 

On the 29oh of May, 1912, the decree- 
holder applied for execution of the deoreo 
alleging that there had been default in the 
payment of four instalments whiohgave him 
the right to recover the whole amount at 
onoe. Before notice wa3 issued the Court, 
on the 5th of July, 1912, passed an order to 
the effect that the application was within 
time having regard to the instalments 
agreed on as well as having regard to the 
deoree itself. It was also held that the 
decree-holder was bound by the terms of 
the oompromise and that default had not 
then been made of the necessary four 
instalments. The proceedings were finally 
filed on the 25th of Jply, 1912. 

On the 10th of February, 1919, the 
deoree-holder filed the present application 
for execution whioh the Courts below have 
held to be barred by limitation as having 
been made more than 12 years from the 
date of the deoree, i.e., 20th Maroh, 1906. 
Against this deoision Banarsi Das has oome 
up to this Court in seoond appeal through 
Mr. Fakir Ohand and I have beard 
Mr. Abdul Bazaq for the judgment-debtora- 
reapondents. The amount alleged to be 
due was Rs. 468-14-8. 

For the appellant it has been urged that 
the order of the Court, dated 18th Novem¬ 
ber, 1907, amounted to a subsequent order 


" directing payment of the decretal amount 
on certain dates in accordance with the 
compromise that bad been sanctioned and 
that such an order wae covered by sec¬ 
tion 48 (5), Civil Procedura Code. It was 
also oonten.'ied that a compromise was nob 
barred by Order 23, rule, 4. Civil Pro¬ 
cedure Code. In the latter contention I am 
unable to agree, ns Order 23, rule 4, Civil 
Procedure Codo, corresponding to sec¬ 
tion 375 Uil of the Code of 1882, 13 explicit 
in its terms and specially declares 
Order 23, to he inapplicable to any proceed¬ 
ings in execution of a decree or order. 

It remains to be seeu how far the order 
of the 18th November, 1907, can he regarded 
as extending the period of limitation. Sec¬ 
tion 48 of the present Code is similar in 
terms to seoti.'D 230, paragraphs 3 and 4 of 
the Code of 18d2. To render section 48 (6) 
applicable, there must be an order directing 
the payment of money on a certain date 
and such an order could in this case have 
only beeD passed under seotion 210 of the 
old Code. It has been urged that although 
the order passed on the 18th Novomber, 
1907, is not expl o t in its terms, nevertheless 
io should he regarded as one having been 
made under section 210. Mr. Fakir Chand 
referred to Kedar Banerjce v. Euhnan 
Sardar 11), in whioh ic was laid down that 
in construing pleadings, judgments and 
decrees in this oouotry, the most liberal 
construction must always be accepted. 
With this dictum I have no quarrel, but 
it seems to me that before any order 
could be passed under section 210 (now 
Order 20, rule 11) the application on whioh 
such an order is made must be wituin 
time. It is true that iu Jhoti Suhu v. 
Bhubun Gir (2), a V6ry liberal construction 
was plaood on an order under seotion 210 
and that ruling was oited with approval in 
Perumal Enicker v. Davood Rowther (3). 
It was, however, pointed out in the later 
ruling that the learned Judges responsible 
for Jhoti Sahu v. Bhubun Gir (2) had 
apparently lost sight of the provisions of 
article 175 of the Limitation Aot. While 
I would be quite prepared to give the widest 
possible oonstruotion to the order in this 
oase, (dated 18th November, 1907), it seems 
to me that it cannot be regarded as an 
order passed under seotion 210, Civil Pro¬ 
cedure Code, inasmuch as the Court on bh&b 

(1) (1907) 6 C.L.J. 96. 

(9) (1686) 11 Oal. 143. 

(3) (1916) 811, 0. 393. 
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date had no jurisdiction to pass an order 
under that seofcion more than six months 
having elapsed from the date of decree. 

It was next contended by Mr. Fakir 
Chand that inasmuch a9 the compromise 
had been acted on, the judgment-debtors 
were estopped from denying their liability, 
and reliance was placed on Bunwari Lai v. 
Abdul Ghafur Khin (4). That decision, 
however, does not appear to me to afiord 
the appellant any assistance, for it appears 
that the agreement in that oase was 
aocepted by the C >urt and embodied in the 
decree, although from the report of the 
case all the facts are not ascertainable. I 
am, therefore, unable to hold that by the 
filing of this compromise the time for 
execution of the decree was in any way 
expended. 

Finally, it was argued that the order 
passed in 1912 referred to above mu9t be 
regarded as res judicata although it was 
passed ex parte, and in support of this 
contention my attention was drawn to 
Periakaruppan Chetty v. Chidambara Tam- 
biran (5). Doubtless there are instances 
where a i ex parte order may operate as 
res judicata , but I am unable to see that in 
1912 any order was passed which can be 
regarded as expending the time. All that 
that order as I read it, amounts to is that 
the parties are bound by the compromise 
arrived at, and it is not denied by the judg- 
ment-debtore-respondents, that they are 
not bound by the terms of the settlement 
of the 18th November, 1907. 

It seems to me that thd question is really 
concluded by a decision of this Court 
reported as Navak Chand v. Anant Ram (6). 
As pointed out by the learned District Judge 
the facts in that case and in the present 
one are almost identical and following 
that deoision I dismiss this appeal with 
costs. 

Appeal dismissed. 


(4) (1909) 5 P.L.R. 1909-4 P.W.R. 1909-1 
I.O, 48. 

(6) (1916) 8 L W. 939 = (1916) 3 M.W.N. 64-33 
I.O. 443. 

(6) (B94) 6 P.R. 1894. 
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Abdul Raoof, j. 

Bindraban —Appellant 

v. 

Bodh Raj and another —Rsspondeots. 

S A. No. 110 of 1921, decided on 22nd 
December, 1922, from the decree of 
District Judge, Jhelura, dated 7th February, 
1921. 

3ne:ific Relief Ac\ S. 27, Cl ib)—Defendant 
must prove ihil his ase falls unler the ex eption* 

In a <nse of ppecifi * performmeo of a uDniraot, 
the burden lies on ibe defendant (the transferee 
a'ter the argeeraecit) to prove that hie case falls 
under the exception in Cl (2). (H6 Bom. 446 ; 
9 M.I A. 303. Ref.) [P. 316, C. 1 ] 

Darya Das— for Aopellant. 

Kumoir Dalip Sinyh for Harcharan 
Das Kumar —for Respondents. 

Judgment: —This second appeal baa 
arisen out of a suit for the specific perfor¬ 
mance of a oontraot for sale of a vacant 
site measuring 4 marlas and 187 feet and 
for possession thereof. There was a further 
prayer for an injunction and removal of 
a certain building erected ou it. The 
facts are as follows:— 

Tho plaintiff, Bindraban, is a Vakil of 
the Lahore High Court. The defendant 
No. 1, Fateh Chand, is a teacher in 
a Primary School. Bodh Raj, defendant 
No. 2, is an Arora, all being the re¬ 
sidents of the village Dhulial. The allega¬ 
tions in the plaint are that the defendant 
No. 1, the owner of the site in suit, entered 
into an agreement to sell the land 
to the plaintiff at Rs. 125 per maria , and 
received Rs. 40 as earnest money ; that the 
plaintiff asked the defendant orally and in 
writing several times to complete the sale 
and hand over the possession of the site on 
receipt of price but the latter paid no heed, 
that later on the plaintiff came to know that 
the defendant Bodh Rij was ereotiDg a 
building on the land, and that thereupon 
the plaintiff sent a notice to Bodh Raj tell¬ 
ing him that Fateh Chand had already con¬ 
tracted to sell the land to him (plaintiff). 
As the defendant No. 1 failed to perform 
the contract the present suit was instituted, 
Tho defendant No. 1 at first denied totally 
the alleged agreement and the reoeipt of the 
earnest money. Bodh Raj, the defendant 
No. 2, pleaded that he had got the land in 
exchange and that he was a bona fide pur¬ 
chaser for value without notice of any prior 
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contract between the plaintiff and Fateh 
Chaod and that he had spent Re. 100, in 
constructing building on the land. 

Toe following iisuas ware framsd by the 
Trial Court. 

1 . Did defendant No. I agree to sell the 
vaoant site in suit to the plaiutiff at Rs. 125 
par mnrli? Onus probm li on plaintiff. 

2. Hid defendant N 5. knowledge of 
the prior contract (in resoect of this site) 
batwaen the plaintiff and defendant No. 1, 
and, if so, what is the effect? Onus prob.mdi 
on plaintiff. 

3. Wnat improvements lias the defendant 
No. 2. made on the site in suit and is he 
entitled to compensation in respmt of the 
improvements and up to what extent? 
Onus probandi on defendant No. 2. 

The Trial Court after a detailed consider¬ 
ation of the evidence, both oral and docu¬ 
mentary, deoided the first mue in favour 
of the plaintiff a nd held that the plaintiff 
had been keen on getting the oontract 
completed and that the defendant No. 1 
bad been putting it off on one pretext or 
another and that eventually after receiving 
a notice, dated the 5tb July, 1919, he had 
effeoted an exchange of the land in dispute 
with the defendant No. 2 by a registered 
deed, dated the 16th August, 1919. Oa the 
second issue also the Trial Court found in 
favour of the plaintiff and held that the 
defendant No. 2, had knowledge of (be pre¬ 
vious contract in favour of the plaintiff. 
Oa the third issue relatiog to compensation 
also after referring to a number of rulings 
it oame to the conclusion adverse to the 
defendant No. 2 and decreed the suit grant¬ 
ing to the plaintiff a deoree for the speoiflo 
performance of the oontraot directing tbo 
defendant No. 1 to exeoute a registered 
sale-deed on receipt of Rs. 546-8 0 and 
ordered the defendant No. 2 to remove the 
materials of his building and to band over 
possession to the plaintiff. It farther res¬ 
trained the said defendant permanently 
from ereoting any building on the site in 
dispute. 

Bcdh Raj. the defendant No. 2, preferred 
an appeal to the Court of the District 
Judge of Jbelum making the plaintiff 
Bindraban and the defendant No. 1, Fateh 
Ohand, as respondents. The lower appel¬ 
late Court agreed with the deoision of the 
first Court on the first issue, but differed 
from it as regards the finding on the seoond 
issue. Oo the first issue it recorded the 
following finding:— 


“lb is, in my opinion, proved that defend¬ 
ant No. 1 definitely agreed to sell and plain¬ 
tiff to buy the site in suit, aod that the 
agreement amounted to a contract, which 
was subsequently broken by defendant No. 1 
when he transferred the sileto Bodb R«j, 
defendant No. 2, by deed, dated the 16ih 
August, 1919. just after plaintiff had sent a 
notice to defendant No. 1. dated the 5th 
July, 1919, threatening to sue for posses¬ 
sion of the site." 

The finding of the lower appellate Court 
od the second issue is not very clear and 
is scattered over several portioos of the 
judgment. It may he summarised as 
below. In one place the following finding 
is recorded. 

“The plaintiff admits that he sent no 
written notice to Bodh Raj till the 4th 
February, 1920, after he hud heard that 
Bodh Raj was building on the site in suit, 
but be says that some 2h years back, he 
had been asked by Bodh Rij why ho was 
not buildiog on the site aud replied that he 
intended to do so. There is also the oral 
evideoce of Pandit Vishwa Nath (P. W. 
No. 1), to show that Bodh Raj knew that 
the 6ite was to be 9old to plaintiff. Now 
it was for plaiutiff to prove that Bodh Raj 
had knowledge of a definite contract of sale 
when he acquired the site and built on it. 
What plaintiff has proved, at most, is that 
Bodh Raj knew that plaintiff had some idea 
of buying the site. It is not proved that 
Bodh Raj knew that there wa9 any binding 
oontract and the fact that plaintiff seemed 
to be taking no steps to obtain possession 
of the site pointed to the oontrary.” 

In another place the learned District 
Judge remarks as follows :— 

'‘The plaintiff has not proved that Bodh 
Raj bought the site with the knowledge 
that the plaintiff was already its potential 
owner." 

In the third plaoe towards the end of the 
judgment the following remark is to be 
found :— 

The plaintiff has failed to prove that 
Bodb Raj had knowledge of a definite 
oontraot between plaintiff and Fateh Ohand, 
at the time when he bought the Bite, and it 
would, therefore, be unduly hard on Bodh 
Raj to compel him to give it up, plaintiff 
not having proved that he bought and built 
upon it in bad faith." 

On these findings the learned District 
Judge accepted the appeal aud dismissed 
the suit against the defendant No. 2, but 
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passed a decree for Rs. 160, as damages, 
and Rs. 40, the earnest-money, total 
Rs. 200, against Fateh Cband, defendant 
No. 1. 

The plaintiff has come up in second 
appeal to this Court and the main ground 
argued od his behalf by Mr. Durga Das is 
that the burden of proof lay upon the 
defendant No. 2 to prove that he was a 
transferee for value and had obtained the 
land by exchange in good faith and with¬ 
out notice of the original contract. In 
support of his contention he has relied on 
the provisions of sectiou 27, clause (6) of 
the Specifio Relief Act. Section 27 pro¬ 
vides that “ Except as otherwise provided 
by this Chapter, specific performance of a 
oontract may be enforced against:— 

(a) either party thereto ; 

(b) any other person claiming under him 
by a title arising subsequently to the con¬ 
tract, except a transferee for value who has 
paid his money iu good faith and without 
notice of the original contract.” 

In my opinion, there is force in this 
contention. Tho defendant No. 2 claims 
under the defendant, No. 1 and the specifio 
performance of the contract, entered into 
by tho defendant No. 1, may be enforced 
agaiust the defendant No. 2 unless he 

[ proves that his case came under the 
exception mentioned therein. 

In the case of Himallal v. Vasudeo 
Gancsh (1) the facts of tho oase stated in 
the head note we f e as follows:— 

“ Defendants Nos. 1 and 2 having agreed 
to sell their property to tho plaintiff, they 
subsequently sold the same property to 
defendants Nos. 3 and 4 in a suit brought 
by the plaintiff for an order to execute a 
deed of sale and also for recovery of posses¬ 
sion of tho property.” A Division Bench 
held ” that defendants Nos. 3 and 4 having 
contracted to purchase the property from 
the same defendants who had contracted to 
sell it previously to the plaintiff, defendants 
Nos. 3 and 4 were bound to show throe 
things, namely, that (I) they were pur¬ 
chasers for value and '2) bona fide, and 
(3) without notice. The plaintiff under his 
contraot having a prior equity was entitled 
to suooeed." This decision of the Bombay 
High Court was mainly based upon the 
decision of their Lordships of the Privy 

(1) (1912) 36 Bom. 446=14 Bom. L.R. 634 = 16 
I.O. 680. 


Council in the case of Varden Seth Sam y. 
Luckpathy Royjee Lallah (2). 

In the case of Tiruvenkatachariar v. 
Venkatachariar (3) a similar rule was laid 
down and is thus stated in the head-note; 

” In a suit for specific performance of a 
contract for the sale of immoveable proper¬ 
ty, it is not for the plaintiff to show that a 
subsequent purchaser bad notice of the 
contract but it lies on the latter to make 
out that ho is a bona fide purchaser for 
value without Dotice.” 


There is a decision of a single Judge of 
the Punjab Chief Court also which lays 
down a similar rule. It is reported as 
Hamid Husain v. Bishen Sarup (4). 
Mr. Justine LeRossignol, after referring to 
seotion 27 of the Specific Relief Act, stated 
the law iu the following words:— 

"When the prior oontract of whioh 
plaintiff seeks specific performance is 
proved, the subsequent transferee from the 
principal defendant must prove that he is a 
transferee for value in good faith and, 
further, that he had no notice of the 
plaintiff's contract.” 

The Courts below, therefore, were wrong 
in holding that it was for the plaintiff to 
prove that tho defendant No. 2 in this 
case had notice of the previous contraot in 
favour of the plaintiff. Tho defondant 
No. 2 practically gave no evidence to prove 
that his case came within the Exception 
mentioned in clause ( b ) of section 27 of the 
Speoific Relief Act. The suit of the plaint- 
tiff, therefore, ought to have been decreed, 
hut I am further of opinion that even on 
the hypothesis of the burden of proof being 
ou the plaintiff appellant the lower appel¬ 
late Court ought to have held that the 
plaintiff had discharged the onus. The 
plaintiff went into the witness-box himself 
and clearly stated on oath that two or two 
and half years ago Bodh Raj put the 


following question to him. 

“ Apne Fateh Chand se Jagah le U liai 
makan keon nahin banwate, i.e., you have 
taken the place from Fateh Chand, why 
don't you oonetruot a house,” to wbio 
the plaintiff replied: "I shall build. 
Pandit Wishwa Nath also stated on oacn 
that the defendant No. 2, Bodh Raj. k D0 
of the previous oontraot in favour o 
plaintiff before he took the landj g 

(2) (1861) 9 M.I.A. 303 = 1 Sutber 480 = 1 8»r. 
857 (P.O.). 

(8) (1914) 26 M.L J. 218-33 I.O. 631. 

(4) (1918) 137 P.W.R. 1918=46 I.O. 659. 
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exchange. The learned Judge of the 
Appellate Court bas referred to the evi¬ 
dence of these two witnesses and appa¬ 
rently bas believed it, but does Dot give full 
effect to it. Apparently he has misread 
the deposition. In the findings above stated 
the learned Judge says that what plaintiff 
has proved at most is that Bodh Raj knew 
that the plaintiff had some idea of buying 
the site. This is not the statement of the 
plaintiff. If the statement of the plaintiff 
bas any meaning at all, it means that Bodh 
Raj knew that the plaintiff had taken the 
land, not that he had only an idea of buying 
the site. Even taking the finding of the 
learned Judge to be correct, wa9 it oot the 
duty of the defendant No. 2 to have made 
further enquiries and to have satisfied him¬ 
self as to the real state of affairs. If he had 
taken the trouble of making enquiries he 
would have come to knew that a complete 
contract for sale bad been entered into 
between the plaintiff and the defendant 
No. 1 aod that the latter occupied the posi¬ 
tion of a trustee and was not free to give 
the land to the defendant No 2. 

The equitable rule relating to Dofico is 
thus stated in section 3 of the Transfer of 
Property Aot IV of 1882 

A person is said to have notice of a fact 
when ho actually knows that fact, or when, 
but for wilful abstention from an enquiry 
or search which ho ought to have made, or 
gross negligence, he would have known it.” 

On the facts fouud by the learned 
Distriot Judge the defendant No. 2 certainly 
would have known that defendant No. 1 
had contracted to sell the land to plaintiff 
if he had Dot wilfully abstained from 
making an inquiry. In the first plaoe I 
hold that on the statement of the plaintiff 
it is proved that the defendant No. 2 bad 
aotual notice aod in the second place I am 
of opinion that even upon the view taken 
by the learned Judge the defendant No. 2 
ought to have been held to have had con¬ 
structive notice. In any view of the case 
the plaintiff was entitled to succeed and 
the suit was rightly decreed by the Court 
of first instance. The oonduot of the 
defendant No. 2 olearly shows want of 
bona fides on his part. Counsel for the 
appellant has stated that his olient is 
Trilling to pay the cost of the building. 

.mis will be determined in execution pro¬ 
ceedings. 

On behalf of Fateh Ohand, the defend¬ 
ant-respondent, oross-objeotions are filed 


objecting to the award of damages to the 
plaintiff against him. The correctness of 
the objection is not seriously contested by 
the learned Vakil for the appellant. I, 
therefore, set aside the decree awarding 
compensation to the extent of Rs. 160 to 
the plaintiff. The result is that the appeal 
is accepted with costs and the decree of 
the first Court is restored with the above 
modification as to the cost of the building. 

Appeal accepted. 
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Scott-Smith, j. 

Mt. Mahommadi and others —Appellants 

v. 

Karam Bakhsh and another —Respon¬ 
dents. 

S. A. No. 141 of 1921, dooided on 12tb 
June, 1922, from the decree of District 
Judge, Ambala, dated 15th October, 1920. 

Deed—Con>truciion—“Malik" implies absolute 
estate—Deed in favour of females—No special 
rule. 

Deeds in favour of females must be interpreted 
in the same wey as any other deed. The words 
"Malik” and "Malkiyat” in a formal document 
imply an absolute estate unless there is something 
in tbo context to qualify it. Where the husband 
in a deed purporting to be a Bale-deed in favour of 
bis wife in consideration of her dower oloarly stated 
that ho had given proprietary possession to her 
and also that Bho had the full power ol a proprietor 
to alienate the house sold, held that the husband’s 
intention was to confer an absolute estate upon 
the wife. [P. 348, Cs. 1 aod 2.] 

Tirath Bam —for Appellants. 

M. Obedullah —for Respondents. 

Judgment:—Shadi, a Kahar by caste, 
and tailor by occupation, living in the town 
of Ambala, was the proprietor of the house 
in dispute and died in 1909. On the 28th 
July, 1904, he conveyed the house to his 
wife, Mt. Muhammadi, by a regis¬ 
tered deed in lieu of Rs. 400 prompt 
and deferred dower. She gifted the house 
to Karam Ilahi whom she alleged to be 
Shadi's adopted son. It has been held 
that the adoption was not proved. The 
first Court held that the deed of the 28bh 
July, 1904, was a deed of sale by Shadi in 
favour of hia wife and that by it she beoame 
a full owner and had, therefore, a right to 
alienate it in any way she pleased. It, 
therefore, dismissed the suit of the plain- 
tiffa-reapondenta, who are reveraionera- 
of Shadi, for a declaration that the gif 
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should not affect their reversionary right?. 
The plaintiffs appealed to the District Judge 
who held that Me. Muhammadi had 
only limited rights iu the bouse and had 
no power to make a gift. He, therefore, 
reversed the lower Court’s decision and 
gave the plaintiffs a decree for a declara¬ 
tion as prayed. Mt. Muhammadi and 
Karam Ilahi have filed a second appeal 
to this Court. 

The Courts below have held that the 
parties are governed by custom and not 
by Muhammadan Law and the learned 
District Judge referred to the decision of 
Wilherforce, J., in Civil Appeal No. 863 of 
1920, dated the 14th July, 1920. wherein it 
was held that these Muhammadan Rabats 
of Ambala City were not bouod by the 
strioo Muhammadan Liw as regards succes¬ 
sion and that amongst them a widow did 
not get a definite share of her husband's 
property. Counsel for the respondents urges 
that this fiuding cannot be questioned 
without a certificate, but there does not 
appear to he any necessity for the defend¬ 
ants to question it. Their main point 
is that the deed of sale of 1904 shows that 
Sbadi intonJed to confer full proprietary 
rights upon Mt. Muhammadi. The 
learned District Judge has not come to 
any clear finding as to what the inten¬ 
tion of Sbadi was, but he referred to the 
case reported as Railia Ram v. Mussammat 
Fed Kiur (1) in which it was held that the 
word *' mat Ik" in a Will does not neces¬ 
sarily imuly an absolute estate. Now, as 
pointed out in Gurmukh Singh v. Makhan 
Singh (2), the decision of their Lordships 
of the Privy Counoil in the oase of 
Surajmam v. Ribi Nath O/ha (3) might be 
taken as rendering obsolete the main prin¬ 
ciple on which the ruling in Railia Ram v. 
Mussammnt Ved Kaur (1) was based. 
Surajm^ni v. Rabi Nath Ojha (3) together 
with Gurmukh Singh v. Makhan Singh (2) 
and Wazir Devi v. Ram Chand (4) are 
authority forthe proposition that the words 
“ malik ” and " malkiyat ” in a formal 
document imply an absolute estate unless 
there is something in the context to 
qualify it, and it was also laid down thab 

(1) (1898) 2? P.R. 1098. 

(2) (1911)61 P.R. 1911=147 P.W.R. 1911 = 11 

I.C. 016. 

(9) (1900) 80 All. 84=36 I. A. 17 = 6 A.L J. 67 = 12 

C.W.N. 231=18 M L J. 7=10 Bom-L.R. 

69 = 7 C.L.J. 139 = 3 M.L T. 144, (P.C.). 

(4) (1920) 1 Lab. 416 = 76 P.W.R. 1920 = 68 I.C. 

988. 


deeds in favour of females must be inter¬ 
preted in the same way as any other 
deed. Now, in the deed in question in (he 
present suit Sbadi clearly states that he 
has given proprietary possession (gabza 
mahkana ) to Mt. Muhammadi and alsothat 
she has the full power of a proprietor 
(mahkana ikhtiyar) to alienate the house 
sold. Under these circumstances, I think 
it must be held that Shadi’s intention 
was to confer an absolute estate upon 
Mt. Muhammadi. She had, therefore, full 
piwer to make the gift in favour of Karam 
Ilahi and the collaterals cannot question it. 

I, therefore, accept the appeal and setting 
aside the order of the lower appellate 
Court restore that of the first CjUrt 
dismissing the plaintiff’s suit with costs 
throughout. 

Appeal accepted. 
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Campbell, j. 

Mt. Phillo and others —Petitioners 

v. 

Gopi and otheis —Respondents. 

Civ. Rev. No. 754 of 1921, deoided on 
28th July, 1922, from the deoree of District 
Judge, Hosbiarpur, and Kangra Distriot, 
dated 18th June, 1921. 

Civ Pro. Code, O 22, r. i - D’nth of one o/ 
several defendants al </n date nt suit, in a suit (or 
damiges—Suit continues against others- 

Liability of wrong-ioers in tors is pint and 
several. Where in a suit lor damages it was dis¬ 
covered that one o( the several defendants was not 
alive when the suit was brought, tbo Oourt should 
atrike his name out and allow the suit to prooocd 
against the others, but should not dismiss the 
emt in toto [P. 349, C. 1.] 

M. C. Mahajan —for Petitioners. 

Badruddin Rureshi -for Respondents. 

Judgment :—The plaintiffs brought a 
suit in the Court of the Munsif, Kangra, 
for damages against several defendants on 
the allegation that they had stopped the 
working of a water-mill belonging to the 
plaintiffs for a considerable period. One 
of the defendants entered in the plaint 
was dead before the plaint was filed. On 
this acoount the Munsif dismissed the suit 
in toto, and the order was upheld by^tbe 
learned District Judge for reasons whiob 
it is difficult to follow. , 

The authorities quoted by the learne 
Distriot Judge are in no way applioable ana 
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ifc is a trite proposition that tbe liability of 
a wrong doer in tort is joint and several. 
Counsel for tbe respondents caD show me 
Dootber authority for the action of the lower 
Courts. If ooe of tbe several defendants 
was not alive when the euit was brought, 
it was perfectly simple to strike his name 
out and allow the suit to proceed against 
the others. It would have been q-iite 
a different matter if the suit bad been filed 
against a siogle dead man or against a num¬ 
ber of persons bound jointly by an obliga¬ 
tion to perform so me c ontraot as was the 
oase in Rio Ghulam Muhammad Khan v. 
Nahar Ah 111, a rulmg referred to by tbe 
learned District Judge. 

The Courts below have clearly failed to 
exeroi9e the jurisoicliou which they pos¬ 
sessed to try the suit against the other de¬ 
fendants. I accept the petition, set aside 
tbe order dismissing the suit and direct 
that it shall proceed against those defend¬ 
ants (or their representatives) who were 
alive when it was filed. 

Petition accepted- 
(1) 118a') 53 P.R 1896. 
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Scott-Sm.th, j. 

The Firm Jagan Nath Dttoan Chand of 
Gujranwala —Petitioner 

v. 

The Firm Jagal Nath Moti Lai of 
Calcutta —Respondent. 

Civ. Rev. No. 817 of 1921, decided on 
16tb June, 1922, from the order of Distriot 
Judge, Gujranwala, dated 19th July, 1921. 

(a) Ciu. Pro. Co<*6» S 115 - Or ter returning 
plaint t 0 ‘ unnt of j.<*i dicion—OrJer up'ield in 
appial—Revision ir.iinanly does not lie. 

loterfer oco in r. vision u ordinarily inadvi¬ 
sable Ircm HO appelUie order upholding ad order 
Ot ihe trial 0>urt returning pUmt for want of 
jurisdiction and should only be exeroisod in 
exceptional OH«fe to n mody an injustioe. (77 P R. 
ICOa.to/) [P. S50. 0. ).] 

(h) 0*». pro. Ccd*. S. 20—Cause cf action for 
ntutnof vrtce >or non-del vuy of g oas arises uhete 
dehvtry wa i t> takt pine. 

Haintifi fim residing At Q ijranwala ordered 
goods from u> f.-ndant firm re umg at Calcutta, 
Ltiier firm consigned tbe goods to it»elf id Gujr*n« 
whU and sent 'he Railway reoeipt lo pUinufl fi m 
per V P.P. for the b*la- re of the piioe. Tbe 
plaiotifi firm refused ih* V P P. but **ot the 
balance to the defendant and a*k*d the defi ndanl 
flan to advise the railway to delivery goods. The 


JAGAL NATH (Scott-Smith, J.) 349 

goads ware lost by the Railway. Plaintiff firm 
thereupon sued the defendant at Gujranwala for 
return of the price paid by him. Hetd the goods 
remained throughout uudec the control of tbe 
defendant and tuey had to be delivered at Gojfan- 
waU. Tbe failure to deliver the goods w-s a part 
of the cause of action, and tbereiore tbe Gujran¬ 
wala Cauri had jurisdiction to entertain the suit. 
(P. 350, C. 1 ] 

Jagan Nath— for Petitioner. 

Amar Nath Chona for B. N. Kapur —for 
Respondeat. 

Judgment:—Tbe plaintiff-firm residing 
in Gujranwala arranged with the defend¬ 
ant-firm residing in Calcutta to purchase 
certain goods and send them tc-Gnjranwala , 
the plaintiff-firm was to send tbe money to 
the defendant-firm in Calcutta. Tbe plaint¬ 
iff remitted Rs. fcOO to tbe defendant and 
the latter consigned tbe goods to itself in 
Gujranwala sending tbe Railway receipt 
by value payable post against a sum of 
Rs. 314, which was the balance due for the 
goods purchased. Tbe plaintiff refused to 
lake delivery of tbe Railway receipt 
through tbe value payable post and it was 
returned to tbe defeudant. The plaintiff 
then sent tbe balance of Rs. 314 to the 
defendant and asked the latter to instruct 
tbe Railway Authorities at Gujranwala to 
deliver tbe goods to the plaintiff. Corres¬ 
pondence shows thabfrequeDtrequests were 
made to tbe Railway Authorities to deliver 
tbe goods but without suocess and it appears 
that tbe goods have been lost. The plaintiff,, 
tbereiore, sued tbe defendant for return of 
Rs. 1,114 remitted to tbe defendant. Tbe 
suit was instituted in the Court of a Sub¬ 
ordinate Judge at Gujranwala, who held 
that be bad no jurisdiction, do part cf the 
oauee of aotion having arisen at Gujranwala. 
Tbe low er appellate Court upheld the order 
in appeal and the plaintiff has, therefore, 
come to this Court on tbe Revision Side. 

Counsel for the respondent refers to Chan- 
du Lai v. Kukomal (I), in which it was held 
that an order of tbis sort oould not be the 
subjeot of revision. A different view was 
taken by a majority of the Judges in a 
Madras oa*e reported as Vuppuluri Alchay- 
ya v. Sr. Kinchumarlt Venkata Seetarama 
Chandra Rao (2), and also in Ram 
Labhaya v. Bishan Das (3), and in a single 
Bench judgment of this Court reported as 

()» (1921) 43 All. 831 «19 A.I.J 1)0-61 10.86. 

(2) (19IS) 39 M-«d. 195 » v4 M L J. 1,2-13 M.L T. 
(0-18 1.0. 655 (F.B.). 

(3) (1909) 77 P.R. 1909-126 P.W.R. 1909-134 
P.L R. 1909 = 3 l.C. 607. 
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Durga Parshid-Mutsaddi Lai v. Rulia 
Mal-Dogar Mai (4). In my opinion 
interference in revision is ordinarily in¬ 
advisable in a case of this sort and should 
only he exercised in exceptional cases to 
remedy an injustice ; see in this connection 
Ram Labhaya v. Bishan Dan (3). Now, 
if the plaintiff is by law entitled to institute 
this case in Gujranwalait would be a grave 
injustice to him to insist on its trial in 
Calcutta which would put him to very 
great expense, merely because the lower 
Courts have erroneously held that the 
Gujranwala Court has no jurisdiction. I 
will, therefore, proceed to dispose of the 
application on the merits. 

Both the Courts below have omitted to 
notice that the Railway receipt was origin¬ 
ally sent by the defendant to the 
plaintiff in Gujranwala through the medium 
of value payable post. They have also 
omitted to uotice that the goods were 
consigned by the dofendaut-6rm to itself 
in Gujranwala. It is, therefore, clear that 
the goods at Gujranwala wore in possession 
of the Railway Authorities as agents of the 
defendant-firm and that the latter still had 
control over them and that the plaintiff had 
no oontrol over them. Whatever the 
original contract may have been it was 
modified by what subsequently occurred. It 
does not appear that the parties ever agreed 
that the value payable post should be used 
for the purpose of recovering the whole or 
part of tho money due from the plaintiff to 
the defendant, and this was why the plaint¬ 
iff did not take delivery of the Railway 
Receipt upon payment of Rs. 314. Instead 
of that, the plaintiff sent the money 
remaining duo to the firm in Calcutta and 
asked that firm to give the necessary 
directions to the Railway for the goods to 
be delivered. The goods, therefore, had to 
be delivered to the plaintiff in Gujranwala, 
and the non-delivery of the goods is 
certainly a part of the cause of action. I, 
therefore, hold that the Gujranwala 
Courts have jurisdiction to try this case. 

I allow the revision and, setting aside 
the orders of the lower Courts, remand the 
case to the Subordinate Judge at Gujran¬ 
wala for disposal in accordance with law. 
Costs in this Court shall be costs in the 
case. 

Revision alloioed. 


(4) 1923 Lib. 100 = 4 L.L.J. 176=29 P.L.B. 
1922 = 66 I.C. 282. 
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• 

Scott-Smith, j. 

Abdul Karim and others —Appellants 

v. 

Ram Singh and another —Respondents. 

Mis. F.A. No. 896 of 1921, decided on 
21st June, 1922, from an order of Senior 
Sub-Judge, Rawalpindi, dated 15th Maroh, 
1921. 

Civ. Pro Code, S. 151—Applies lo restore 
execution application dismissed for default. 

A Court can unde: 9. 151 restore an application 
for execution after it has been dismissed for default 
and should do 90 if the applioant satisfies the 
Court that it should exercise its inherent jurisdic¬ 
tion for the ends of justice and no notice is neces¬ 
sary to the opposite party before setting aside the 
dismissal. (2 Lab. 66, Foil.) [P. 351, 0, 2.] 

Badruddin Kureshi —for Appellants. 

M. S. Bliaqat— for Respondents. 

Judgment:—This i9 an appeal by a 
judgment-debtor from an order of the 
Senior Subordinate Judge, Rawalpindi set¬ 
ting aside an order dismissing an appli¬ 
cation for execution in default. The order 
dismissing the application for exeoution in 
default was made on the 19th January, 
1921, aud the application to have that order 
set aside wa3 made on tho 22nd January, 
tho grounds put forward being that the 
decree-holders’ agent was present outside 
the Court room and that he had gone to 
answer tho calls of nature when the case 
was called on for hearing. 

Mr. Bhagafc, on behalf of the respon¬ 
dents, refers to Bholu v. Ram Lai (1) in 
which it was held that seotion 151 of the 
Code of Civil Procedure, 1908, does not 
apply to a proceeding for execution. It) 
was aho held that in the exeroise of its 
inherent power exprossly recognised by 
section 151 of the Code a Court can restore 
an application for execution after it has 
been dismissed for default and should do 
so if the applicant satisfies tho Court that 
it should oxercise its inherent jurisdiction 
for the end3 of justice. Having regard to 
this authority it is clear that the Senior 
Subordinate Judge had inherent jurisdic¬ 
tion to restore the application for execu¬ 
tion which he had dismissed in default. 
Mr. Bbagat further contends that an order 
passed by a Court in exeroise of its inherent 
jurisdiction under seotion 151 is not 


(1) (1921) 2 Lah. 66 - 60 1.0. 780. 
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appealable and in support of this proposi¬ 
tion be refers to two decisions of the Patna 
High Court reported as Sukhdeo Dass v. 
Rilo Singh (2) and Raghunandan Singh 
v. Jadunandan Singh (3). 

Mr. Kureshi, on behalf of the appellant, 
urges that the deoree-holders’ applica¬ 
tion was oue for review and that uader 
Order 47, rule 9, Civil Procedure Code, 
the Court was bound before granting the 
application to issue a notice to the opposite 
party and that as it did not do so its order 
is liable to be set aside in appeal. In 
answer to this Mr. Bhagat refers to 
Order 47, rule 7, (1) which lays down that 
an order of theCourt grantingan application 
may b9 objected to on certain grounds 
specified and on those grounds only. 
He Bays that it cannot be said that 
tho application for review was in con¬ 
travention of the provisions of rule 4, 
merely because the Court omitted to issue 
notice to the opposite party. He also 
refers to Janaki Nath Rare v. Prabhasini 
Dasi (4) in which a Division Bench held 
that where an appeal was summarily dis¬ 
missed by a Division Benoh of the Court, 
and suob order was altimately set aside on 
review by the said Bench on an ex parte 
application without notice to the respon¬ 
dents, the last order was valid even in the 
absence of suoh notice. The ratio decidendi 
was that as the appeal was dismissed sum¬ 
marily by an ex parte order there was 
really no opposite party to whom it was 
neoessary to give notice, within the 
meaning of Order 47, rule 4 (2), 
proviso (a). At the time when the order of 
dismissal in default was made on the 19th 
January, 1921, efforts were boing made to 
serve a warrant on tho judgment-debtor 
but up to that time the warrants had issued 
without success. The hearing of the oaso 
was going on in the absence of the judgment- 
debtor and I think it cannot be said, fol¬ 
lowing the reasoning of the Calcutta High 
Court in the case above referred to, that 
there was any opposite party to whom it 
was necessary to issue the notice. In my 
opinion then it cannot be said that the order 
of the Senior Subordinate Judge appealed 
against was passed without jurisdiction. 

(2) (1917} 1 Pat. L.W. 661 = 2 Pat. L.J. 361 = 89 
I.O. 768. 

(8) (1918) 3 Pat, L.J. 253-4 Pat. L.W. 450 = 43 
I<Oa 950a 

v(4) ('916) 43 0*1. 178 —19 O.W.N, 1077 = 22 O.L.J. 
99 = 301.0. 698. 


It should also be noted, as urged by 
Mr. Bhaghat, that neither in the ap¬ 
plication nor in the order was it stated 
under what provisions of law the applica¬ 
tion was made or the order pa9Bed. The 
order could certainly have been passed 
under section 151. Civil Procedure Code, 
and I am not prepared to say that, under 
the circumstances of the case, there would 
have been any necessity to issue notice 
to the judgment-debtor beforehand. 
Mr. Kureshi is unable lo show any sub- I 
stantial roason why the order of dismissal 
in default should not have been sat aside 
by the Court either in review or in 
exercise of its inherent jurisdiction. 

The appeal fails and is dismissed with 
C08ts. 

Appeal dismissed. 
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Abdul Qadir, j. 

Lazarus Megh Nath —Appellant 

v. 

Emperor. 

Cr. Rev. No. 1019 of 1921, deoided on 
15th July, 1922, from the Sessions Judge, 
Ferozepore, with his letter No. 23 of 21st 
June, 1921. 

Crim Pro Code, S. 163—Theft from running 
train—Any Court through whose jurisdiction the 
train passed during its journey can try. 

Where a theft is committed from a running 
train, any Court throucb where jurisdiction the 
train passes during tho journey may try the 
offence, no matter in whose jurisdiction the offence 
was committed. [P. 362, C. 1.] 

D. R. Satvheny —for Petitioner. 

D. C. Ralli —for Respondent. 

JudgmentThe petitioner in this case, 
Mr. Lazarus, was a Guard on the North- 
Western Railway. He was with the train 
coming from Delhi to Ferozepore on the 
22nd of December, 1920, when some hats 
were stolen from a bat-box, belonging to a 
passenger, which was deposited in the 
brakevan. He was suspected of having 
stolen them and later on. after he was 
aooused of the theft, be produced four hats 
from two different places. He was con¬ 
victed on the 13tb June, 1921, by a 
Magistrate, First Class, at Ferozepore, 
The theft was said to have occurred some¬ 
where between Delhi and Bhatipda. As a 
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considerable part of that line pa8809 
through the territory of Patiala S'ate, a 
doubt was felt, on his aopeal being filed in 
the Sessions Court at F rozepore, wbethor 
the Sessions Judge of Forozepore had 
jurisdiction to try that appeal or should it 
have gone to the Political Agent, Phulkian 
State, who has the powers of a Sessions 
Judge for hearing appeals in criminal cases 
with regard to the offences committed in 
any part of the State territory {vide Noti¬ 
fications N ^9. 515 aud 516-1. B, dated the 
17th March, 1913). 

The Sessions Judge referred this matter 
to the High Court. On the 9;h December, 
1921, Mr. JusMce Ab lul Raoof passed an 
order, calling upon the learned Sessions 
Judge to enquire and let this Court know 
whether during its journey from Delhi to 
Bbatinda the Railway in question at any 
time passed through the Ferozepore Dis¬ 
trict. A report, date! 16th M iv, 1922, has 
now been received, showing that the main 
line between Delhi and Bhatinda does piss, 
for about two miles, through a portion of 
the Moga Tahsil of the Ferozepore D.strict. 
On this report it is clear that the appeal 
can be heard by the learned Sessions Judge 
of Ferozepore, under the provisions of sec- 

I tion 183, Criminal Procedure Codo, as the 
offence is said to have been committed 
during a journey and the train in question 
passed through Ferozepore territory during 
a part of that journey. Tnus, the Court at 
Ferozjporo has as much jurisdiction as the 
Court of the Political A.gent, no matter at 
what point in the course of that journey 
the said offence was committed. 

It is directed, therefore, that the appeal 
may be heard and decided ac -ording to law 
by the Sessions Judge of Ferozspore, to 
whom the reoords will be returned. 

Ordered accordingly. 


* 1924 Lahore 352. 

Harrison, j. 

Sher Muhammad— Appellant 

v. 

Muhammad Khan and another —Respon¬ 
dents. 

S. A. No. 1625 of 1921. decided on 26th 
June, 1922, from the deoree of D strict 
Judge, Gujranwala, dated 1st April, 1921. 


Civ. Pro c d^. o. 41 , r 1-De*te not pri- 
pared ty trml i'o-irt—Appeal heard and decided— 
DeciAo'i is nullity. 

PUipiifl’d suit W49 dismissed by the trial Court 

but no deo'ee Wi9 prepared. Plaintiff appealed to 
tbs District Judge who accepted tbe appeal and 
granted ihe pUiniifl a decree, Hr/d, that tbe 
proper o »ur-e lor ibe D siriot Judge to b*ve adopted 
wae io gr-iot an adjournment to enableih* pUioliff 
to get a deoree prptred and tbbie'oro the decree 
grame 1 by him a nullity. (66 P. R. 1919 » 
19 P R 1919, Foil ) 


Z ifrulla Khan —for Appellant. 

Fe'ozuldm Ahmed —for Respondents. 

Judgment:—This case was deoided by 
the MjiisiI in lavour o f defendants and the 
suit was dismisses; but no decree was 
prepared. An appeal was presented from 
the judgment to the District Judge aod was 
accei t*»d by him and the plaintiff was given 
a decree. The defendant now appeals 
urging in the first place that there was do 
decree in the First Court, and therefore, no 
appeal before the District Judge. Counsel 
for the respondent contends that the 
District Judge was fully competent to try 
the case himsolf and that bis hearing of 
what he believed to he an appeal and bis 
decision thereon should be takeu as tanta¬ 
mount to thejudgramt and deoree of a 
trial Court ami tbit the present appeal 
now before mo shoul I be treated as a first 
appeal. This is, I think, an impossible 
way of treating the case, for the Distriob 
Judge was certainly under tbe impression 
that he was hearing an appeal and his 
decree is tho decree of an appellate Court 
drawn uu in that form. As Uii down in 
Mangal Singh v. Hirda 7? #m (1) And 
Manohar Lit v. Nannie Chand *2) the 
proper course for the lower appellate Court 
was to give an adjournment to enable the 
appellant to get a deer o sheet prepared. 

I. therefore, accepted this appeal so far 
as 6) return the record to the trial Court 
and di.eofc that a decree be prepared m 
acoor auco with the judgment. It will 
then he for the plaintiff to prefer an appeal 
with a copy of the deoree to the District 
Judge, aud the jud^mea’i and tbe deoreo 
already passed by him must be treated as 

a nullity. . , 

Appeal allowed. 


(1) (I9'9 19 P R 1919-49 1C. fi74. 
(j, (i919 PR- 9i9-<4 PL.R. 
P.W.R. 1919 = 63 1.0. 479. 
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Shadi Lal, C. J. 

Abdul Haq —Petitioner, 

V. 

Emperor —Opposite Party. 

Cr. Rev. No. i 574 of 1921, Decided 
on 11th March 1922, from Addl. D. 
Magistrate, Delhi, D/- 3rd December 
1921. 

(a) Criminal P. Code, Ss. 179 and 131—Goodi 
held in trust at Calcutta fraudulently sold in 
Calcutta—Calcutta Courts alone have jurisdic¬ 
tion—Penal Code, S. 406. 

The aocuaed who was carrying on business 
at Calcutta orderei - certain goods through 
complainant, a oomruission agent at Delhi. The 
goods were to be delivered at Calcutta and 
payment was to be made at Delhi. The goods 
arrived in Calcutta and the accused was 
allowed to take delivery on condition that he 
would hold them in trust till payment but he 
disposed of them before making the payment. 

Held: that the offenoe was complete as soon 
as he misappropriated the goods by selling them 
without authority at Calcutta. And the fact 
that he did not first pay at Delhi as agreed 
upon did not affect ths case. The loss at 
Delhi was not a “consequence’ 1 such as is refer¬ 
red to in S. 179 of the Code. 7 P. R. 1910 Cr.; 
14 A. 487 Ref. [P 354 C 1] 


kept by the aeoused in trust till the 
amounts of the bills were paid to the 
Bank or the complainant. In pursu¬ 
ance of this arrangement the com¬ 
plainant wrote a letter to the National 
Bank of India, Delhi, advising them 
of the fact. 

“ The accused signified his accept¬ 
ance of the drafts to the Bank and 
received the documents but after 
taking delivery of the goods disposed 
of them at Calcutta before making 
payment. A complaint was filed by 
Zamirul Haq under S. 406 Penal Code 
against Abdul Haq. The accused 
admitted ths facts and therefore the 
question was whether Delhi Courts 
had jurisdiction to try the case of the 
alleged breach of trust on the part o 
accused, the goods having been receiv 
ed and misappropriated by him a 1 
Calcutta. 

The Trial Magistrate held that the 
consequence was that the complainant 
lost his lien on the goods and this 
ensued at Delhi and S. 179, Criminal 
Prodedure Code applied. He there¬ 
fore held that the trial could be held 


* (6) Penal Code, 8. 406—Loss is not an 
ingredient of an offence under S, 406—Penal 
Code, S. 34. 

Loss is not an ingredient of the offenoe 
under S. 406 as the intention to cause wrong¬ 
ful loss by itself amounts to dishonesty. 28 P. 
R. 1916 Cr. Ref. (P 354 C lj 

.Vur Ahma/l —for Petitioner. 

Sanlha Rim —for Complainant. 

Facts, Zamirul Haq was a com¬ 
mission agent having Delhi for his 
place of business. Abdul Haq had 
firms in Sadar Bazar and Fatehpuri, 
Delhi and Calcutta. 

Abdul Haq on the 29th October sent 
an indent for supply of four cases of 
soap to Zamirul Haq. The goods 
were to be supplied at Caloutta but 
the payment was to be made at 
Delhi. 

“ Two drafts for £ 113 and odd were 
sent to Calcutta with instructions to 
the National Bank of India, Ltd, to 
deliver relative documents to S. Abdul 
Haq against payment. 

But an arrangement was come to 
between Zamirul Haq and Abdul Haq 
whereby the drafts were converted 
into D. A. (t.e., the documents to be 
delivered against acceptance), on the 
condition that the goods were to be 
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at Delhi. Abdul Haq filed a petition 
for the revision of this order. 

After stating facts the report of 
the Addl. Dist. Magistrate con¬ 
tinued:—“I have been referred to the 
following rulings :— 

Gokal Chanel v. Phul Chand (1) and 
Ganeshi Lal v. Nand Ki-thore (2) and 
Sheo Shankar r. Mohan Sarup (3). 
The first two rulings support the 
petition and the third referred to by 
the respondent, is clearly distinguish¬ 
able. 

In the Punjab ruling it was stated 
that * the offence was complete as 
soon as the money had been mis¬ 
appropriated and the fact that the 
money should have been and was not 
sent to Delhi did not give the Delhi 
Court jurisdiction, the accused having 
put the money into their own pooket 
at Calcutta.’ In the present oase the 
petitioner reoeived goods at Caloutta 


[1910] 7 P.L.R. Cr. 1910-7 
P.W.R. Cr. 1910—11 Cr.L.J. 253- 
172 P.L.R. 1910-5 I.U. 830. 
[1912] 34 All. 487—10 A.L.J. 
45—13 Cr.L J. 479—15 I.C. 319. 
[1921] 19 A.L J. 69-22 Cr.L.J. 
308-60 I.C. 996. 
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end he was to hold them in trust until 
he made payment. He disposed of 
them at Calcutta without making 
payment. The alleged offence was 
therefore complete as soon as he 
misappropriated the goods by selling 
them without authority, at Calcutta. 
The fact that he did not first pay at 
Delhi as agreed upon does not affect 
the case. The loss at Delhi such as it 
is, is not a “consequence” such as is 
referred to in S. 179 of the Criminal 
Procedure Code. Indeed loss is not 
an ingredient of the offence as the 
intention to cause wrongful loss by 
itself amounts to dishonesty (S. 24 
Indian Penal Code). A more recent 
ruling Kali Dana v. Karam Chand (4) 
also supj or's this view. 

I recommend that the order be 
let aside on the ground that only the 
Calcutta Courts have jurisdiction and 
that petitioner accused be discharged.” 

Order.— Upon the facts set out by 
She Additional District Magistrate, 
■.here can be no doubt that the alleged 
offence, whether one of criminal 
breach of the trust or of cheating, 
vas committed at Calcutta ; and I 
agree with him that the Delhi Courts 
nave no jurisdiction to entertain the 
complaint. I accordingly set aside 
the order of the Trial Magistrate. 

Order set aside. 


(4) [19161 28 P.R Cr. 1916 - 18 
Cr.L.J. b53—38 I.C. 737. 
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Abdul Raoof, J. 

Uttam Chand and others— Appel¬ 
lants. 

v. 

\{d. Bnkhsh and others -Respondents. 

S. A. No 1535 of 1921, Decided on 
10th June 1922, from the decree of 
D. J. Hoshiarpur, D/- 27th April 1921. 

C. P. Code, 0 .41 H. SB—Lower Appellate 
Court remitti' g the issue.*, remitted to it, to the 
Subordinate Court—Procedure is wrong. 

The High Court remitted certain i«»ue* to 
the Lower Appellate Court under O. 41 R. 35 
for trial. That Court in its turn remitted those 
lasues to the Munsif end directed him torecord 
•Yidenoe and forward it with hie opinion. The 


Munaif in accordance with the direction of the 
District Judge recorded the evidence of certain 
witneeaee and came to certain findings upoi 
that evidence. The District Judge however 
after receipt of the findings went into the 
evidence himself and came to a different con¬ 
clusion from that arrived at by the Munsif. 

Held: that the lower Appellate Court had no 
power to remit the issues to the Court Subordi¬ 
nate to it for trial and therefore all the pro¬ 
ceedings were ultra vires. 105 P. R. 1013 Foil. 
14 A. 33 Ref. [P 354 C 2 P 355 C 1) 

Fakir Chand —for Appellants. 


Shujauddin —for Respondents. 

Order.— By my order dated the 8th 
December 1921, I remitted certain 
issues to the lower Appellate Court 
under 0.41, R. 25, Civil Procedure 
Code, for trial. That Court in its 
turn remitted those issues to the 
Court of a Munsiff, First Class, and 
directed it to record evidence and 
forward it with its opinion. Tha 
Court of the Munsiff in accordance 
with the direction of the learned 
District Judge recorded the evidence 
of certain witnesses and came to 
certain findings upon that evidence. 
The learned District Judge, however, 
after receipt of the findings went into 
the evidence himself and came to a 
different conclusion from that arrived 
at by the learned Munsiff. On receipt 
of this finding certain objections were 
filed on behalf of the respondent after 
the period fixed by me. 

On the case coming up for hearing 
before me Dr. Shuja-ud-din for the 
plaintiff-respondents raised the follow¬ 
ing contention, namely, that the 
lower appellate Court had no power 
to delegate its duties to the Munsiff 
and that, therefore, the Munsiff had 
no authority to record the additional 
evidence in the case, or express any 
opinion upon it. In support of this 
contention the learned Counsel has 
relied upon Lahore Bank, Limited v. 
Lakhi Ram (1) and Sabri v. Oanesht 
(2). In both these decided cases the 
findings recorded by the First Court 
were accepted by the lower Appellate 
Court, and it was held by the High 
Court that all the proceedings were 


( 1 ) 

( 2 ) 


[1913] 242 P.L.R. 1913-144 and 
215 P.W.R. 1913—105 P.R- 
1913—19 I.C. 970. A w 

11892] 14 All. 23—(1891) A.W.N. 
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ultra vires. In this case there is this 
distinction that the lower Appellate 
Court has not accepted the opinion of 
the First Court, but in principle it is 
not possible to distinguish the case 
from the reported cases relied upon. 
If the lower Appellate Court had no 
power to remit the issues to the Court 
subordinate to it for trial, all the 
proceedings must be held to be ultra 
vires. The objection taken is highly 
technical, but being bound by the 
Division Bench ruling, I must give 
effect to it. I accordingly remit the 
issues again to the lower Appellate 
Court for trial according to law. 

Case reman led. 
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Abdol Qadir, J. 

Karm Chand —Petitioner. 

v 

Emperor —Responden t. 

Cr. Rev. P. No. 57 of 1922, Decided 
on 15th March 1922, from an order of 
S. J. Gurdaspur, D/-6th January 1922, 

Penal Code, S. SI (ix)—Sub-Inspector of 
Police belonging to Finger Print Bureau is a 
Public servant. 

A Sub Inspector of Polio* belonging to the 
FingerPrint Bureau and in the service and 
pay of Government, is a pnblio servant within 
8 . 21 (ix) even if he is not oerforming the ordi. 
nary duties of a police ufi.-er, It is a part of 
the duties of such olBcer to give evidence j n 
Court in relation to an offence under Police 
Finger Bureau Manual part II Cl. (b) Para 3. 

[P. S5fi C. 1,2) 

Tele Chand —for Petitioner. 

W az Muhammad for Govt. Advocate — 
for Respondent. 

Judgment.—0n9 Karm Chand was 
convicted of an offence under 
Ss. 161/116, Indian Penal Code, and 
sentenced to six weeks’ rigorous im¬ 
prisonment and a fine of Rs. 200 or 
m default, to further rigorous im¬ 
prisonment for one month. He ap¬ 
pealed to the Sessions Judge against 
his conviction and sentence, but his 
appeal was rejeoted. He has prefer¬ 
red an application for revision to this 
Court against the order of the Ses- 

^ 10 u 3 ^l udg , e ’ and 1 have he “rd Mr. 
Tek Chand on his behalf and Mr. 

Hiaz Muhammad for the Crown. 


This case arises out of an another 
criminal case, in which a friend of 
Karm Chand, named Faqir Chand, 
was being prosecuted under S. 471, 
Indian Pea; 1 Code, on the allegation 
that a bahi entry on the basis of 
which he had brought a civil suit did 
not bear the thumb impression of the 
defendant and was a forged docu¬ 
ment. Sub-Inspector Gurdit Singh, an 
expert from the Fing-*r Print Bureau, 
was summoned to give ev dence about 
the thumb-impression in dispute. 
Gurdit Singh, when he ca tie to give 
evidence in Court, produced Rs. 62 
before the Magistrate before he 
started giving his evidence and stated 
that Karm Chand had offered him 
that money to give evidence favour¬ 
able to the accused. After that he 
made his statement on the merits, 
which was not favourable to Faqir 
Chand. On the strength of what 
Gurdit Singh said the prosecution of 
Karm Chand was ordered for having 
abetted an offence under S. 161, Indian 
Penal Code by offering a brioe to a 
public servant with the object that he 
should show favour to a pirty in the 
discharge of his otfioial duties. 

It isc intended by Mr. Tek Chand 
that 3. 161 read with S. 116, Indiin 
Penal Code, does not apply to this 
case, because Cur lit Singh w is not a 
public servant according to the defini¬ 
tion of the term given in 3. 21, Indian 
Penal Code, and, tbit even if he was 
a public servant, there is nothing to 
slow that giving evidence in Court 
was a part of his duties m such p ,b» 
lie servant. Apart from tins legal 
objection, Mr. Tek Chand urges, on 
facts, that Gurdit Singh does not 
seem to have correclly staicd the facts 
so far as the passing of the money 
to him is concerned. He wanted to 
make out that he was an innocent 
person on whom this bribe was soma- 
how or other forced by Karm Chand, 
but it is contended that there are 
intrinsic circumstances showing that 
what prob ibly happened was that he 
himself solicited the bribe and by 
bringing pressure on the friends 
the accused person in that ou>o. he 
got this money out of the n It is 
added that when he found that the 
thurab-impression in qu istiou in that 
case did not allow his giving evidence 
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in favour of Faqir Chand, he made 
up his mind to try to get a good name 
for himseif by producing the money 
in Court. One of the intrinsic cir¬ 
cumstances to which he refers is the 
admission made by Gurdit Singh that 
at first only Rs. 20 were offered to 
him. Mr. Tek Chand wants me to 
draw an inference fiom that that the 
fact that eventually the money given, 
as a bribe, was raised to Rs. 60, or 
Rs. 62 indicates that the party giving 
the bribe must have been made to 
make higher offers on account of 
Gurdit Singh’s unwillingness to do 
anything for a smaller sum- 

It seems there is something in this 
last theory but I am not prepared to 
hold that this represents the truth any 
more than the version of the affairs 
given by Gurdit Singh. I think that 
some of the circumstances under 
which this money passed into the 
hands of Gurdit Singh have been con¬ 
cealed by him and it is quite possible 
that Karm Chand may not be so much 
to blame in the matter as Gurdit 
Singh has tried to make out or he 
may not be the sole person responsible 
for negotiations which terminated in 
the passing of the bribe to Gurdit 
Singh. I would, therefore, treat this 
aspect of the case as a circumstance 
which extenuates, to some extent, the 
guilt of the petitioner. 

As regards the point of law raised 
on behalf of the petitioner, I think on 
that point his petition must fail. I 
have no hesitation in agreeing with 
the learned Sessions Judge that Gur¬ 
dit Singh is a public servant, being in 
the service and pay of Government, 
under clause (ix) of S. 21, Indian 
Penal Code, even if he is not perform¬ 
ing the ordinary duties of a Police 
Otticer. The learned Sessions Judge 
did express some doubt as to the ques¬ 
tion whether the giving of evidence 
was a part of the duties of an expert 
from the Finger Print Bureau at 
Phillaur, but before me that doubt is 
set at rest by Mr. Niaz Muhammad 
referring to the Police Finger Print 
Bureau Manual p ige 38, where it is 
clearly mentioned under part II clause 
(b) to paragraph 3, that it is one of 
the duties of a member of.the staff ot 
experts maintained at the Bureau tc 
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appear in Courts and give expert 
evidence in criminal and civil cases." 
In face of that rule there is no doubt 
at all as to the applicability of 
S. I 61 /II 6 , Indian Penal Code, to the 
case before me. 

t 

I, therefore, maintain the convic¬ 
tion of Karm Chand under the above 
sections, but in view of the remarks 
made above as to certain extenuating 
circumstances I reduce his sentence 
to the imprisonment already under¬ 
gone by him, but the fine of Rs. 200, 
imposed on him, will stand. 

Sentence reduced. 
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Martineau, J. 

Kanhaiya Lal— Petitioner. 

v. 

Roshan Mal —Respondent. 

Cr. Rev. P. No. 1475 of 1921, Decided 
on 10th March 1922, from the order,-of 
D. J. Ludhiana, D/- 17th Dec. 1920. 

* Cr. P. Code , S. , 106—Munsif is sub¬ 
ordinate to Senior Sub-Judge and not Dt. 
Judge. 

For the purposes of S. 195, a Munsif is 
subordinate ouly to the Senior Subordinate 
Judge and not to the District Judge who baa 
therefore no jurisciction to graut sanction for a 
prosecution for offences committed in tbs 
Muusif’e Court. IP. 356 C. 2J 

Balwant Rai —for Petitioner. 

Kanwar Narain —for Respondent. 

Judgment.—The District Judge 
was not competent to grant sanction 
for a prosecution for offences under 
Ss. 193 and 471 Indian Penal Code, 
committed in the Court of the Munsif 
as the latter is subordinate for the 
purposes of S. 195 Criminal Procedure 
Code only to the Senior Subordinate 
Judge: Lina Nath v. Muhammad 
Abdulla (1). I, therefore, accept this 
application and revoke the sanction. 

Application accepted. 


(1) [1921] 2 Lah. 57-2? Cr. L.J- 
325-61 l.C. 53. 
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Le rossignol, J. 

Tota Singh —Appellant. 

v. 

Emperor— Opposite Party. 

Cr. A. No. 502 of 1922, Decided on 
25th October 1922, from an order of 
Spl. M., Punjab and N. W. F. Pro¬ 
vince, D/- 18th/19th May 1922. 

Evidence. Act , S, 193 —Approver's detention 
in Police lock-up is immaterial—His evidence 
tfiould be corroborated ia material particulars . 

That the evidenoe of an approver, if believ¬ 
ed is sufficient foundation whereon to repose 
a conviotion is quite dear, but in practice the 
Courts ex majori cautela insist upon corrobora¬ 
tion of the approver's statement in material 
particulars. Where the statement of the 
approvers that there was a murderous con¬ 
spiracy to whiob the aooused was a party was 
supported by the evidence proving that he did 
aid the parties to that conspiracy to obtain 
murderous weapons. 

Hel t: that there wa9 sufficient corroboration. 
The facts that the approvers did not make 
statements as soon as they were arrested and 
that they were kept in the Police look-up 
during the enquiry were immaterial. 

1358 C 2 P 359 C 1} 

R. N. Sahai and J. IT. Mackay —for 
Appellant. 

Dalip Singh for Govt. Advocate —for 
Opposite Party. 

Judgment—On the 23rd May 1921 
four Sikhs came to the bungalow 
where Mr Isemonger and Mr. Bow¬ 
ring, Police offioers of Lahore were 
residing together and enquired for 
Mr. Bowring. On receiving the reply 
that Mr. Bowring was away and 
would not return that day the Sikhs 
went off, but their enquiries had 
elicited suspicion and they were fol¬ 
lowed to the Railway Station where 
three of them were found sitting on 
the platform. Two of them were 
arrested and the third disappeared in 
the confusion. The present case arises 
from this arrest and from the state¬ 
ments which they made to the Police. 
As the result of the investigations 
made by the Police upon their state¬ 
ments eleven persons namely Tota 
Singh, Tara Singh, Bala Singh, Amar 
Singh, Sepoy, Prem Singh, Narain 
Singh, Mota Singh, Jagat Singh alias 
Bijla Singh, Sarjan Singh alias Gur- 
bakhsh Singh, Araar Singh, Delhiwala 
and Kishen Singh (of these the last 
five were absconding ) were sent up 
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for trial. Of the six who were pre¬ 
sent at the trial Amar Singh, Sepoy, 
Prem Singh and Narain Singh were 
either acquitted or discharged whilst 
Tota Singh. Bala Singh and Tara 
Singh were found guilty on two 
charges and were sentenced under 
each charge to five years’ rigorous 
imprisonment including three months’ 
solitary confinement, but it was 
directed that the sentences should run 
concurrently. 

Tara singh and Bala Singh have 
acquiesced in their convictions and 
have not appealed, but Tota Singh has 
appealed to this Court against his 
convictions and sentences. He has 
been convicted of conspiring to 
murder Bedi Kartar Singh, Sardar 
Sunder Singh, Majithia, Mahant 
Basadt Das, Mahant Devi Das of 
Nankana, Mr. King and Mr. Bowring, 
under Ss. 120 B and 302. Indian Penal 
Code, and also of conspiracy to import 
and possess secretly arms in con¬ 
travention of S. 19 and 20 of the Arms 
Act. 

The main incidents which the learn¬ 
ed Magistrate has found proved and 
on which he bases his convictions are 
briefly that on the 9th and 10th of 
April 1921, at Amritsar a secret 
meeting of Akalis was held at which 
the appellant Tota Singh was present 
and that there it was resolved that 
the abovementioned notables and 
officers should be murdered, that 
Ganga Singh and Bela Singh should 
be the assassins and that Tota Singh 
was to collect arms from the Frontier, 
and that in furtherance of this con- 
snircy between April 22nd and April 
29th the appellant Tota Singh did take 
part and assist in the collection at 
Peshawar of two bombs, some car¬ 
tridges and a revolver. 

The ohief evidence in the case is 
furnished by no less than six appro¬ 
vers, namely, Chattar Singh. Gur- 
bakhsh Singh, Ganda Singh, Bur 
Singh, Sham Singh and Sarmukh 
Singh, and the line of attack adopted 
by the learned Counsel for the appel¬ 
lant has been to argue that, first of 
all, the story told by the approvers 
bears inherent marks of untruth, 
seoondly, the approver’s evidenoe is 
not corroborated in material parti¬ 
culars, thirdly, where there is evidence 
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of corroboration, that evidence is 
unreliable. So far as the case of the 
appellant is concerned the chief 
vitrie ses to be consiiered are Chattar 
Singh, Gurbakhsh Singh and Ganda 
Smgh approvers, and witnesses No. 33 
Jumman, No 34 Hashid and No. 68 
Jaman Singh. From the learned 
Magistrate’s judgment it is difficult to 
determine whether he finds that there 
Is any corroborative evidence of the 
approver Chattar Singh’s story that 
the appellants were present at the 
secret meeting of April 9th and 10th. 
The Magistrate finds that Tota 
Smgh’s attempt to prove an alibi on 
those dates is a failure and I agree 
with him in his appreciation of the 
value of the defence evidence, but it 
remains to determine whether there 
is any evidence directly corroborative 
of Chattar Singh’s statement that 
Tota Singh was a party to the con¬ 
spiracy of the 9th and 10th April, 
and Counsel for the Crown admits 
that apart from the evidence of Ganda 
Singh there is no corroboration. 
Ganda Singh, moreover, is himself 
an approver and from his account it 
appears that he was introduced into 
the revolutionary circle at Amritsar 
only on the 20th April, so that he 
could not have been present at a 
meeting held on the 9th or 10th of 
April. Admittedly there is some 
confusion as to dates, and Ganda 
Singh cannot be referring to the same 
meeting as Chattar Singh for whilst 
Chattar Singh states that it was a 
secret meeting held behind closed 
doors Ganda Singh says it was 
a meeting held in the open on grass at 
Guru Ka Bagh. I am thus unable to 
find thr.t there is any evidence cor¬ 
roborating the approver’s statement 
that the appellant was present at the 
meetings of 9th and 10th April at 
Amritsar. 

That Chattar Singh came to Pesha 
war at the end of April and applied 
to the appellant for aid in the pur¬ 
chase of arms and that the appellants 
aided him in purchasing arms and 
ammunition and bombs from across 
the frontier, I hold to be established 
by the evidence of Gurbakhsh Singh, 
approver, Jumman witness No. 33 
who is a servant of the appellant, 
and Jaman Singh witness No. 68, who 


is a relative of Gurbakhsh Singh. 
There seems to be no reason whatever 
for discarding the evidence of these 
witnesses, especially in the absence 
of any reasonable explanation from 
the appellant why such a serious 
charge should be levelled against a 
totally innocent person. That evi¬ 
dence shows that not only revolvers 
and cartridges were purchased but 
also bombs. That the evidence of an 
approver, if believed, is sufficient 
foundation whereon to repose a 
conviction is quite clear, but in prac¬ 
tice the Court ex majori cautela insists 
upon corroboration of the approver’s 
statement in material particulars. In 
this case, although I can find no 
direct corroboration of Tota Singh’s 
presence at the secret meeting at 
Amritsar on the 9th or 10th April, 
there is evidence which I hold to ba 
trustworthy, that within a short 
period of that meeting he aided and 
abetted Chattar Singh in the collec¬ 
tion of murderous arras and weapons; 
and bearing in mind the practical 
impossibility of obtaining corrobora¬ 
tive evidence relating to the events 
of the 9th and 10th April, that appel¬ 
lant subsequently aided to carry out 
the object of the conspiracy is all the 
corroborative evidence that can be 
expected. If a conspiracy such as is 
described by Chattar Singh did take 
place, it is very incredible that the 
appellant, a fanatic who was wound¬ 
ed at Tarn Taran and subsequently 
became a Secretary or Assistant 
Secretary of the Akali Dal and 
spent a good deal of his time at 
Amritsar, should not have been aware 
of it. 

Learned Counsel for the appellant 
has animadverted upon the facts that 
the approvers did not make statements 
as soon as they were arrested, that 
they were kept not in judicial but in, 
the Police lock-up during the enquiry, 
and that many other persons were 
arrested during the enquiry who were 
not sent up for trial. But there are 
circumstances which are common to 
all cases in which the enquiry i® 
intricate and lengthy and it is not to 
be expected that an approver will 
come forward with his story as soon 
as he was placed under arrest. It is- 
inevitable in cases suoh as this m 
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whioh the evidence covers many 
incidents spread over a considerable 
apace of time and happening in differ¬ 
ent localities that the evidence is 
somewhat confused but the facts on 
which the appellant’s conviction is 
upheld are few in number and free 
from confusion. The statement of 
the approvers that there was a 
murderous conspiracy to which Tota 
Singh was a party is supported by the 
fact that there is evidence proving 
that Tota Singh did aid the parties to 
that conspiracy to obtain murderous 
v» eapons. 

For these reasons the conviction 
must be upheld and I dismiss the 
appeal. 

Appeal dismissed. 
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Broadway, J. 

Klian Muhammad— Appellant. 

v. 

Ahman and others —Respondents. 

Mis. 8. A. No. No 876 of 1922, Decid¬ 
ed on 1st December 1922, from an 
order of A. D. J. Jhelum, D/—16th 
February 1922. 

* (a) C. P. Code, S. 161 and 0. SO R. 14— 
Failure to depoiit even Costs in time cannot 
be excused. 

Where a preemptor was directed to pay 
into Court preemption mon«y and costa in a 
oertaintime and he paid the money but failed 
to pay coits. 

Held: that the mistake cannot be oroused. 

(P. 359 0. 2J 

(6) C. P , Code , 8, 148 — Does not apply to 
decree in pre-emption suits. 

S. 148 does aot apply to decrees in pre¬ 
emption suits. [p. 359 c. 21 

Nanak Chaml —for Appellant. 

Jalaluidin —for Respondents. 

Judgment.—In a pre-emption 
decree, passed on the 31st May 1920, 
it was ordered that the pre-emptor 
should pay into Court a sum of Rs. 
1,500 and costs within three Months 
from the date of the decree. The 
pre-emptor had already deposited 
Rs. 300 in Court and within the pres¬ 
cribed time he paid in the balance of 
Rs. 1,200 but omitted to file the costs. 
Ihe vendees thereupon urged that the 


suit should be dismissed. The 
Court of first instance gave effect to 
this plea and against this the pre- 
emptor preferred an appeal to the 
District Judge who found that the 
decree was in no way ambiguous and 
clearly required the preemptor to 
deposit the costs as well as the pre¬ 
emption money within the specified 
period of three months. He, however, 
came to the conclusion that the 
parcha given to the preemptor was a 
little misleading and. acting under 
S. 151, Civil Procedure Code, extend¬ 
ed the time for payment of the costs. 
Against this order the vendee has 
come up to this Court, in second ap¬ 
peal through Mr. Nanak Chand. 
The respondents have been represent¬ 
ed by Mr. Jalaluddin. 

Reliance is placed on Kanhaya Lai 
v. Mohammad Shaft Khan (1) as giv¬ 
ing the Court power to extend time. 
That case, however, is clearly distin¬ 
guishable, for there the decree, which 
was passed under O. 20, r. 14, Civil 
Procedure Code did not include the 
costs as part of the money to be paid 
in by the date fixed. A reference to 
the parcha said to have been given to 
the appellant is not verv clear. No 
parcha was produced in the Court of 
first instance and the grounds of ap¬ 
peal contained no reference to the 
existence of such a document. As 
pointed out by Mr- Nanak Chand, 
such a piece of paper is obtainable 
at any time without any serious diffi¬ 
culty. If, as a matter of fact, the 
appellant had been misled by any 
such parcha it is this document that 
would have been the basis of hie 
claim for extension of time. As 
pointed out in Kanhnya Lai v. Moham¬ 
mad ShiQi Khan (1) it is the duty of 
the decree-holder in a pre-emption 
suit to take all precautions and make 
sure that the decree passed iu his 
favour is strictly complied with. As 
Panted out by the District Judge, 
the deoree is perfectly clear and I am 
unable to see that any case has been 
made out for the extension of the 
time under S. 151 of the Civil Pro¬ 
cedure Code. S. 148 does not seem to 
apply and, according to Surat\jan 

[1913] 3 P. W. R. 1913- 
141 P. L. R. 1913-18 I. C. 600. 
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Singh v. Rambahal Lal (2), it is not 
meant for preemption suits. 

I accordingly accept this appeal 
and, setting aside the decree of the 
lower Appellate Court, restore the 
order of the Court of first instance 
with costs throughout. 

Appeal accepted. 


(2) [1913] 35 All. 582—11 A. L. J. 
950—21 I. C. 585. 
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Scott-Smith, J. 

Mehr Chand and another —Appel¬ 
lants. 

v. 

Ram LaI and another —Respon¬ 
dents. 

Mis. F. A No. 1996 of 1922, decided 
on 17th February 1923, from an order 
of Senior Sub. J. Gurgaon, D/-10th, 
July 1922. 

♦ (a) Civil Procedure Code, 0. 21 R. 37 and 
Ss. 47, 96 and 104 (/) (h)—Order issuing warrant 
for arrest of judgment-debtor is appealable. 

An order issuing a warraut for the arrest 
of a judg nent debtor in execution of a decree, 
falls under S. 47 and is appealable as a decre 
onder S. 96 though not under S. 104 (1) (h) 

lP 360 C 21 

(b) Civil P. Code, O. 21. R, 37—Filing of 
appeal from the decree is no bar to arrest. 

Where the execution of the decree has not 
been stayed, the mere fact that an appeal is 
pending is no reason for not enforcing execu¬ 
tion by arrest of the judgment-debtor. 

IP 360 C 3] 

Kanwar Narain —for Appellants. 

bfanwa Mai —for Respondents. 

Judgment.—This is an appeal by 
the judgment debtors, Mehr Chand 
and Hukam Chand against an order 
of the Subordinate Judge, First Class 
issuing warrants for their arrest in 
execution of a decree. Lala Nanwa 
Mai raised a preliminary objection 
on behalf of the respondents to the 
effect that no appeal lay and referred 
to section 104 (1) (h) of the Civil Pro¬ 
cedure Code which allows an appeal 
from an order under any of the pro¬ 
visions of the Code of Civil Procedure 
imposing a fine or directing the ar¬ 


rest or detention of any person except 
where such arrest or detention is in 
execution of a decree. Mr. Kanwar 
Narain urges that the order of the 
lower Court certainly is not appeal- 
able as an order under S. 104 but that 
it is appealable as a decree under S. 
96 of the Code of Civil Procedure and 
that it was an order passed under S.*7, 
In my opinion this contention is 
correct as was held in Ardeshirji 
Framji v. Kahjan Das (1). 

As regards Mehr Chand appellant 
it is admitted that his father Mitter 
Sen is one of the judgment debtors. 
He is the manager of the family to 
which his son belongs and the Court 
below has directed a warrant of at¬ 
tachment of moveable and immove¬ 
able property to issue against the 
other judgment debtors including 
Mitter Sen. There does not seem to 
be any reason why Mehr Chand 
should be arrested at present at all 
events until it is seen what the result 
of the attachment of the property 
belonging to the family is- 

As regards Kukam Chand no such 
reason for not issuing a warrant ex¬ 
ists and the only point urged in the 
grounds of appeal is that as an ap¬ 
peal is pending from the decree 
sought to be executed a warrant of 
arrest should not have issued. The 
execution of the decree however has 
not been stayed and the mere fact 
that an appeal is pending is no 
reason for not enforcing execution by 
arrest of the judgment debtor. When 
Hukam Chand appear*, before the 
Court he will have an opportunity of 
showing cause why he should not be 
confined in the Civil prison and if he 
is not satisfie-l with the order that is 
passed he will be at liberty to appeal 
from it. 

I accept the present appeal so far 
as Mehr Chand is concerned and set 
aside the warrant issued against him. 
As far as Hukam Chand is concerned 
the appeal is dismissed. 

Appeal partly accepted. 


(1) [1909] 32 All. 3-6 A. L. J. 912— 
3 I. C. 46. 
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(Foll Bench) 

Broadway, Harrison, and Moti 
Sagar, JJ. 

The Notified Area Committee , Una, 
through its Secretary—Defendant— 
Petitioner. 

v 

Amar Singh and others —Plaintiffs— 
Respondents. 

Civ. Rev. No. 489 of 1921, Decid¬ 
ed on 9tb May <923. from the decree 
of Munsif, with powers of a Judge, 
Sm. C. Court, Una, Hoshiarpur, 
D/-i2th March, 1921. 

Punjab Municipal Act ,Sa. 842 and 61 (b\— 
Powers of Local Government. 

The powers cooferred by S. 2U are limited 
to the imposition of taxes desoribed in 
»• 61 (b>. (P 361 c 2j 

Madan Qopal tor Fakir Chand— 
for Petitioner. 

H. Jogan Nath —for Respondents. 

Harrison, J. Tho question refer” 
red for decision is whether the Local 
Government has power under S. 242 
(1) (a) of the Punjab Municipal Act 
to impose in a notified area those 
taxes, which a Municipal Committee 
can only impose with the previous 
sanction of the Governor General in 
Council or whether its powers are 
restricted to the imposition of the 
tares detailed in S. 61 (B) of the Act, 
for winch on'y the previous sanction 
ot the Local Government is required. 
It is contended that inasmuch as 
S. 242 is silent as to the question of 
sanction the Local Government has 
under the Act taken upon itself the 
right reserved to the Governor 
Ger eral in Council under S. 61, that 
he fact that the section does not 
recite the suSjtituuon of the 
Local Government for the Governor- 
General in Council in so many words 

is immaterial inasmuch as the Act 

™ eDted . t0 ’ and that if fche °nly 
possible construction of the words 
used be that the necessity of Stain¬ 
ing the previous sanotion of the 

SSI? 1 E°£STJ al ia Council doe « no? 

n . otlfied areas that meaning 
must be given effeot to. It aDDears 
to me that there is no force whatever 


in this argument and that the con¬ 
fusion, if any, is due to the failure 
to realise that the procedure in in¬ 
troducing taxation in Municipalities 
falls under two distinct heads or 
rather is divided into two consecu¬ 
tive chapters. In the first place the 
sanction of the necessary authority 
has to be obtained and, until this has 
been done, the Municipal Committee 
does not function as an authority 
imposing taxation. It doubtless has 
to correspond with the sanctioning 
authority and to observe certain 
necessary preliminaries with a view 
to obtaining the sanction. When 
and if the sanction is obtained then, 
and not before, has a Municipal 
Committee apy power to act under 
b. 61. It then imposes the tax. In 
notified areas this latter action is 
performed by the Local Government 
and not by any Committee but the 
fact that Local Government is sub¬ 
stituted for the Committee in no way 
alters the procedure. The material 
with which the imposing authority 
deals is the contemplated tax, as. 
sanctioned, and the authorisation off 
the Local Government in S. 242 to 
perform the functions of the Com¬ 
mittee in this respect is clearly 
limited to the same field. It imposes 
what has been sanctioned. The faot 
that in a certain large class of taxes 
the Local Government is itself the 
sanctioning authority does not affect 
the position It can of course at the 
same time sanction and impose a 
tax or it can even take for granted 
its own sanction, but the taxes, for 

the imposition °f which the sanction 
of the Governor-General in Council 

is an indispensable preliminary con- 
unVia’fhV* 11 8acred| and ’ until and 

ed the T?? 0n haS b6en 0btain - 

less h The G ° Ver, J menfc is Power- 
iess. the answer, therefore, to the 

rerfIf. fcbafc fc he P° W0 rs confer- 
Zt S S - H 2 are liraited to the im. 
S61*B). ° f taX ° S desoribed >n 

Broadway, J.—I agree in the 
posed answer to the Reference. 

Moti Sagar, J.—I oonour. 


pro- 
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Moti Sagar, J. 

Bhup Sniy/i-Defendant—Appellant. 

v. 

Prem Singh an l others —Plaintiff & 
Defendants—Respondents. 

C. A. No. 713 of 1923, Dtdeed on 
3rd July 1923, from the Order of D J. 
Ludhiana, D/-21st February 1923. 

(a) Custom — Punjab—Alienation — Can be 
avoided by son born after alienation if before 
alienation a person who could challenge it did 
not ratify before the birth of the son. 

A transfer by an owner who has no heir 
existing at the time to challenge alienation 
oannot he contested by son begotten bj the 
owner after the date of the transaction unless 
there was in existence at the date of the 
transfer some one who could challenge it an! 
such person did not ratify it before an after 
born son was begotten. 55 P. R. 1903 foil. 

(P 363 C 2] 

♦ (6) Civil P.C., 0. 41 R. 23—Inherent power. 

Apart from 0.41 R. 23 the Court has inherent 
jurisdiction to remand the case. 44 Cal 939, 
53 I. C. 117, 3 Pat, L. J. 253 and 5 Pat. L. J. 
146 foil. iP 363 C 11 

Shea Narain —for Appellant. 

Nand Lai —for Respondents. 

Judgment.—This is an appeal from 
an order of remand, dat-d the 21st 
February 1923. made under order 41 
rule 23 of the Code of Civil Procedure 
The matrial facts of the case are the 
following :—On the 5th of August 
1911 one Budha and his step mother 
Mt Ratno executed a deed of sale in 
respect of 4 I bigha -, 6 bisioas, 19 
biswansis pulchta of land in manga 
Rorian in the Tahsil and District of 
Ludhiana in favour of one Bhup Singh 
Defendant No. 1, for Rs. 5,000. In 
December 1920 the plaintiff, who is 
the minor son of Budha brought this 
suit for a declaration that the aliena¬ 
tion was without consideration and 
legal necessity and that it should not 
affect his reversionary rights after 
the death of the alienors. It was 
further alleged in the plaint that the 
land in suit was ancestral and that 
the plaintiff’s father, who was a 
simple minded person, had been over- 
reachel by the vendee defendant No-1 
in this case. The defendant admitted 
the ancestral character of the land 
but repudiated the other allegations 
made in the plaint, and the main 
question which, therefore, arose for 


the determination of the Court in this 
case, was whether the alienation in 
question was or was not for considera¬ 
tion and legal necessity. It appears 
that certain mortgages had been 
created in respect of this land prior 
to the date of the plaintiff’s birth, 
some in favour of the present vendes 
and some in favour of third parties. 
The consideration for these mortgages 
was included in the sale-deed in ques¬ 
tion, and they were redeemed by the 
present vendee. 

The trial Court held that the mort¬ 
gages, which were made prior to the 
date of the plaintiff’s birth, were not 
open to attack, in asmuch as they 
were more than 12 years old and that 
the plaintiff, who was an after-born 
son, had no locus standi to impeach 
them In respect of other items form¬ 
ing part of the consideration recited 
in the sale-deed, the finding of the 
Court was that necessity in respect 
thereof had been fully established. 
As a result of these findings the plain¬ 
tiff’s suit was dismissed in its entirety. 
On appeal by the plaintiff the learned 
District Judge held on the authority 
of 71 P. R- 1898 that the view of the 
law taken by the first Court, as 
stated above, was erroneous and that 
in the present suit, which was in 
respect of the sale executed in 1911, 
it was open to the plaintiff, so far as 
the question of limitation w t as con¬ 
cerned, and without reference to 
other questions, to attack the mort- 
gages made prior to the date of his 
birth, the consideration of which was 
includ'd in that of the sale. He 
accordingly remanded the case for a 
fresh decision to the Court of first- 
instance under Order 41, rule 23 of 
the Civil Procedure Code. There was 
a further question raised in the grounds- 
of appeal to the lower appellate Court 
that the price of the land at the tim® 
of the sale was Rs. 15,000 and that it 
was not an act of good management 
on the part of the alienors to sell it 
for Rs. 5,000. No finding had been 
arrived at by the Court of first instanoe 
on this point and it was directed by 
the learned District Judge that the 
trial Court should take their point 
also into consideration and gi^ 0 * 
finding as to the value of the land ai 
1 time o th sale. 
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Against this decision a second 
appeal has been preferred to this Court 
by the defendant through Pandit 
Sheo Narain, and I have heard Dr. 
Nand Lai on behalf of the respondent. 
The first contention raised by Pandit 
Sheo Narain is that the order of 
remand under Order 41 rule 23 was 
illegal, inasmuch as the puit had not 
been decided by the Court of first 
instance on a preliminary point. His 
second contention is that the learned 
District Judge has not kept in view 
the distinction which obviously exists 
between cases in which an alienation 
is not open to attack by reason of the 
fact that the person attacking it has 
no locus standi to maintain the suit 
and those in which an alienation can¬ 
not be impeached merely because the 
suit in respect thereof is barred by 
Imitation. He argues that 7! P. R. 
1898, on which the learned Dislrict 
Judge has relied, is distinguishable 
inasmuch as the plaintiff in that case 
was not an after born son and no 
question arose therein as to his lorus 
standi to maintain the suit. In my 
opinion there is no force in the first 
contention and it must ho overruled. 

It is true that the suit was not decided 
by the Court of first instance on a 

fwlK mary P° infc .butIdo not think 
that the powers of an appellate Court 
as regards remand are restricted to the 
case specified in Order 41, rule 23 of 
the Civil Procedure Code only. It has 
been repeatedly held that the Court 

‘ 1 S inherait ^dictioni 

recognised and preserved in the Code 

thnn fk rd0r a roraand in cases other 

m “ 2 h ,° Tl in 0rder 41 

r j lf lt be necessary for the 
jends of justice, videii Cal., 929 • 3 P a t 

V-’S'S 1 - 0 - 4 " aais l j 

”• in tbo presont case 

Si fSSpt 

be confirmed 14 the ^°re, 

8 ? C01jd quest mn the law as 
laid down in the Full Bench tnL 
reported as 55 P. R. 1903 
the PuniaK n \ 13 under 

Punjab Customary Law a transfer 
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by an owner who has no heir existing 
at the time competent to challenge it 
cannot be contested by a son begotten] 
by the owner after the date of the] 
transaction unless there was in exis-1 
tence at the date of the transfer some 
one who could challenge it and such 
person did not ratify it before an 
after-born son was begotten. This 
means that two facts must clearly be 
proved before advantage can be taken 
of the rule laid down iti this authority, 
namely, (1) that no heirs competent 
to challenge the alienation were in 
existence at the time the alienation 
was male ; and (2) that if they were 
in existence, they did not ratify the 
transfer before the after-born son was 
begotten. Pandit Sheo Narain argues 
that the burden of proving both these 
points was upon the plaintiff and that 
he has failed to discharge it. Dr. 
Nand Lai, on the other hand, contends 
that the point was never specifically 
raised and that the appellant should 
not be allowed to urge it in second 
appeal. It appears, however, from an 
application made by the defendant in 
retrial Court on the 13th of June 
192. that the question as to the plain- 
titrs (ocus standi to maintain the suit 
was definitely raised but no issue was 
framed by the Court on this point, as 
1 Wa3 of opinion that the issues 
already fixed were comprehensive 
enough to include this point. I am 
not inclined to accept this view. The 
only issues framed were ( 1 ) was the 

C L° n J S,de , ration and necessity, 
and (2) had the plaintiff no locus 


o f /~r w,, J . , ,, *- - IUIUV 

5 "' !° challenge the sale by ML 
Katno because his father had joined 
in the sale ? These issues clearly did 

br-nr/o-n^ 6 ^? 6911011 Whi0h lla * now 

th« ni" 8 ?®,? before tne> namely, that 
the plaintiff as an afeer-born son had 

It ann“ S ^ a f ra/ ‘ t0 maintain the suit. 

probahlt r3 t .° l m , e k that the Parties were 

i P ssues bl a y n T' 3 .® d by the form of the 
issues and did not, therefore, lead 

Unh Ihn ° n I th6 tW ° set 

case^satiQ^ 9 f In ., order to decide the 

Clear? fl ‘n fa 0 t S nl L it is neoe ^ary that 

rrr/ should be fixt;d and the 
case sent down to the Court of first 

the *° r a . fresb decision on all 

Shoufd h ntS Y\ 3in ,X in the oase. I 
S db ?? te , dthat the findings of 
the Court of first instance on other 
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items forming part of the considera¬ 
tion of the sale deed have not been 
challenged before me, and it is only 
the mortgagts made before the date of 
the plaintiff’s birth that have been 
called into question. I frame the 
following issues and remit the case to 
the Court of first instance for a fresh 
decision after parties have been given 
an opportunity to produce their evi¬ 
dence :— 

(1) Were any heirs competent to 
challenge the alienation in existence 
at the time when the mortgages in 
question, namely, A—1 ; A-2 ; A-4 
and B-l were made ? 

(2) If so, whether they ratified the 
alienations before the plaintiff was 
begotten ? 

(3) If they were in existence but did 
not ratify whether the alienations 
were for consideration and legal 
neoessity ? 

(4) What was the value of the land 
at the time when it was sold and 
whether the sale was an act of good 
management on the part of the 
alienors ? 

Stamp on appeal to be refunded; 
other costs to be costs in the case. 

Case remanded. 
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Scott-Smith, J. 

Amir Chand —Appellant. 

v 

Hakim Ali and others —Respondents. 
S. A. No. 2382 of 1921, Decided on 
8th June 192?, from the decree of D.J. 
Amritsar, D/-15th July 1921. 

Legal Practitioner—Fees should be calculat¬ 
ed on the value for jurisdiction in suits falling 
unde *■ Court fees Act, S. 7 fiv) (d). 

In suits falling under Court Fees Act S. 7 
(ir) (d) the valuation for Court fees and juris¬ 
diction is the same. i. e., the value at which the 
relief is valued in plaint, which also is the basis 
for calculating pleader’s fees. [P. 36i C. 2j 

Kanwar Dalip Singh —for Appel¬ 
lant. 

Niaz Muhammad —for Respondents. 

Judgment—This is a second appeal 
upon a question of c «ts. The plain¬ 
tiff-appellant sued for an injunction 
restraining the defendants from de¬ 
molishing and rebuilding certain 
houses. On the day before the defen¬ 


dants’ reply was put in, the plaintiff 
put in an application in Court saying 
that for certain reasons given he 
wished to withdraw his suit. The 
Trial Court upon this dismissed the 
suit with costs. The plaintiff appeal¬ 
ed to the District Judge on the ques¬ 
tion of costs and his appeal was 
dismissed. 

The only point argued before me is 
as to the amount of Pleader’s fee al¬ 
lowed. The Trial Court allowed 
Rs. 200 calculated at five percent on 
the value for purposes of jurisdiction 
as given in the plaint. The conten¬ 
tion on behalf of the appellant is that 
the foe should be calculated upon the 
value of tne suit as fixed by the plain¬ 
tiff for purposes of Court fee namely 
upon Rs. 110. The suit is one of the 
nature described in S.7 (i) (d) of the 
Court Fees Act and in such a suit the 
amount of Court fees shall be com¬ 
puted according to the amount at 
which the relief sought is valued in 
the plaint and in accordance with 
S. 8 of the Suits Valuation Act the 
value as determinable for the com¬ 
putation of Court fees and the value 
for purposes of jurisdiction shall be 
the same. The plaintiff could not 
therefore fix the value for purposes of 
jurisdiction at Rs. 4000 and that for pur¬ 
poses of Court-fees at Rs. 110. He paid 
Court fees on Rs. 110 only and, there¬ 
fore, it is clear that the value for pur¬ 
poses of Court fees was put at that 
sum and the value for purposes of 
jurisdiction must be held to be the 
same : see Barru r. Lachhman (1). 
The Court ought to have asked the 
plaintiff to re-state the value but it 
did not do so and, therefore, I think 
Rs. 110 must be taken as the value 
for both purposes In these circum¬ 
stances Pleader’s fees should be cal¬ 
culated on Rs. 110 and according to 
rules it comes to Rs. 5-8 only. 

I therefore, accept the appeal and 
direct that the decree be modified ac¬ 
cordingly. Costs in this Court in the 
lower appellate Court shall be borne 
by the parties. 

Appeal accepted. 


(1)11913] 111 P.R: 1913-228 P.W.R. 
1913-23 P.L.R. 1914—22 1.0. 

503. 
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Martineau and Moti Sagar, J J. 

Bashu Ram and another — Plain¬ 
tiffs—Appellants. 

v 

Piara Chand —Defendant—Respon¬ 
dent. 

S. A. No. 1292 of 1921, Decided on 
25th April, 1923, from the decree of the 
Dt. J., Rawalpindi, D/-lst April 1921. 

(a) Punjab Courts Act, S. 41—Order itself 
may amount to a certificate . 

Where the order of the Dt. J. was in the 
following terms;— 

“I have held that parties are bound by Hindu 
Law. Petitioner’s contention is that they are 

Tbe is conflicting 

and difficult. The question affects a whole 
village and is thus important. I accordingly 

Sourt * Ac t*’*" Cate UDd0r S ' 41 ° f the PuD i° b 

„ H f 1 * ' * that j th i" order it8elf amounts to a 
certificate and that the requirements of the 
section had been satisfied. |P 355 q 2] 

(b) Custom—Punjab—Adoption-Rai Brahmans. 
In the villages of Mohra Bhattam and 

Bawal P'°d' Tabail of the 
Ri^n, P ‘j dl Dt ‘ Brahmans “re governed by 
jf“ d “ ^ aw and . aQ Coition of uncle’s 
dauKhtcr s son or wife's brothers son is valid 

^ IP 365 C 2) 

M. 8s Bhagat —for Appellants. 

Tele Chand — for Respondent, 

Judgment-The plaintiffs sue for a 
declaration that they are the owners 
ot the lands and houses left by their 
brother Sant Ram, who died in 1917. 

nnH^ 6 ’ u fc . who is Sant Ram's 
uncles daughters son and also Sant 

t ^r f69 br0ther ' 8 so °- claims 
title to the property on the ground 

i h wiU a ?n l ? ara f ad °P ted bim and made 
a will m his favour. The suit has 

been dismissed, the Courts below 

Dartip g COnCUrred il \ finding that the 
P ^ are governed by Hindu Law 

hav«l hat the ad °P tion and the will 

olainHff n K r ° Ved and are valid ’ T he 
plaintiffs have preferred a second 

? p t p h \ a t’ lhe Which f ' the main contenti °n 
cusf„m. the Pani8S "* «"■— by 

beh.n'fTtlr' 7 ° bi ! ction iB on 
behalf of the respondent that there is 

Certificate from the Dis! 

^ V 1 !.®? ° f 

that there is no certificate apart from 
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the order of the District Judge grant¬ 
ing one, but tht appellants have filed 
a copy of that order which is in the 
following terms:— 

“I have held that parties are 
bound bv Hindu Law. Petitioner’s 
contention is that they are bounj by 
custom. The evidence is conflicting 
and difficult. The question affects a 
whole village and is thus important. 
I accordingly grant a certificate 
under S. 41 of the Punjab Courts 
Act.’ 1 

We think that this order itself 
amounts to a certificate and as, when 
read with the application on which it 
was passed, it is found to contain allj 
the particulars required by S. 41 of the) 
Act we hold that the requirements ofl 
the section have been satisfied and 
we overrule the objection. 

The property in suit is situate in 
the villages of Mohra Bhattan and 
Mangot in the Rawalpindi Tahsil of 
the Rawalpindi District. Sant Ram 
was a Rat Brahman or Bhat of Mohra 
Bhattan, and the tillage was named 
after the Bhats who inhabited it 
The material facts are given in the 
following passage from the judgment 
of ( the learned District Judge:— 

vr ?° th D L he villages in question, 
Mohra Bhattan and Mangot, are 

populated in the main by Rai Brah¬ 
mans. There are about 140 houses in 
both the villages and there are less 
than six houses belonging to other 
persons. There are two dhoks how¬ 
ever, in the village. Dhok Sayadan 
seem to contain two houses of 
Sayads and Dhok Hashu contains 
four houses of occupancy tenants. 
These Sayaj/s are owners by purchase 
in the vnlage. There are a few 

barbers ’ \£ htwar ' and a whose 
presence there may only be tempo- 

daVs R b °l h thG Tillag0s the lombar. 

dars are Brahmans. There is also evi- 
dence to show that there are only 

?°~ 50 . P i oughs m those villages 

W« g if t ?K fU ^ llieSnumber 140 ’ ^ 

spite of this it would seem that nu- 

th!m US i Brah ™, ans do Plough the land 
themselves though there are some 

T te “ a ^ t3 - Further there are 

in saS- 6 ^ ° f i he vilIages * who are 

Tho ^ 1D the polioe * army eto 
Then there are others who are shop 

keepers, Oranthis , tonga drivers, and 
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pony hirers etc: It is also in evidence 
that some of the poorer members still 
take birt and perform priestly func¬ 
tions, though this has become less 
common than formerly. Even plain¬ 
tiff's own witness (P. W. 5) further 
admits that some still wear the 
sacred thread.” 

It is, as the learned District Judge 
observes, difficult to say whether the 
principal means of livelihood of the 
Rai Brahmans is agriculture or ser¬ 
vice, since so many are in outside 
employ and engaged in other occupa¬ 
tions. The proprietary body is also 
no longer homogenious, as persons of 
different tribes such as Saga Is, Gha- 
khars, Khatris , Mohyats, etc: have 
become owners by purchase. Still 
the majority of the proprietors are 
Rai Brahmans, and the learned Dis¬ 
trict Judge seems to be right in say¬ 
ing that they form a fairly compact 
village community and that their 
basic occupation is agriculture, and 
that thus the onus, which originally 
rested on the plaintiffs, is shifted to 
the defendant to prove that they are 
governed by Hindu Law. He has, 
however, held that the onus has been 
discharged by proof of the fact that 
there have been numerous uncon¬ 
tested alienations in the village as 
well as many adoptions, and by 
proof of certain instances in which 
daughters have succeeded to property 
in tiie presence of collaterals. 

There have been 44 sales in the 
village, of which 21 were in favour 
of a Khalri and many others in favour 
of persons of various castes besides 
Brahmans, and 15 gifts. None of 
these alienations have been contested. 
The learned District Judge has men¬ 
tioned a case in which Mr. Stephen 
decided in 1903 that the parties fol¬ 
lowed custom, but that case is not in 
point as it related to another village 
and the parties to it were Mahal Brah¬ 
mans and not Rai Brahmans. There 
have also been many adoptions of 
sons or grandsons of daughters or 
sisters One of these was contested 
by the plaintiffs family and the 

suit failed. . 

Besides the alienations, there are 
two instances mentioned by D. Ws. 7 
and 18 in which daughters have suc¬ 
ceeded in preference to the collaterals. 
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Only two instances to the contrary 
have been cited and both are capable 
of explanation. One Chet Ram was 
succeeded by his collaterals, but the 
land was very small in area and it 
was in mortgage with Gurdit Singh 
(D. W. 11) at the time of Chet Ram’s 
death, so that the daughters may not 
have thought it worth while to claim 
it. Moreover the mutation took place 
only in 1917, so that the succession 
may yet be contested. The ether 
instance is that of the succession to 
the property left by one 'Bharo, and 
the explanation of her daughter not 
succeeding is given by the latter’s 
husband D. W. 11, who says that 
there was only a small quantity of 
land and that the collaterals were his 
sister’s sons. 

None of the authorities cited before 
us appear to be on all fours with the 
present case. 56 P. R. 1909, on which 
counsel for the appellants relies, 
does not help him, as no evidence was 
given in that case to rebut the pre¬ 
sumption which it was held arose in 
favour of the parties following cus¬ 
tom. In 34 P. R. 1911, although many 
alienations were shown to have taken 
place, only one of them was perma¬ 
nent transfer to a non-Brahman, and 
the power of alienation was restricted 
by the provisions of the wajib-ul-arz. 

There is one case, not cite! before 
us, which in some respects resembles 
the present case, namely, 59 P. R. 
lP08acase relating to Brahmans of 
Gopalpurin Amritsar District. Those 
Brahmans formed, as in the present 
case, a compact village community 
and they followed agriculture al¬ 
though they were not wholly depen¬ 
dent upon it and followed other pro¬ 
fessions also. Bui in a previous case 
a daughter’s son had been allowed to 
succeed as it was found to be pro¬ 
ved that daughters excluded colla¬ 
terals, and as the evidence adduced in 
the case before the Chief Court did 
not lead to a different conclusion the 
findings of the Lower Courls that the 
plaintiff’s family were governed by 
Hindu Law as regards alienation of 
ancestral property were affirmed. 

We think that in the present case 
the learned District Judge is right ini 
finding that the defendant has suc-l 
needed in discharging the onus of pro-| 
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▼ing that Sant Ram was governed by 
Hindu Law. 

As regards the validity of the 
defendant’s adoption, although 
under the strict Hindu Law the ad¬ 
option of a person standing to his 
adoptive father in the relation in 
which the defendant stood to Sant 
Ram would not be permissible, it 
must be borne in mind that that law 
is, in practice, often modified by cus¬ 
tom, and we find in the present case 
sufficient evidence that it has been so 
modified in respect of adoptions, 
Bisters and daughter’s sons and grand¬ 
sons havinsr, as already remarked, 
been adopted in several instances, and 
no such idoptions having ever been 
declared invalid. 

The aDpeal consequently fails and 
we dismiss it with costs. 

Appeal dismissed. 
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Shadi Lal, C. J. 

Piara Ram— Defendant—-Petitioner, 

v. 

Ganga Ram —Plaintiff—Respondent- 

Civil. Rev. No. 75 of 1922, Decided 
on 28th June 1922, from the decree of 
Munsif, First class, Jhang, D/-I7th 
August 1921, 

Civil P. Code, 0. SI Rr.SS ti 63—Apoly 
attachment of debt—The party against whom 
mn order is made, cannot in another proceeding 
assert,his rights unless a suit is brought under 
R.6S. 

Thejprooedure laid down in rules 58 to 63 
appliea to a debt attaohed in execution of a 
decree and an order made agaiuat the alleged 
debtor ia binding upon bim if he doea not 
institute a auit for declaration that no debt 
wai due from him within a'year from the date 
•f the order pa*aod againet him. And uuleaa 
a suit ia brought as provided b? rule 63 the 
party against whom the order ia made oannot 
assert either as plaintift or ae defendant in 
any other suit or as a party t • any other pro- 

* h ® r '8 ht denied to him by the order. 
38 B, 631 foil. 367 c 2 j 

Beni Prasad Khosla— for Petitioner. 

Mukund Lal Puri— for Respondent' 

Judgment—The facts of this case 
are briefly as follows:—In execution 
of a deoree obtained by one Masta 
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Ram against Shada, the decree-holder 
attached a debt-alleged to be due by 
the defendant, Piara Ram, to the judg¬ 
ment-debtor, Shada. It appears that 
Piara Ram raised an objection that 
no debt was due by him to Shada, but 
the Executing Court did not accede to 
the objection and passed an order 
advertising the sale. In November 
1920 the plaintiff, Ganga Ram, pur¬ 
chased the debt at the auction-sale, 
and has now brought this suit for the 
recovery of the money against Piara 
Ram. 

The Trial Judge holds, that, as the 
defendant, Piara Ram, did not bring 
a suit within one year in accordance 
with the provisions of O. 41, R, 63, 
Civil Proeednre Code, he is precluded 
from urging that no money was due 
from him to Shada. The learned 
Counsel for the defendant contends 
that the statutory period of one year 
had not expired when his client 
denied in the written statement his 
liability to Shada, and that it is not 
necessary that he should have filed a 
suit in order to establish his conten¬ 
tion. But, as pointed out in Vulla’s 
Civil Procedure Code, 7th Edition, 
page 615 unless a suit is brought, as 
provided by rule 63. the party against 
whom the order is madec<nnot assert, 
either as plaintiff or as defendant in 
any other suit or as a party to any 
other proceedings the right denied to 
him by the order. Further it has been 
held in Tayabali v Atmo Ram (1) that 
the procedure laid down in rules 58 to 
63 applies to a debt attached in exe¬ 
cution of a decree, and that an order 
made against the alleged debtor is 
binding upon him if he dots not 
institute » suit for a declaration that 
no debt was due from him. within a' 
year from the date cf the order passed 
against him. 

For the aforesaid reasons, I am of 
opinion that no ground for my inter¬ 
ference has been established. The 
application for revision is, therefore, 
dismissed with costs. 

Application dismissed. 


(1) [1914] 38 Bom. 631-66 Bom. L 
R. 520—25 I. C. 375. 
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Broadway and Moti Sagar, JJ. 

Iftikhar Alt Khan and others- Defen¬ 
dants— Appellants. 

v. 

Ri-alat Khan and others —Plaintiffs- 
Respondents. 

S. A. No. 2692 of 1921, Decided on 
19th July 1923, from the decree of D. 
J. Karnal, D/- 24th August 1921. 

Punjab Courts Act. S. 41 (S)— Does not pro¬ 
hibit supporting a decree by agitating a ques¬ 
tion of custom by cross objections without certi¬ 
ficate. 

S. 41 (3) only provide* that an appeal shall 
not be entertained on questions relating to 
custom without a certificate aDd does not In 
any way prohibit a respondent from agitating 
the question of custom in answer to the appeal 
and from supporting the decree on any of the 
grounds that may have been decided against 
him in the Court below under Order 41 rule 
32. IP- 369. C. 2] 

Jagan Nath —for Appellants. 

Manohar LaI and Shamair Chand — 
for Respondents. 

Judgment.—On the 15th of Novem¬ 
ber 1915 one Saadat Khan, a pathan of 
Gohana, sold 413 bighas of land to 
defendants 2, 3 and 4 for Rs. 11,900/-. 
The plaintiff, who is the minor son of 
Saadat Khan thereupon brought this 
suit for a declaration that the sale 
was without consideration and legal 
necessity, and that it would not affect 
his reversionarj rights a 1 ter the death 
of the vendor. It was alleged ; n the 
plaint that the vendor was a debau¬ 
chee, and that he had contracted a 
large number of debts for immoral 
purposes. The defendants repudiated 
the claim, and alleged that the sale 
was for necessary purposes. A fur¬ 
ther contention was raised on their 
behalf to the effect that Pathans of the 
Rohtak District had unrestricted 
powers of alienation and that conse¬ 
quently the plaintiff had no right to 

sue. 

The trial Court found necessity 
established to the extent of-Rs. 2,300/-, 
only, and decreed the plaintiffs suit 
subject to his paying that sum to the 
defendant-vendees. On appeal the 
learned District Judge Mr. Spencer 
following 76 P- R. of 1914, heldl that 
the onus of proving that Saadat Khan 
had an unrestricted power of aliena¬ 


tion was upon the defendant vendees 
and that they had failed to discharge 
this onus. He further held that full 
consideration had passed and that it 
had not been shown that the money 
had been taken for or spent for im¬ 
moral purposes. No finding was arriv¬ 
ed at on the question of necessity and 
the suit was eventually dismissed. 

Against this decision a second ap¬ 
peal was preferred to the High Court, 
and in the memorandum of appeal 
the findings that the plaintiff’s 
father was not a debauchee and 
that full consideration had passed 
were challenged. These findings were, 
however, obviously findings of fact, 
and it was not competent to the High 
Court to go behind them. But as no 
finding had been arrived at on the 
question of necessity, the High Court 
remanded the case to the lower appel¬ 
late Court under Order 41, rule 23, 
Civil Procedure Code, with a direction 
that a definite finding should be arriv¬ 
ed at on this question and the case 
should then be disposed of according 
to law. 

At the hearing of the appeal no ob¬ 
jection appears to have been taken by 
the defendant vendees in answer to 
the plaintiff's appeal that the finding 
of the learned District Judge on the 
question of custom was erroneous and 
that Pathans of the Rohtak District 
had unrestricted powers of alienation. 
When the case went back an appli¬ 
cation was made to the learned Dis¬ 
trict Judge. Mr. Skemp, that the de¬ 
fondant-vendees should be allowed an 
opportunity to produce further evi¬ 
dence in the case on the question of 
necessity. T’he learned District Judge 
refused to accede to this prayer, and 
held that on the record as it stood 
there was no evidence indicating 
necessity for any part of the expendi¬ 
ture, and dismissed the appeal except 
with regard to the items of Rs. 2,300/- 
which had been found to have been 
raised for necessity by the trial Court 
and in respect of which no objection 
had been taken by the plaintiff on 
appeal. Against this decision the 
defendant-vendees have preferred a 
second appeal to this Court through 
Mr. Jagan Nath, and we have heard 
Mr. Manohar Lai' for the respond¬ 
ents. 
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It appears that before the appeal 
was filed the defendant-vendees had 
made an application to the District 
Judge for the grant of a certificate 
under S 41 (3) of the Punjab Courts 
Act. This application was refused on 
the ground that there was no question 
of oustom involved in the casa, and 
because no such questioa had been 
decided by the Court. Against this 
refusal to grant a certificate the defen¬ 
dant-vendees have also filed an appli¬ 
cation for revision in the Court in 
which it has been contended that the 
certificate has been refused on insuffi¬ 
cient grounds, and that the learned 
District Judge has erroneously refused 
to exercise jurisdiction which lay vest 
ed in him under the law. Mr. Jagan 
Nath’s argument is toat the order of 
remand made by this Court on the 
20th of June 1921 was not limited in 
its scope and that, inasmuch as the 
remand had been ordered under Order 
41, rule 23 and not under rule 25 of 
the Civil Procedure Code, it had the 
effect of opening up the whole case 
for a fresh decision. He further con¬ 
tends that, inasmuch, as the learned 
District Judge had given no separate 
finding of his own on the question of 
custom, he should be taken to have 
adopted the finding of his predecessor, 
Mr. Spencer, in regard to it, and that 
he is wrong in holding that there was 
no question of custom involved in this 
appeal. With this contention we are 
unable to agree. In our opinion the 
order of remand is very clear in its 
terms and does not admit of any doubt 
whatsoever. The findings relating to 
the character of the vendor and to the 
passing of the consideration were 
clearly findings of fact, and could not 
be impugned in second appeal. No 
objection was raised by the defendant- 

‘S 16 corr0 ctness of the 
District Judge s decision on the ques- 

JpDetl wh UhS r6pl7 t 0 l he P lainti ff*s 
filff f , th J ejr were fully compe- 

ofl 0 p tak fo Under J 0rder 41 > rule 22 

of the Civil Procedure Code and 

only question on which a rem^d 
could ba orderad and was .sYZh J* 

alle a t’ad rdered if * 3 t0 ' father the" 
aala had or had not been made 

to go into any other question axoaf? 
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that of necessity, and he was right in 
our opinion in holding that there was 
no question of custom involved in this 
case on which a certificate could be 
granted. It is argued that the defend¬ 
ant-vendees could not agitate the 
question of custom in answer to the 
plaintiff’s appeal without a certificate 
under S. 41 (3) of the Punjab Courts 
Act. We do not think that this con¬ 
tention is sound. S. 4L (3) of the 
Punjab Courts Act only provides that 
an appeal shall not be entertained on 
questions relating to custom without 
a certificate, and does not in any way 
prohibit a respondent from agitating 
a question of custom in answer to the 
appeal, and from supporting the dec¬ 
ree on any of the grounds that may 
have been decided against him in the 
Court below under Order 41, rule 22 
of the Civil Procedure Code. We, 
therefore, hold that, inasmuch as the 
defendant vendees failed to raise this 
question at the time when the order of 
remand was made, they must be taken 
to have waived it. In these circum¬ 
stances there can be no doubt that the 
learned District Judge was right in 
refusing to grant the certificate, and 
we decline to interfere. We dismiss 
the petition with costs 


un tae question of necessity it has 
been urged by Mr. Jagan Nath that his 
clients should have been given an op¬ 
portunity to produce further evidence, 
and that the learned District Judge 
was wrong in holding otherwise. Hav¬ 
ing regard to the grounds of appeal 
taken by the defendant-vendees in 
their memorandum of appeal to the 
District Judge, we do not think that 
this contention is sound and we refuse 
to entertain it The learned District 
Judge, after a full consideration of the 
evidence on the record, has found 
that no necessity has been establish¬ 
ed, and we cannot go behind this find- 
mg in second appeal. 

The result is that the appeal fails 
and is dismissed with costs. P 


Appeal dismissed. 
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Chevis and Harrison, JJ. 

Waziri Mal and oMers-Defendants- 
Appellants. 

v. 

Ganga Ram and others — Plain¬ 
tiff & Defendants-Respondents. 

F. A. No. 2697 of 1916, Decided on 
21st February 1922, from the decree of 
Senior Sub. J. Ludhiana D/-23rd 
August 1916. 

(a) Hindu Law—Alienation in favour of a 
distant reversioner is not surrender—Aliena¬ 
tion by widow without necessity is voidable 
only at the option of next reversioner. 

Surrenders of life estate, under Hindu 
Law, are sin ply cases of accelarating succes¬ 
sion to the next heir, which mean that the 
female lifetenant effaces, hersell and succes¬ 
sion of the whole estate goes on to the next 
heir just as if the life-tenant had died. But 
a transfer in favour of any person other than 
the nearest reversioner is an alienation and 
not a surrender. 27 I. C. 167; 16 Bom. L. R. 
699; 39 B. 87 foil. 

An alienation by a Hindu female although 
made without necessity is not absolutely void 
but is only voidable. Tbe option of avoiding 
such an alienation rests with the next heir 
and nobody else has the right to challenge it. 

[P. 371 n. 1.2] 

% (6) Adverse possession—Tying cattle on 
open site does not constitute — Trespasser 
cannot claim compensation for building on pro¬ 
perty while in his pnsstssion. 

Tying up cattle and storing cowdung 
cakes cn an open site are not sufficint to 
prove adverse possession of the site. ]P 372 C 2] 

Where a trespasser ape ids money on ad¬ 
ditions to tbe property of whioh he is in 
wrongful possession and kuows that an 
action for his ejectment is likely to be brought, 
he does so at his own risk and can Dot get any 
compensation on i jectment from the property 
nor is he entitled to disturb the property by 
dismantling any portionq of it though that 
part be built by himself. IP. 373 C. 2] 

Tek Chand and Jagan Nath —for 
A ppellants. 

Moti Sagar and Balioant Rai —for 
Respondents. 

Chevi*, J.—In this case the plain¬ 
tiff, Ganga Ram has been given a 
decree for possession of 19 shops and 
for mesne profits for three years. 
The principal defendant is Waziri 
Mal defendant No. 1. His son, 
Puran Chand, is defendant No. 2 
while Musammat Daropdi and Mt. 
Atma Devi are defendants No. 3 and 
4 . The two last are daughters of 
*’ W an Chand, brother of Ganga Ram. 


Mt. Daropdi has two minor 
sons and Mt. Atma Devi, who has 
since died, has left Sat Parkash, a 
minor son. The minors have 
not been made parties. Both 
sides have appealed from the 
lower Court’s decree. Waziri Mal 
urging that the suit should have been 
dismissed and the plaintiff claiming 
further mesne profits and claiming 
also that a certain sum which has 
been allowed by the lower Court to 
Waziri Mal on account of certain 
additions made to the shops should 
not have been so allowed. 

According to the plaint Diwan 
Chand was the owner of the shops and 
of the site under them. Diwan 
Chand died on the 5th of April 1910, 
and a dispute then arose bet¬ 
ween Ganga Ram and Diwan Chand's 
daughters, which was settled by a 
compromise which is printed on page 
47 of the paper-book. The daughters 
executed a deed which is called a 
dastbardari. This document recites 
that they had a dispute with Lala 
Ganga Ram and that they had now 
given up the whole of the property 
consisting of certain land and houses 
in village Gill and one-half of 19 shops 
in Wakefield Ganj, Ludhiana City, 
but that as one Waziri Mal had taken 
unlawful possession of the shops they 
would keep the pacca house situated 
in Gill unless and until Ganga Ram 
dispossessed Waziri Mal and put them 
in possession of 5 out of the 19 shops. 
Later on the deed says that Ganga 
Ram is not to bring any suit against 
them regarding the land in village 
Gill already mutated in Atma Devi’s 
favour and any other property left by 
Diwan Chand which had already 
come into possession of the daughters. 
Now the shops in question were the 
self-acquired property of Diwan 
Chand, and, therefore, even under 
ordinary custom as prevailing 
amongst agriculturists in the 
Punjab, the daughters would succeed 
to it in preference to the brother. No 
special custom to the contrary has 
been proved and we take it that the 
real heirs to the shops were the > 
daughters and not the,brother. In fact 
it does not appear that custom ap¬ 
plies to the oase at all, but that the 
parties are governed by their personal 
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law aobording to which the daughters 
would be the first heirs and next 
would come their sons, the brother 
coming after both of them. The 
daughters would succeed to a life- 
estate jointly; on the death of either, 
the surviving daughter would take 
the whole by survivorship; and on her 
death the daughter’s sons would take 
possession per capita as full owners. 
That this would be the rule of succes¬ 
sion according to Hindu Law is not 
disputed. The first point argued on 
behalf of Waziri Mal is that the 
alienation by the daughters, if it be 
regarded as a surrender of the life- 
estate, is iuvalid under Hindu Law, 
for two reasons, first, that it was not 
a surrender in favour of the next 
heir, and secondly, that it was not a 
surrender of an entire estate. On be 
half of the respondents, however, it 
is pointed out that the alienation 
cannot be regarded as what is known 
in Hindu Law as a surrender of the 
life-estate. As has been pointed out 
in Basangauda Nagangauda v. Basan- 
gauda Dodangauda (1), surrenders of 
•life-estate under Hindu Law are 
(simply cases of accelerating suc¬ 
cession to the next heir which mean 
Ithat the female life-tenant 
effaces herself and succession of the 
whole estate goes on to the next heir 
(just as if the life-tenant had died. It 
]is, therefore, absurd to talk of ac¬ 
celerating succession in favour of 
anyone but the nearest reversioner, 
(for that is not acceleration but 
alienation. We hold, therefore, that 
this is not a case which can be des- 
cribed as one of surrender of the life 
estate but is merely a case of an alie¬ 
nation. Such alienations can be 
made only subject to oertain condi¬ 
tions being complied with, but, even if 
the alienation be made without 
necessity, it is not absolutely void but 
is voidable at the eleotion of the heir 

m f ay , . thin , k fifc to affirm it or 
f at pleasure treat it as a 
nullity and may take action to re- 
oover possession on the death of the 
female hfe-tenant. For this we have 

,W h ?- t7 1 « the Pnvy Coun °il rul¬ 
ing Bijoy Oopal Mukerji v. Krishna 

(1) [1915] 39 Bom. 87—16 Bom. 

L. R. 699-27 L 0.167. 


Mahishi Debi (2). Thus in the pre¬ 
sent case, granting that the aliena¬ 
tion was one made by Diwan Chanda! 
daughters without legal necessity, 
we hold that the alienation is only 
voidable and not void. Hayes v. 
Harendra Narain (3) is further autho¬ 
rity for the proposition that an 
alienation made by a female life- 
tenant is not void but only voidable, 
and may be validated by the consent 
of the reversioner. On behalf of 
Waziri Mal Want Chand r. Makhu 
(4) is quoted, but we fail to see how 
this helps the defendant, for the judg¬ 
ment seems merely to lay down that 
the next heirs cannot maintain an 
action on the basis merely of a 
partial surrender in their favour by 
the female life-tenant. The same 
maybe said of Buta Singh v. Khu- 
shal Singh (5). The case before us 
is, however, not one of surrender in 
favour of the next heir, but of 
alienation. Sher Muhammad v. Phula 
(6) lays down that under Customary 
Law a widow can surrender her 
husbands property merely taking 
maintenance from the next heir, and 
that the effect of this is to invest the 
next heir with a right of ownership. 

I his, however, is a ruling under Cus¬ 
tomary Law, and we note that it is 
again a case of a surrender to the 
next heir. The alienation in the 
present oase is not in favour of the 
next heir and cannot be regarded as 
a surrender, but merely as an aliena- 
tion, whioh is voidable and not void. 
The option of avoiding it rests with 
the next heirs and we hold that no¬ 
body else has the power to challenge 
it* 

It has also been contended on be¬ 
half of the plaintiff that the arrange- 
ment effected between him and his 
brothers s daughters was a family 

(2) [1907] 34 Cal. 329-34 I A. 87- 
1IC. W. N. 424-5 C. L.J. 334- 
9 Bom. L. R. 602-2 M. L. 

7*a H Z ~7 17 L * J * 154— 

4 A. L. J. 329 (P. C.) 

3) 1904] 31 Cal. 698. 

(4) [1902] 17 P. R. 1902—16 P. 

, ev L. R. 1902. 

(5) [1910] 151 P. L. R. 1910- 

rffoJi a W x4 1910 ~ 8 L C. 558. 

(6) [1899] 9 P. R. 1899. 
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arrangement, entered into bona fide in 
order to settle a family dispute, and 
that it is binding even on the next 
heirs. The next heirs are not parties 
to the present suit and so we cannot 
adjudicate on the question whether 
the alienation is binding on them. It 
is sufficient for us to say that in our 
opinion no one other than the heirs 
can challenge the alienation. 

The next point raised is that even 
according to the plaint Diwan Chand 
was the owner of the shops and that 
the alienation by his daughters only 
oovers one-half of the 19 shops and, 
even of the one-half stipulates for 
return of 5 shops to the dauehter6. 
So, it is urged that the plaintiff can¬ 
not, in any case, get possession of 
more than 4^ shops We note here 
that the site under the shops was 
acquired by two separate sale-deeds, 
and one plothaving been boughtin 1897 
by a sale-deed which was written in 
favour of Diwan Chand, and another 
plot by a sale-deed in 1907 which was 
written in favour of Ganga Ram.' 
The second sale seems to have been 
benami and from the whole evidence 
on the record there can be no doubt 
whatever that Diwan Chand was the 
real owner of both sites. But it is 
quite possible that when the dispute 
between Ganga Ram and his bro¬ 
ther’s daughters was pending the 
daughters misunderstood the real 
position and thought that, as one 
sale deed was in favour of Ganga 
Ram, he was half owner of the pro¬ 
perty. The fact, however, remains 
that the daughters gave up all their 
rights in the shops, so that Ganga 
Ram became the full ower so far as 
they were concerned and we do not 
see how any one else can challenge 
Ganga Rim’s right to be the owner. 
The daughters were impleaded in the 
present case, but they never set up 
any plea that they retained any 
rights of ownership in the shops. As 
to the plea that they stipulated for 
return of 5 shops, this was merely an 
agreement between them and Ganga 
Ram that in the event of his getting 
possession from Diwan Chand 
he should make over 5 shops to 
them and if he did not do so they 
were to retain the house in the vil¬ 
lage Gill. In our opinion Diwan 


Chand alone can be regarded as the 
owner of all the 19 shops at pre¬ 
sent, though, no doubt he will only 
be able to recover from his brother’s 
daughters the house in village Gill in 
the event of his being willing to give 
5 of the shops to the daughters. If he 
does not choose to do so he will re¬ 
main owner of the 19 shops and they 
will retain the house in village Gill. 

The next points which we have to 
consider are questions of fact. On 
behalf of Waziri Mai it was pleaded 
that the sale-deeds of the sites were 
benami and that Waziri Mai was the 
real owner not only of the shops but 
also of the site. Bakhshi Tek Chand, 
however, admits that there is no proof 
of tho sale-deeds having been effect¬ 
ed benami. Further, we note that in 
previous litigation between Waziri 
Mai and Bishambar Das the former 
admitted that Diwan Chand was the 
owner of the site. Another plea 
raised on behalf of Waziri Mai was 
that he had become owner by long 
adverse possession. The 6hops in 
question * ere admittedly built in the 
winter of 1907-08 and there is nothing 
to prove any idea of possession on the 
part of Waziri Mai except a little 
flimsy evidence as to his tying up his 
buffalo and storing cowdung cakes on 
the site. This is quite insufficient in 
the case of an open site to prove 
adverse possession. That Bakhshi 
Tek Chand himself admits. 

The next question to consider is 
whether Waziri Mai or Diwan Chand 
built the shops and who was 

the real owner. According to 

the plaintiff Waziri Mai was a 
friend of Diwan Chand’s. and 

it was Diwan Chand who constructed 
the shops and bore the expenses of 
building, while Waziri Mai was 
merely a tenant of two shops and 
acted as agent for Diwan Chand, col¬ 
lecting rents for the other shops. 
We have been taken through a large 
mass of evidence, both sides having 
produced numerous witnesses. The 
oral evidence is conflicting. There 
can be no doubt that Waziri Mai at 
least assisted in supervising the con¬ 
struction of the shops. Further 
several leases have been executed m 
bis favour by the tenants, though 
apparently only one such lease was 
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executed in the lifetime of Diwan 
Chand. But the striking point is that 
m the previous litigation between 
Waziri Mal and Bishambar Das, son 
of plaintiff, Waziri Mal, not only 
admitted that Diwan Chand was the 
owner of the site, but said, as regards 
the shops, that Diwan Chand had 
made an arrangement with him that 
he was to retain possession until 
Diwan Chand paid him the cost of 
construction. This obviously is a 
plea not of ownership but of tenancy, 
and in the face of this we have no 
hesitation in rejecting the plea that 
the shops are the property of Waziri 
Mal. On full consideration of all 
the evidence we hold that Diwan 
Chand constructed the shops and was 
the owner. There is no evidence 
whatever of any agreement between 
Diwan Chand and Waziri Mal as to 
the latter bearing the cost of con¬ 
struction and being entitled to retain 
possession until re-paid. (The state- 
ment .of Waziri Mal in the previous 
litigation above referred to is to be 
found on page 46 of the paper-book 
and the evidence of Lala Nathu Ram, 
Pleader of Waziri Mal in the former 
’ Panted on pages 230 and 
Wj. of the paper-book may also be 
referred to.) This disposes of the 
appeal by Waziri Mal, ground No. 4 
° „i 13 f .J? pe&1 : ^bich urges that the 
.® Ult , m respect of m?sne 
prohts is time-barred, having been 
given up m this Court, and ground 
No 5 which attacks the ending as to 
the amount of the mesne profits 
awarded not having been argued. 

"J ^nrn now to the cross-appeal by 
Vie plaintiff. Grounds Nos. I and 2 
nave been given up by Rai Sahib 
MotiSagar and ground No. 4 has 
“° h fc k 0e u n argued. The only ground 

d^inH ha ? ^ 00n argued is that the 
enritJeH^ b if mg a trespasser is not 
.n t0 b e recouped for the addi- 
tions alleged Jo have been made by 
aim. It ehould be noted that the 

to™ 22 ? 1 W 1 ha8 all0W9d a sum of 
Its. 223-15-0 °n account of certain 

Court Ti?/ Mah Th0 lower 

* n lts Judgment says that the 
additions are not much and appear to 

There is, however, so 

on fchLTf ° a J dl900ver , no evidenoe 
on the record to prove that the ad¬ 


ditions were in any way necessary. 
The additions were made only a short 
time prior to the suit, and Waziri 
Mal must, we think, have had good 
reason to believe that he would not 
be left in undisturbed possession but 
Diwan Chand’s heirs would take 
action. In such circumstances, if a 
trespasser chooses to spend money 
on making additions to the pro¬ 
perty, he does so at his own risk and 
we do not consider that he is enti¬ 
tled to any compensation. Bakbshi 
Tek Chand argues on his behalf that 
he should be allowed to remove the 
malba. This, however, seems to be 
quite a new plea and, further, we do 
not think that he is entitled to disturb 
the property by dismantling any por¬ 
tion of it, even that part which he 
built himself, seeing that, as we have 
already pointed out, he built it volun¬ 
tarily and at a time when he must 
surely have known that action for 
his ejectment was likely to be taken. 

The defendant’s appeal is dismissed. 
The appeal of the plaintiff is so far 
accepted as to raise the amount pay¬ 
able by the defendant Waziri Mal to 
the plaintiff to Rs. 581 4-0. Costs in 
“be lower Court will be as ordered by 
that Court. >In this case costs of print¬ 
ing the record will be borne by parties 
in the following proportions:— 


Plaintiff 
Waziri Mal... 


Rs. A. P. 
224 11 2 
552 2 4 


Other oosts incurred by the parties 

in -nt 1S u C ° Ur ! in Waziri Mai’s appeal 
will be borne by Waziri Mal. No order 

as to costs incurred by the parties in 
plaintiff s appeal. 

Harrison, J. — (February 21,1922).—I 
agree that the appeal of Waziri Mal 

3)*?* ?! t lsmissed *u d that of the 
plaintiff Ganga Ram accepted to the 
extent stated in the order. I do not, 
however, hold that the daughters gave 
up all their rights in the shop by the 
executura of the document V. A. No. 7 
out that, as reoited in that dooument. 
they gave up their rights in one-half 
of the shops, or rather, alie lated their 
rights to him and, as explained in 
jf?n n % auda *{ a 9 an 0 auda v. Basangau. 

«J$ an0aUd f there was no ( 1 U08 - 

tion of surrender in the teohnioal sense 
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or of acceleration. The document is 
also a compromise and, so far as the 
remaining half of the shops is con¬ 
cerned. the daughters recognised Gan- 
ga Ram as the owner, the considera¬ 
tion for both the alienation and the 
recognition being as detailed in the 
deed. Mr. Tek Chand tries to im¬ 
pugn the compromise on the ground 
that it was not effected in settlement 
of a bona fide dispute. It is, however, 
stated in the deed itself that there was 
a dispute between Garga Ram and 
the daughters as to the property of 
Diwan Chand, and Ganga Ram has 
explained in his statement on oath at 
page 118 that he claimed to succeed 
in preference to the daughters on the 
strength of a special custom govern¬ 
ing Sudhe. We are not concerned 
with the question of whether the claim 
was good or bad and likely to succeed 
or fail. There was a dispute between 
the adult members of a family regard¬ 
ing the property owned by a deceased 
member and this was settled by a 
compromise, and I can see no reason 
for presuming that it was not bona 
fide. The question of what rights the 
sons of the daughters may or may not 
have does not affect the present posi¬ 
tion. The plaintiff is entitled to bring 
his suit and the transaction between 
him and his daughters cannot be ques¬ 
tioned by the defendant Waziri Nal. 

Appeal dismissed. 
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Brasher and Scott-Smith, JJ. 

Ghulam Muhammad — Defendant— 
Appellant. 

v. 

Panna Ram and others —Appellants 
Respondents. 

Civil A. No. 531 of 1917, Decided on 
6th July '922, from the decree of D. J. 
Mianwali, D/-13th December 1916. 

(a) Interpretation of Statutes—Proceedings 
of Legislature are not to be considered nor the 
intention oj the framers. 

The meaniDg of an Act is not to be inter¬ 
preted with reference to what the framere 
intended to 4o but with reference to the lan- 
guage which th p y did in faot employ. Pro- 
oeedingi of the Legislature in pairing a Sta¬ 
tute are exoluded from consideration on the 


Judioial construction of Indian as well as of 
British Statutes. 22 C, 788 foil. 

It matter! not in such a case what the con¬ 
sequence may be, when by the-use of clear and 
unequivocal language capable of only one mean¬ 
ing, anything is enacted by the Legislature it 
must be enforced even though it be absurd or 
mischevoue. [P. 376 C. 1 2] 

* (b) Provincial Insolvency Act'41907) St. 1* 
and S6—S. SO is not controlled by 8.16. 

S. 16 (6) of the Act does rot govern S. 36 an<l 
therefore transfers taking place within two 
years of the presentation of the petition but 
beyond two years of the order of adjudication 
cannot be annulled. 23 I. C. 924 foil. 6 N.L.R. 
146 diet.-35 M. L. J. 296 not foil. [P. 377 C. 12) 

Saleem— for Appellant. 

M. L. Puri —for Respondents. 

Judgment.—In this case the learn¬ 
ed District Judge has held that a 
mortgage and a gift are void against 
Re ;eiver under S. 36 of the Provincial 
Insolvency Act (III of 1907). The 
transactions were effected about 6^ 
months before the petition for insol¬ 
vency was presented, and more than 
two years before the order of adjudi¬ 
cation was passed. The District Judge 
considered that S. 36 Act III of 1907 is 
governed by S. 16 (6) of the same Act, 
and that, consequently, the tran¬ 
sactions could be annulled since they 
took place within two years of the 
date of the presentation of the peti¬ 
tion. 

The main question raised in this 
appeal is, whether the District Judge 
was correct in this view of the law, 
and since there was some conflict of 
authority upon the point the learned 
Judge before whom the appeal came 
up for hearing has referred the ca*0 
to a Division Bench. 

At the time when the order of refer¬ 
ence was passed there appear to have 
been only two Judicial decisions deal¬ 
ing with the matter in issue. In 
Bhagxcant v. Munim Khan (1) the Ju¬ 
dicial Commissioner of Nagpur held 
that S 16 (6) of the Provincial Insol¬ 
vency Act governed S- 36 and that the 
two years mentioned in the later sec¬ 
tion mean the two years before the 
date of the presentation of the insol¬ 
vency petition. In Jokhan Singh 
Deputy Commissioner , Fyzabad (2) the 
opposite view was taken by the Judi¬ 
cial Commissioner of Oudh. There 
- -• 

(1) 1910] 6 N.L R. 146-8 I. C. 1115. 

(2) 1914] 23 I. C. 924. 
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hare since been two oases decided in 
accordance with the view expressed 
by the Judicial Commissioner of Nag¬ 
pur, viz., Rakhal Chandra Purkait v. 
Sudhindra Nath Bose (3) a decision of 
a Division Bench of the Calcutta High 
Court and Sankaranarayana Aiyar v. 
Algiri Aiyar (4) a decision of a Divi¬ 
sion Bench of the Madrai High Court. 
The later decision has also been ap¬ 
proved in Sheo Nath Singh V. Munshi 
Ram (5), though in that case there was 
no question as to the annulment of a 
transfer under S. 36 of the Act. 

The weight of authority, therefore, 
favours the view taken by the District 
Judg», but aftsr careful consideration 
of the judgments in the cases cited 
above we consider that the correct 
exposition of the law is that given in 
Jokhan Singh v. Deputy Commissioner 
Fyzbad (2). S. 36 of the Provincial 
Insolvency Act (TIT of L9971 provides 
that a transfer of property may be 
annulled if the transferor is adjudged 
insolvent within two years after the 
date of transfer, and in order to sup¬ 
port the decision of the lower Court it 
must be held that the transferor is 
adjudged insolvent when the petition 
for insolvency i9 presented. Under 
S. 16 '6) an order of adjudication shall 
relate back to and take effect from 
the presentation of the petition on 
which it is made, but this cannot mean 
that for all purposes the date of adju¬ 
dication is to be taken as identical 
with the date of presentation of the 
petition. If there were any doubt on 
the subject it would be removed by the 
difference in the phraseology employ¬ 
ed in Ss. 36 and 37 of the Act. S. 37 al¬ 
lows the annulment in certain cases of 
transfers in favour of croditor3 “where 
the transferor is adjudged insolvent on 
a petition presented within three 
months after the date of the transfer." 
If the framers of the Act intended 
that the period provided by each sec¬ 
tion should terminate od the date of 
the presentation of the petition for 

(3) I*919] 46 Cal. 991—24 C. W. N* 

172-52 I. C. 747. 

(4) [1918] 35 M. L. J. 296-24 M. L. T. 

149—(19181 M. W. N. 487-«. L.W. 

281—49 1.0. 283. 

(5) [10201 42 All. 433—18 A. L. J. 
449-55 1.0.941. 
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insolvency it is obvious that the words 
“ once a petition presented ’’ which 
occur in S. 37 either should have been 
inserted also in S 36 or on the sup¬ 
position that S. 16 (6) would apply 
should have been omitted altogether. 

This point is fully discussed in Jok- 
han Singh v. Deputy Commissioner, Fy- 
zaf)ad ( 2 ) and in only one of the deci¬ 
sions in the respondents’ favour, viz., 
Sankaranarayan Aiyar v. 4 lagin Aiyar 
(4) is any reference made to it. The 
decision in Bhagwant v. Munim Khan 
(1) is based upon the wording of the 
corresponding English Act and upon 
the debate which took place in the 
Legislative Council when the Indian 
Act wis passed S. 43 of the English 
of 1883 is the section which is said 
to have led to the provision con¬ 
tained in S. 16 (6) of the Indian Act, 
while Ss. 47 and 48 of the English Act 
are the sections which correspond to 
Ss. 36 and 37 of the Indian Act. While, 
however, S. 37 of the Indian Act of 
1907 is almost a literal reproduction of 
S. 48 of the English Act. Ss. 16 (6) and 
36 of the Indian Act differ materially 
from the corresponding sections of the 
English Bankruptcy Act. Under S. 43 
of the later Act; ■* the bankruptcy of 
a debtor, whether the same takes place 
on a debtor’s own petition or upon that 
of a creditor or creditors, shall be deem¬ 
ed tohave relation back to, and to com¬ 
mence at, the time of the act of bank¬ 
ruptcy being committed on which re¬ 
ceiving order is made against him, or, 
if the bankrupt is proved to have com¬ 
mitted more acts of bankruptcy than 
one, to have relation back to, and to 
commence at, the time of the first of 
the acts of bankruptcy proved to have 
been committed by the bankrupt with¬ 
in three months next preceding the 
date of the presentation of the bank¬ 
ruptcy petition; but no bankruptcy 
petition, receiving order, or adjudica¬ 
tion shall be rendered invalid by rea¬ 
son of any act of bankruptcy anterior 
to the debt of the petitioning creditor.’* 

S. 47 runs as follows :— 

• 

“ (1) Any settlement of property 
not being a settlement made before and 
in consideration of marriage, or made 
in favour of a purchaser or inoum- 
branoer in good faith for valuable con¬ 
sideration, or a settlement made on 
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or for the wife or children of the set¬ 
tlor of property which has accrued to 
the settlor after marriage in right of 
his wife, shall, if the settlor becomes 
bankrupt within two years after the 
date of the settlement, be void against 
the trustee in the bankruptcy, and 
shall, if the settlor becomes bankrupt 
at any subsequent time within ten 
years after the date of the settlement, 
be void against the trustee in the bank¬ 
ruptcy unless the parties claiming 
under the settlement can prove that 
the settlor was at the time of making 
the settlement able to pay all his 
debts without the aid of the property 
oomprised in the settlement, and that 
the interest of the settlor in such pro¬ 
perty had passed to the trustee of such 
settlement on the execution thereof.” 

“(2) Any covenant or contract made 
in consideration of marriage, for the 
future settlement on or for the settlor’s 
wife or children of any money or 
property where it had not at the 
date of his marriage any estate or in¬ 
terest whether vested or contingent in 
possession or remainder and not being 
money or property of or in right of 
his wife, shall, on his becoming bank¬ 
rupt before the property or money has 
been actually transferred or paid pur¬ 
suant to the contract or covenant, be 
void against the trustee in the bank¬ 
ruptcy. 

“ (3) * Settlement ’ shall for the pur¬ 
poses of this section include any con¬ 
veyance or transfer in property.” 

Though it appears that the framers 
of the Indian Act of 1907 had these 
sections in mind when they drew up 
Ss. 16 (6) and 36 of Act III of 1907, 
the difference in language is so great 
that we think it would hardly be safe 
to conclude that they intended S. 16 
(6) to govern S. 36. Assuming, how¬ 
ever, that we are mistaken on this 
point, we conceive that the meaning 
of the Act is not to be interpreted 
with reference to what its framers 
intended to do, but with reference to 
the language which they did in fact 
employ. 

The learned Judicial Commissioner 
of Nagpur appears to us also to have 
been wrong in placing reliance on the 
debates which took place in the Legis¬ 
lative Council. In Administrator- 


General of Bengal v. Premlal Mullik (6)1 
their Lordships of the Privy Council! 
observed that proceedings of the 
Legislature in passing a Statute are 
excluded from consideration on the 
Judicial construction of Indian, as 
well as of British, Statutes. The Cal¬ 
cutta decision Rakhal Chandra Purkait 
v. Sudhindra Nath Bose (3) is based 
mainly upon the consideration that, 
if the contrary view were adopted, the 
provisions of S. 36 might be defeated 
by delay in the insolvency proceed¬ 
ings. This, however, is not a matter 
which can be taken into account when 
the meaning is plainly expressed. 

“ It matters not in such a case what 
the consequence may be when by the 
use of clear and unequivocal language 
capable of only one meaoin ? anything 
is enacted by the Legislature, it must 
be enforced, even though it be absurd 
or mischievous.” (Maxwell on the 1 
Interpretation of Statutes, 5th Edition, 
page 5). 

In the Madras case Sankaranarayana 
Aiyar v. Alagiri Aiyar (4) reference 
has been made, as mentioned by us 
above, to the argument based on the 
difference in the language of Ss. 36 
and 37 of the Act, but the reason given 
for rejecting this argument appears 
to us, with all due respect, to be un¬ 
sound According to the judgment of 
Sadasiva Aiyar. J., the Indian Legis¬ 
lature aimed at brevity in framin g S. 36 
and “ as S. 16 (6) precedes S. 36 it 
seems to have considered the words, 
‘adjudged insolvetit ’ to be sufficient 
as indicating that the date was the 
date from which the adjudication 
takes effect by the force of S. 16 (6).” 

This amounts merely to an admis¬ 
sion that the framers of the Act 
committed a mistake and to an 
explanation as to how the mis¬ 
take came to be committed. 
If the framers of the Act were 
really so careless as not to notice 
what the difference between the lan¬ 
guages of Ss. 36 and 37 implied we 
must again observe that the Act can¬ 
not be interpreted with reference to 
what they intended to do. We ac¬ 
cordingly hold that S. 16 (6) of the 


(6) [1895] 22 Cal. 788—22 I. A. 107—6 
Sar. 603 (P. C.) 
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Act does not govern S. 36, and it fol¬ 
lows that the transactions which are 
in dispute in this case connot be an¬ 
nulled. We accept the appeal, and 
set aside the order of the District 
Judge. The appellant will be given 
his costs in both Courts against the 
Receiver. 

Appeal accepted. 
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Broadway and Zafar Ali, JJ. 

Gobind Sarup and another —Defen¬ 
dants—Appellants. 

v. 

Kuldip Singh anl others —Plaintiff & 
Defendants—Respondents. 

S. A. No. 2838 of 1918, Decided on 
20th January J923, from a decree of 
the D. J. Gurdaspur, D/-28th June 
1918. 

Transfer of Property Act, 3. 101— Merger 
takes place though mortgagee purchases equity 
of redemption in son's name, where there is no 
intervening mortgage. 

Part 2 of 8. 101 does not apply where no 
Intervening incumbranoei exist and where a 
merger of lease estate takes place in a greater- 
astate as distinguished from the merger of a 
lower in a higher seourity. 

Where a mortgagee purchased the equity of 
redemption in his son’s name: 

ffe/tf, that the mortgage was extinguished by 
merger and the transaction taken together 

amounted to a sale, which was liable to pre¬ 
emption. 40 C. 89 P. C. Ref. [?. S71 O. lj 

Mukand Lai Puri for Nand Lai —f or 
Appellants. 

dents hSki ^ Chand -' for Respon- 

Judgment-This was a pre-emp¬ 
tion suit- The land pre-empted had 
fc 0 . en mortgaged to Ram 
Ohand Khatri and Charan Das Agar- 
wal, but the owner subsequently sold 
the equity of redemption to Gobind 
Sarup, son of Ram Chand. The pre- 
emptor asserted that the son was a 
benamidar for the father and that 

Thi fl m wl 0 g l 86 ^t me ^ ged in the ^le.. 

if d + 6n !f d J by Ram Chan d and 
it was contended on his behalf that 

the mortgage still subsisted and did 

not merge in the sale under S. 101 of 

d™ T G AaB u F ° f Rropert > r Act, GokaL 
das Gopaldas v. Puranmal Premsukh - 


das (1); Yellapaddi Mahalakshammal 
v. Srirnan Madhva Siddhantha Oona- 
hini Nidhi (2); Khiali Ram v. Gulab 
Khan (3); Qhanaya v. Pandit Chhajju 
Ram (4) and Baldeo Parshad v. Uman 
Shankar (5) were cited in support of 
this plea. The Trial Court came to 
the conclusion that the authorities 
cited were not applicable and that 
the mortgage merged in the sale be¬ 
cause the mortgagee and the purcha¬ 
ser of the equity of redemption were 
one and the same. In his appeal to 
the District Judge, Ram Chand raised 
for the first time the point—which 
was not mentioned even in the gro¬ 
unds of appeal—that as there was a 
co-mortgagee with him in the person 
of Charan Das, the mortgage could 
not merge in the sale. Having regard 
to the fact that the name rf Charan 
Das did not appear either in the deed 
or the sale of the equity of redemp¬ 
tion, or in the pleas of the defen¬ 
dant, or in the Revenue Records 
wherein Ram Chand figured as the 
sole mortgagee, the learned Dis¬ 
trict Judge presumed that Charan 
ou S “ad been bought out by Ram 
Chand. On the question of merger 
he agreed with the First Court and 
dismissei the appeal. 

* n , ^ is father appeal to this Court, 
the defendant-appellant’j Counsel Mr. 
MukaDd Lai Puri, contends (1) that 
the lower appellate Court erred in 
presuming that Gharan Das had been 
bought out, and (2) that in the absence 
ot all evidence to the oontrary, 
the proper inference as to Ram 
Chand s intention was, that he in¬ 
tended to keep his mortgagee rights 
alive as evidenced by the fact that 
he purchased the equity of redemption 

tnl ^ a na ? e , °u f hi L s son - Brides the 

r«fl g f C1 n ed b / the Trial Court he 
refers to Dmobundho Shaw Chowihru 

S J Zl maya £ aSl ' (6); G °Prt Chunder 
('iv a Hu T * r ^ erembo Chunder Holdar 
(7), Qirdhar Das v. Ram Autar Singh (8); 

W ^84] 1° Cal. 1035 (P. C.) 

1912J 35 Mad. 642. 

m 11 !• O. 392. 

JS 38 P. R. 1894. 

(5) 1909 32 All. 1. 

(6) [1902 29 Cal. 154 (P. C.) 
g> fig? 16 Gal. 523. 

(8) [1903] 8 O.W.N. 690. 

* 
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and Ber Singh v. Hazara Singh 
(9) and Gour's Law of Transfer of 
Property, Volume II, page 1284, para¬ 
graph 2002. Bakhshi Tek Chand has 
argued to show that these rulings are 
not in point and has cited to the 
contrary Mohesh Lai v. Afaho.nl 
Baioan Das (10); Bhawani Kumar v- 
Mathura Prasad Singh (11); Arumuga- 
sundara Maharaja Pillai ▼. Narasimha 
Iyer (12); Rajah of Kalahasti v. Prayan 
Dossjee Varu (13); Sri Ram v. Ramji 
Das (14); Ahmad Shah v. Walidad 
Khan (15); and Ram Dut Singh v. Bal- 
karan Singh (16) and Dr. Ghose’s Law 
of Mortgages, Volume I, pages 516-17. 

As regards (1) we are of opinion 
that the lower Court was justified in 
drawing the inference that Charan 
Das had been bought out, and we need 
say no more on this point. 

As regards (2) the law of merger in 
this country is codified in S. 101 of 
the Transfer of Property Act, but 
part 2 of that section does not apply 
where no intervening incumbrances 
exist and where a merger of a les9 
estate takes place in a greater estate 
which is be distinguished from the 
merger of a lower in a higher securi. 
ty. In the present case a less estate 
merged in a greater estate and by 
purchasing the equity of redemption 
the mortgagee became the proprietor 
of the estate and thus the mortgage 
was extinguished. Bhawani Kumar v. 
Afathura Prasad Singh (11), which is 
a Privy Council ruling is one of the 
authorities on this point. In that 
case the porperty mortgaged was sold 
in execution of a decree obtained by 
the mortgagee on the mortgage-bond 
and was purchased by himself. It 
was held that the purchaser became 
the proprietor of the estate sold and 
not merely the purchaser of such 
right, title and interest in it as the 

mortgagor might have had. . 

In Arumugasundara Maharaja Piliai 
r. Narasimha. Iyer (12) it was decided 


(9) 1922 Lah, 275. 


D83 9 Cal. 961 (P. C.) 
1913 40 Cal. 89 (P. C.) 

1915 29 M.L.J. 583. 

1916 30 M L.J. 391. 
1909 2 I. C. 949. 

(15) [1906] 98 P k. 1906, 

(16) [1918] 5 O.L.J. 87. 


( 10 ) 

(ID 

( 12 ) 

03) 

(14) 


by a Division Bench of the Madras 
High Court that S. 101 of the Transfer 
of Property Act leaves untouched the 
general rule of law that when a mort¬ 
gagee purchases the equity of redemp¬ 
tion the encumbrance in his favour 
is extinguished. 

Similarly, a Division Bench»of that 
Court in the cast reported as Rajah of 
Kalahasti v. Prayag Dossjee Varu (13) 
held that where a mortgagee becomes 
also absolute owner of the equity of 
redemption the equitable estate 
merges in the legal, unless there are 
any puisne or mesne encumbrances 
against which the equity is required 
to be kept alive. 

The same view was held by the 
Punjab Chie; Court in Sri Ram v. 
Ramji Das (14) where it was decided 
that when a mortgagee purchases the 
equity of redemption in respect of the 
land mortgaged, the mortgagee rights 
merge in the right of ownership. 

Lastly, may be cited the following 
from Ghose on Mortgages, 5th Edi¬ 
tion, Volume I, page 516.—‘‘A merger 
can take place only when a security 
comes into immediate contact, so to 
speak, with the ownership, or, in 
other words, when they unite without 
any outstanding interest in a third 
person.” 

The authorities said to be the con¬ 
trary t. e., Khiali Ram v. Gulab Khan 
(3) and Girdhar Das v. Ram Autar 
Singh (8) are distinguishable. In the 
former the land mortgaged was sold by 
the widow of the mortgagor who had 
only a life estate in the property and, 
therefore, the sale by her was not 
held equivalent to a sale by tne 
owner- mortgagor himself. In uir- 
dhar Das v. Ram Autar Singh (8), tne 
facts are not fully stated and, there¬ 
fore, it cannot be said whether it nas 
any bearing on the facts of the pre¬ 
sent case. 

Having regard to all the authori¬ 
ties reviewed above, we are of opi¬ 
nion that the mortgage was extin¬ 
guished. Therefore, we dismiss tne 
appeal with costs. 

Appeal dismissed. 
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Broadway, J. 

Narindra Nath Sahni —Appellant. 

T. 

Kishen Lal and another —Respon¬ 
dents. 


Mis. F. A. No. 815 of 1920, Decided 
on 12th February 1923, from an order 
of D. J. Lahore, D/-16th March 1920. 

Companies Jet, S. 169—Delay in filing 
appeal d<*e to appellant’s negligence—Delay 
will not be excused. 

Where ao appeal nai filed on the twentyse- 
cond day from the date on which the order 
appealed againet waa pronounced and the 
appellant was guilty of negligence in that he 
filed a memorandum of appeal together with 
doouments improperly ltamped. 

Held, that no extension would be allowed. 95 
P, R. 1908 Foil. [P. 379 C. 21 


Dharm Das Surt —for Appellant. 

Q. C. Narang,Sunder Das and Makes 
Das —for Respondents. 

Judgment.—A preliminary objec 
tion is taken to the hearing of thi 
appeal, it being urged that it is time 
barred. The order appealed agains 
was passed on the 16th March 192C 
The memorandum of appeal was file 
in this Court on the 1st April 192 
together with an application askin 
that the matter be treated as urgen' 
As the copy of the order appeale 
against did not bear a Court-fee labt 
the memorandum of appeal was r* 
turned by the office on the same da 
and was re-filed with the necessa - 
Court-fee label affixed on the 
April 1920, that is to say on 
[twenty-second day from the date 
which the order appealed against, w 
(pronounced. S. 169 of Act VI of If 
Indian Companies Act, provides 
period of three weeks within whi 
not only has the appeal to be fil 
but notices of appeal have to be i 
tually served on the opposite pari 
The section gives the Court povs 
to extend this period and in recogi 
tion of this power a prayer for extf 
sion was made in a foot-note to t 

memorandum of appeal. The adm 

ting Judge granted an extension 
time for the service of notice aubje 
to all just exceptions. 

Dr. Narang for the respond* 
Pandit Kishen Lal. contended 


this power to extend should only be 
exercised on sufficient cause being 
shown, and that in the present case no 
Buoh cause has been made out. It is 
perfectly clear that the appellant in 
this case was guilty of negligence, in 
that he filed a memorandum of appeal 
together with documents improperly 
stamped. In Daulat Ram v. Woollen 
Mills Co. (1) it was held that appeals 
under the Indian Companies Act, 1882, 
ought to be filed with such prompti¬ 
tude as to render service of notice 
upon the respondent possible within 
the three weeks prescribed by S. 169 
of the Act, and that the Appellate 
Court will not extend the time for 
appealing unless the delay is caused 
either by the conduct of the respon 
dent or by mistake of the officials of 
the appellate Court. In the present 
case it has not been suggested that 
the respondent was in any way res¬ 
ponsible for the delay in filing this 
appeal, nor can it be urged that the 
delay was due to any mistake made 
by an official of this Court. Daulat 
Ram v. Woollen Mills Co. (1), was 
followed by Chevis J„ in Hira Lal v. 
Himalaya Glass Works Co. (2), where 
it was held that the carelessness or 
ignorance of the pleader is not a 
sufficient reason to extend the time 
fixed by S. 169 of the Companies 
Act. Chevis, J., also pointed 
out that Courts should not show 
leniency in such matters with¬ 
out sufficient oause. In Ghisu Mai v. 
Porter (3) expression was given to 
the same view as that contained in 
Daulat Ram v. Woollen Mills Co. (1), 
and the same was the case in Rama- 
nappa v. Official Ligutdator, Bellary 
Brucepetta Stock and Loan Transacting 
Company (4). 

In the present oase the mistake is 
a bad one. Mr. Dharm Das Suri for 
the appellant has net suggested that 
either he, or the gentleman who filed 
the appeal, was ignorant of the neoes- 
sity for stamping the copy of the* 


(1) [1908] 165 P.W.R. 1908—95 P. R 
1908. 

(2) [1911] 100 P.W.R. 1911—176 P, 
m L- R- 1911-10 I. c. 433. 

( 3J [1911] 33 All. 641-8 A. L. J. 

, J% 719-101.0.908. 

(4) [1899] 22 Mad. 211. * 
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order appealed against. It appears 
that from the 2nd to 5th April 1920 
the Court was closed for the Easter 
holidays, but no reason has been 
shown why the appeal was not re- 
filed on the 6th April 1920 which does 
not appear to be a holiday. In these 
circumstances, the preliminary objec¬ 
tion has force and the appeal is dis¬ 
missed with costs. 

Appeal dismissed. 
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Scott-Smith, J. 

Sher Muhammad —Plaintiff — Peti¬ 
tioner. 

v. 

Ahmad and others — Defendants — 
Respondents. 

Civ. Rev. P. No. 482 of 1921, 
Decided on 3rd March 1922, from the 
order of D. J. Shahpur at dargodha, 
D/-16th March 1921. 

(а) Court fees Act, S. 7—Market value at 
the dat t of sale is the value for Court fees and 
Jurisdiction. 

In suits for preemption the market value at 
the time of the sale is the value for purposes 
of Court fee and jurisdiction and not the 
market value at the time of suit. 7 A. 
775 Foil. IP. 381, C. 1] 

(б) Civil. P. Code, S 116 —Vrong valuation 
for Court fee and jurisdiction by lower Court 
is a good ground. 

The High Court will interfere where the 
Courts below in a pre-emption suit committed 
a material irregularity in assuming, as the 
value for purposes of jurisdiction, the market 
value at the time of the suit instead of that 
at the time of the sale. (P. 380, 0. 2] 

Sagav Chand —for Petitioner. 

Nanak Chand —for Respondents. 

Judgment.—Sher Muhammad plain¬ 
tiff petitioner, sued for pre-emption 
of a share of the Shamilat deh sold 
on the 1st September 1915 by ar 
registered deed of sale the price 
entered therein being Rs. 1,000. He 
alleged that the price actually paid 
■was Rs. 500 and sought to pre-empt 
on payment of that sum. The Courts 
below held that as the land in suit 
was not a definite share of an estate 
paying revenue to Government and 
was not separately assessed to land 
revenue the value for the purposes 
of Court fee and jurisdiction was the 
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market value of the land. A Com¬ 
missioner was appointed to ascj.tain 
the market value and he reported on 
the 12th October 1920 that the market 
value at the time of the sale was 
Rs. 706 but having regard to the 
mutations which took place in the 
year 1919 the present market value 
was Rs. 5,332. The Court of the 
Subordinate Judge Second Class, in 
which the suit was pending, uponthis, 
returned the plaint for presentation 
to the Court having jurisdiction as 
that Court had jurisdiction up to 
Rs. 5,000 only. The plaintiff ap¬ 
pealed to the District Judge who held 
that the subject-matter of the suit 
was the land actually sold and that 
the market value (as determined by 
the Commissioner) at the time of the 
suit should be taken to be the value 
for the purposes of the Court-fee 
and jurisdiction. He, therefore, dis¬ 
missed the appeal. 

The plaintiff has come up to this 
Court on revision and on his behalf 
it is urged that the Courts below were 
in error in taking the market value 
at the time of the suit as the value 
for purposes of Court-fee and jurisdic¬ 
tion, and they ought to have taken 
the market value at the time of the 
sale. Mr. Nanak Chand on behalf 
of the respondents cites Arur Singh 
v. Bua Ditta (1) as an authority for 
the proposition that no revision lies 
as the Appellate Court had jurisdic¬ 
tion to decide the appeal from the 
order of the Subordinate Judge, and 
even if it has decided it erroneously 
that in itself is no ground for revi¬ 
sion. In my opinion, the present, 
case is distinguishable because here 
it is alleged that the Courts below 
committed a material irregularity 
in assuming as the value for purpos¬ 
es of jurisdiction th«> market value at 
the time of the suit instead of that 
at the time of the sale. In Cobind 
Dajal v. Inayatullah (2) it was held 
that the right of preemption is not a 
right of re-purchase, but is simply a 
right of substitution entitling the 


(1) [19111 4 P.R. 1911—45 P.L.R. 
1911—26 P. W. R. 1911—9 
I. C. 674. 

(2) [188517 All. 775-(1885) A.W.N. 
228—(F. B.) 
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pre*emptor by reason of a legal in¬ 
cident to which the sale itself was 
subject, to stand in the shoes of the 
vendee in respect of all the rights and 
obligations arising from the sale 
under which he has derived his title. 
It is in effect as if in a sale-deed 
the vendee’s name were rubbed out 
and the pre-emptor's name inserted 
in its place. In other words, the 
plaintiff in the present case wishes 
to have his name substituted for the 
vendee in the deed of sale. This 
[being so, I think it is clear that the 
market-value which has to be taken 
Jis the market value at the time of 
the sale. In Civil Appeal No. 28« of 
1898 of the Chief Court, (unreported) 
it was held that it is the selling 
value of the property at the time of 
the sale, not what it may become 
after and where there is no question 
of improvements made subsequent 
to the sale by the vendee, that has 
to be considered in determining the 
price payable. In other rulings such 
as Sundar Das v. Sham Singh (3) and 
Fad v . Golar Kha n (4) the question 
of improvements came in and it was 
held that the pre emptor had to pay 
the value of these in addition to the 
value of the property sold at the 
time of the sale. The Courts below 
nave not considered this aspect of 
® Ca f e ^ut have assumed 

aUfch ° rit y W Support 
thereof that the market value intend- 

a A l “ - S *! MM of the Court-Fees 
Act is the market-value at the time 
of the suit. This no doubt is so in 
ordinary suits for possession of pro- 
per y. But suits for pre-emption 
stand on a different footing. 

o ■■ j • j , ■ e revision and 

setting aside the orders of the lower 

Courts, remand the case for deci- 
w°th!°aw Trial Cour ‘in accordance 

Revision allowed . 
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Le Rossignol, J. 

Arjan Singh— Appellant. 

v. 

Bakhtawar Singh —Respondent. 

S. A. No. 142 of 1922, Decided on 
26th October i922, from the decree of 
D. J. Ambala, D/-14th October 1921. 

Mortgage—If no consideration haa pawed 
there is no mortgage . 

The decision in 53 P. R. 1916 does not rule 
out a defence that the mortgage does not exist 
because the mortgagee had paid no part of the 
consideration or that there was no considera¬ 
tion for the mortgage. (p 331 

K. J. Rustomji— for Appellant. 
Rama Nan-l— for Respondent. 

Judgment.—This was a suit for 
possession by a raor gagee on four 
unregistered deeds of Rs. 99 each. 

The defendant denied receipt of 
consideration and the Trial Court 
dismissed the suit. 

The District Judge without deciding 
whether consideration passed, decreed 
for plamtiff on the ground that Allah 

Dilta v. Nazar Din (1) justified such 
course. 

AUah Ditta v. Nazar Din (1) does 

T 7 opini0n rule out a defence 
that the mortgage does not exist 
because the mortgagee had no part of 
the consideration or that there is no 
consideration for the mortgage. In 
such a case the Courts must deoide 
whether there is a subsisting contract. 
Asa mortgage is a mere security 
for a loan the mortgage fails if there 
is no loan. 

w twit 048 ® defe , ndant;,s contention 
is that there is no loan, so there is 
no mortgage. 

The transaction is of a very suspi- 
sums nature plaintiff has not proved 
whence he obtained the money, nor is 

Jjvoided X VJ that re ? is ^ation was 

L 1W b nf he eX0 mu tlOn 0f f0Ur deed S 

ThS ° ral «■ 

passed 

d™, ss the suit with* 00 “° ts tK‘h- 

Appeal accepted. 


(3) [1875] 74 P.R. 1875. 

(4) [1883] 161 P.R; 1883. 


UT[i916r33 P- R."1916=50^ 

1916—33 I. C. 474 (F. B.) ’ ' 
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Martineau, J. 

Ali Muhammad Khan —Plaintiff— 
Appellant. 

v. 

Ali Akbar Khan and others —Defend¬ 
ants—Respondents. 

S. A. No. 1426 of 1921, Decided on 
6th February 1922, from the decree of 
D. J., Hoshiarpur; D/- 1st April 1921. 

(a) Civil P. Code, S. 100 — Existence of 
Wakfis a question of fact. 

The finding that no wakf has been proved ia 
a finding of fact. • [P 382 C 2] 

(b) Mohammaden Law — Wakf—Tomb, 

A tomb would not of itself be wakf without 
an act of dedication. [P 382 C 2] 

(c) Mohammaden Law — Wakf—Officer 
without offici holds courtesy title. 

Where there waa no wakf existing, and 
plaintiff was appointed Sajjadanaahin. 

Held that the appellation of Sajjadanashin 
waa nothing but a courtesy title. [P 383 C 2J 

Tek Chand— for Appellant. 

Abdul Aziz and Badri Das —for 
Respondents. 

Judgment. — Mian Muhammad 
Khan, a Pir of the Chishti sect, lived 
in the defendants’ village, Bassi Nau, 
in the Hoshiarpur District. The 
second defendant was married to one 
of his daughters, and the plaintiff 
was the son of another daughter and 
was one of bis murids. Mian Muham¬ 
mad Khan died in May 1914 at Bassi 
Nau, and was buried in a grove 
belonging to the defendants in the 
neighbouring village of Kakkon. Near 
his tomb is a Hujra, where he used 
occasionally to perform his religious 
exercises, and there is also a chhappar 
which vr as erected by the defendants 
after the Pir's death for the conveni¬ 
ence of visitors. On the 28th June 
1914, the 40 oh day after the death of 
the Pir, a large number of persons 
including his murids and representa¬ 
tives of shrines, such as the well- 
known shrines at Ajmere, Pakpattan 
and Mehrauli, assembled at the tomb, 
and the plaintiff was elected by a 
majority of the congregation as 
sajja/lanashin, a deed of appointment, 
Exhibit P 1, being drawn up, which 
was signed by 23 persons including 
•ome of the defendants. The plaintiff 
also alleges that the defendants dedi¬ 
cated 16 kanals of land to the shrine 


as wakf, and he sues to restrain them 
from interfering with the shrine and 
with his management. The Courts 
below have agreed in finding that the 
plaintiff was duly appointed a sajjada¬ 
nashin, but that no dedication of the 
land astral/ has been proved. The 
First Court granted an injunction 
that the defendants should not inter¬ 
fere in the management of the Urs or 
prevent the plaintiff from having free 
access to the shrine and using the 
Hujra, that they should not interfere 
with the plaintiff’s servant, who 
would look after the chhappar and the 
tomb for the plaintiff, and that they 
should have nothing to do with the 
offerings. 

On appeal the District Judge sub¬ 
stituted for the injunction given by 
the First Court an injunction which 
provided for the plaintiff and his 
murids having access to the tomb by 
a path 12 feet wide and for wor¬ 
shippers of the tomb being allowed 
access to the grave on the occasion of 
the Urs ceremony, and forbade the 
defendants to interfere with any 
building made or religious ceremony 
performed by the plaintiff or his 
agents or murids within a circle of 30 
feet radius from the centre of the 
tomb, or with the offerings made to 
the tomb, and also provided for the 
payment by the plaintiff of Rs. 150 a 
year to the defendants. Both parties 
have preferred second appeals to this 
Court. 

The finding that no wakf has been 
proved being a finding of fact cannot 
be contested on second appeal, and 
the first question for consideration is 
whether on that finding the suit 
should not have been dismissed. The 
plaintiff’s case rests on the allegation 
that a wakf was created. No dedica¬ 
tion had been proved, and the tomb 
would not of itself be wakf without an 
act of dedication: Mahmud v. Muham¬ 
mad Hamid (1). Mr. Tek Chand con¬ 
tends on behalf of the plaintiff that 
there is a distinction between the 
tomb of an ordinary Muhammadan) 
and the tomb of a saint, but he hasj 
cited no authority to show that thel 
tomb of a saint would be wakf unless] 

(1) [1917] 33 P.R. 1917—11 P.W.R. 
1917—38 I.C. 387. 
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Piran v. Abdool Kar.m (J), and I do 
not see much force in his further 


it has been dedicated as such. The 
tomb and its adjuncts must, therefore, 
be held to be the private property of 
the defendants, and it does not appear 
what right the plaintiff has over them 
or how the defendants can be com¬ 
pelled to allow the plaintiff or his 
murids or other persons a passage to 
the tomb over their land. The plain¬ 
tiff does not in his plaint claim any 
rights in respect of the the tomb, 
Hujra and chappar apart from the 
existence of the wakf, and it is to be 
noted that the learned District Judge 
has found not only that the alleged 
dedication of the land is not proved, 
but also that the user of the land has 
not been proved to hare been dedi¬ 
cated as wakf. 

The plaintiff, it is tru«, was appoint¬ 
ed sajjadanashin or successor of Mian 
Muhammad Khan, but it is difficult to 
see how this fact can benefit him 
when no wakf was created. It is, 
moreover, argued by Mr. Badri Das 
in support of the defendants' appeal 
that the appointment of the plaintiff 
as sajjadanashin is invalid. Mr. Tek 
Chand takes the objection that this 
point was not raised in the Trial 
Court, and he urges that the question 
would be one of custom, with regard 
to which evidence might have been 
given if the point had been put in 
issue. There could, however, be no 
evidence of custom in respect of the 
particular institution with which this 
case is concerned, there having been 
no appointment of a sajjadanashin 
before the plaintiff was appointed, 
while evidence as to custom prevail¬ 
ing in other institutions would be 
irrelevant. There is, besides, a defi¬ 
nite finding by the lower Appellate 
Court that there is no custom appli¬ 
cable to such an appointment, and 
that finding cannot be challenged 
without a ctrtificate The question 
as to the validity or efficacy of the 
appointment is purely one of law. 
It was raised in the lower Appellate 
Court without objection, and the 
defendants are entitled to raise it 
hero. 

Mr. Badri Das's contention that a 
sajjadanashin oannot be appointed by 
the congregation is opposed to the 
view expressed by Amir All, J„ i n 


_see mucn ioroe in 

contention that the plaintiff's appoint¬ 
ment as sajjadanashin is rendered 
invalid by the fact that four out of 
the eight defendants were not preeent 
and did not sign the docu ent, 
Exhibit P-1. But what appears to 
render the appointment ineffectual 
is the fact that there was no religious 
institution existing when the appoint¬ 
ment was made. The office of sajjada¬ 
nashin implies the existence of a 
religious institution, the holder of the 
office being the person in charge of| 
the spiritual affairs of the institution, 
Hussain Shah v. Zahoor Shah 13). As 
observed in Piran v- Abdool Karim (2), 
a sajjadanashin is the curator of the 
Dargah where his ancestor is buried, 
and in him is supposed to continue the 
spiritual line. Mian Mohammad 
Khan did not found any religious 
institution and was not a sajjada¬ 
nashin , so that the election of the 
plaintiff as bis successor was mean 
ingless and confers no rights, there] 
being no office to which the plaintiff 
could succeed, and the appellation of 
sajjadanashin given to him is nothing] 
but a courtesy title, see on this point 
Zinat Bibi v. Emma (4). 

The learned District Judge has 
held that the defendants by refraining 
from objecting to the burial of the 
holy man in their land must be held 
to have acquiesced in the necessary 
arrangements for the proper worship 
of his tomb, but the defendants’ case 
is that they themselves buried the Pir 
in their land, and there is nothing to 
werrant the assumption which the 
learned Judge seems to make that the 
Pir was buried there by the plaintiff 
or some persons other than the 
defendants. No question of acquie¬ 
scence arises. 

As no wakf was created and the 
election of the plaintiff as the 
successor of Mian Muhammad Khan 
gives him no rights in respect of the 
tomb and its adjuncts, which are the 
property of the defendants, the suit 

(2) [J 892]19 Cal. 203. 

(3) [1868 67 PR. 1868. 

(4) [19171107 P.R. 1917—111 P.L.R. 

1917—92 P.W.R. 1917—40 I.C. 

240. 
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must fail, and it ijs unnecessary to 
enter into a discussion of other points 
which hare been argued before me at 
some length, such as whether a wakf 
made for the purpose of defraying 
the expenses of the performance of 
the Urs ceremony of the deceased Pir 
would be valid. The plaintiff’s Appeal 
No. 1426 of 1921, is dismissed with 
costs, and the defendants’ appeal 
No. 1642 is accepted, the decrees of 
the Courts below are reversed, and 
the suit is dismissed with costs 
throughout. 

Decrees reversed. 
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Abdul Raoof, J. 

Ishar Singh —Plaintiff—Appellant. 

v. 

Peshawri Rai and another— Defend¬ 
ants—Respondents. 

Mis. S. A. No. 2040 of 1921, Decided 
on 7th March 1922, from the order of 
District Judge., Gujranw&la, D/- 5th 
July 1921. 

C. P. Code, 0. SO R. 14 — Preemption—decree 
for—Full amount not deposited—Suit stands 
dismissed. 

A deoree for pre-emption was passed in 
favour of the plaintifif, on payment of Rs, 384 
and Rs, 2-2-9 were awarded as costs, He paid 
Rs, 381-14-3, that is, to say he deducted the 
amount of costs, In appeal the amount of the 
price was raised to Rs, 470 by compromise. 
The Court passed a decree in accordance with 
the compromise and further ordered that 
parties were to bear- their own costs in both 
the Courts below, Further the plaintiff only 
deposited Rs. 86-2-0 more which, added to 
the amount of Rs. 381-14-3 already deposited 
brought tho total to Rs. 468-0-3. Therefore 
there was a deficiency of Rs. 2-2-9. 

Held: that the decree on appeal was not 
sufficiently complied with and tho suit should 
stand dismissed. 10 A. 400 and 34 A.593 dist. 

IP 384 C 2 ] 

Jagan Nath and Mukand Lai Puri — 
for Appellant. 

Niaz Ali and Mul Chand —for Res¬ 
pondents. 

Judgment—The facts giving rise to 
this second appeal may be summaris¬ 
ed as below:— 

On the 26th July 1920 a decree for 
preemption was passed in favour of 
the plaintiff-appellant on payment of 


Rs. 384. Rs. 2-2-9 were decreed to 
the pre emptor as costs, 31st of 
August 1920, was the date fixed by 
which the money was to have been 
paid in. On the 19th August 1920 the 
pre-emptor paid in Rs. 381-14-3, that 
is to say, he deducted the amount of 
costs from the price which he had 
been ordered to pay. In appeal on 
th§ 13th November 1920 the amount 
of the price was raised to Rs. 470 by 
compromise. 13th of December 1920 
was fixed for payment. The Court 
passed a decree in accordance with 
the compromise and further ordered 
that parties were to bear their own 
costs in both the Courts below. On 
the 9th of December 1920 the plaintiff 
decree holder only deposited Rs. 86-2-0 
more which, added to the amount of 
Rs. 381- L4-3 already deposited, 
brought the total to Rs. 468-0-3. 
Therefore, there was a deficiency of 
Rs. 2-2-9. It has been held by the 
lower appellate Court that owing to 
this deficiency in payment the suit 
of the plaintiff decree-holder stood 
dismissed. 

In second appeal it is contended 
that the view taken by the two Courts 
below is opposed to decided cases. 
Reliance is placed on the case of 
Balmukand v. Pancham (1), and also 
upon Ali Husain v. Amin Ullah • (2), 
Both those cases are, however, clearly 
distinguishable from the present case. 
In the former case the full amount 
ordered by the Court to be paid as the 
price was deposited in Court. Sub¬ 
sequently the pre-emptor executed his 
decree for costs and drew out the 
amount of costs decreed to him. The 
price was enhanced in appeal and the 
parties were ordered to bear their 
own costs. The plaintiff decree- 
holder deposited the additional 
amount of the price on the hypothesis 
that the whole price decreed by the 
first Court had already been deposit¬ 
ed. The question raised was that the 
amount had ‘ een reduced by the 
withdrawal of the amount of costs 
but as originally the full decretal 
amount had been paid in and the 
amount of costs had been drawn out 


(1) [1888] 10 All. 400-(1888)A.W.N. 74. 

(2) [1912] 34 All. 59 i—10 A.L.J. 153- 
15 I- C. 337. 
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Allahabad High Court held that this 
was a sufficient compliance with the 
deoretal order. To the same effect is 
the decision in Ali Husain v. Amin 
Ullah (2). In the present case, how¬ 
ever, the facts are different. In this 
case the plaintiff did not deposit the 
full amount of Rs. 384, fixed as the 
price to be paid in. He only deposit¬ 
ed Rs. 381-14-3. On the passing of 
the appellate decree it became clear 
that in order to make up the total 
amount of Rs. 470 the plaintiff would 
have to pay back the amount of costs 
which he had withdrawn. The 
learned Counsel for the appellant has 
relied also on Bhagwana v. Ooru (3) 
but the decision in that case is based 
entirely on the rule laid down in the 
two Allahabad cases. The learned 
Judges cf the Punjab Chief Court did 
not notice the distinction between the 
facts of the Allahabad cases and 
those of the case which they had to 
decide. The present case, however 
stands upon a different footing from 
the case decided in Bhagwana v. Ooru 
jJJ. Here the amount of Rs. 470 was 
fixed by the Court in pursuance of a 
compromise. According to the com¬ 
promise, the plaintiff had undertaken 
to pay Rs. 470, and in strict compli- 
a ? Ce *L fch the compromise decree the 
plaintiff ought to have paid in the 
full amount, the decree having made 
it quite clear that the partiei were to 
bear their own costs. It could never 
nave been contemplated by the 
parties, when they settled their dispute 
b7 a compromise, that the plaintiff 

that fh d d P ? 9lt ^ ° nIy Rs ' 468 "°-J and 
that the defendant was to recover the 

balance of Rs. 2-2-9 by instituting 
proceedings in execution for restitu- 
tion of costs. 


Le Rossignol, j. 

Hussaina —Defendant—Appellant. 


v. 


the cZ^ r \ U , Ph0ld the dooisionof 

appeal* y^ith ££? dismi - «>• 

Appeal dismissed. 


(3) [1910] 56 p. R. 1910—133 P T 
R. 1910—166 -p. WRiaift- 
6I.C.954,,; f * 91 °- 
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Alt. Jivani —Plaintiff—Respondent. 

S. A. No. 1711 of 1921, Decided on 
21st January 1922, from the decree 
of D. J. Jhelum, D/-2nd June 1921. 

* Muhammadan Liw — Marriage—Option of 
puberty—Interpretation of rules as to. 

The Muhammadan Law was promulgated to 
people living under very different conditions 
from those which ob:aui, today and roust bo 
interpreted with due regard to the change in 
public feeling and taste on questions of decency 
The principle underlying the crude provision* 
of Muhammadan Law regarding option of 
puberty is that there must be no acquiescence 
so that the question on all these cases will be 
‘has the plaintiff acquiesced. rf (P 38g Q 1] 

Shujauddin —for Appellant. 

Afahesh Das and Amar Hath Monga — 
for Respondent. 

Judgment—This was a suit by a 
girl of 17 for the cancellation of her 
marriao-e with defendant, on the 
ground that having attained puberty 
she wished to repudiate the marriage 
into whioh she was contracted by 
her uncle, and the only question is 

whether her repudiation is within 
time. 

It is urged that as menstruation in 
this country begins at the ago of 
15 at latest, the repudiation is prima 
facie too late and the Courts below 
erred in applying to this case the 
considerations which prevailed in 
Bmdu v. Bugli (1). 

In that case it was held that a 
woman who brought a suit to repu¬ 
diate a marriage into which she had 
been forced could not be said to have 

a ^r S A ed , ln tfie marr iage because 

J eIa70d , t0 3Ue for ‘wo years. 

In that case, however, the woman 

at f he timeof the mar¬ 
riage and she pleaded duress; in this 

tfm! n h f 6 Plail ? fcltf was a minor at the 
time of marriage. 

For the appellant defendant it is 

tWtK hat Mu J* amma dan Law i sists 
*5® *i epudlation shall be made 

fi?sTsiVn t0 nf S® ViFgin peroeivea ‘he 
f t he menstrual flow, h ut 

(1) [1909] 73 P.R, 1909—114 P W R 

1909-us p. L . K . 1909 -d I.'a 


J . 
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the Muhammadan Law was promul- 
lgated to people living under very 
different conditions from those which 
obtain to-day, and must be interpret¬ 
ed with due regard to the change in 
public feeling and taste on questions 
of decency. 

The principle underlying the crude 
provisions of Muhammad Law is that 
there must be no acquiescence so that 
the question in all these cases will 
be . Has the plaintiff acquiesced ? 

The Courts below find she has not 
and I agree with them and dismiss 
the appeal with costs. 

Appeal dismissed • 
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Abdul Qadir, J. 

Suba Singh —Plaintiff—Appellant. 

v 

Gopal Singh and others —Defen¬ 
dants—RespondentSi 

S. A. No. 218L of 1921, Decided on 
17th February 1922, from the decree 
of D. J., Jullundur, D/- 24th June 1921. 

Custom ( Punjab )— Alienation—Remoter re¬ 
versioners cannot sue to set aside, if eons re¬ 
fuse to do so. 

In a case where it has been found that the 
male owner who haa alienated ancestral land 
has got sons of whom some have even attained 
majority, it ia not open to a reversioner 
whoie rights would acorue after theae aona, 
to bring a suit until he can juatify himself by 
bringing his case within the conditions laid 
down in paragraph 67 of Rattigan's Digest of 
Customary Law. 84 P. R. 1898 (F. B.) and 
67 P. R. 1900 ref. 4P 387 C 1) 

Kanwar Narain—for Appellant. 

Sham Lai —for Respondents. 

Judgment.—Narain Singh, defen¬ 
dant No. 3 sold 15 kanals and 13 mar- 
las of land situated in Jullundur Dis¬ 
trict to Gopal Singh, defendant No. 1, 
for Rs. 1,500. Suba Singh, a colla¬ 
teral of the vendor, brought a decla- 
tory suit contesting this sale on the 
usual grounds and alleging that the 
vendor was la-wald. It was pleaded 
on the other side that Narain Singh 
had three sons from a wife with whom 
he was residing at Jamesabod in Sind 
where he had some land, and that in 
the presence of his sons a remoter 
reversioner, such as the plaintiff, had 
no locus standi to sue. The Trial 
Court held that the reversioner could 


sue if the vendor’s sons did not sue 
and went into the merits and granted 
the decree prayed for, holding that 
Rs. 952 out of the sale money were 
proved to be for legal necessity and 
would be a charge on the land. On 
appeal by the vendee, Gopal Singh, 
the learned District Judge held that 
in the presence of a nearer reversion¬ 
er a remoter reversioner had no locus 
standi to sue unless any waiver of 
his rights by the nearer reversioner or 
any collusion with the alienor was 
shown. He observed, “ there was no¬ 
thing in the statement of the son of 
Narain Singh (who was examined in 
Court) which would prove that he had 
waived his rights or abandoned them 
or that he had colluded in the aliena¬ 
tion made by bis father.” He, there¬ 
fore, dismissed the plaintiffs suit. 
The plaintiff has now come up to this 
Court in second appeal and the sole 
question raised by him is that he had 
a locus standi. I have heard Mr. 
Kanwar Narain on his behalf and Mr. 
Sham Lai for the respondent. 

Mr. Kan var Narain relies on Har m 
vans Singh v. Harnam Singh (1) and 
a subsequent ruling of the Punjab 
Chief Court, Murad v. Jannat (2), 
and says that the circumstances of 
this case were such that an inference 
of collusion or waiver on the part of 
the son of Narain Singh should have 
been drawn by the lower appellate 
Court, and it should have been held 
that the appellant had the right to 
bring a suit under those circumstan¬ 
ces to contest the alienation made 
by Narain Singh, Mr. Sham Lai, on 
the other hand, replies that none of 
the circumstances mentioned in para¬ 
graph 67 of Rattigan’s Digest of Cus¬ 
tomary Law, as entitling a remoter 
reversioner, in the presence of. the 
nearest reversionary heir, to brings 

suit to set aside an alienation, has 
been proved to exist in this case. He 
gees on to say that, so far from there 
being any proof that there were rea¬ 
sons justifying Suba Singh to insti¬ 
tute a suit, there is even no allega¬ 
tion in his plaint that any such rea¬ 
sons existed, and that he had confined 
his case to the allegation that Narain 
Singh was sonless. I think there lg 

(1) 1898 84 P. R. 1«9» tf 7 - 8 *) 

(2) 1901) 67 P. R. I960. 
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fin a case where it has been found 
Jthat the male owner, who has ‘aliena¬ 
ted ancestral land, has got three sons 
of whom the eldest has attained his 
majority, it is not open to a rever¬ 
sioner, whose rights would accrue 
after these three sons, to bring a suit 
until he can justify himself by bring¬ 
ing his case within the conditions laid 
down in paragraph 67 of Rattigan’s 
'Digest of Customary law. This seems 
to be clear even from those authori¬ 
ties on which Mr. Kanwar Narain has 
relied. It was found in the Full 
Bench case that the nearest rever¬ 
sioner was alive but refused to join 
in the suit, and it was for that rea¬ 
son that the reversioner next to the 
one who refused to join in the suit 
was allowed to sue. Similarly, in 
Murad v. Jannat (2) it was found that 
the daughter, who was the possible 
next reversionary heir in that case, 
refused without sufficient oause to 
institute proceedings to challenge the 
alienation in question, admittedly 
concurred in it, and that, therefore, 
the reversioner next to her was en¬ 
titled to bring a suit. None of these 
circumstances has been shown to 
exwt here. It is not alleged that Lai 
Chand, the eldest son of Narain Singh 
has refused to join in the suit 

bv r M U . Se Q? SU % ? is P° int °d out 
S, n M . r> Sham Lai that when L a l 
Chand was in the witness-box no 
question was put to him whether he 
was going to exercise his right or not 
which has not been waived. The 

Jj3* | 0n ,^ as ma de in 1920 and 

saleVnd 6 the n0t f elap8e befcween the 
sale and the suit, f0 that there is 

nothing to show that the son was not 

the*8ale° to Ration 

tne sale. I think, under suoh cir¬ 
cumstances, the conclusion arrived at 

thaUn 0 t a h r e ned Di8triCt Jud * e i9 Sm? 

■Appeal dismissed. 
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Abdul Qadir, j. 

Ha-ns Raj —Plaintiff—Appellant. 

v. 

Malawa Mal and o^ers—Defend¬ 
ants—Respondents 

S. A. No. 2184 of 1921, Decided on 
21st February 1122, from the decree of 
D. J. Gurdaspur at Dalhousie, D/-15th 
June 1921. 

Easements Act, S. SB-Eight to use roof at 
open apace does mt justify building on it. 

Where defendaote had acquired the right to 

A B as aa °P 0Q "Pace in 
froat of the room C as an eaiement. 

Heidi that it oannot juitify their building 

wX h«in P °- 1,0 4 anJ r w ifliDg a itru °ture on 
walls belonging to another person and creatine 

a comjjhcation aerioualy impairing the right* 
of the owner of the .hop on the ground 
Uoor> [P 389 C 1, 

Jagan Nath—for Appellant. 

Badri Das —for Respondents. 

Judgment.-Hans Raj, the plain¬ 
tiff appellant in this case, brought 
a suit against Malawa Mal praying 
for a permanent injunction ordering 

u- r! en L d \ nt to remove a building 
which he had erected on the roof of a 
shop No. 881, in the town of Batala 
belonging to the plaintiff. His suit 
was dismissed by the Court of first 
instance, and bis appeal to the Dis¬ 
trict Judge also failed. He has now 
come up to this Court in second ap- 
peal and I have heard Lala Jagan 

Lal fc a°RH ,S - beha,f and Bahadur 
Lala Badri Das on behalf of the 
respondents. 

There are four shops adjoiningmne 
another. It is found by both fch* 
Courts below that No 881 
to the plaintiff. Nob.iongTfS 
one Pohlu Mal, No. 883 belong? to 

884 ^miUedly 

ent Thi° M ^ ,aw f a f? al * ^e respond 
ent. The roofs of all these four shoos 

are reached by one staircase adjoin¬ 
ing shop No 884. Each of the?e 

inSflh* the ground floor is divided 
into three parts, the front part being 

?nn 0ra ? da ^’ behlDd which there i”f 
ba«k ’ 1 m a k dinR . to another room at the 

that tJ b K l itUati0n on th “ roof i” 
that the back rooms of all the four 

shops ere built upon, with the rest 

of the roof of all the fan*. ® * 
serring the purpose of a oourtyard 
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in froi.t of the four upper rooms. It 
has been concurrently found by both 
the Courts, which hare dealt with 
this case, that the building on the 
back rooms belongs to the respondent 
Malawa Mal, and has been let out 
by him on rent to a school for a long 
time. Malawa Mal has uecently 
built a structure on the portion of 
the roof which covers the shop of 
the plaintiff. It is this building over 
the verandah and the front room of 
shop No. 881 which is objected to by 
the plaintiff. The lower appellate 
Court, after considering th i evidence 
and all the circumstances of the case 
has held “that Malawa Mal had been 
using the roof over the kothri B and 
verandah A (in the plain Exhibit 
P. 1) as a flat with the baithak C, as 
an easement and as of right without 
interruption for twenty years." The 
contention in second appeal is that 
taking the finding of the lower Ap¬ 
pellate Court as final on facts, the 
decree passed by it dismissing the 
plaintiff’s suit for injunction is wrong 
in law, because all that the respond¬ 
ent was entitled to was the use of 
the roof over A and B as an open 
space, in front of the upper room 
marked C, but he had no right to 
build on it. It is argued that this 
amounts to an unwarranted extension 
of the easement in question. Lala 
Jagan Nath contends that under S. 22 
of the Indian Easements Act the 
dominant owner must exercise his 
right in the mode which is least 
onerous to the servient owner, and 
even if he alters the mode of enjoy¬ 
ment in any way he can only do so 
subject to the provision of S. 23 which 
lays down that he should not thereby 
impose any additional burden on the 
servient tenement. Reference is made 
to a ruling of the Calcutta High 
Court in Letters Patent Appeal 
No. 130 of 1919, published as Suresh 
Chandra Biswas v. Jogendra Nath 
Sen (1) which holds that “it is well 
settled that no man can impose a 
new or increased restriction or burden 
on his neighbour by his own act, and 
for this reason an owner of an ease- 
rhent cannot,. by altering his domi¬ 
nant tenem en t, incr ease his right."_ 

(1) [19201 32 C. L. J. 27—21 C. W. N. 

896-58 I. C. 854. 


Lala Badri Das, in reply, says that 
his client is really the owner of the 
whole of the roof in front of the four 
rooms belonging to him. and he is 
within his rights in building on any 
part of it. He adds that the learned 
District Judge has wrongly described 
the title of his client as a mere ease¬ 
ment, and that the trend of his judg¬ 
ment shows that he was of opinion 
that the upper part of the property 
in dispute was owned by the defend¬ 
ant-respondent. He urges, therefore, 
that this finding should be taken to 
be final as to ownership, and, there¬ 
fore, the appeal of the plaintiff should 
be dismissed. He pleads, in the 
alternative, that in case this Court 
comes to the conclusion that the 
right of easement has been exceeded 
and that the building on the roof of 
the plaintiff was not justified, the 
demolition of the building should not 
be ordered, because the suit was 
brought several months after the 
completion of the building. He adds 
that the plaintiff might be compen¬ 
sated for the infringement of his 
right in some other way, as the res¬ 
pondent would suffer great incon¬ 
venience and loss if the building is 
now ordered to be removed. Lala 
Jagan Nath argues in reply that the 
decision in favour of the defendant 
rests on a clear finding as to ease¬ 
ment, though the complaint of the 
plaintiff is that in giving that finding, 
the Court below f=et up a new case 
for the defendant. But he goes on to 
say that in face of that finding it is 
not open to the respondent to urge 
that so far as the roof over A and B 
is concerned he is anything more 
than the owner of an easement. He 
points out that obviously it could not 
be otherwise, because the shop below 
admittedly belongs to the plaintiff, 
and the owner of the shop must be 
taken to be the owner of the roof. 

As regards the plea that, even if it 
is found that respondent is not to be 
allowed to add to the burden of the 
servient tenement, the removal of 
the building should not be ordered, 
Lala Jagan Nath says that this has 
not been pleaded by the defendant 
before. There is no issue on the 
point whether the suit was delayed 
or as to the effect of such delay. I n 
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fact it was stated clearly by the 
plaintiff that he did not come to 
know of the building till after its 
completion. The plaintiff does not 
live in Batala. but lives at Dera Baba 
Nanak. I think this last criticism 
of the new plea raised is reasonable, 
and it is not necessary for me to 
take up this new point. On the main 
question in the case I am of opinion 
that the rights established as having 
vested in the respondent by virtue o f 
his enjoyment for 20 years is the 
right to use the roof A and B as an 
open space in front of the room C, 
but I do not think that can justify 
the plaintiff in building over that 
portion and raising a structure on 
walls belonging to another person 
and creating a complication seriously 
impairing the rights of the owner of 
the shop on the ground floor. 

I, therefore, accept this appeal and 
decree the plaintiff's suit and grant 
him the perpetual injunction prayed 
for. The respondent, Malawa Mai, 
will remove the materials of the 
structure erected by him on the roof 
of parts A and B of shop No. 881 and 
restore the roof to the condition in 
which it was before he started his 
structure. In the circumstances of 
the ca9e I would allow the parties 
to bear their own costs throughout. 

Appeal) accepted. 
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Martineau, J. 


Muhammad Hassan — Defendant — 
Appellant. 

Sohara and others — Plaintiffs — 
Respondents. 


S. A, No. 2291 of 1921, Decided on 
3rd August 1922, from the decree of 
D. J. Multan, D/- 12th June 1921. 

♦ (o) Evidence Act, S. 79 — Registration 
Act, S. 68—Registration certificate — Genuine¬ 
ness it presumed. 


Registering Offloer’« evideooe ia not nacei 
•ary to prove the certificate of regirtratior 
the genuinentsa of whioh is to be presume 
ocder S. 79 38 LO. 605 Appr.; 54 I.C 881, 38 A 
1 and 17 0. 903, Din. [P. 390 , 0. S 

* (5) Registration Act, 3. 68 — Endorst 
ment as to admission of execution is not necei 
eary—Registration certificate is not admitsibl 
to prove admission of execution — Registratio 
Act, 8. 60. 


8 . 58 foes not require a Registering Officer to 
endorse on tbedeoument an admission of its 
execution by tbe executants and therefore a 
certificate of registration is not evi ience of 
such an admission under 3. 60 even if the ad. 
mission is in fact mentioned in the endorse, 
ment on tbe document. (P. 391, C. lj 

♦ c) Adverse Possession — Co-sharers—One 
co-sharer holding adversely to others —Entry of 
latter's name ia Revenue Records does not af¬ 
fect. 

Where a co-sharer in possession of joint pro¬ 
perty has by an overt act shown to his co 
sharers that he would hold adversely to them, 
bis possession does not oease to be adverse 
merely because subsequently the names of his 
co-sharers were entered in the Revenue Records 
as co sharers. Title to the Wasteland will go 
with title to the cultivated area. 22 I. C. 805 
ref. 29 I. C. 348 Dist. (P. 391 C. 2, P. 392, G. 11 

(d) Adverse possession — Adverse possession 
by tenant—Landlord and tenant. 

The possession of a tenant does not beoomr 
adverse by the mere fact of his repudiating the 
tenancy unless his repudiation is accepted by 
the landlord. {P. 393, C. 1J 

Tek Chand —for Appellant. 

Har Gopal —for Respondents. 

Judgment.—The land in 3uit was 
sold to defendant No. 3 in 1919 by So¬ 
hara and Piara, defendants Nos. 1 and 
2, who are entered in the Revenue 
records as joint owners with the 
plaintiffs. The latter sued for a de¬ 
claration that they were the sole 
owners denying that Sohara and Piara 
had any rights in the land, and in the 
alternative they asked for a decree for 
pre-emption. The Subordinate Judge 
gave them a declaratory decree in 
respect of all the lands except the land 
of the Khichiwala well, for which he 
gave a decree for pre-emption. The 
declaratory decree has been upheld by 
the District Judge, and defendant No. 
3 has preferred a seoond appeal to this 
Court. 

The plaintiffs and Sohara and Pia»a 
are the grandsons of Rai Khanan, the 
former owner of the land, the plaint¬ 
iff’s father, Fazal, having been Rai 
Khanan’s son by one wife and So- 
hara’s and Piar’s father, Wasaya, hia 
son by another wife. Rai Khanan 
died in 1870, and disputes then arose 
between the sons by the two wives, 
the plaintiff’s father, Fazal, and hiB 
brother, Karara, contending that Wa- 
saya and his brother, Jawaya, were 
illegitimate and had no right to suo- 
oeed to the property. In 1871 the 
Deputy Commissioner deoided that 
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Wasaya and Jawaya were the legiti- 
nfate sons of Rai Khanan, and ordered 
that all the four sons of Rai Khanan 
■hould be entered as owners. No 
change, however, was made in the 
records till J878, when an order P-27 
was pasted by the Tahsildar of Alipur, 
which shows that Fazal and Karam 
again denied that Wasaya and Ja vaya 
were the legitimate sons of the Rai 
Khanan, while Wasaya and Jwaya 
assorted their legitimacy and asked 
that they might be entered in the re¬ 
cords as owners along with Fazal and 
Karam The Tahsildar found that 
Wasaya and Jawaya were in posses¬ 
sion of on'y two wells, and ordered 
that they should be entered as co¬ 
owners of the whole property but as 
being in possession of only two veils 
and not of the rest of the land. That 
order was carried out. The plaintiffs 
maintain that, notwithstanding the 
mutation effected in accordance with 
the Tahsidar's order of 1878, they re¬ 
mained in possession of the land in 
suit adversely to Jawaya and Wasaya, 
and they also allege that in 1897 
Jawaya, Sohara and Piara executed a 
deed P-1 by which they agreed to take 
certain shares in the land of the Khi- 
chiwala well, Paluwala well and Tah- 
liwala well in full satisfaction of their 
claim and gave up all rights in the 
remaining land. 

The Courts below have found the 
execution of the deed P-1 to be prov¬ 
ed, and the first question is whether 
there is evidence to support that find¬ 
ing. There is no evidence of the 
scribe or of any witness in whose pre¬ 
sence the document was e*ecuted, but 
the Courts below rely on the state¬ 
ment of one Khuda Bakhsh, who says 
that the seal of one of the attesting 
witnesses to the deed is that of his 
father, Lai. This statement, however, 
would show only that Lai attested the 
deed and is no proof that Jawaya, 
Sohara and Piara executed it. Apart 
from Khuda Bakhsh’s statement all 
that the plaintiffs have to rely on as 
proof of the execution is the Sub- 
Registrar's certificate of registration. 
The learned Dist ict Judge has held on 
the authority of Ajudhia Prasad v. 
Jagamtath Bakhsh Singh (1) that that 


certificate is evidence of execution, 
and Mr. Har Gopal, who has argued 
the case for the respondents, has also 
referred to Thama v. Qovind Bilal (2). 
and Nittyanuid Kur v. Raj Bullubh 
Adyapurahit (3). On the other hand, 
Mr. Tek Chand on behalf of the appel¬ 
lant has relied on Hori Lai v. Thakur 
Bhagwan Bakhsh (4), Rajmangal Misir 
v. Mathura Dubain (5), Salimatul Fati¬ 
ma v. Koylashpoti Narain Singh (6) 
and some older rulings, in which it 
was held that the certificate endorsed 
by the Registering Officer is not evi¬ 
dence of execution. He also urges 
that the Registering Officer has not 
been called as a witness and that he is 
not shown to be dead ; but as to this 
it is sufficient to say that the Regis¬ 
tering Officer’s evidence is not neces¬ 
sary to prove the certificate the 
genuineness of which is to be presum¬ 
ed under S. 79 of the Evidence Act. 
The question is what the certificate 
proves. 

3. 60 (2) of the Registration Act 
provides that the certificate 5 ball be 
admissible for the purpose of proving 
that the document has been duly 
registered in manner provided by the 
Act, and that the facts mentioned in 
the endorsements referred to in 3. 59 
have occurred as therein mentioned. 
The endorsements mentioned in 3. 59 
are those made under Ss. 52 and 58. 
3. 52 requires only that the day, hour 
and the plaoe of presentation and the 
signature of every person presenting 
a docuraen t for registration, shall be 
endorsed on the document at the time 
of presenting it. S 58 requires the 
following particulars to be endorsed on 
the document, namely,— 

(а) the signature and addition of 
every person admitting the execution 
of the document, and, if suoh exe¬ 
cution has been admitted by the re¬ 
presentative, assign or agent of any 
person, the signature and addition of 
such representative, assign or agent; 

(б) the signature and addition of 
every person examined in reference to 

(2) [1907] 9 Bora. L.R. 401. 

(3) 25 W.R. 267. 

(4) 1916 19 0 C. 23. 

(5) 1916 38 All. 1. 

(6) 1890 17 Cal. 903. 


(1) [1917] 20 O.C. 18. 
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visions of the Act, and 

(c) any payment of money or deli¬ 
very of goods made in the presence of 
the Registering Officer in reference to 
the execution of the document, and 
any admission of receipt of consider¬ 
ation, in whole or in part, made in 
his presence in reference to such exe¬ 
cution. 

Now, it is noticeable that, while 
clause (c) requires the Registering 
Officer to endorse on the document 
any admission of receipt of consider¬ 
ation made in his presence in refer- 
enoe to the execution of the document, 
there is no similar provision in clause 
(a! requiring him to endorse an admis¬ 
sion of the execution, but what he is 
required by clause (al to endorse i* the 
signature and addition of the person 
admitting the execution. There ap¬ 
pears to me to be a clear distinction 
between endorsing the signature of 
the person who admits the execution 
and endorsing the fact of the admis¬ 
sion being made. Ordinarily, no 
doubt, a Registering Officer does en¬ 
dorse on the document the fact that 
the executant admits its execution ; 
but S. 58 does not require him to do 
so, and I think that if it had been the 
intention of the Legislature to make 
it obligatory on the Registering 
Officer to endorse on the document an 
admission of execution made by the 
executant, there would have been a 
dear provision to this effect similar to 
the provision in clause (c) for endors¬ 
ing an admission of* the receipt of 
consideration. I hold, therefore, that, 
as the law does not require a Regis¬ 
tering Officer to endorse on the docu¬ 
ment an admission of its execution by 
the executants, the certificate of regis¬ 
tration is not evidence of such an ad¬ 
mission under S. 60, of the Registra¬ 
tion Act even if the admission is in 
fact mentioned in the endorsement on 
the document. The certificate on P-1 
is consequently under the law no proof 
that Jawaya, Sohara and Piara ad¬ 
mitted having exeouted the document, 
and I find that the execution has not 
been proved. 

The next question is, whether the 
plaintiff's possession has been adverse 
to defendants Nos. 1 and 2. The lower 
appellate Court has found on the evi¬ 


dence that defendants Nos. 1 and i 
never succeeded in getting possession 
of their share of the property left by 
Rai Khanan, and this finding of fact 
cannot be contested. Defendants Nos. 

1 and 2 were no doubt co-sharers with 
the plaintiffs, and I do not appreciate 
the distinction which the learned Dis¬ 
trict Judge seeks to draw when he 
says that it would be more correct to 
call them co-heirs than co-sharers, but 
the plaintiff's predecessors clearly 
denied the title of Jawaya and Wa- 
saya, the predecessors of defendants 
Nos. 1 and 2, in 1871 after the death 
of Rai Khanan, and again in 1878 in 
the proceedings before the Tahsildar , 
and they asserted their exclusive 
rights to the property openly in the 
presence of Jawaya and Wasaya. 

It is contended for the appellant 
that that assertion was of no effect, 
because mutation was in spite of it 
effeoted in favour of Jawaya and Wa¬ 
saya, but I do not agree with this con¬ 
tention. There is nothing to show 
that after the mutation tin plaintiffs 
or their predecessors in any way 
changed their attitude and recognised 
the title of Jawaya and Wasaya. They 
continued as before in exclusive pos- 
sion of the land in suit, and I do not 
see how the nature of their possession, 
which became adverse when they de¬ 
nied the title of Jawaya and Wasaya, 
can be said to have been changed by 
the mere fact of those persons being 
recorded as co sharers. Akbur v. Tabu 
(7), which is cited by Counsel for the 
respondents, is a case in point In 
that case the owner in possession had 
by an overt act shown to his co-shar¬ 
ers that he wanted to hold the land 
for himself alone, and it was 
held that the mere retention by the 
Revenue Officers of the names of his 
co-sharers after the overt aot had been 
done did not prevent limitation from 
running against them and that even a 
deoree in their favour, unaccompanied 
by actual effective assertion of their 
rights and the taking of possession of 
those rights, would not help them. 

Mr. Tek Chand has referred to Da- 
lip Singh v. Ranma (8), a oase in 
which the persons in possession of the 


7) [19141 22 I.C. 805. 
;8) [1915 29 I.O. 348, 
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land were lessees. They had at one 
time claimed to be proprietors, but on 
the objection of the landlords their 
claim had been rejected by the Reve¬ 
nue Officers They remained in pos¬ 
session, but it was held that their 
possession had not become adverse 
and that they had not acquired pro¬ 
prietary rights. That case, however, 
is not in point, as the position of a 
tenant is not analogous to that of a 
co-sharer. The possession of a tenant 
Idoes not become adverse by the mere 
Ifact of his repudiating the tenancy 
Iunles9 his repudiation is accepted by 
Ithe landlord. 

■ It is urged by Mr. Tek Chand that 
the greater portion of the land was 
banjar , as is remarked in the lower 
appellate Court’s judgment; but this 
fact does not appear to me to make 
any difference. The whole of the land 
in suit belonged to Rai Khanan, and 
there is no reason for treating that 
portion which is waste differently 
from tho cultivated portion. The 
title to the former must go with the 
title to the latter and when it is found 
that the plaintiffs have by adverse 
possession acquired an exclusive title 
to the cultivated area they must also 
be held to have acquired an exclusive 
title to the waste. 

Nothing has been said in argu¬ 
ment witli regard to grounds Nos. 5 
and 8 

I agree with the lower appellate 
Court that the plaintiffs have by ad¬ 
verse possession become sole owners 
of the land in suit, and that, therefore, 
defendants Nos. 1 and 2 were not 
competent to sell it to defendant No. 

3. The appeal is accordingly dismiss¬ 
ed with 009 ts. 

Appeal dismissed. 
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Criminal. P. C., S. J S3—Evidence must be 
recorded in a proceeding under the section, , 

Where the accuted was served with a notioe 
under S. 133 to remove a shed and the Magis¬ 
trate without recording any evidence for the 
prosecution made the order absolute and 
directed the shed to be removed. 

Held: that the procedure to be followed in 
such cases is as in a summons case and that 
evidence must be recorded. 32 P. R. 917 Cr- 
31 A. 453; 24 C. 395 ref. (P. 392 C. 2] 

Shankar Chand and N. C. Pandit— 
for Petitioners. 

Order.—This case has been report¬ 
ed to this Court under S. 438 of the 
Criminal Procedure Code by the 
Sessions Judge of Karnal. It appears 
that the accused constructed a cer¬ 
tain shed on a public thoroughfare 
without the permission of the pro¬ 
prietors of the village A complaint 
was filed before the Sub-Divisional 
Magistrate who ordered that a notice 
should be issued to the accused under 
S. 133, Criminal Procedure Code, for 
the removal of the shed. The accu¬ 
sed appeared in Court an I filed cer¬ 
tain objections. The Magistrate, 
without recording any evidence for 
the prosecution, made the order 
absolute and directed the shed to be 
removed. 

It is clear that the order is illegal 
and must be set aside. There is 
abundant authority for holding that 
the procedure to be followed in suoh 
cases is as in a summons case and that 
evidence must be recorded.Sifa Ramv. 
Emperor (»), Hingu v. Emperor (2) 
and Srinath Roy .v. Ainaddi Haidar (3) 

I allow the revision and set aside 
the order passed by the Trial Magis¬ 
trate as recommended by the earned 
Sessions Judge. 

Revision allowed. 
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MOTi Sagar, J. 

Mam Chand and others —Accused 
I’etitioners. 

v. 

Emperor— Opposite Party. 

Cr. Rev. No. 258 of 1923,Decided on 
87th April 1923, in the case report¬ 
ed by S. J. Karnal, D/- 30th Janu¬ 
ary 1923. 


1) [1917] 32 P- R. 1917 Cr.- 
18 Cr. L.J. 888—43 P.W.R. 1917 
Cr-—41 I. C. 1000. 

2) [1909] 31 All. 453-6 A. L. J. 
685—10 Cr. L. J. 297—3 I. C. 

482. „ XT 

3) [1897] 24 Cal. 395—I. C. W. N. 

217. 
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Broadway, J. 


The Municipal Committee , Delhi — 
Defendant—Appellant. 

v. 

Abdul flassan Khan —Kaspondent. 

S. A. No. 2394 of 1921 Decided on 
15th May 1^22, from the decree of 
District Judge, Delhi D/- 22nd 
August 1921. 

(a) Punjab Municipal Act, S. 19S—Sanction, 
subject to leave certain space, is not ultra vires. 

Where sanction was granted subject to the 
condition that a particular wall in the p.an 
of the proposed new building should be put 
bask a certain * distance. 

Held : the Committee was not aoting beyond 
its powers in imposing the condition in ques¬ 
tion. (P. 394 C. 1] 

(6) Punjab Municipal Act, S. S (/JJ — 
Street— * Accessible' includes right of access. 

"Accessible to the public" does not moan 
merely physical aoceas apart from right of 
access. (P, 394 C. 2] 

Kunwar Dalip Singh— for Appellant. 

Moti Sagar— for Respondent. 

Judgment.—Nawab Abdul Hassan 
Khan applied to the Municipal Com¬ 
mittee of Delhi for permission to 
erect a certain building. Sanction 
was accorded and the plans passed 
subject, however, to the condition 
that a certain existing wall, marked 
A. B. on the plan in Court, should 
be put back from the centre of the 
street. The building was erected but 
the wall was left standing in its old 
position. During the building opera¬ 
tions tne Committee pointed out to 
the Nawab that he was not comply¬ 
ing with the condition imposed, and 
warned him in writing that he was 
failing to do so at his own risk. 
Nevertheless, the building was pro¬ 
ceeded with and the condition ignor¬ 
ed. The Committee then proposed to 
demolish the building and issued a 
notice to this effeot to the Nawab. 

The Nawab instituted a suit ask¬ 
ing for a perpelual injunction direct- 
uig the Committee to refrain from 
interfering with the said building. 

He alleged that the space on which 
the wall A. B. abuts is not a “street*’ 
and that the Committee had no 
power to impose the condition to 
i he demolition of an existing wall. 


The Trial Court granted the Nawab 
a decree holding that the Commit¬ 
tee’s action in imposing the condi¬ 
tion wa< ultra vires and that in any 
case the order to demolish was un¬ 
reasonable and oppressive. 

The Committee thereupon appealed 
to the District Judge who however 
held that the space on which the 
wall A. B. abutted was not a “street” 
within the definition given in the 
Act, and that, therefore, the action 
of the Committee in imposing the 
condition was ultra vires Its ap¬ 
peal having then been dismissed the 
Committee h^s come up to this Court 
in second appeal through Mr. Dalip 
Singh, while I have heard Mr. Moti 
Sagar for the Nawab. 

Mr. Dalip Singh has contended 
that the Act gives the Committee 
power to impose any reasonable con¬ 
ditions when sanctioning the erec¬ 
tion of any buildings, that therefore, 
the condition imposed was not ultra 
vires whether the space in question 
was a “street” or not. He also con¬ 
tended that the said space was & 
street. 

Now, S. 189 of the Muncipal Act 
lays down that “no person shall 
erect..... building without the 
sanction of the Committee", and 
that any person intending to ereot 
any building must give notice in 
writing to the Committee of such 
intention. Sub-clause (3) empowers 
the Committee to prescribe, by its 
bye-laws, the manner in which suoh 
notice is to be given and the parti¬ 
culars that should accompany it. 
One of the bye-laws framed by the 
Committee under S. 189 (3), viz , No. 
26, deals with the distance that must 
be left round buildings abutting on 
streets and lanes. 

8.193 of the Act empowers the 
Committee to refuse to aooord sanc¬ 
tion or to grant sanotion subject to 
such modification as it may seem 
fit in respect of all or an? of the 
matters speoified in S. 189 (3): and 
one of these matters related to the 
space to be loft about the proposed 
building. 

the present case when thel 
Nawab applied for sanotion it was! 
granted subject to the condition that! 
the wall A. B. whioh in the plan of| 
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the proposed new building was to temporarily to the public whether a 
form part of the southern boundary thoroughfare or not. Mr. Dalip 
wall, was put back a certain dis- Singh contended that “accessible to 
tance. the public" meant merely physical 

Assuming that the Committee had access apart from right of access, 
no power to direct the demolition of As pointed out by Mr. Moti Sagar, 
an existing wall can it be said that however, that would include thel 

it could not take advantage of the drive to any house and I am inclined) 

application to erect a new building to think that mere physical access] 
which was to include this wall as an alone cannot be regarded as the test.' 
integral part of it, to sanction the The lower appellate Court has 
new building on condition that the held on the evidence that this piece 
wall A- B. should be put back a of land is the private property of 
few feet ? one Banarsi Das who can prevent 

After a careful consideration of the public from using it at his own 
the arguments of the learned Counsel will and pleasure. I am inclined 

and the authorities cited, viz., that this is a finding of fact by 

Bhawanishankar Ravishankar v. Surat which I am bound, but in any case 
City Municipality (1) and Tribhovan on the finding that the public can be 
v. Ahmed abad Municipality (2), by Mr. prevented from using this land by 
Dalip Singh and Dumodar Das v. Banarsi Das at will it seems to me 
Municipal Committee , Delhi (3) by Mr. that it cannot be regarded as a street. 
Moti Sagar I am of opinion that As, however, I hold that the Com- 
the Committee was not acting beyond mittee had the power to impose the 
its powers in imposing the condi- condition under consideration I allow 
tion in question. Damodar Das v. the appeal and dismiss the plaintiff’s 
Municipal Committee , Delhi (3; is suit with costs throughout, 
clearly distinguishable. On the ques- Appeal allowed. 

tion whether the plot of land in 


question is or is not a “street” Mr. 
Dalip Singh referred to Municipal 
Commissioner of Bombay v. Mathura, 
bui (4) and Emperor v. ManHal 
Mohanlal (5), while Mr. Moti Sagar 
cited Kaiidas v. Municipality of 
Dhandhuka (S) Ahmcdabcu! Munici¬ 
pality v. Manilal Udenath (7) 
and Shahabnd-din v. Emperor ( 8 ). 
The expression “street" is defined 
in S. 3 (13) of the Act as 

meaning any road, footway, square 
Court. alley or passage ac¬ 
cessible whether permanently or 


(1) 11897] 21 Bom. 187 -(1895) P.J. 
375 . 

(2) 11903] 27 Bom. 221—5 Bom. L.R. 
48. 

(3) [1901] 27 P.R. 1901-0900) P.L.R. 
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( 4 ) [ 1906 ] 30 Bom. 5'8-8 Bom. L.R. 
4 57—4 Cr.L.J. 23. 

( 5 ) [1912] 14 Bom. L.R. 499—13 Cr. 
L.J.H3-15 I.C. 785. 

( 6 ) [L 88 9 ] 6 Bom. 686 . 

(7) [1896] 20 Bom. 146. 

(81 [1918] 16 P.L.R. 1918—15 P.W.R. 
1918 Cr,—19 Cr/:L.J. 254—44 LC. 
46. 
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Brasher, J. 

Misri Khan— Plaintiff—Appellant. 

v. 

Shahji and anof/ier-Defendants-Res- 
pondents. 

S. A. No 2548 of 1921, Decided on 
12th June 1922, from the decree of 
District Judge, Rawalp.ndi, D/-1st 
July 1921. 

Limitation Act, Art. 10-Punjab Pre-emption 
Act. S. SO—Vendee already in possession at 
tenant—Time runs from the date of mutation. 

Whore prior to the sale the vendee was 
already in physical possession of the property- 
sold, as a tenant, and no physioal possession 
oould be given to him. 

Held, that the subject of the sale did not 
admit of physical possession and tha 
Art. 10 of the Limitation Aot or S. 80 of the 
Punjab Pre-emption Act is to be a PPh® d ' th ® 
date from which limitation runs 
when the mutation was eflected. [P. 

Kanwar Narain —for Appellant. 

Mukand Lai Puri-tor Respondent*. 

Judgment-The only question rais¬ 
ed in this appeal is one of limitation. 
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The plaintiff sued for pre-emption in 
respect if an oral sale, the vendee 
having been at the time of the sale a 
tenant under the vendor. The muta¬ 
tion relating to the sale was entered 
up on December 24th, 1918, and the 
• mutation was sanctioned on Decem¬ 
ber 29th, 1918. The learned District 
Judge has found that the oral sale 
took place about a month before the 
mutation was entered, i. e , about 
November 24th, 1918. Taking this as 
the starting point for limitation he 
has held that the suit is barred by 
time, it being admitted that the suit 
would be within limitation if time is 
to be reckoned from the date of the 
mutation. For the appellant the 
finding that the sale took place prior 
to the date of the entry of the muta¬ 
tion is challenged and it is contended 
that Art. 10 does not apply at all, but 
that even if this Article is to be 
applied the vendee did not take 
possession under the sale until the 
mutation was sanctioned. 

The finding that the salt took place 
a month prior to the date of the muta¬ 
tion entry is a finding of fact which 
has some evidence to support it, and 
I cannot question this finding in 
second appeal. 

The question whether Art. 10 of the 
Limitation Act is applicable to a case 
of this kind is not free from difficulty 
and no authority directly in point has 
been cited. Prior to the sale the 
vendee was already in physical pos- 
pession of the property sold as a 
tenant, and no physical possession 
could be given to him. I am disposed 
to hold that the subject of the sale did 
not admit of physical possession; but, 
if Art. 10 is to be applied, then limita¬ 
tion runs from the date of taking 
physical possession under the sale, 
and I do not see how the character of 
the vendee’s possession changed on 
the date when the sale was effected. 
The vendee caDnot, 1 think, be said to 
have taken posstssion under the sale 
until his new status was publicly 
proclaimed at the time of the muta¬ 
tion, and, therefore, whether Art. 10 
of the Limitation Act or S. 30 of the 
Punjab Preemption Act is to be 
applied the date from which limita¬ 
tion runs is the date when the muta¬ 
tion was attested. 


In my opinion, therefore, the suit 
is within time. It has been found 
that the plaintiff has a right of pre¬ 
emption and that the price, Rs. 200, 
was paid and fixed in good faith. 

I accordingly accept this appeal 
and give the plaintiff a decree for 
pre-emption on payment of Rs. 2(0, 
the purchase money to be paid into 
Court on or before August 12th, 1922. 
On payment into Court of such 
purchase money the defendant shall 
deliver possession of the property to 
the plaintiff, but if the purchase- 
money be not paid on or before 
August 12th, 1922 the suit shall be 
dismissed with costs throughout to the 
defendant, Shahji. The appellant 
will get his costs in this Court agaiDst 
the respondent Shahji, in the event 
of the money being paid. 

Appeal accepted. 
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Martineau, J. 

Mula Mal —Appellant. 

v. 

Sardar Piara Singh and others —Res¬ 
pondents. 

S. A. No. 2626 of 1921, Decided on 
6 th June 1922, from the decree of D. 
J. Sialkot, D/-llth August 1921. 

Soldiers (Litigati >n) Art {IX of 1918) S. 11— 
Applies only where plaintiff is soldier at the 
date of suit. 

Where the plaintiff was serving as a soldier 
for some time before the institution of the suit, 
but he wbb no longer a soldier when he brou¬ 
ght the suit. 

Held: that S. 11 did not apply. That sec¬ 
tion applies only where the plaintiff is an 
Indian Soldier at the date of suit. IP 396 O 1) 

D. R. Sawhney —for Appellant. 

Amin Chand —for Respondents. 

Judgment - Civil Appeals Nos. 
2626 to 2629 of 1921 arise out of four 
suits for pre-emption instituted in 
December 1920 in respeot of sales, of 
whioh three took place in 1918 and 
one in Maroh 1919. 

It is admitted that the suits are 
barred by limitation unless they are 
saved by the Indian Soldiers Litiga¬ 
tion Aot IX of 1918, S. 11 of which 
provides that in computing the period 
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of limitation prescribed for any suit 
in which the plaintiff is an Indian 
soldier the time during which such 
soldier has been serving under war 
conditions since the 4th August 1914 
shall be excluded. The Courts below 
hare held that the suits are- within 
time when the period during which 
the plaintiff was serving under war 
conditions is deducted, and they hare 
concurred in giving him decrees for 
pre-emption. 

The Courts below have failed to 
Inotice that although the plaintiff was 
Uerving as a soldier for some time 
before the institution of the suits he 
was, as is admitted before me, no 
longer a soldier when he brought the 
suits and that, therefore, S. 11 of Act 
IX of 1918 does not apply to the pre¬ 
sent cases. That section applies only 
where the plaintiff is an Indian sol¬ 
dier, and it does not become applica¬ 
ble by the mere fact that he was a 
soldier at the time when the cause of 
action arose. 

As S. 11 of Act IX of 1918 does not 
apply the time during which the 
plaintiff was serving under war con¬ 
ditions cannot be excluded in compu¬ 
ting the period of limitation, and the 
suits are consequently barred by 
limitation. 

I accept the appeals, reverse the 
decrees of the Courts below and dis¬ 
miss the suits with costs in all the 
Courts. 

Appeals dismissed. 
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Scott-Smith, J. 

Az Khan— Appellant. 

v. 

Karim and others —Respondents. 


S. A. No. 2714 of 1921, Decided on 
20 th June 1922, from the decree of Dis- 
rict J. Attock D/-14th October 1921. 

* (a) Execution sale—Sale of site in a village 
without proprietor's consent in a Court auction, 
void. 


The site under the house of a non-proprietor 
in a village ordinarily belongs to the proprie¬ 
tors and its sale without the oonsent of the 
proprietary body is void and not voidable.^ 


♦ (6) Limitation Act, Arts. 144 t 91 and It— 
Suit by third party to set aside a Court sale— 
Art. 144 applies. 

Where the plaintiff in a suit for possession 
of property sold in execution of a decree was 
the original owner of the property and was 
not a party to the deoree under which the sale 
took place nor a representative of any of the 
parties and was consequently in a position to 
ignore the sale altogether. 

Held art. 12 has no application and the 
suit falls under art. 141. Art. 91 also is 
not applicable, as it provides for the 
cancellation or setting aside of an instrument 
not otherwise provided for and it binds only 
the parties to the instrument and not strangers. 
15 P. R. 1912. IP 397 C1] 

B. D. Qureshi —for Appellant. 

M. S. Bhagat —for Respondents. 

Judgment.—This is a second appeal 
from the order of the District Judge, 
Attook, dismissing the plaintiff’s suit 
for possession of a site in Bhagni 
village on the ground that it was 
barred by time. The site together 
with the house on it was sold by 
public auction in execution of a decree 
against Karim, a nonproprietary 
resident on the 28th July 1910. The 
sale-certificate was granted on the 
4th October of the same year. The pre¬ 
sent suit was lodged on the 16th Nov¬ 
ember 1918 by the plaintiff as repre¬ 
sent! ag the proprietary body of the 
village on the allegation chat Karim 
had a saleable interest in the mate¬ 
rials of his house only and not in the 
site in dispute Both the 1 iwer Courts 
held that the suit was barred by time 
under Art. 120 of the First Schedule 
of the Limitation Act. The lower 
Appellate Court begins by saying that 
the sale of the site in dispute as the 
property of Kariin was not void, but 
voidable at the instance of the pro¬ 
prietary b )dy. I am not able to agree 
with this prooosition. The site under 
the house of a non-proprietor in a 
village ordinarily belongs to the pro¬ 
prietors and its sale without the con-i 
sent of the proprietary body is void 
and not voidable. The sale of the- 
site of a residential house may 
perhaps be voidable and not void, but 
that is quite another matter. If A’s 
property is sold by an unauthorised 
person without his consent, such sale 
is surely ab initio void and not merely 
voidable. It has been suggested by 
Counsel for the respondents that Art. 
12 of the First Schedule of the Indian 
Limitation Act is applicable. That 
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Article provides for the setting aside 
of a sale in execution of a decree of a 
Civil r 'ourt, but there is ample autho¬ 
rity for the proposition that the par¬ 
ties alone are bound by that Article, 
(see the commentary in Mr. Rustomji’s 
Law of Limitati m, 3rd Edition, page 
265). In Saif-ud-din v. Hansraj (1) it 
was held that where the plaintiff in a 
suit for possession of property sold 
in execution of a decree, was the 
original owner of the property and 
was not a party to the decree under 
which the sale took place, nor a 
representative of any of the parties, 
and was consequently in a position to 
ignore the sale altogether, Art. 12 of 
the Limitation Act has no application 
and the suit falls under Art. 144. 
Again, Art. 91 of the First Schedule 
is not applicable It provides for the 
cancellation or setting aside of an 
instrument b ot otherwise provided for. 
Here, again, the Article binds only 
the parties to the instrument and not 
strangers. I, therefore, hold that the 
present suit is governed by Art- 144 
of the First Schedule and is not barred 
by time. 

It appears that Shah Dad, one of 
the vendees and a defendant in the 
Trial Court, died even before the 
appeal was filed in the lower appel¬ 
late Court, but was not made a party 
thereto. His two sons, Razi Khan 
and Bazid Khan, are also vendees and 
parties to the suit, and Mr. Kureshi 
says that they are his sole legal 
resprosentatives. No objection was 
made in the lower Appellate Court to 
the effect that he had aDy other repre¬ 
sentatives besides these two sons, and 
Mr. Bhagat on behalf of the respon¬ 
dents, is unable to say that any other 
representative exists. No question of 
abatement therefore, arises. The 
appeal is accepted and the order of 
the lower appellate Court being set 
aside the oase is remanded for deci¬ 
sion on the merits under O. 41 R. 23, 
Civil Procedure Code. Stamps in this 
and in the lower appellate Court will 
be refunded and other costs will be 
oosts in the oase. 

Case remanded 


(1) [19111 15 P. R. 1912—203 P.L.R. 
194—252 PWR. 1911-11 I.C. 76. 
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Scott-Smith, J. 

Mt. Bakho —Plaintiff—Appellant. 

v 

Lal —Defendant—Respondent. 

S. A. No. 2840 of 1921, Decided on 
12th June 1922, from the decree of 
D. J. Lyallpur, D/-17th November 
1921. 

Mahommadan Law—Marriage is dissolved 
by apcntacy of either party . 

Where a Muhammadan lady was baptised 
and sued for dissolution. 

Field: that by the apostasy of either the hus¬ 
band or the wife a Muhammadan marriage ia 
dissolved and that the real question in such 
oases is not whether she is baptised but whe¬ 
ther she has renounced the Muhammadan 
religion. 124 P, R. 1876-132 P. R.18&4-61 
P. R. 1899-85 P. R. 1906,-33 A. 90;-3» C. 409 
itef. [P 398 C1] 

Nanak Chand —for Appellant. 

Judgment. —In the case out of 
which the present second appeal arises 
Mt. Bakho sued for dissolution of 
marriage with Lal on two grounds, 
(1) that she was married by her father 
during her minority and (2) that she 
has renounced Islam and become a 
Christian. I am not concerned with 
the first ground. The case was first 
of all tried by a Muhammadan 
Munsif, Syad Zulfiqar-ud-Din, who 
decreed the claim holding that the 
plaintiff had renounced Islam and 
had become a Christian. On appeal 
the District Judge, Khan Bahadar 
Abdul Ghafur Khan, remanded the 
case for inquiry into certain points 
under O. 4, R. 23, Civil Procedure 
Code. The case then came before a 
Hindu Munsif who held that the plain¬ 
tiff had renounced Islam and beoome 
a Christian and gave a decree. The 
case then went on appeal before 
Mirza Zafar Ali, District Judge, who 
held that Mt. Bakho was not a Chris¬ 
tian, be iause she had not been bap¬ 
tized by a duly authorized person. 
The learned District Judge set aside 
the decree and dismissed the plaintiff’s 
suit. She has filed a seoond appeal to 
this Court whioh has been heard ex 
parte in the absence of the respondent. 

The learned District Judge in the 
course of his judgment states that the 
plaintiff did not put herself in the 
witness-box to be examind with regard 
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to her views on religion. Before the 
remand, however, she appeared as a 
witness on her own behalf and she 
subsequently was called as a witness 
on bebalf of the defendant and again 
gave evidence. She clearly stated in 
the course of her evidence that she 
had renounced Islam and had been 
baptized as a Christian and tha* she 
professed the Christian religion. She 
was baptized by an Indian Christian 
named Hakim Ali who belongs to a 
sect of Christians called the Christ 
Mission. Now Hakim Ali clearly 
deposed that he baptized Mt. Bakho 
and that for a month before baptizing 
her he instructed her in the principles 
of the Christian religion, in other 
words, he p-spared her for baptism. 
It appears from the evidence of Mr. 
Samad and Mr. Smith that Hakim 
Ali was what is called a &ection-in- 
charge and that every section-in¬ 
charge is authorised to perform the 
rite of baptism. Even according to 
the rules of the Church of England, 
any private person can, in the case 
of emergency, perform the rite of bap¬ 
tism, and I am not prepared to agree 
with the learned District Judge that 
the baptis n of Mt. Bakho was wholly 
inefficacious. But even if it was, the 
real question which had to be deter- 
mind was whether Mt. Bakho had 
renounced the Muhammadan religion. 

There is ample authority for hold¬ 
ing that by the apostacy of either the 
husband or the wife a Muhammadan 
marriage is dissolved : see, inter alia, 
Nowroz Ali v. Aziz Bibi (1), Khan 
Bibi v. Pir Shah (2), Allah Baksh v. 
Amir tiegam (3), Imim Din v. Hasan 
Bibi (4), Amir Beg v. Saman (5) and 
Abdul Oani v. Azizul Hag (6). The 
learned District Judge has not come 
to a clear finding as to whether the 
plaintiff is an apostate from Islam or 
not. In my opinion, there can be no 
doubt of this fact. We have her own 

(1) [1876 124 P.R. 1876. 

(2) 11884 132 P.R. '884. 

(3) [1899 61 P.R. 1899. 

(4) [1906 85 P.R. 1906-148 P.L.R. 
1906—97 P.W.R. 1906. 

(5) [1911] 33 All. 902—7 A.L.J. 956— 
7 I.C. 342. 

(6) 11912] 39 Cal. 409—16 C.W.N. 
451—15 C.LJ. 263—13 Cr.L.J. 
257—14 I.C. 641. 


dear statement in the witness-box 
and this is supported by the evidence 
of Hakim Ali who baptized her, and 
of Lai Din. I, therefore, hold, in ac¬ 
cordance with the authorities above 
mentioned, that the marriage has 
been dissolved. 

I, therefore, accept the appeal and 
setting aside the order of the lower 
appellate Court, restore the decree of 
the First Court with costs throughout. 

Appeal accepted. 
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Abdul Raoof, J. 

Balia Mal —Plaintiff—Appellant. 

v. 

Jagan Nath and of/jers-Defendants- 
Respondents. 

Mis. F. A. No. 2843 of 1921, Decided 
on 7th June 1922, from the order of 
Junior Sub. J. Amritsar, D f- 16th 
November 1921. 

Civil P. C„ S. SO (e)—Suit for declaration 
that a derree is fraudulent —Cause of action 
arises where the decree is transferred for exe¬ 
cution. 

B obtained a deoree against N at Amritsar 
and J obtained another decree against N at 
Ferozepore, B applied for the exeoution of his 
decree at Amritsar and attached oertain 
property of N situate at Amritsar. J applied 
for the transfer ol his decree to be executed 
at Amritsar and after the transfer applied for 
reteale distribution. B objected to J’s applica¬ 
tion alleging that his deoree wai obtained 
fraudulently but his objection was disallowed. 
Thereupon he filed a suit for declaration that 
J’s decree was collusive and fraudulent. 

Held : that the cause of aotion for the decla¬ 
ration arose at Amritsar on y efter J’s decree 
was transferred and hence Amritsar Court had 
jurisdiction to try the suit. IP 399 0 2} 

D. C. Ralli— for Appellant. 

Jagan Nath —for Respondents. 

Judgment.—The following facts 
will disclose the nature of the ques¬ 
tion which is to be decided in this 
appeal:— 

In 1908 one Ball Mall sued Nasir- 
ud Din for the recovery of Rs. 1,22,000 
odd. A decree was granted in his 
favour on the 31st July 1911. There 
were subsequent proceedings in 
appeal which need not be mentioned. 
Jagan Nath and Nasir-ud-Din in 
consequence of a claim, real or unreal 
made a reference to arbitration on 
the 2nd July 1913. An award was 



1924 Lahore 

given on the 6th July 1913 and in 
terms of the award a deoree was 
passed by a Ferozepore Court in 
favour of Jagan Nath on the 11th 
July 1913 for the sum of Rs. 56,208 
with future interest at six per cent. 
The decree in favour of Balia Mai 
had been passed by a Court at Amrit¬ 
sar. Balia Mai applied for the 
•execution of his decree at Amritsar 
and attached certain properties 
belonging to the judgment debtor and 
situate in the District of Amritsar. 
Jagan Nath applied for execution of 
his decree to the Court at Ferozepore 
and asked for a certificate transfer¬ 
ring the decree to be executed at 
Amritsar. When the decree had been 
transferred for execution at Amritsar 
Jagan Nath applied under S. 73, Civil 
Procedure Code, for a rateable 
distribution of the assests. Balia Mai 
objected to the application of Jagan 
Nath, alleging that he was not entitl¬ 
ed to a pro rata share in the assets, 
as the decree on the award had been 
obtained fraudulently and without 
consideration in order to deprive him 
of the assets obtained in execution 
of his decree. Those objections were 
disallowed. 

Thereupon the present suit was 
instituted by Balia Mai for the follow¬ 
ing relief .— 

“That a decree with costs may be 
passed in his favour against defend¬ 
ants to the effect that the deoree in 
favour of defendant No. 1 against 
Nasir-ud-Din dated the 11th July 1913 
for Rs 56,208 passed by the Court of 
the District Judge, Ferozpore, accord¬ 
ing to the award is fictitious without 
consideration and collusive and it has 
no value against plaintiff’s decree 
and is not liable for execution, neither 
any property of Nasir-ud-Din is liable 
to be attaohed and sold in that decree 
nor any application for pro rata 
share by defendant No. 1 could lie 
against plaintiff.” 

One of the pleas raised in defence 
was that the suit being for the can¬ 
cellation of a decree p»sssd by the 
Ferozepore Court was not cognizable 
by the Court at Amritsar. This plea 
found favour with the learned Judge 
of the Court below and the plaint was 
returned for presentation to the 
Court competent to try it 
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Balia Mall has come up in appeal 
to this Court and it has been contend¬ 
ed on his behalf by Mr. Ralli that, 
imsmuch as a material portion of 
the cause of action had taken place 
at Amritsar, the plaintiff was entitled 
to institute his suit either at Amritsar 
or at Ferozepur. In support of his 
contention the learned’Counsal has 
relied on the following cases which 
fully support his argument:— 

Banke Behari Lai v. Pok e Ram (1) 
Jawahir v. Neki Ram (2). Khushali 
Ram v. Gokul Chand (3) and Ram Lal~ 
Ishar Das v. Salig Ram (4). 

The learned Judge of the Court 
below has held that inasmuch as the 
decree sought to be set aside was 
obtained in Ferozepur that was the 
cause of action for this case. In my 
opinion this view is incorrect. Balia 
Mall was not a party to the suit of 
Jagan Nath and the decree in no way 
affected him. He, therefore, had no 
cause of action to sue for the setting 
aside of that decree on any grouad. 
It was only when the decree was 
transferred for execution to Amritsar 
and an application was made for a 
pro rata share in the assets, that a 
cause of action arose entitling the 
plaintiff to prefer the claim. On the 
facts it is clear that the main cause 
of action did take place at Amritsar. 
Mr. Jagan Nath, the learned Vakil 
for the respondent, has relied on 
Umrao Singh v. Hardeo ( 5) and Dau 
Dialv.Munna Lai (6) and has con¬ 
tended that the passing of the 
fraudulent decree must be taken to 
be the cause of action for the suit, 
but in both these cases the decree has 
been passed against the plaintiffs in 
the suits, and, therefore, their only 
cause of action was the passing of 
the deoree. Those oases are, there¬ 
fore, dearly distinguishable from the 
present oase. 


(1) [1902] 25 All. 48-(l902>A.W.N. 179 

(2) [19151 37 All. 189-13 A.L.J. 190- 
28 I. C. 502. 

(3) [1917] 39 All 607—15 A.L.J. 638 
41 I. C. 352. 

(4) [1921] 7 P. W. R. 1921—59 I. O. 2. 

(5) [1907] 29 All. 418-4 A-L.J. 392— 
(1907) A. W. N. 112. 

(6) [19141 36 All. 564—12 A.L.J. 955 
24 I. G. 978. 


Balla Mal v. Jagan Nath (Abdul Raoof, J.) 
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Tola Ram v. Firm Chandu Mal (Broadway, J.) 1924 Lahor* 


• I accordingly set aside the order of 
the lower Court and remand t> e case 
to that Court with the direction that 
it should receive back the plaint and 
dispose of the suit on the merits. 
Costs will abide the result. 

Case remanded. 
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Broadway, J. 

Tola Ram and another —Plaintiffs— 
Petitioners. 

v 

Chandu Mal Tota Ram and others— 
Defendants—Respondents. 

Civ. Rev. No. 122 of 1922, Decided 
on 2nd August 1922 from the order 
of Munsif F. C. Khanewal, D/-14th 
December 1921. 

(а) Civil P.C.,Ss. 114 & 116—No revision 
lies from order rejecting review . 

Ordinarily an order rejecting an application 
for review Is not open to revision. [P 400 C 2] 

(б) Civil P. C.,S, 116 —Appeal open—Revi. 
tion is not allowed. 

When the legislature has given a right of 
appeal and that right of appeal ha« not been 
taken advantage of High Court should not 
interfere on the revision side. [P 400 C 2] 

Md. Iftikhar Ali—iox Petitioners. 

Anant Ram Khosla —for Res¬ 
pondents. 

Judgment.—The firm of Seth Prem 
Chand-Dharam Chand, acting through 
Seth Baldev Das, filed a suit against 
Chandu Mal and others carrying on 
business as a joint Hindu family. 
The suit first went to the Court of 
the Munsif at Multan who, after the 
case had proceeded up to a certain 
stage, sent it to the District Judge 
pointing out that the case fell within 
the jurisdiction of the Munsif at 
Khanewal. The learned District 
Judge accordingly, on the 9th Feb¬ 
ruary 1921, directed the transfer of 
the case to the Munsif at Khanewal. 
That officer on the 11th February 
1921 caused notices to be issued to the 
parties for the 3rd March 1921. The 
notice to the plaintiff firm was sent 
to Baldev Das, who however, had al¬ 
ready died and his Munshi Asa Nand 
reported this fact on the back of the 
summons saying that the other 
partners were in Bikaner. On the 

3rd March 1921, however, tha learnel 


Munsif passed an order'd ismissing tl}e 
suit in default. 

Or the .iOth May 1921, the sons of 
Baldev Das filed an application for 
review of the order of dismissal, dated 
the 31st March 1921. This application 
was dismissed on the 14th December 
1921. The sons of Baldev Das have 
now come up to this Court through 
Mr. Iftikhar Ali under S. 41 of Act IX 
of 1919, and I have heard Mr. Anant 
Ram Khosla for the respondent. 

Mr. Iftikhar Ali contended that, 
while he was not asking for a revi¬ 
sion of the order rejecting the ap¬ 
plication for review, he desired to 
have the order dated the 3rd March 
1921 set aside as being illegal, and 
urged that, when that order was set 
aside, the order, dated the 14th De¬ 
cember 1921, would be rendered of no 
effect. Mr. Anant Ram, however 
urged, on the authority of Sewa Dat 
Pershad v. Karm Chand (1) and Ram j 
Lai v. Ratan Lai (2), that an orderl 
rejecting an application for review* 
was not open to revision. 

This view appears to be correct 
but, nevertheless, I think that this 
Court would have power to interfere 
in the case of an obvious injustice. 
In the present case, however, it will 
be seen that the petitioners had two 
courses open to them. Firstly, they 
could move the Court to set aside the 
order of dismissal or they could 
prefer an appeal against that order, 
and had they adopted the latter 
course it seems to me that they 
would have had an excellant case 
for the extension of the period of 
limitation. 

They, however, chose to adopt 
neither of those courses but proceeded 
to apply for a review. It seems to 
me that when the Legislature has 
given a right of appeal, which right 
of appeal has not been taken advant¬ 
age of, this Court should not interfere 
on the revision side. . 

I, therefore, dismiss this petition 
but, in the circumstances of the case, 
leave the parties to bear their own 

costs in this Court. . 

Petition dismissed. 


(1) [1911] 35 P. W. R. 1911-10 

I. C. 725. 

(2) [1904] 26 All. 572.,, . 
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Scott-Smith, J. 

Shahadat and others —Judgment- 
Debtors —Appellants. 

v. 

Hukam Sintjh — Decree- Holder — 
Respondent. 

Mis. F. A. No. 161 of 1922, decided 
on 9th June 1922, from the order of 
Senior Suo.-J. Sargodha, D/- 5th 
October 1921. 

(a) Court F.es Act,Ss. 4 and £8—Copy of 
order appealed against not stamped-Presents 
Uoi is not valid. 

Having re’xrd to Sa.4 aai 28 of the Court 
fees Act tuere is no !e<al appeal filed if the 

41 n t gaiU,t 13 QOt pr °P 0r|y Groped. 

41 Mad. 412 Diet. IP. 401> Ct 

P,*}?. A-t, S. 5—Careless nets of 

Where an appeal was filed without the 

Mme £?t a > e <i against being stamped aud the 
■ame was returned and filed again with 

proper stamp but out of limitat.on * * 

tonin '' fili0g aQ “P^' ought 
stamn the document, which require 

SSggffiiftjSg 

Niaz Ah—for Appellants. 

Mehr Chand for Respondent. 

thf U orS 2 0 f';r 1 ; his is «W»l from 

TlZZf the -^IderTd:^! 

to proceed against Shahadat and 
others,judgment debtors. A prelimi 
nary objection is raised ht r. V 
for the respondent to the effect that 
the appeal I8 barred by time The 

the 7th Janul?; 

ia ^> but the copy 0 f the 
appealed against filed along with the 

|SS3S;S 

of limitation for fifing the aat , day 
it was, therefore barX^H a «? peal and 

(filed on the 17 th Januafy HrT - 60 
Regard to Ss. 4 and 28 ^\i, H % Vlng 
Fees Act there was ™ i f fc , he Court 
'filed on the 7 th Januarv « Sg A 1 n appeaI 
for the appellants 0ounpel 

that the appeal is not 000 at 

HIM , . b rrfld by time - 

1W4 Lf5l Sc 52 
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He urges, however, that there is 
sufficient cause for admitting it with¬ 
in the meaning of S. 5 of the Limita¬ 
tion Act. He cites Krishnasami 
Panikondar v. Ramasami Chettiar (1). 

That case is distinguishable from 
the present one. Every Counsel 
knows or ought to know that the copy 
of the order appealed against must 
bear a Court-fee stamp of eight annas 
or one rupee according to the value of 
the subject-matter Mr. Niaz Ali says 
that the mistake was that of the clerk 
who put in the appeal. In my 
opinion it is the duty of the Counsel 
when filing an appeal to see that all 
the documents which require stampi 
are properly stamped. He cannoj 
shelter himself behind his clerk, and 
if his clerk has been guilty of any 
carelsssness, he is responsiole for 
that. A valuable right has accrued to 
the respondent by reason of the 
period of limitation for filing the 

appeal having elapsed, and I do not 

WOuld be fair to him to 
admit this appeal. Even when the 
appeal was returned to Counsel on the 
7th January be had still two more 
days in which he could have stamped 
the copy of the order appealed against 

days‘ d la n t° P r re 'T fi 6 th ® apP6al Until ten 
days later. In my opinion he has 

no 15? 1 - tyof careles * n ess and I see 

I S 1 ? within the mean. 

idm?cr S ' 5 f °J the Llmit »t«on Act for 
admitting the appeal .beyond time. 

The appeal is accordingly dismissed 
Co”t “ n ° ° rdar M lo c " sts in ‘his' 


Appeal dismissed. 


(1) 


3» 9 M 1 L J M ^ 4 4 12 POT L 1 ^' 2 5 5 

16 A.L.J. 57-7 L W 

wsTp?!) 1 «££m 
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Campbell, J. 

Alnlawa Ram —Appellant, 

v. 

Mt. Sunaran —Respondent. 

S. A. No. 205 of 1922, Decided on 
12th June 1922, from the decree of 
Addl. D.J. Jullundur, D/-5th February 
1921. 

♦ Uahomedan Law — Douer—Widow can 
retain pisseixion if obtainei without force or 
fraud % till dower debt is paid . 

A Mihomeiaa widow whose dower 
remains unpa.d is entitled to retain possession 
of the properties of her husbai.d which she 
obtained lawfully, without f«*rceor fraud, hut 
without the consent of, or auy agreement with, 
the husbmd or his he*rs. 33 A. 5o3—48 G, 475 ; 
43 M 214-38 A.581—17 W R 113 (P. Cjfoll.— 
17 A. 77 dissent—17 A.. 93 Ref. (P 403. 0 2] 

Fakir Chand—tor Appellant. 

Badri Das —for Respondent. 

Judgment. —The suit out of which 
this second appeal arises was by the 
sister of Rabmat Ali Shah, deceased 
against his wilow for possession by 
partition of half of a house owned by 
Rahmat Ali Shah. The suit was 
resisted on the ground that the widow 
was entitled to retain possession until 
payment of her dower of Rs. 5,000. 
The First Court decreed the suit, but 
the finding was reversed on appeal 
and the suit was dismissed by the 
District Judge. 

The following are the learned Dis¬ 
trict Judge's findings.—The defen. 
dant widow’s dower was fixed at 
Rs. 5,000 and was not paid. She 
has been in possession of the 
house over since the death of her 
husband who was the' owner of it. 
The house was purchase 1 bj Rahmat 
Ali Shah in the name of a third 
person, Dhanpat Rai. After Rahmat 
Ali Sha Vs death Dhanpat Rai execut¬ 
ed a deed declaring that Rahmat Ali 
Shah was the actual purchaser. 
The contention by the plaintiff that 
after Rahmat Al i Shah’s death Dhin- 
pat Rai had put the plaintiff and the 
defendant in possession of the house 
jointly was not proved. 

In these circumstances the learned 
District Judge held that the defendant 
was entitled to retain possession of 
the howe until her dower-debt was 
paid and he referred to paragraph 162 


of Wilson’s Anglo-Muhammadan Law 
the first part of which reads as 
follows:—“When a widow is in pos¬ 
session of the undistribute i property 
of her deceased husband, having ob- 
tainei such possession lawfully and 
without force or fraud, and her dower 
or any part of it is due and unpaid, 
she is entitled against the other heirs 
of her husband to retain such posses¬ 
sion until hr r dower-debt is paid.’’ 

The question in second appeal is 
whether he learned District Judge 
has interpreted and applied correctly 
the provisions of Muhammadan Law 
relating to a widow's lien on her 
deceased husband’s property as a 
creditor for dow^r. 

Counsel for the plaintiff appellant 
relies upon a decision published as 
Amanat un-nissa v. B jshir-un-nissa (1) 


end upon a pronouncement by their 
Lordships of the Privy Council in 
Hamira Bibi v. Zubnda Bibi (2) on 
the law of dower. The first named 
authority undoubtedly is in favour of 
the plaintiff, but it has been dissented 
from in several subsequent rulings as 
will be shown presently. In Amanat- 
un-mssa v. Bashir un-mssa (l), a pre¬ 
vious Privy Council judgment, Bebee 
Bachun v. Sheikh Hamit Hossein (3), 
which is the basis of what has been 
quoted above from paragraph 162 of 
Wilson’s Anglo Muhammadan Law 
was interpreted to mean that if 
Muhammadan wido*, entitled to 
dower has not obtained possession 
lawfully, that is, by co- tract with her 
husband, by his putting her into 
possession or by her Doing allowed, 
with the consent of the ieirs. on nis 
death to take possession in lieu °* 
dower, and thu; to obtain a hen tor 
her dower, -‘he cannot obtain that 
lien by taking possession adversey 
to the other h* irs, o' proparty to the 
possession of which they an 
respect of her share in ue inheritance 

are entitle 1.__—r-T ir 

TiriW«M V7 All.77-(1895) A.W.N.7; 

(2) U9I61 38 All. 581-43 LA. - l 
14 A.L.J. 1015-21 O W. in. l 
lb Bom. L. R. 999-'1 ^ 
799—20 M.L.T. S05-4 L-W.6)2 

(bH6) 2 M. W.N. 55 J- 1 

L W. 57 25 C. L. J. 517 3b 

I C. 87 (P. C.) , p c>) 

(3) [1871-72] 14 M. I.A. 377 ( • 1 
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In Hamira Bibi v. Zubaida Bibi (2* 
the precise question nuw under consi¬ 
deration was not in issue but in a 
paragraph dealing with the Muham¬ 
madan Law o i d >wer it was stated. 
“ The dower ranks as a debt and the 
wife is entitled, *long with other 
creditors to have it satisfied on the 
death of the husband out of his estate. 
Her right, however, is no greater than 
that of any other unsecured creditor, 
except that if she lawfully, with the 
express or implied consent of the 
husband, or his other heirs, obtains 
possession of the whole or part of his 
estate, to satisfy her claim with the 
rents and issues accruing therefrom, 
she is entitle i to retain such posses¬ 
sion until it is satisfied.” 

In a subsequent judgment by the 
same Judges who delivered Amant- 
un-nissa v. B ishir-un-Nissa (1) 
[reported at page S3 of the same 
Volume,] Mu'iammil Karim Ullah 
Khan v. Amani Begam (4) there 
was a flight modification of the pre¬ 
vious attitude. It was held that when 
a Muhammadan widow has been in 
undisturbed possession for some time 
of her late husband’s property and 
dower is due to her, it lies upon the 
heir who claims partition without 
payment of his prop irtion of dower 
to prove that she was not let into 
possession by her husband in lieu of 
dower or did not obtain such posses¬ 
sion with the consent or by the 
acquiescenoe of the heirs. 

The pUintiff-appollant’s case, how¬ 
ever, depends upon whether Am a nut - 
unnissa v. Bashir-un-nissa (l) is to 
be followed, there being no evidence 
in the present case of any express 
disposition in defendant’s favour by 
her husband. In a subsequent Allaha¬ 
bad case. Ramzan An Khan v. Asghari 
Begam (5) it was dissented from and 
the latter ruling appears to have been 
follow id subsequently by the Allaha- 
bad Court. It was held there not to be 
correct to say that unless a Muham¬ 
madan widow has obtained posses¬ 
sion either by contract with her hus¬ 
band or with the consont of the heirs, 
she cannot be lawfully in possession 


so as to give her a right to retain 
possession until her dower-debt is 
Daid, and one of the Jearned Judges 
remarked that the balance of autho¬ 
rity was in favour of the view that a 
widow, who from the nature of things 
on the death of her hu-band in many 
instances finds herself in possession 
of some, if not of the whole, of her 
husband’s estate, is entitled to hold 
that estate against the other heirs 
until her claim to dower is satisfied, 
without being asked to show either 
consent on their part, or on that of 
the deceased husband. 

In Subjan Bewa v. Ansar-wl-din (6), 
Amanat-un-nis^a v. Bashir.un nissa (1), 
was again dissented from. The lear¬ 
ned Judges were unable to adopt as a 
correct exposition of the law the view 
that the possession of the widow 
cannot be maintained as against the 
heirs, unless it is established that such 
possession was obtained by agreement 
with either husband or his heirs, and 
it was remarked that in coming to 
this conclusion the Judges were 
adhering to what had been recognised 
as the rule on the subject in that 
Court. 

Finally, the subject was discussed 
at great length in Beeju Bee v. Mnor- 
thiya Sahib (7) which reviewed a num- ( 
her of authorities and ruled that a 
Muhammadan widow, whose dower 
remains unpaid, is entitled to retain 
possession of the properties of her 
husband which she obtained lawfully 
without forje or fraud but without 
the consent of or any agreement with, 
the husband or his heirs. 

The weight of authority, therefore, 
is in favour of the finding of the 
learned District Judge There is no 
suggestion that the present defendant 
came iuto possession of the house in 
suit by any unlawful aot or by force 
or fraud. The appeal fails and is 
dismissed with costs. 

Appeal dismisseil. 


(4) 1895] 17 All. 93. 

(5) L910] 32 All. 563. 


(6) [1911 38 Cal. 475. 

(7) [1919 43 Mad. 214 (F.B.) 
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Scott-Smith and Campbell, JJ. 

Karam Chand— Plaintiff—Appellant- 

v 

Jinda Ram —Defendant-Respondent. 

F. A. No. 227 of 1922,Decided on 3rd 
May 1922. from the decree of Senior 
Sub. J. F. C. Montgomery, D/-26th 
October 1021. 

♦ Civil P. C.t 0 » 17 R . S—Rule does not 
authorise dismiisal summarily—Party paying 
process fee is not responsible for non*appear- 
tance of witnesses. 

R. 3 merely authorises a Court to proceed to 
decide the suit forthwith. It does not authorise 
it to dismiss it summarily. Wnere a party to a 
suit has paid the process f*e for summoning 
witnesses the Court and its officers are respon¬ 
sible for effecting servio* and in aijournment 
caused by the non-atteodance of witnesses for 
want of service is an adjournment in the ordi¬ 
nary course and does not amount to “time 
granted to one party" within the meaning of 
0. 17 R. 3. 51 P.R. 1915 relied on. IP.404.C.2) 

Badri Das —for Appellant. 

Ram Chand Manchandra —for Res¬ 

pondent. 

Judgment.—This is an appeal from 
an order of the Senior Subordinate 
Judge, Montgomery, dismissing the 
plaintiff’s suit under 0. 17, R. 3, 
Civil Procedure Code. The suit was 
one for dissolution of partnership and 
rendition of accounts and the issues 
of which tr e onus probandt was on the 
plaintiff were struck on the 13th July 
1920. On the 18th August 1920 and 
on subsequent occasions some six 
witnesses for the plaintiffs were exa¬ 
mined. For the Hth February 1921 
Karam Singh and Hans Raj witnesses 
were summoned but were not served. 
On the 29th March there was an order 
postponing the hearing of the case on 
the ground that the record had gone 
to the High Court. On the 3rd 
August 1921 the record having come 
back, Karam Singh and Hans Raj 
were summoned for the 2 ! rd Oct ober. 
Meanwhile on the 8th August 1921 the 
plaintiff applied for the summoning 
of two more witnesses, na nely, Jugal 
Kishore and Lakhu Ram. On the 
3rd October it was found that none of 
the plaintiff’s witnesses had come to 
Court. In regard to Karam Singh 
the report was that he refused to ac¬ 
cept service. Hans Raj had gone to 
Chichawatni and the summons was 
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stuck on his door. Jugal Kishore 
had been served but did not attend. 
Lakhu Ram has not been served.. 
The Court then passed an order fixing 
the 26th October for the next hearing 
and directing under O. 17, R. 3, 
Civil Procedure Code, that the plain¬ 
tiff must 'lose his case on that date. 
On the 26 October none of the plain¬ 
tiff’s four witnesses was present. 
Karam Singh alone had been served. 
The Court then recorded a short 
judgment in which it dismissed the 
case under O 17 R 3, Civil Pro¬ 
cedure Code, but the Court did not in 
ils judgment refer to the evidence of 
che witnesses whom the plaintiff had 
produced or say whether the onus of 
the issues had been discharged or not. 
Order 17 R. 3, of the Code merely 
authorises a Court to proceed to de¬ 
cide the suit forthwith. It does not 
authorise it to dismiss it summarily, 
as has been done by the Subordinate 
Judge here. Lala Ram Chand, who 
appears for the respondent, admits 
that the order of the lower Courtis 
not sound and that the case should be 
remanded for re-decision in accord¬ 
ance with law. There is no suggei- 
tion on the record on behalf of the 
defendant, nor is there any finding by 
the Court that the plaintiff is to be 
blamed for the non-service of the 
summonses on the witnesses for the 
26 1 h October 1921. In Harjas Rai v. 
Narain Singh (1) it was held that 
where a party to a suit has paid the 
process-fee for summoning witnesses 
the Court and its officers are respon¬ 
sible for effecting service, and an ad¬ 
journment caused by the non-attend¬ 
ance of witnesses for want of service 
is an adjournment in the ordinary 
oourse and does not amount to time 
granted to one party” within the 
meaning of O. 17 R. 3. In our 
opinion, therefore, the Court had no 
jurisdiction for its order dated the 
3rd October by which it directed that 
the plaintiff must complete his evi¬ 
dence by the 26th October 1921. 

We accordingly accept the appeal 
and setting aside the order of toe 
lower Court remand the case, thereto 
for re-decision in accordance witn 

(1) [1915J 51 P.R. 1915-98 P.L.R* 
1916-29 I.C. 938. 
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law. The plaintiff should be given 
another chance to produce his evi¬ 
dence If the Court is at any future 
time of ooinion that either party is 
obstructive and preventing its wit¬ 
nesses from being served with sum¬ 
monses it should record an order 
giving its reasons »hercfor, and then 
it would be justified in granting one 
more opportunity under 0. 17, R. 3, 
Civil Procedure Code. 

Appeal accepted. 
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Broadway and Abdul Qadir, JJ. 
Bakhsh Ilahi —Petitioner. 


Ablul Rahman and another —Res¬ 
pondents. 

Civ. Rev. No.-278 of 1922, Decided 
on 31s March 1922, from the order 
of D. J. Delhi, D/-31st July 1921. 

Arbitration Act (IX of 1890), S 8 (61— 
P. C., S. 47~ Compromise not embodied in 
decree—Order under S. 8 (S) of Act , not 
appealable. 

Parties to a suit tor aooount* entered into a 
compromise and agreed to a preliminary de- 
oree being passed in accordance therewith. 
1 oe compromise also provided that one of the 
parties would k aye a certain share in the pro¬ 
fits of a contract with a tobacco firm and that 
the prod s would be determined bv a firm of 
Chartered Accountants. Any dispute relaling 
so tbis share of the profit* wosto be referred 
to arbitration under the provisions of the 
Arbitratioo Aot. A preliminary deoree was 
passed as to past accounts and the petition of 
compromise was attaohei to it, but no mention 
whatsoever was made of the clause relating to 
the sharing of tbe profits of the contraot. as, 
the compromise in para 3 expressly provided 
that this matter would be entirely distinct and 
separate from the rest When the aooounts of 
thie oontraot were about to be audited, the 

\ Bhare in ita pr insisted 
Thn'nii* 5gh \ he . ^Presented at the audit. 
The other party denied this right, whereupon 

Shw ° !aimed *° ref " th « matter to 

nominated its arbitrator, called 

to P r and h nn°-* he f it** 7 *0 nominate its arbitra¬ 
tion to »t n n- f t l u r 8 T t ° J do 00 ma ^ e ao applioa- 
tion to the Dutrlot Judge under 8. 8 (3). The 

dud 8«decided t.at a dispute 
bad arisen and that there had been a valid 
nbminion to arbitration within the meaning 
°f9« 4and 8 of the Arbitration Aot and dl* 

th*l? lhe P ,rtie * w ere to nominate 
the r arbitrator* by a fixed date. In an an. 
peal from that order. ** 


Held : that the question before the Court was 
not ooe relating to the execution of any decree 
and that, therefore 8. 47 bad no application 
and no appeal was competent. IP 407 C 1] 

(61 Arbitration Act,S, 4—‘Submission in¬ 
cludes reference. 

The definition of submission in S. 4 appears 
to cover a contract to refer as well as the 
reference, tbe reference amounting to delega¬ 
tion of authority to the arbitrator 10 S. L. H. 
1 Foil. [P 407 C 3J 

Tek Chand and (rhulam Rasul — 
for Petitioner, 

Moti Sagar —for Respondents. 

Judgment.—This appeal has arisen 
out of an application filed by Haji 
Abdul Rahman and Ata-ul-Rahman 
against Haji Bakbeh Ilahi, C. I. E., 
of Delhi under S. 8 (2) of the Indian 
Arbitration Act, IX of 1899. The cir¬ 
cumstances which led to this applica¬ 
tion being made are briefly these. 
Haji Bakhsh klahi, together with the 
petitioners and other relatives of his, 
was carrying on business in partner¬ 
ship Disputes arose between the 
parties which resulted in a suit being 
filed by one of the partners, Haji 
Muhammad Taqi, against the other 
partners in which it was prayed that 
the partnership be dissolved and ac¬ 
counts taken. During the course of 
those proceedings a petition was put 
in, signed by the present petitioners 
as well as all the other jarties to that 
suit, and in this petition a compromise 
was detailed. Paragraph 2 of that 
petition dealt with the matter now in 
dispute and in paragraph 3 of that 
petition, it was specifically stated 
that this was to be regarded as an 
entirely separate matter from the 
matters referred to in parag-aph 4 
to the end. Finally, it was prayed 
that a preliminary deoree be pas*ed 
m the terras of this petition. Accord¬ 
ingly* the Court parted preliminary 
decree and to it attaobed this peti¬ 
tion in it-* entirety. The preliminary 
deoree was followed by a final deoree 
which dealt with the dissolution of 

the partnership and rendition of the 

past ajoounts. No reference what* 
ever was made to the subject-matter 
of paragraph 2 of that petition. 

Now, sub-clause (e) and (/) of tho 
second paragraph of that petition 
referred to a oertain oontr ot between 
Haji Bakhsh Elahi, O. I. E., and the 
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Imperial Tobacco, Co, audit was 
agreed that Haji Abdul Rahman and 
Ata ul Rahman, the present peti¬ 
tioners, were to be entitled to a 
three-annas nine pies share in the 
profits arising out of the said tobacco 
contract. Tue amount was to be as¬ 
certain *d for each year ending on the 
31st day of December, three-months’ 

f race being allowed for the payment, 
t was also agreed that during the 
continuance of the said contract the 
present petitioners would not directly 
or indirectly carry on or oe interest¬ 
ed in any business of a nature com¬ 
petitive with that carried on by the 
Other parties to that suit. It was 
further agreed thit “any disputes 
arising in connection with the said 
share of such profiis shall, if the 
parties are unable to settle the same, 
be rt-fer ed to arbitration in accord¬ 
ance with the provisions of the 
Indian A-bitration Act of 1899. In 
sub-clause (f) it was laid down that 
the amounts relating to that tobacco 
contract were to be kept separate and 
were to be aulited annually on notice 
to the present petitioners by a firm 
of Europe in Chartired Accountants, 
who-e certifijate as to the profits was 
to be regarded as final and binding. 

Now, the first payment due under 
this arrangement was payable on 
the 31st of December 1920, and on the 
7th of February 1920. Haji Abdul 
Rahman, etc, wrote to Haji Bakhsh 
Elahi asking for the amount. 0 l the 
llth of February 1921, Haji Bakhsh 
Elahi replied saying that the ac¬ 
counts hal not been complete! for 
the year and notifying the fad that 
Messrs Meugens Peat and Co, Chart¬ 
ered Accountants, had been appoint¬ 
ed to audit the accounts. Haji Abdul 
Rahman then, on tie 17th of Feb 
ru iry, replied asking to be informed 
of the date when the aulit was to 
com nence, as they wished to be 
represented at the audit, Haji Bikhst 
El ihi replied to this, saying that they 
Were not entitled to be present, and 
on the 26th of F bruary 1921. Haji 
Abdul Rahman at once claimed to be 
entitled to refer the dispute to arbitra¬ 
tion and nominated an arbitrator. 
Correspondence then ensued and, 
ulti nately, on the 29th of Maroh 
1921, Haji Abdul Rahman and Ata- 
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ul Rahman filed this present applica¬ 
tion under S. 8 (2) of the Arbitration 
Act. Haji Bakhsh Elahi opposed this 
application on various grounds. The 
learned District Judge settled nine 
issues arising out of the pleadings and 
decided that there had been a valid 
submission to arbitration within the 
meaning of Ss. 4 and 8 of the Arbitra¬ 
tion Act and directed that the parties 
were to nominate their arbitrators by 
a fixed date, i. e., 19th of August 
1921. Against this order Haji Bakhsh 
Elahi has come up to this Court 
through Mr. Tek Chand. 

It has been contended by Mr. Tek 
Chand that an appeal is competent, 
inasmuch as these proceedings relat¬ 
ed to the execution of a decree, and, 
therefore, fell within the purview of 
S. 47, Civil Procedure Code- In the 
alternative, he contended that if an 
appeal was not competent the matter 
should be treated as a revision. Mr. 
Moti Sagar, for the respondent, con¬ 
tended th it no appeal was competent 
inasmuch as the present proceedings 
did not fall within the purview of 
S.47, Civil Procedure Code, and, fur¬ 
ther, an order of this nature should 
not be examined in revision. The 
first point to decide is whether the 
proceedings fall within the purview 
of S- 47. Mr. Tek Chand contended 
that the petition filed in the suit for 
accounts was a compromise which 
had been given effect to by the Court 
and emboliad in the decree, which 
qua the condition of the past accounts 
of the partnership was a preliminary 
decree which in due course was made 
final. Inasmuch as the petition or 
compromise in its entirety had been 
attached to that preliminary decree 
as a part of it, he contended that the 
compromise qua this part of the dis¬ 
pute merged in the preliminary de¬ 
cree and that, therefore, either by’its 
omission from the final decree this 
portion of the compromise was reject¬ 
ed by the Court or the preliminary 
decree was preliminary only qua the 
past amounts and was a final decree 
in relatii n to paragraph 2 (e) and (ft 
of the comuromise. He, therefore, 
c intended that any disputes that 
might arise under paragraph 2 (e) ana 
(/) were to be decided by 
executing that decree, being ft’ taatter 
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relating to the execution of the 
decree. 

Mr. Moti Sagar, ou the other hand, 
contended tHat the preliminary decree 
in which this compromise was e n- 
bodied qua paragraph 2 (e) and if), 
even if a decree, was only a declara¬ 
tory decree, declaring the rights of 
the parties and was incapable of 
execution. He contended, iherefore, 
that any infringement of those rights, 
as declared by that decree, w mM give 
rise to a cause of action entitling the 
injured party either to bring a suit 
or to take action under the Indian 
Aroitration Act, but that the decree 
itself could not he executed. After a 
careful consMeration of the argu¬ 
ments advanced on both sides we ire 
of opinion thit the contention of Mr. 
Moti Sagar mu-t p-evail an i that the 
question n >w before the Ciurt is not 
one rel itin? to the execution of any 
[decree and that, the-efore. S 47 Civil 
Procedure Col? has no application 
and no appeal is competent 

Next comas the question whether 
we should tike up this matter on the 
revision side. A.s to this. Mr. Tek 
Chand cooteode 1 th it there wis no 
va‘id submission within tie meaning 
of S. 4 of the Vr'oitratio i A:: He 
contended that the petition of com¬ 
promise when i. was emb > 1 ie 1 in the 

decree decla-ato-y or prelim nary, 
oeasel to have an indepen dent exis¬ 
tence and that the rights of tie 
parties were henceforward regulated 
by the terms of that decree, and that, 
as the parties had not signed the de 
cree, there was no agreement in writ¬ 
ing: signed hy the parties to refer any 
further d sputes to arbitration and 
that, thiraforo, the Ciurt below had 
no juris iiotion to entertain the ao- 

tr^ A U ' ll8r ^ 8 (J)of tbe Arbi- 
tration Act. On the other hail, 

Mr. Moti Sagir contended that the 

oompro nise having duly been signed 

by the parties and filed in C >urt 

amounted t o a valid sub nUsioi which 

was not a fasted by its subsequent 

incorporation in the preliminary ae- 

oree and that on the a-hing of any 

ofTh« Pirtle ." °°d!dtake advantage 
of the provisions to refer’to aroitra- 

tioa. Mr Tek Chand also contended 
th at even tttler the Arbitration Aot 
when an agree nenc had been entered 


into to refer future disputes, before • 
valid reference to arbitration could 
be made, it was necessary for both 
aides to again agree to make a 
reference relating to the actual dis¬ 
pute. In this view, however, we are 
unable to agree. The definition of 
submission in ■>. 4 of the Aroitrition 
Act appears to us to over a contract 
to refer as well as the reference. theL 
reference amounting to delegation of| 
authority to the arbitrator. In this 
view we are supported by D'.anpntmal 
Duo in'han I v. Kishinlal Iwhaj (1). 
The question remains whether Ihe 
incorporation ,/f the compromise in 
its entirety in the preliminary decree 
passed in the suit foraccoun's affects 
the agreement to refer so as to make 
its operation cease. The point is 
one not free from ditfi ulty and no 
direct authority has been brought to 
our notice. 

. After a careful consideration of the 
circumstances which led tithe pas¬ 
sing of that p-eli ninary decree it 

?ec ns ti us th at it was not intended 

to pass anv de*rec relating to the 
matters e nbodied in naragraph 2(c) 
and (/, of the com iromise. It is 
obvious that no prelim nary decree 
ciul l have been oasse l i,fe -ting these 
matters. Tbe petition i'self prayed 
for the passing of she preliminary 
decree. ‘In paragraph 3 of that p°ti- 
tioi it was specifically declared that 
the matiers referred to in paragraph 2 
were to be regarded as entirely sepa* 
rate fern t le matters to he referred 
to "i the suh^nait paragraph 3. 
Insteai of emh i ly ng in rhe prelimi- 
nary decree in y those pirtions of the 
petition or compromise which related 
to the past accounts, the Or urt oassing 

*1® f ,Cr9? llaPel7 n ' X9li 

petition wis to he attache 1 to the 
decree sheet as a oart of it We 

uZ\Z 9 ' a m atter of 

tact the matters now in dispute bet¬ 
ween the parties were never emhidied- 
in any decree and that, therefore, th* 
ag ee nnt in paragraoh i lc) to refer 
to arbitration was one of which ad- 

pa^V be Uk0a b5r eith0r 

pyt7. It sesms to us that disputes' 
have arisen between the uarties relat¬ 
es to the matt ers inv live l in ( e ) and’ 

^1) [I9t6l 10 3.L.R. L—35 I.O. 536. - 
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(/) of paragraph 2 and that, therefore, 
the order of the Court below canDot 
be held to be ultra vires. 

In our opinion the District Judge 
had jurisdiction to deal with the ap¬ 
plication and we do not think we 
would be justified in interfering with 
his order in revision. 

We therefore, dismiss the petition, 
but in the circumstances leave the 
parties to bear their own costs in 
this Court. 

Petition dismissed. 
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Brasher, J. 

Kirpal Singh —Petitioner. 

v. 

Niranjan Singh and others- Respond¬ 
ents. 

Civ. Rev. P. No. 306 of 1922, Decid¬ 
ed on 10th July 1922, from an order 
of Dt. J. Gujranwala, D/- 22nd March 
1922. 

(a) C. P. Code, S. 116 — Charitable and 
Religious Trusts Act.\XlV of 19tO).S. 10-Order 
under is a ‘ ase’. 

An order asking defendant 'o depos t money 
in Court under S 10 of Act (XIV of 1920) is a 
• case’ within S. 115 and rev.siou lies. 

(P. -08, C. ?J 

it (6) Charitable and Rtligious Trusts Act 
fXIV of 19.0/, 10- D/indwt may either 
furnish startly or deposit n-Om y. 

The section can omy mean that the option of 
furnishing the security or depositing the 
moi,e> rests with tne defendant. The Court 
can order that he sb*ll do one cf these t» > 
things but it cannot specify which he i- to do. 
The case is quite d fferent rom oi e where 
security for costs has been taken under the 
Code ot Civil Procedure, under which an order 
may substq ently be passed d reeling the per¬ 
son who hbs lurmshid tne s.iurii> to pay the 
costs for whiob security has been given and 
this ordei can th-n be ex cuted against the 
surety under S. '45 Civi Procedure C-de. But 
the security furnish* d under 3. 10 of Act XIV 
of 1920 relates to the expenditure ao ually in¬ 
curred or 1 kely to b-> incur ed by the plaintiff 
which is qui e a different matter from the costa 
of the «uit The Court cannot orde' encution 
against the surety. IP. 4o9, C. 1 & 2j 

Mehar Chant —for Petitioner. 

Oolcul Chand Waning for Respond¬ 
ents. 

Judgment.—The pi untiffs in this 
case have institu ed a suit und r S. 92, 
Civil Proo- dure Code, against Mahant 
Kirpal Singh. The plaintiifs applied 


under S 10 of Act XIV of 1920 that 
the defendant should be ordered to pay 
ii.to Court Rs. 1,000 for their expenses 
in prosecuting the uit. 

The District Judge passed an order 
on January 6th, 1022 directing the 
deferdant to furnish security for Rs. 
1.000 within three days and the order 
also stated tt at if the defendant failed 
to furnish the security he would be 
directed to pay the amount in cash. 

The defendant complied with the 
order by furnishing two sureties who 
each undertook to pay Rs. 500 if the 
defendant should fail to pay this sum 
when called upon to do so. On the 
March 17th, 1922, the plaintiffs filed a 
second appli ation purport! i g to be 
under S. lO, Act XIV of 1920, in which 
they stated thai a laTgesum of money 
was required for a prosecution of the 
case and a>ked that the defendant and 
his sureties should be asked to deposit 
Rs. 1 00i. The learned District Judge 
passed an order on March 22nd, 1922, 
directing the defendant to pay into 
Court R j . 500 before the next hearing 
of the suit The defendant is now ap¬ 
plying for revision of this ord« r, and 
a cross-petition has been filed by the 
plaintiffs in which they ask that the 
amount which the defendant is requir¬ 
ed to deposit should be increased from 
Rs 500 to Rs. 1.000. 

Notwithstanding the fact that this 
cross-petition has been filed by the 
plaintiffs it is contended on their be¬ 
half that no revision is compete! t. J 
think, however, that this objection 
must be overruled. In Pan it Rama 
Kant v. Ragdeo ll) it was held that the 
word ‘case’ in S. * 22 (now 115), Civil 
Procedure Code, does not necessarily 
mean the whole case and the order in 
question appears to form a particular 
branch of the case which is quite dis¬ 
tinct from the suit. 

S. 10 of Act XIV of 1920 provides 
that the Court trying a suit under S. 
92, Civil Procedure Code may “direct 
the defendant either to furnish secu¬ 
rity for any expenditure incurred or 
likely to be incurred bj the plainti * 
in instituting and maintainii g suob 
suit, or to deposit from any money in 
his hands as trustee of the trust to 
which the suit relates such sum as 


(1) [18971 60 P.R. 1897. 
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such Court considers sufficient to meet 
such expenditure in whole or in part.” 
These words can only mean that the 
option of furnishing the security or 
depositing the money rests with the 
defendant- The Court can order that 
he shall do one of these two things but 
it cannot specify which he is to do. 
The order of March 17th, 1922, there¬ 
fore, if it is t" be treated as one under 
S. 10 of Act XIV of 1120, is an illegal 
one since the defendant was required 
to deposit the money and was given 
no option. 

Moreover, assuming that the Court 
was competent to pass a second order 
under that section in connection with 
the same suit and that it could 
or'der the deposit of money, it 
could only direct the defendant to 
make the deposit from money in his 
hands as trustee and the defendant 
could not be required to pay any 
money from hi* own pocket. 

The learned Counsel for the plaint¬ 
iffs has not attemptsi to dispute that 
the order, if passed under S 10, would 
be illegal. He contends however, that 
the order was one passed in execution 
of the previous order. It is argued 
that the order requiring the defendant 
to deposit the amount was a prelimi¬ 
nary step towards enforcing payment 
from the sureties. S. 11 (l) enacts 
that the provisions of the Code of 
Civil Procedure relating to the exe¬ 
cution of decrees shall, so far as they 
are applicable, apply to the execution 
of orders under thi Aot. When, how¬ 
ever, security had been p urnished the 
previous order had been complied with 
and no order rem lined which should 
)e ixecutei. Thecise is quite differ- 
snt from one where security for costs 
ia® been tak-n under the Code of I’ivil 
Prtcedure. When security for costs 
has been taken an order ra ly subse- 
JU( ntly be parsed directing the person 
wh ) has furnished the security to pay 
the oosts for which security has been 
|giysn, and this order can then be exe- 
-uted ag unst the surety under S. 115. 
/ivil Procedure Code The s ourity 
urntshed under S 10 of Act XIV of 
.*20, however, relates to the expendi- 
ure actually incurred or likely to be 

(£??"•* ** the plaintiff which is 
(quite a different mattir from the oosts 
jof the suit. The Court cannot direct 


payment of this expenditure otherwise 
than in accordance with that section, 
and when security has been furnished 
I fail to see how the Court is compe¬ 
tent to order execution against the 
surety. The order of March 22nd, 
1922, therefore, if it was passed as a 
step in execution of the previous 
order, appears to have been entirely 
ultra vires. 

I according’v accept the petition of 
the defendant and set aside the order 
of March 22nd, 1-22. T^e petition 
filed by the plaintiffs is dismissed and 
the defen lant will get his costs of both 
petitions. 

Petition accept?^. 
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Scott-Smith, J. 

Ilakta and others —Convicts—Appel¬ 
lants. 

v. 

Emperor —Respondent. 

Cr. A, No. 484 of 1922, Decided on 

2nd Oiiober 1922, from an orler of 

S. J., Rawalpindi, Ol- 12th May 1922. 

-* Penal-Code, S. 397—''Such Offendei' means 
the ma<* who tuej deadly weapon . 

Tba word. • suob offender ” in S. 397 dear- 
ly refer to the off* ider who uses a dead : y wea¬ 
pon or causes grievo is hart to any person and 
not to those who jrintly commit robbery or 
daco.ty with him, 16 P. R. 1901 Cr Dissented 
,rom ’ [P.410. C. 8] 

K J. Rmtomji —for Appellants. 

The Public Prosecutor —for the 
Crown. 

Judgment. On the night between 
the *9tb ani 30th January 1922 a 
dacoitywas committed in the house 
of Canaan Ali in Dhok Bangial in the 
Rawalpindi District. In the course 
of this dacoity one of Zainan Ali’s 
ribs was broken with a blow by one 
of the daooits. In connection with 
tuts, seven persons were committed to 
t ike their trial before the Sessions 
Judge of Rawalpindi. Out of these 
he convicted six viz , Sain Bak, Mar- 

IW»i. Bak and 
Fatteh Khan, under S 395 read with 
S. 397, Iadian Penal Code. The 7th 
accused Dina was acquitted. In the 
First Information Report the names 
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of three accused persons, Ilahia, Mar- 
dana and Dina, were given by Zaroan 
Ali as having been identified. He, 
his wife Aft. Baggo. and Niaz Ali, his 
slep-son, gave evidence at the trial 
that they had identified them. The 
Sepsiors Judge, however, was of opi¬ 
nion for reasons fully given by him 
in his judgment that it would not be 
safe in this case to convict any of the 
accused persons upon the uncorrobo¬ 
rated evidence of the eye-witnesses. 
In regard to all the accused, except 
D'na, articles of property stolen in 
the dacoily were either found in their 
possession or in the possession of per¬ 
sons to whom they bad handed them 
over. All the accused produced such 
articles from various places or gave 
information which led to their reco¬ 
very No property was found in the 
possession of Dina nor did he give 
any information which led to the re¬ 
covery of any. Sain Bak, Ilahia and 
Karam Hahi have fiied a joint ap¬ 
peal through Mr. Ruslomji, Advocate, 
am. Mardana, Bak and Fatten Khan 
have appealed through the Jail Au¬ 
thorities. Bak, in view of the fact 
that he had three previous convictions 
against him, was sentenced to ten 
years’ rigorous imprisonment; the 
other five appellants were sentenced 
tos-ven years’rigorous imprisonment 
each. The learned Sessions Judge 
found that it was not proved which of 
the appellants had given Zaman A'i 
the blow which fractured his rib, but 
he was of opinion, having regard to 
thedeiision of the Chief Court re¬ 
ported as Crovn v. Mohna (1), that he 
could not pass a sentence of less 
than seven years’ rigorous imprison¬ 
ment upon any of the accused. 

The judgment of the learned Ses¬ 
sions Judge is a very careful and ela¬ 
borate one and deals in full d-tail with 
the various articles of property traced 
to each of the appellants. Mr. Rus- 
tomji in arguing the case for his 
clients has shown no reason whatever 
why I should reject any of the evi¬ 
dence as to identification of the pro¬ 
perty which has been accepted by the 
learned Sessions Judge and by the 
Assessors In regard to the evidence 
of Sukhdial and Sant Singh gold¬ 


smiths, he says that it is very easy 
to produce such evidence, but he 
gives no reason why these two wit¬ 
nesses should be regarded as unreli¬ 
able. The appellants produced either 
no defence evi ience at all or produced 
evidence of a worthless character and 
the learned Advocate for the three 
appellants has not a«ked me to accept 
any of the defence evidence. In my 
opinion the decision of the learned 
Sessions Judge as regards the six 
persons whom he has convicted is 
fully warranted t y t e evidence de¬ 
tailed in his judgment. 

In Crown v. Mohra (1) it was cer¬ 
tainly held that all persons taking 
part in a robbery or dacoity are lia¬ 
ble to the minimum sentence laid 
down in S. 397 if grievous hurt is 
caused by only one of them. In that 
case the Judges referred to Queen * 
Empress v Mahabir Tiwnri ( ), but 
that ruling was specially dissented 
from in Queen-Empress v.&antok Singh 
(3) reported in Weekly Notes, N.W P. 
of 18s9 at page 186. The Madras High 
Court has taken a similar view. I 
am not aw ire of any reported cases 
of the Punjab C lief Court or of the 
High Court in which the view expres¬ 
sed in Crown v. Mohra 11) has been dis¬ 
sented from, but it is a fact that t^at 
view is not now-a-days followed in this 
Court and I do not a*ree with it. I 
fully concur in the reasoning of the 
Division Bench of the VlUhabad High 
Court reported as Queen- Empress v. 
Santok Singh (3). In my opinion the 
words “ such otfender ” in S. 397 
clearly refer to the offender who 
uses a deadly weapon or jauses grie¬ 
vous hu r t to any person and not to • 
those who jointly corn nit robbery or 
dacoi'y with him. The learned Ses¬ 
sions Judge has expressed his opinion 
that the dacoity was not of a bad 
type and has stated that had he not 
been bound to convict u> der Ss. 395 
ai d 397, Indian Penal Code, he would 
not have given the accused, other 
than Bak, such a severe sentence as 
seven years' rigorous imprisonment. 
As regards Bak, having regard to his 
previous record, I consider that the 

(2) [1899] 21 All. 263-(1899) A.W.N ; 

76. 

(3) [1898] A. W. N. 186. 


(1) [isOl] 16 P. R. 1901 Cr. 
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sentence of ten years’ rigorous im¬ 
prisonment is appropriate and I dis¬ 
miss his ap jeal. As regards the other 
five appellants, I think the sentence 
of seven years rigorous imprison¬ 
ment is somewhat excessive. I ag¬ 
ree with the learned Sessions Judge 
that the dacoity was not of a bad 
type. No great violence was use 1 to 
thp inmates of Zaman Ali’s house and 
only one blow was struck by one of 
the dacoits which fractured one of 
Za-nan Ali's ribs I, therefore, accept 
the appeals of Siin Bak, MarJana, 
Ilahia, Karam Ilahi and Fatitb Khan 
a"d reduce their sentences to one of 
five years’ rigorous imprisonment in 
each case. 

Sentences reduced. 
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Broadway, J. 

Bahawala and others —Accused — 
Petitioners. 

v. 

Duni Chand — Complainant — Res¬ 
pondent 

Cr. Rev. No. 494 of 1922, Decided 
on 26th June 1922, from the order of 
D. M. Jhang, D/- 13th February 1922. 

Criminal P. C., S. 145-Restoration of pos- 
tession-Magistrate has no juris <i. lion to order. 

In proceedings under 8. 115 a Magistrate 
nas no jurisdiction to order icstoration of pos¬ 
session. 

All that the Magistrate is empowered to do 
I*. declare tout a particular party is eu- 
titled to possession. At the same time if a 
party is declared tj be entitled to p -ssession 
and the worid at large is forb dden to dis¬ 
turb bis possession be would oe entitled to 
take posses-OQ and no one would have any 
right to interfere with bisdorngso. iP. 412 C. 3 

Bam Chand Manchan la -for Peti¬ 
tioners. 

C. C. Narang —for Respondent. 

Judgment.—This petition for revi¬ 
sion has arisen out of certain pro- 
oeedings under S. 143, Criminal Pro¬ 
cedure Code, in connection with some 
agricult ural land situate in village 
Gilawa in the District of Jhang. 

ine proceedings were instituted 

u DlJni Uaand who alleged 
, j he . had beea in possession of the 
^uastion sinoe 19J4, and 
that BahawaU an d others, kmins 
of the village, had foroibly taken 

fisrsu. 0 ' the aame ° n tha uth 


On the 21st March 1921 the Magis¬ 
trate passed the order contemplated 
by S. 145 (I 1 , Criminal Procedure 
Code, and called on the parties to 
file their written statements and pro¬ 
duce evidence. 

On the 6th December 1921 the 
Magistrate passed the final order in 
the case. 

He held that the complainant had 
been in continuous pos«ess : on of the 
land till the 14th March 1921 when 
he had been foroibly dispossessed by 
Bahawala and his companions. He, 
there f ore, acting under the first 
proviso to clause (4) of S. 145, 
Criminal Procedure Code, treated 
the complainant as if he had been 
in possession at the date of the order 
calling for written statements, t. e„ 
2Ut M .rch 1921, and then proceeded 
as follows : - 

‘‘Accordingly, under S. 145, Cri¬ 
minal Proce-lure Code, I direct that 
the complainants’ posse-sion of the 
disputed land be restored, and further 
forbid any interference with his pos¬ 
session till he is evicted in due 
course of law, - ’ 

The kamin filed a petition for 
revision in the Court of the District 
Magistrate which was rejected and 
they have now come up to this 
Court through Mr. Ram Can-i Man- 
chanda For the respondent I have 
heard Dr. Golcal Chand Narang. 

The first point raised was, that 
the whole of the proceedings were 
vitiated by the omission lo give the 
notice to the petitioners that is re¬ 
quired by S. 145 tl), Criminal Proce¬ 
dure Code. A re erence to the record 
shows that on the 6th May 1921 the 
Magistrate recorded an order in 
which it is specifically set out that 
notice to the parties had been i>sued 
in accordance with law. I, there¬ 
fore, hold that there is no force in this 
objection. It was then contended 
that the order directing that “the 
complainant’s possession of the disput¬ 
ed land be restored’ wa-* bai inasmuch 
as the Magistrate had no power to 
make such an order. 

In this connection, my attention 
was drawn to Ka u v. Hamaman 11. 

U) [*917] 2d P W.R, Ur. i9i7—40 
P.R. Cr. 19i7— 18 Cr. L.J. 660- 
40 I.C. 308. 
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Emperor v. kameshar (2), Tulshi Ram 
t. Akbar A 1 'ma<l (3) and Moore v. 
Monorar.jon Guha (4). A reference to 
these authorities shows that they are 
in point and in them it is clearly 
laid down that, in proceedings under 
S, 145, Criminal Procedure Code, a 
Magistrate has no jurisdiction to 
order restoration of possession. 

The section 145 itself contains no 
provision to the effect that a party 
in whose favour the order is made 
is to be put into possession nor does 
this section provide any machinery 
by which the successful party can 
have hi? possession restored by the 
Court. All that the Magistrate is 
empowered to do is to declare that 

I he is entitled to possession. 

At the same time, if a party is 
declared to he entitled to possession, 
and the world at large is forbidden 
to disturb his possession, he would 
be entitled to take possession and 
no one would have any right to in¬ 
terfere with his doing so. It follows, 
therefore, that, though the order of 
the M igistrate in this case is techni¬ 
cally e r ronenus, the ultimate result 
is practically the same. The order 
being wrong, however must be am¬ 
ended, and I accordingly eliminate 
the words directing restoration and 
substitute therefor a declaration 
that the comp ainant is entitled to 
possession. In all other respects 
the order will stand. 

Order modified. 

(2) [19'4] 27 Ail. 3«0-l A.L.J. 619— 
(1904) A W.N. 264. 

(3) [1915] 37 Ml 654-13 ALJ. 932- 
16 Cr L J. 714-30 r.C. 1002. 

(4) [ 1 9 '8] 12 C.W.N. 696-7 C.L.J. 
547. 
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Letters Patent (Lah.) S.10 — Order rejecting 
applicition to set aside dismissal of appeal, is 
appealable. 

An appeal lies undf r clause 10 from an order 
made by a Single Judge rejecting an applica¬ 
tion for an order to <iet a?ide a dismissal of an 
appeal. 3 L. 188; 1923 Lah. 380 & i3 C. 857 
Foil. IP 412, C 2] 

G.C. Narang —for Appellants. 
Muhammad I/bil —for Respondents. 

Judgment.—This is an appeal under 
clause 10 of the Letters Patent from 
an order made by a Single Judge 
rejecting an application for an order 
to set aside a dismissal of an appeal. 
The learned Counsel for the respon¬ 
dents raises a preliminary objection 
that the order in questian does not 
amount to a judgment under the 
Letters Patent and that no appeal 
lies from it. The objection is, in our 
opinion not well founded. The order 
satisfies the definition of the expression 
‘ Judgment" as lai down in Rul hi 
Singh v. Sawal Singh (1) and has been 
held to be appealable: Muthura Sundari 
Dnssi v Haran Chanilra Shaha (2). 
We accordingly overrule the prdimi- 
narv objection. On the merits we 
consiler lhat there is considerable 
force in the contention of the learned 
counsel for the appellants that this 
was a fit case for setting aside the 
dismissal, but the question before us 
is not whether we would have accep¬ 
ted the application for an order to set 
aside the dismissal if it had been 
made to u* in the first instance, but 
whether there is any adequate ground 
for interfering with the discretion of 
a learned Judge of this Court who has 
declined to grant the application. 
This question we must answer in the 
nagative. We accordingly dismiss 
the appeal with costs. 

Appeal dismissed. 
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SHADf LAL, C. J. AND FFO*DE, J. 

Nanak Chand and others —Appel 
lants. 


v. 

Sajjarl Hussain and others— Respon¬ 
dents. 

L. P. A. No. 169 of 1922, Decided on 
1st December 1922, fro n the order of 
Abdul Raoof, J. in Mis App. No. 430 
of 1921, D/-27th June 1922. 



) 1922 Lah. 380. ^ w 

) [1916] 43 Cal. 857—20 
594-23 C.L.J. 443-34 1.0. 634. 
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Broadway. J. 

Mula Singh and others —Convicts— 
Appellants. 

v. 

Emperor —Respondent. 

Cr. App. No. 694 of 1922, Decided 
on 24th November 1922, from the 
order of Ss. J. Sialkot, D/- 13th June 
1922. 

4 (a) Criminal P. C ., S. BS6—Sessions Judge 
can hdl charges under Si. 3(3,825 326 to a 
charge under S. 302 Penal Code. 

Where seven persons were committed for 
trial to Seisiooa under 9. 302 and at the 
commencement of the Trial the Sessions Judge 
addon charges under 3i. 326, 325 and 323 
Penal Code in ooanectio i w.th the injiries 
inflicted on three of the prosecution witnesses. 

Held: that the Sessions Judge aoted within 
his p»wers in adding the charges relating to 
the injuries. 

So long as the facte appearing in the Magis¬ 
terial inquiry warrant the framing of the 
charge omitted by the Commit-.ing Magis¬ 
trate, the Sessions Court has po»»er to add the 
charge eo om'tted. It is not quite correct to 
say that the Sessions Court is not a Court of 
original jurisdlcti.a. It has original jurisdic¬ 
tion wnich it can exercise on commitment 

22? e .& a “ a « istrate - 9 S.L.R. 37 Foil; 4 I.C. 
993; 32 C. 22 Dist. jp 414 q g] 

* (6) Evidence Act, S. 32-Dying declaration 
though conflicting icith initial report is not 
wholly unreliable. 

A diflerence between the dying declaration 
and the initial report no doubt rend* rs it 
necessary to eximine ojth p eoes of evidence 
with extra care, but such a difference alone 

ir,fLf, 7 c r6 ^ er a ^^declaration 

whally unworthy of evidence. (P. 415 C. 1] 

Nand Lil for Appellants. 

Muhammad Rafi—\ for the Crown. 

Judgment.—Mula Singh, Wiru 
Jagat Singh, Sant Singh and Mohan 
Lai have been convicted under S. 326, 

iS e n *. l Penal c °de, and sentenced, 
the first two, to seven years’ rigorous 

imprisonment, and the last three, to 
r®/?" 9 figorous imprisonment. 

f ‘fi 8 ™ * a8 also b een sentenced 
to pay a fine of Rs. 50 or to undergo 
three months further rigorous im¬ 
prisonment in default. They hive 

Dr Pe N e anH *? , G ° Urt trough 
Mr fi d , and 1 h&ve beard 
M m Rafi ® n behal f of the Crown. 

1 he facts are detailed in the lengthy 

th ? learoed Sessions 
Judge and I need refer to them very 

briefly. It is aa id that Qn the 21 ^ 


June 1921 one Hira Singh was water¬ 
ing his fields while his son Sohan 
Singh, was working the well known 
as Bawewala. Wiru and Guran 
Ditta came there to water their cattle. 
After having done so they are said to 
have allowed the animals to trespass 
into Sohan Singh’s sugarcane and 
cotton fields. This led to an alterca¬ 
tion and a tussle. Hira Singh -topped 
the fight and Wiru and Guran Ditta 
went away. 

Soon after this, according to the 
prosecution, the five appellants, to¬ 
gether with many others, came to the 
spot in order to take revenge The 
deceased, Budh Singh, heard of this 
and hastened to the spot, with the 
result tnat he received injuries to 
which he ultimately succumbed. The 
initial report was made at the Police 
station, which is some six miles away, 
at 3 a.m. on the 22nd June 1921 by 
Mangal Singh who named L3 persons 
including four out of the five appel¬ 
lants ; the one not named by him was 
Wiru Singh. The Police arrived on 
the spot in due course and Budh Singh 
was examined. Subsequently, while 
in hospital, his statement was record¬ 
ed by a Magistrate, and in it he 
named 13 persons including four of 
the appellants, the one omitted by 
him being Sant Singh. In the course 
of the inquiry Mangal Singh stated 
that some of the persons named by 
him had been named as they had been 
there and had not attempted to stop 
the fight but that they had not actu¬ 
ally taken any part in the affair. The 
Police ultimately sent up f or trial 
nine persons, two of whom were, and 
apparently are. still absoonding The 
Magistrate making the inquiry fram¬ 
ed charges against the other seven, 
including t le five appellants, under 

p 8 \ 304 ’ 3 325 and 3i '*‘ Jndien Penal 

G de \ .. The n com P la »*»nt, however, 
moved fthit Court on the revision side 

urging that the commitment should 

0r i S ’ 30 j’rf ndian Penal Code . 
and the learned Chief Justice accept 

jng the petition directed accordingly. 

On the oase going baok to the inquir- 

ng Magistrate the committal was 

made under S. 302, Indian PenalOode, 

alone qua all the seven persons. At 

,“0 commencement of the trial the 
learned Sessions Judge added oharges 
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under Ss. 326, 325 and 323. Indian 
Penal Code, in connection with the 
injuries inflictpd on Mohan Singh, 
Assa Singh and Sohan Singh, three of 
the prosecution wtnesses No objec¬ 
tion was taken to this course when 
the addition was made and it was 
only at the conclusion of the case 
when Counsel for the defence was 
addressing the Court that exception 
was taken to this. The learned 
Sessions Judge’s attention was drawn 
to Shah Din v. Emperor (l) but he 
found that distinguishable and held 
that the persons accused had not been 
prejudiced in any way by the addition. 
He also held that they had taken part 
in the alfray with one common 
intention and were, therefore, all 
equally liable for the death of Budh 
Singh. He acquitt-d two of the per¬ 
sons under trial and convicted 
the five appellants under S. 326, 
Indian Penal Codi “for causing 
grievous hurt to Hudh Singh, Asa 
Singh and Mohan Singh." 


Dr. Nat d Lai for the appellants 
has urged that the appellants were 
entitled to an acquittal, as the learned 
Sessions Judge acted illegally in 
adding charges relating to the injuries 
sustained by Asa Singh. Mohan ->ingh 
and Sohan Singh. He referred to 
Subrahmania Ajjar v. King-Emperor 
(2) as an authority for the proposition 
that an illegality was not curable by 
S. 537, Criminal Procedure Code. 
With this authority l naturally have 
no quarrel. I do not, however, con¬ 
sider that it has any bearing on the 
point before me, as. in ray opinion, no 
illegality has been committed. The 
learned Counsel referred to Biren Ira 
Lai v. Emperi.r (3) in which it was 
held that a Sessions Court was not a 
Court of original jurisdiction and 
could only amend or add to a charge 
with reference to the immediate 
subject of the prosecution a id com¬ 
mittal and not with regard to a 


(1) 11919] 20 P.W.Et. I9JJ-11 ’Jr L.J. 
131—4 I.C. 993. 

'91 1 19021 25 Ma i. 61-23 I. A. 2o7 
U) 11 M L.J. 233— Bom L.R.. 510 — 
c n w N. 866— 8 Sar. 160 (P.C ) 
(3) [19051 '3* Cal 29-5 C.W.N. 
7h4—l Cr.L.J. 784. 


matter or matters not covered by the 
indictment. The discussion of the 
question is not a detailed one and 
I think that decision must be confined 
to the facts of that particular case. 
This decision was followed by a 
Division Bench of the Chief Court in 
Shah Din v. Emperor (1). There the 
amendment or addition to the charge 
had not been made at the ct.mmence- 
ment of the trial but as the case deve¬ 
loped. Thi Calcutta decision was 
referred to and approved of, but Imre 
again the question, whether the 
Sessions Judge had power to add a 
charge at the commenceim nt of the 
trial, was not gone into or discussed. 
To this extent therefore, that autho¬ 
rity is distinguishable from the case 
before me. 

The addition to the charge in the 
present case was obviously made 
under the provisions of S. 22b, Crimi¬ 
nal Procedure Code, which provides 
that when any person is committed 
for trial (a) without a charge or (6) 
with an imperfect or erroneous 
charg(, the Court may frame a charge 
or add to or otherwise alter the 
charge, as the case may be. Now, it 
is obvious that if the present appel¬ 
lants had been committed for trial 
without a charge, the learned Sessions 
Judge would have been competent 
under S. 226. Criminal Procedure 
Code, to remedy that defect by fram¬ 
ing- such charge or charges as the 
facts disclosed by the Magisterial 
inquiry would warrant. To my mind, 
this indicates that it is on the facts 
dis dosed by the Magisterial inquiry, 
and on those facts alone, that any 
action under S. 226, (Jriminal Pro¬ 
cedure Code, can bo taken. This 
being so it seems to me that so long 
as the facts appearing in the Magis 
terial inquiry warrant tho framing 
of the charge omitted by the Com- 
n itting Magistrate, the Sessions Court 
has power to add tho charge so 
omitted. It also seems to me that it 
is not qui f e correct to say that the 
Sessions Court is not a Court of 
original jurisdiction. It has original 
jurisdiction which it can exer¬ 
cise on commitment made by a 
Magistrate. In the above views l ain 
supported by a decision of the Sind 
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Judicial Commissioner's Court report¬ 
ed as Dalny. Emperor (4) where the 
whole question is thoroughly and 
very careful y discussed and Biren<lra 
Lai v. Emperor (j) dissented from. 
Following Da lo v. Emperor (4) I hold 
lhat the learned Sessions Judge acted 
within his powers in adding the 
charges relating to the injuries 

inflicted on Asa Singh, Mohan Singh 

and Sohan Singh and chat no illegality 
has been committed. It is clear that 
the appellants have not been pre¬ 
judiced by the addition made, as from 
the outset the case for the prosecution 
has been that, in addition to Budh 
Singh, Asa Singh. Mohan Singh and 
Sohan Singh were also injured. 

Dr. Naud Lai then urged that the 
dying declaration of Budh Singh was 
wholly unreliable, inasmuch as he 
had named persons not mentioned in 
the initial report and had omitted the 
names of those who had been referred 
to in that report. In this view I am 
unable to concur, a diiferenee bet¬ 
ween the dying declaration and the 
jmitia) report no doubt renders it 
.necessary to examine both pieces of 
hmdence with exira care, but such a 
(difference alone does cot necessarily 
H der a dying declaration wholly 
't h n i”T th7 ° f credence. According to 
£X. dy !? g i dec > rati °n, of the appel- 
were tot \ bln f h and Wir Singh 

notably P.'V.No. 9. Sa„rSinth;“w 

No. 10, Guran Ditta and P.W. No 11 
K»ram Cnand. It,.,, thr ,, wit „ e ° S3 ‘£ 

t tb : 1= 

be in «ni have not been shown to 
Chand has . ^ fttVt,ur - Kara ™ 

his turn is r, i \ * mgh who ln 

Budh Singh li a ! ’ d t0 the decea8cd 

mass of j ‘‘r" 1 * r T‘ rd lo thi3 
Ma-ltoLC. L i25. 37 ~ 16 C ^- 
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that these two appellants actually 
attacked the deceased with hatchets 
and inflicted injuries on him which 
caused his death. Their convictions 
are, therefore, amply borne out by 
the record and are maintain*d. 

Wiih regari to the remaining three 
appellants it was contended that thev 
were entitled to an acquittal on the 
- ground that charges relating to the 
injuries caused to Asa Singh, Mohan 
Singh and Sohan Singi had been 
improperly added and, further, that 
qua the injuries to the deceased Budh 
Singh S. 119 had not been applied and 
S. .14 was inapplicable. The question 
of the applicability of S. 34, Indian 
Penal Cole, no longer arises, as I 
have held that the adding of the 
charges was not illegal. There is 
ample evidence to show that the 
remaining three appell ints took part 
in theflignt Indeed Sant Singh and 
Jagat Singh do not deny their pre- 

bUt SJ ve another account of 
what occurred which account is not 

ou .jl {he evidence on the 
record. Mohan Lai has attempted to 

dn °.IJ h an u a t £** The eTi lence pro- 
dosed by h, ra has not been relied on 

n w , l ?* r , n .“ d Sessions Judge and 

r°fer t a o n it L “lt ,laS T* , thou S ht 111 to 
refer to it. It is clearly unworthy of 

credence. I would add that I have 

also examined the defence eyidfln™ 

produosd by Wiru Si^n"’ mS?.* 

Smgh and hnd that it, i n no wav 

establishes their (iefences 

regard to the serious nature of the 
assault I do not think thn 

are excessive and dismiss the appeal 

Appeal iiismi.t.'teif. 
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SCOTT dM'TH AND HaKR 1S0N , JJ. 

AppeUantsf^ 

Emperor— Respondent. 

Cr * A PP- No. 739 of 192* a 

1st November 19 <>> 1rn ’ Decided on 

!&'**•' ;«r n !Ws u {j 

armed weaDOM* a thttt j° Mr “^n 

oeaied and .et opon him aad kUlerfS,^® d# ' 
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Held, that tbeir common iitention was to 
oause his death or to cause such bodily iojury 
as was likely to cause death and under these 
oircumstances all those who took part in the- 
murderous assault upon him were guilty of 
murdet. IP. 118 0.1] 

Nam! Lai —for Appellants. 

Kunwar Dalip Singh (for Govt. Advo¬ 
cate )—for Kespondtnt. 

Judgment.—Bhag Singh and Men- 
gha Singh have been convicted by the 
Sessions Judge of Ferozepore of the 
murder of Bogi in the village of Ma- 
nonke on the 25th April 1922 and have 
been sentenced to death. They have 
filed a joint appeal to this Court 
through Dr. Nand Lai, Advocate, and 
the case is also before us for con fir- 
mation of the sentence* under S. 374, 
Criminal Procedure Code. 

The facts as disclosed by the evi¬ 
dence for tho prosecution are extreme¬ 
ly simple and are briefly to the effect 
that shortly after sunset on the 25th 
April last, after Bogi had come out of 
the house of Musammat Har Devi, P. 
W. No. 12, he was pursued by the two 
appellants and Har Chand Singh and 
Indar Singh, who are said to be abs¬ 
conding, through the village street. 
The pursuing party are said to have 
been armed with clihavis with the 
exception of Mengha Singh who had 
a gandhali. Bogi ran into the veran¬ 
dah of Kala Singh’s house and there 
was set upon by his pursuers who 
inflicted numerous injuries upon him 
with their weapons and then dragged 
him out into the lane. It is suggested 
that they intended to remove the body 
but owing to the arrival of Harnam 
Singh, P. W. No. 8, and other villa¬ 
gers, they were unable to do this and 
left the body on the spot. Direct 
evidence of the murder has been given 
by Kala Singh, P. W. No. 6 and his 
mother, Musammat Indan, P. W. No. 7 
a very old woman whose age is 
shown on the record as 90 years. 
In addition to their evidence there 
is that of Harnam Singh, P. W. No. 8, 
who deposes that when he arrived 
upon hearing the alarm the four alleg¬ 
ed murderers were dragging Bogies 
body out of the door of Kala Singhs 
house. Then there is the evidence of 
Musammat Har Devi, who says she 
saw and recognized Bogi* pursuers, 
and of Maghi, P. W. No. 13, who also 
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recognized them while he was coming 
along the village lane. 

In addition there is the evidence as 
to motive. Some four or five years 
ago the son of Arjan Singh, P. W. 
No. 9, was drowned; certain persons 
including Har Chand Singh, abscond¬ 
er, were suspected of having murdered 
him and a case was brought against 
them but they were discharged. This 
admittedly resulted in enmity between 
Har Chand Singh and Arjin Singh, 
and Bogi is proved to be a partisan of 
Arjan Singh. It should be noted that 
B- og Singh and Har Chand Singh are 
brothers and Mengha Singh and Indar 
inngh are brothers. Bhag Singh and 
Har Chand Singh are also first cousins 
of the other two. Again there is evi¬ 
dence of quarrels between Bogi and 
the appellants. The most receLtquar¬ 
rel occurred on account of the draw¬ 
ing of water from a well in the village 
by one Chanan Mehra. The appel¬ 
lant’s party would not allow him to 
draw water whereas Bogi insisted 
that he should be allowed to do so. 
The fir$t of these quarrels took place 
two days before the occurrence and 
there was a second on the afternoon 
immediately preceding the murder. 
The witnesses who have given evi¬ 
dence as to these are detailed in the 
judgment at page 27 of the printed 
record. Now, it must be admitted 
that these quarrels were not very 
serious and one would not expect them 
to furnish motive for a murder, but 
the question of adequacy of motive is 
not a matter of much importance if the 
evidence against the appellants that 
they committed the murder is clear. 

Dr. Nand Lai in arguing the oase 
commented upon certain discrepancies 
existing in the evidence of Kala 
Singh and Musammat Indan. These 
are referred to at length in the judg¬ 
ment of the learned Sessions Judge. 
We have carefully considered them 
and are of opinion that they are not 
at all material. Against Kala Singh 
it is objected that he is heavily in debt 
to Arjan Singh who is admittedly 
inimioal to the appellants and it » 
urged that this is a suffioient motive 
for him to give false exidencei 
them. We do not think that this 
fact is in itself a suffioient ground for 
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rejecting his evidence. It is conclu¬ 
sively proved by the evidence for the 
prosecution and by the presence of 
marks of blood in Kala Singh’s house 
that the murder was committed at the 
place alleged. There is, therefore, 
ao ground for supposing that Kala 
Singh and Musammat Indan ware not 
eye-witnesses. Again Harnam Singh 
is not shown to be in any way hostile 
to the appellants and we see no good 
ground for rejecting his evidence. In 
regard to Musammat Harderi it is 
urged for the defence that she had 
intimacy with the deceased and that 
it is possible that she got some other 
lover of hers to commit the murder. 
It is, however, not proved that she has 
any other lover who would have been 
likely to murder Bogi- It is urged 
that she was in her house at the time 
of the murder and could not possibly 
have recognized the men who pursued 
Bogi. She states that she was stand¬ 
ing outside her house and the appel¬ 
lants were her fellow villagers and 
well-known to her and we see no rea¬ 
son why she should not have been 
able to identify them. The same 
remarks apply to Maghi who is not 
shown to be interested in the prose¬ 
cution or hostile to the appellants. 

The first information report was 
made at the Thana, eight miles dis- 
l l°’ cl0( * on the morning of 
26th April, and it is urged that the 
delay in making this report throws 
grave doubts on the truth of the pro¬ 
secution story. We think that tfae 
deUy in nuking the report has been 
sufficiently accounted for by the fact 
that the villagers were afraid to go to 
the Thana during the night because 
the murderers were at large. This 

w P hom lh aPP i6S n Ar] ’ an Sin * h wit ^ 

whom the appellants had enmity. 
Ac Want was found on the spot and a 

Z T iT ?l a V andhali blade. The 
mnr^L ant Su * geon > o held the post 
twcwif*,f* amir * a ^ lo n» states that only 
IZlh the ,7? und9 ’ those on the right 

“ the right thPgh. W Thes°e b are woSe 

L/53 & Si 


numbered nine in the list at page 6 of 
the printed record. The Assistant 
Surgeon on being further questioned 
stated that wounds Nos. 10 or 11. those 
on right knee and left foot could alio 
probably be caused by the rhhavi. The 
learned Sessions Judge had some hesi¬ 
tation in accepting the evidence on 
this point. Now, the middle portion 
of a chhai'i blade is almost straight 
and there would not ha mi*sh differ¬ 
ence in the depth of the wound caused 
by it in different portions thereof. It 
must also be remembered that at the 
time of the post mortem examination 
the body was decomposed and tWs 
fact also would considerably alter the 
appearance of the wounds, and we 
think it wouli have been difficult for 
the Assistmt Surgeon to say with 
certainty that either of the wounds 
could not hare been caused with the 
chhai’i. Moreover, the evidence for 
the prosecution shows that four per¬ 
sons took part in the attack, and that 
all had weapons of which only two 
were produced. The other two were 
not produced before the Assistant Sur¬ 
geon, nor were they produced in Court, 
and it cannot be said whether the 
wounds might not have been caused 
with them. 


” e *ttacn no importance to the 
evidence regarding the identification 
of the broken piece of the ganlhali 
blade and of the clothes found on the 
spot. We are not concerned with the 
evidence as to the identification of the 
chhavi because it is said to have been 
used by one of the absconders. A 
piece of yellow turban found on the 
spot was identified as that of Mengha 
oingh. It may have been his, but we 
do not think it would be safe to place 
much rehanoe on this piece of evidence. 
We note that there is what appears to 

nut it h QtCh °/u he chhavi °“ toe record 
T L™ ^ een P ro ™ d - A sketch 
1 ; hha \ produoed at the trial 

h n ve been P re P ar ed in the 
Sessions Court and duly proved. 

The final argument put forward by 
appeliant s Counsel was that there 
was ao evidenoe to show that either of 
the appellants inflated wound No. 2 

whi«h 18 saidto t av « been the woani 
whioh caused the death and that 

therefore, they oould net be eonvioted 
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of murder. He cited Agra v Emperor 

(1) and Bahai Singh v. Emperor (2). In 
those cases it was held that a particu¬ 
lar common intention was not proved. 
The facts of the present case are dis¬ 
tinguishable. Here the evidence shows 
that four men armed with deadly 
weapons pursued Bogi and set upon 
him and killed him. It is quite clear 
to ns tint their common intention 
was to cause his death or to cause 
such bodily injury as was likely to 
cause death. Under these circum¬ 
stances all those who took part in the 
murderous assault upon him are guilty 
of murder. The cases in pom 1- , are 
Saman i Singh v. Emperor (3), Kanhai 
r. Emperor (4) and Emperor v. Ram 
Newaz (5). In our opinion, after care¬ 
fully considering the evidence on the 
record and the arguments of counsel, 
it is clearly proved that both the ap¬ 
pellants joined in murdering Bogi. 
We, therefore, dismiss the appeal and 
confirm the sentences. 

Appeal dismissed. 

(1) [l«15] 37 P. R. 1914 Or. — 

16 Cr L.J. 209-2L9 P.L.R 1915— 

27 I. C. 833. 

(2) [1920] 24 P. R. 1919 Cr.—20 Cr. 

L. J. 711—52 I. C. 791. 

(3) [L919] 3 P. R. 1919 Cr.—20 Cr. 

L, J. 157—5 PW.R. 1919 Cr — 

49 I 349 

(4) [1913] 35 All. 329-11 A. L. J. 

752—14 Cr. L. J. 609-21 I. C. 

657. 

(5) [1913] 35 All. 506—II A.L J. &04- 

14 Cr. L. J. 615-21 I. C. 663. 
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Abdul Raoof and Mon Sag \R, JJ. 

The Zamin lara Bank, Slierpur ICalan 
and others —Defendants—Appellants. 

v. 

Subi —Plaintiff—Respondent. 

Mis. S A No. 944 ol 1922, Decided 
on 28th November 1922, from the 
order of D. J. Ludhiana, D/- 25th 
January 1922. 

(a) Interpretation of Statutes — Restrictive 
statutes should be strictly construed . 

Statute imposing restrictions upon the sub¬ 
jects rights should be strictly construed and 
such restrictions should not be extended be¬ 
yond what the words used actually cover. 

IP..419.C.1] 


(6) Co-operative Societies Act . (Act 2 of 1912) 
S. 40 and R . 10 framed thereunder by the Pun¬ 
jab Govt . Dispute between a society and a 
member—Civil suit is birred. 

By the substitutional remedy provided uader 
r. 18 in the shape of a reference to the Regis¬ 
trar in the matter of a dispute between a mem¬ 
ber and a society the common law remedy by 
aQ action in a Civil Court has by necessary 
implication been taken away. The objeot of 
the Act is to encourage thrift, selfhelp and 
co-operation among agriculturists, artisans and 
persons of limited means and it will be impos¬ 
sible to attain these objects if these people fer 
the settlement of their disputes have neces¬ 
sarily to undergo all the troubles and worries 
of an expensive and protracted litigation. 

IP. 420, C. 1) 

Badri Das —for Appellants. 

Abdul Aziz —for Respondent. 

Judgment. — This appeal which 
raises an important question of juris¬ 
diction arises out of a suit for a de¬ 
claration that certain bonds alleged to 
have been executed by the plaintiff in 
favour of defendant No. (1) were not 
executed by him and that they were 
forgeries. The defendant, relying 
upon certain rules framed by the 
Local Government under the autho¬ 
rity of S. 43 of the Co-'perative So¬ 
cieties Act, pleaded that the Civil 
Court had no jurisdiction to hear and 
determine this suit, and that the only 
remedy open to the plaintiff was by 
way of a reference o the Registrar 
who could either decide the dispute 
himself or refer it to the arbitrament 
of one or more arbitrators whose deci¬ 
sion is final, and not liable to be ques¬ 
tioned in a Civil Court except on proof 
of the receipt of a corrupt gratification 
by the latter. This plea was given 
effect to by the Cour". of first instance, 
but did not and favour with the Dis¬ 
trict Judge who on appeal came to the 
contrary conclusion, and remanded the 
case for decision on the merits. The 
defendant has now preferred a second 
appeal to this Court, a'id the sole point 
inv lived for determination here is 
whether the District Jud^e was right 
in holding that the suit was cogni¬ 
zable by a Civil Court. 

Rule 18 of the Rules made by the 
Local Governmentunder ;< e Co-opera¬ 
tive Societies Act (published in * un ~ 
jab Government Gazette, dated the lira 
June 1917) and invoked by the defen- 
dant in support of his contention is 
r .he following terms :— 
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(а) Any dispute concerning the 
business of a Co-operative Society 
between members or past members of 
the society or persons claiming 
through them, or between a member 
or past member or persons so claiming 
and the Committee or any officer shall 
be referred to the Registrar. Refer¬ 
ence may be made by the Committee 
or by the Society by resolution i-» 
general meeting or by any party to 
the dispute, or if* the dispute concerns 
a sura due to the society by any mem¬ 
ber of the society. 

(б) The Rsgistrar may either de¬ 
cide the dispute himself >r appoint an 
arbitrator or refer it to three arbitra¬ 
tors, of whom one shall be nominated 
by each of the parties and the third 
shall be. nominated by the Registrar 
and shall act as Chairman. When any 
party to a dispute fails to nominate a 
suitable arbitrator within 15 days the 
Registrar may make the nomination. 
No legal practitioner may be nomi¬ 
nated as arbitrator by any party. 

(c) In such a proceeding the Regis- 
trar or arbitrator shall have power to 
administer oaths, to require the attend¬ 
ance of parties and witnesses, and to 
require the production of all necessary 
books and documents, by a summons 
delivered orally or sent by hand or by 
registered post or through the nearest 

Civil Court having jurisdiction in the 

tllnZH^X thesociQty oporat< * an<1 

shall further have power to order the 
expenses of determining .the dispute 
to be paid either out of the funds of 
the society or by such party or 
parties to toe dispute as he may think 

■hill 1 Td * Re e* tr * r ->r arbitrator 
shall hear the evidence of the parties 
and witnesses-who attend, and upon 

ofa n e Ji d9n3B and after consideration 

edh^ ^ CUrae , nUry Ovi ^oce produo- 
ed by either skIo, a decision or award 

snail ba glV en in accordance with 

ITrff 7 r d r° i 

a “ e “ d ' the be' 

decided against him in default. Where 

three arbitrators are apoointed the 

opinion of the majority shall prevail 

thi R 0 An f p0r3pn *“>7 summoned by 
the Registrar or arbitrator to appear 

before, him or to produce any Zu! 


ment and failing to do so shall be 
liable r -o the penalties prescribed in 
paragraph 7 (2) of the Second Schedule 
of the Civil Procedure Code, 1908. 

(/) Any party aggrieved by an 
award of an arbitrator may appeal to 
the Registrar in person or by agent 
within one month of the date of the 
award- 

(g) An arbitrators award, if no 
appo il has been made within a month, 
on a decision of the Registrar origin¬ 
ally or in appeal, shall not, as between 
the parties to the dispute :>e liable to 
be called in question in any Civil pr 
Revenue Court and shall be in all res¬ 
pects anal and conclusive, except on 
proof of the receipt of a corrupt grati¬ 
fication by the arbitrator 

(A) A decision or award shall on 
application to any Civii Court having 
jurisdiction in the area in which the 
society operates, be enforced in the 

same manner as a decree of such 
Court. 

(0 In proceedings before the Re¬ 
gistrar or arbitrator no pa-ty shall be 
represented by a legal practitioner. 

The District Judge, Sarlar Sewarara 
bingh, found, in the first place, that, 
in accordance with the rules set forth 
a>ove, the plaintiff did refer the dis- 
puto to the Registrar, but that the 
latter officer declined to t«ke any 
action m the matter and that the 
Plaintiff was consequently obliged to 
institute the present suit. Secondly 

of n ° f f ° pinion to** it is only suits 
of the natu*e specified in sub-clause 
(y) of rule 18 that were excluded from 
the jurisdiction of a Civil Court, and 

not flVS ? ° fch0r S(,its which do 
/*.wh !! 1 tne purvie " of Clause 

(y) th ire was no such prohibition Tn 

Smfi WOrd ^ opinion was that Civil 
Courts were not orecluled from tak nl 

cognizance of a dispute whioi had not 

resulted in an award and that it was 

S th. I°“ r • our "Pinion tl.U view 
of the learned District Juige i, err an J 

principle a00e P t6<i - The 

™$l ataor ‘Z to 

and suoh restrictions should 
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Emperor v. Fazal Dad 


extended beyond what the words used 
actually cover. In the present case, 
however, it appears to us that the 
words used do clearly contain a neces¬ 
sary implication depriving the sub¬ 
ject of his common law right of action 
and provides a special and prompt 
procedure for cases in which, having 
regard to the class of people affected, 
a speely decision as to their disputes 
is essential. It will be observed that 
the object of the Act is to encourage 
thrift, self-help and co-operation 
among agriculturists, artisans and 
persons of limited means, and it will, 
in our opinion, be impossible to attain 
these objects if these people for the 
settlement of their disputes have 
necessarily to undergo all the troubles 
and worries of an expensive and pro¬ 
tracted litigation. 

It should further be noted that the 
English Law on the subject is also 
very much the same. Under the 
Friendly Societies Act, 1896 (59 & 60 
Vic., Ch. 25) every society must by its 
rules determine the manner in which 
disputes are to be settled and when a 
direction on this point is contained in 
the rules disputes must be decided in 
the manner directed and any decision 
so given will be binding and conclu¬ 
sive even if erroneous in point of law 
and unfair. The Tribunals provided 
are usually arbitrators of justices, but 
the parties have the option of refer¬ 
ring to the Registrar. 

We think that it would be entirely 
repugnant to the scope and object of 
the Act if a suit like this is allowed 
to be decided in a Civil Court and we 
(accordingly hold that by the substitu- 
Itional remedy provided under the rules 
Jin the shape of a reference to the Re¬ 
gistrar the common law remedy by an 
(action in a Civil Court has by neces- 
Jsary implication been taken away. 

' As to the finding that the dispute 
had in fact been referred to the Re¬ 
gistrar and not entertained, it is suffi¬ 
cient to say that we have not been 
able to discover any evidence on the 
record in support of this finding. A 
certain post card, marked as Exhibit 
P. 5, sent by the defendant .to the 
plaintiff in reply to an application 
submitted by the latter has been relied 
upcn, but it obviously does not help 
the plaintiff in any way whatever, and 
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cannot be construed to mean that the 
Registrar was asked by the plaintiff 
to take action in respect of this speci¬ 
fic matter and that he declined to do 
so. This finding, therefore, though a 
finding ef fact, must be set aside as 
based on no evidence. 

The result is that we accept the ap¬ 
peal, and dismiss the plaintiff’s suit as 
not maintainable in i Civil Court, but, 
having regard to the peculiar circum¬ 
stances of the case, we order the 
part.es shall bear their own costs 
throughout. 

Appeal accepted. 
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Campbell, .i. 

Emperor— Petitioner. 


Fazal Dad —Accused—Respondent. 

Cr. Rev. No. 1202 of 1922, Decided 
on 9th December 1922, from Dt. 
Magistrate, Gujrat, D/- 17th August 
1922. 

* (a) Criminal P. C.. S. 439—Reference by 
District Magistrate against the order of Ses¬ 
sions Judge is not allowed—Public Prosecutor 
should be moved. 

It is not the practice of the Sigh Courts in 
Iodia to take action under S. 439 on a report 
by a District Magistrate which has for its ob¬ 
ject interference with a deoision by a Court of 
Session. A District Magistrate if he considers 
a Sessions Judge's order illegal should move- 
the Public Prosecutor to br.ng it before the 
High Court. IP- 421, C. 1) 

* (6) Criminal P. C. % S. 89-Restoration— 
Property sold—Nett proceeds and not the pro- 
perty should be restored. 

. What :an be restored under S. 89 is the 

nett prooeeds of the sale and 

perty. l p - 421 * C * 

Zafrullah Khan —for Respondent. 

Reference 

(1| The application given by 
Fazal Dad to the Sessions Judge 
of Gujranwala on 13th March 
1920, praying for the restoration or 
his property attached and sold under 
S. 89 of the Criminal Procedure Code; 
is clearly time-barred, having been 
made two years after the attachment. 

(2) If the attachment was invalid 
as is alleged by the applicant, no ap¬ 
plication under S. 89 of the Code, for 
the restoration of the property, «»» 
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:be entertained by a Criminal Court. 
See Mala Singh v. Emperor (1). 

(3) The order passed by the learned 
Sessions Judge dated 1st March 1922 
is not according to law. An order 
directing the restoration of property 
to Fazal Dad could not legally have 
been passed. 

(4) It is prayed that the order of the 
learned Sessions Judge be reversed 
and an order proper and according to 
law be passed. 

, Order.—It is not the practice of 
,the High Courts in India to take ac¬ 
tion under S. 439 of the Code of Cri¬ 
minal Procedure on a report by a Dis¬ 
trict Magistrate which has for its 
objeet interference with a decision by 
, a Court of Session, vide Queen-Em¬ 
press v. Kara nidi (2), Emperor v. Jam- 
na Bai (3), Emperor v. John Francis 
Lobo (4 1 and In re. Angumuthu Vana- 
thrian (5) (Madras High Court). In 
the last named ruling it was stated 
that a District Magistrate, if he con¬ 
siders a Sessions Judge’s order illegal, 
should more the Public Prosecutor to 
.bring it before this Court. In the 
present instance the learned District 
Magistrate has not even arranged 
that his recommendation should be 
supported by Counsel. I must decline, 
therefore, on the present reference to 
examine the correctness of the learn- 

i T^ SS J° ns Jud & e ’ s decision that Fa- 
Z q- ad entitled to restitution. 

Since, however, the case has been 
brought to ray notice, I take the op- 
portun.ty „f <.„ rrectin!r „„ error 
which is evidently due to an over¬ 
sight and which, if allowed to stand 
may give further trouble in the fu¬ 
ture. The learned Sessions Judge 
has Purported to act under S. 89 of 
the Code of Criminal Procedure and 
that section provides that if the pro- 

whim^ a \ been u 80ld ’ the P erson 

whom it has been taken un der s. 8g 

(1 > 40 P.W.tt.Cr. 19I6=6Tr" 

1 ? 17 ~ 45 p * L. R. lyi7— 17 
9 r 'k ,d * 414—35 I C. 974 
(2) [1896] 23 Cal. 250. 

O) [1905] 28 All. 91-2 A.L.J. 589- 
lioEH; 6 ‘ 5 -(1905) A.W.N. 198. 


(4) [1916 


<5) [1912 


it T* am. ' — " 4*70, 

41 B ? m. 47-18 Bom. L.R. 


?? Q ^TfL C ^rS29-36Lat77: 


- 23 M.L.J. 732-12 ML T 

170-U912) M. W. N. 812—13 Cr 
L.J. 714—16 I.C. 522. ° 


shall be entitled to recover not the 
property but only the nett proceeds of 
the sale. Fazal Dad in his original 
application prayed that he might be 
given either the property or the sale 
proceeds. The detailed order in the 
case by which it was referred to this 
Court for action on the revision side 
was written by one Sessions Judge 
and the final order after return by 
this Court with a direction that the 
Sessions Judge should himself dis¬ 
pose of the appeal preferred to him, 
was written by another Sessions 
Judge. The latter appears to have 
overlooked the precise terms of S. 89. 

Accordingly, I alter the learned 
Sessions Judge’s order of the 1st of 
March 1922 to the extent of substitu¬ 
ting for the words “the property in 
question” the words “ the neit pro¬ 
ceeds of the sale of the property in 
question." 

Order acc ordingly. 
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Sc tt-Smith, J. 

Manohar Das— Defendant—Appel¬ 
lant. 

v 

dent ,y ° n D0S ~ p,ain tiff—Respon- 

. ^is, A - No. 1246 of 1922, Deci- 
oed on 11th November 1922, from the 
Order of Senior Sub. J., F. C. Mont¬ 
gomery, D/- 3rd May 1922. 

R - i —Appointment is pro- 

aivthim^n", 9 °' ie P " rUj ,*"'*■’**»« "ould 
give him aivantage over the ot/u r —Appellate 

0.49/t! l'$ UjhtlU intcr ^ ri '- C ‘ P Codc, 

d .^V h 0f a ‘ V,,ht,nt 0{ B shrine there 
whnm ?' r ? mb ' e two persons eaohof 

whom claimed eucceKion to the office ar.d each 
f whom got himself elected as successor There 

pa‘r 8 tv 8 Td l ?; Dg t0 b ,° l aid forthe claim of T each 

party and if one of them was put into dossps 
nZe ap ^ nted de f act ° Vohant d uring the 

ieotion 1 „“ • * f b ° *° m ® overwhelming ob- 

Sff io pro pKa e : r i o 7 h s: c ^y^ 

ffk rh ara J n ~~r f0T A PP ell unt. P42a03) 
rhi % Cha ? d V f a/a Rwchand -Van- 

& Be° s pS»d£f ^ Ran Kh ° sl °~ 
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Judgment —Gulab Das, the Ma- 
hant of the shrine of Kacha Pacca 
in the Montgomery District died on 
the 22nd December 1921. There are 
two claimants to succeed to the office 
of Mahant, Kalyan Das, plaintiff- 
respondent, and Manohar Das, defen¬ 
dant-appellant. Each claims to have 
been duly elected Mahant subsequent 
to the death of Gulab Das. There was 
a dispute as to mutation of the lands 
attached to the shrine before the Re 
venue Officer, and the mutation was 
effected in defendant’s favour on the 
3rd May 1922. Up to that time nei¬ 
ther party was in possession and the 
Settlement Collector, on that date, 
ordered that the defendant should be 
put in possession of the lands attach¬ 
ed to the shrine. On the same day 
the plaintiff filed a suit for a declara¬ 
tion that he is the Mahant of the 
shrine, and is entitled to the lands, 
houses, dera and samath relating 
thereto. One the same date he made 
an application that temporary in¬ 
junction should issue under O. 39 R. 1 
Civil Procedure Code, and the Court 
forthwith issued an injunction to the 
Revenue Authorities that they should 
not deliver possession to the defendant 
pending a decision by the Court as to 
which party was entitled to the gadi. 
This was followed on the 6th May by 
an order appointing a Receiver of the 
property under 0. 40, Civil Procedure 
Code. From these orders the defen¬ 
dant has filed an appeal to this Court. 

Somewhat lengthy arguments have 
been addressed to me by the parties’ 
Counsel but the main points urged 
by Pandit Sheo Narain on behalf of 
the appellant are that the lower 
Court acted with great haste, that 
his client’s objections were not dis¬ 
posed of, that the plaintiff has not 
made out a prima facie title to the 
property in dispute, and that it is ab¬ 
solutely necessary tha* there should 
be a <le facto Mahant in order that all 
matters connected with the shrine 
should be looked after and should go 
on as usual. It appears that immedi¬ 
ately after the death of the previous 
Mahant there was a regular scramble 
between the parties to the suit as to 
who should succeed him. Each of 
them got himself elected by certain 
persons. In these ciroumstanoes Mr. 


Tek Chand for the respondent urges 
that it is eminently a case in which 
it is proper to appoint a receiver. He 
also urges that the lower Court having 
exercised its discretion, this Court 
should not interfere unless very good 
grounds are shown. He has referred 
inter alia to the following authori¬ 
ties. JIB A NESS A Khatun V. MAJI- 
DUnneSSa KhaTUN (1), in which it 
was held that “ where some provision 
for the management of a certain es¬ 
tate is urgently called for either by 
the appointment of a common mana¬ 
ger or of a Receiver, there is no ne¬ 
cessity for making out a strong case 
for the appointment of a Receiver, be¬ 
cause the Court can hardly go wrong 
in making such an appointment. A 
Court of Appeal will not, except in 
an extreme case, disturb the selection 
of a Recdver by the Court below 
ur less there be some overwhelming 
objection in point of propriety or 
choice or some fatal objection in 
principlf ” 

Raja Ram v. Thakurain Siieo- 
rani KnER (2) in which it was held 
that: “ Where the lower Court, in 
the exercise of its discretion after 
corsidering all the facts and evi¬ 
dence, has come to a conclusion, it is 
for the appellants to show that the 
Court exercised its discretion impro¬ 
perly.” . _ 

The same view was taken in SaNT 
Ram ▼. Ram Chand (3) and Kadir 
Bakhsh v. GiiULAM Mohammad (4). 

Now, it must be admitted that the 
lower Court acted in a somewhat 
summary manner, but the occasion 
demanded that prompt action should 
be taken, for the Revenue Authori¬ 
ties had ordered that possession 
should be forthwith given to the de¬ 
fendant. In my opinion it was pre¬ 
eminently a case where a Receiver 
should be appointed. The property is 
not private property, and there is 
something to be said for the claim of 
each party, and if one of them is put 
into possession and appointed de facto 


[1913] 17 C. W. N. 581 18 I. 0. 
398. 

1910] 7 I. C. 344. _ -p 

1910] 53 P.W.R. 1910-36 P. *• 
910-72 P.L.R. 1910-6 LC. 659. 
1920] 30 P.W.R. 1920—55 IC. 50. 
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Mahant during the pendency of the 
suit,-it will give him a great advan¬ 
tage over the other. In my opinion 
there is no sufficient gr >und to inter¬ 
fere with the discretion which has 
been exercised by the lower Court. I 
dismiss the appeal with costs. 

The interim order passed by this 
Court on the 23rd May last is hereby 
discharged. 

Appeal dismisse I. 
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Campbell, J. 

Thakur Das —Defendant—Appellant 

v. 

Brij Lai —Plaintiff—Respondent. 

S. A. No. 1304 of 1922. Decided on 
3rd January 1923, from the decree of 
D. J. Sialkot, D/-3lst January 1922. 

♦ Civil P. CS. 11, Er.pl. l—Plea not taken 
in previous suit is barrel —Different subject 
matter has no effect. 

A obtained a decree against the estate of B 
and in execution of the same purchased an 
undividei share in a hou«e alleged to have 
belonged to 8, Afiorwards A brought another 
Buit against C. A's nephew and D, A's brother’s 
wifo for rent of the purchased share. The 
defence was that A did not purchise the share 
but there was no plea that the purchased share 
did not belong to B and this suit was decreed. 
Subsequently in a suit brought by C against A 
for possession of the share purchased by A on 
the ground that the share did not belong to B. 

that the question as to the ownership 
of B m the share purohascd by A was res- 
judicata between the parties and the fact that 
the subject matter of the previous euit was 
diflerent to that of this suit did not matter 

[P. 421 C. 2] 

Me.hr Chand —for Appellant. 

Daulat Ram —for Respondent. 

Judgment. In 1910 Thakur Dts 
obtained a decree against the estate 

\ °" e , Mulraj in a suit which was 
defended by the latter’s widow M.Sukh 
Dev, in execution of his decree he 
attaohed an un livided share in house 
property which was alleged to have 

n,m°n D r ged t0 . Mul Ra > a ° d * subse- 

1919 1 Th’ltn 0 "'n 16 P“ roha3ed >t- In 
I . ^ ak y r Das brought a suit 

Br Th L t 1, n n h6 ^ ° f Mul Raj 
hSJfc r S“ kur Devi widow of a 

nu?cW°i MU L Ra j* for rent of the 
^ 8hare - 0fcher Persons 

*5 p T 09S ® S3ion tenants were 
also joined. In his plaint Thakur Das 


asserted that he was owner by pur - 
chase in execution-sale, and attached 
to the plaint copies of certain docu¬ 
ments which shoved that he claimed 
to have purch ised Mul Raj’s share. 
Brij Lai as defendant denied that 
there hai been any aucti in-sale, 
denied that Thakur Das had purchased 
any share in the house property or 
had got possession, and denied that he 
(Brij Lai) was a tenant of the plaintiff 
On the pleadings an issue was struck 
whether the plaintiff Thakur Das, had 
purchased a share in the house pro¬ 
perty in suit and had obtained posses¬ 
sion. Both the Trial Court and the 
Appellate Court found this issue in 
favour of Thakur Das an 1 he was 
granted a decree in the Appellate 
Court for Rs. 59-10. The present suit 
was lodged on the 1st of July 1921 by 
Brij Lai for possession of the share 
sold to Thaicur Das on the ground 
that Mul Raj was not the proprietor 
of that share. The suit had been 
decreed by the Trial Court and the 
decree has been upheld in appeal by 
the loarned District Judge. 

A second appeal has been preferred 
and it is urged tha:, under S. 11, 
Explanation IV of the Code of Civil 
Proce lure, the question of Mul Raj’s 
ownership rights in the share in suit 
is res ju heat a. This contention must, 
I consider, be sustained. The learned 
District Judge has disposed of the 
point in language which is by no 
means clear. He says that it would 
not appear that Brij Lai had much 
chance of effectively raising the ques- 
tion m the previous suit whether Mt. 
Sukh Devi had actually any saleable 
interest in the property sold. I can¬ 
not see how this was so The plea 
was an obvious one for Brij Lai to 

since the ultimate 
result proved that the plea which he 

did raise, namely, that there had been 
no auction-sa e at all, was frivolous. 

It is argued on behalf of Brij Lai 

hld°n e r, me k? a,: - the plea that Mul Ra i 
."ft*, 111 the P^Perty was 
raised in the former suit, but that it 

was ' SSU0 and ’ ther0 fore, 

was not heard and 6nally decided. I 

am referred in substantiation to a 

statement in the written pleas of Brij 

L»1 and Mt. Thakur Dari that thay 
are owners and not tenants and that 
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;he houses are their ancestral pro¬ 
perty. Now Mul Raj was the uncle 
of Brij Lai and the brother of Mt. 
Thakur Devi’s husband and a bare 
assertion by these two persons that 
their ownership rights were ancestral 
could hardly be taken to contain an 
implication that Mul Raj had no 
rights; any implication would be to 
the contrary. 

The further argument that a deci¬ 
sion in a'formersuit is not res judicata 
in a sub-sequent suit when the sub¬ 
ject-matter is not the same has no 
force and has been disposed of in 
Oobind Lai v. Rao Baldeo Sinyh (1); a 
ruling which is distinctly in point 
here. 

I accept the appeal wita costs, set 
aside the decree of the Courts below 
and order that the plaintiffs suit be 
dismissed with costs throughout. 

Appeal dismissed. 

(1) [1914] 12 P. R. 1915—226 P.t.R* 
1914—128 P.W.R. 1914 -24 I* 
C. 932. 


» 1924 LAHORE 424 

Moti Sagar, J. 

Badlu— Defendant—Petitioner. 

v. 

Mt. Naraini— Plaintiff—Respondent. 

Civ. Rev. No. 310 of 1923, Decided 
on 9th June 1923, from the order of D. 
J. Karnal, D/-8th February 1923. 

* Civil P. C., 0. 22 R. 3—Plaintiff being 
dead application by legal representative is to 
be treated as under R. 9 (2)—Civil P.C. 0. 22 
R. 9 (2). 

Where no application had been made within 
time to bring up on the record the representa¬ 
tive of the deceased plaintiff. 

Held : the suit abated automatically and the 
application for substitution made after the 
expiry ot the prescribed period must neces¬ 
sarily be considered an application under 
O. 22 R. 9 (2). 42 All. 540, 49 I. C. 501 and 67 
1. C. 596 Foil. [P. 424 C. 2J 

Makuni Lai , Pun—for Petitioner. 

Shamair Chand—ior Respondent. 

Judgment—The facts i of the case 
out of which this application for revi¬ 
sion has arisen are shortly these. On 
the 22nd of March 1921, one Hans 
Ram brought a suit for the recovery 
of Rs. 1020-against Badlu petitioner 
in the Court of Lala Gulwant Rai. 


senior Subordinate Judge of Karnal. 
On the 19th of March l! 22 while the 
suit was pending Hans Ram was 
murdered and shortly after Badlu was 
arrested on the caarge of murder 
and committed tp the Sessions to take 
trial under S. 902 of the Indian Penal 
Code. He was eventually acquitted 
by the Sessions Judge. On the 27th 
of July 1922, Mt. Naraini, the widow 
of Hans Ram mide an application to 
the effect that she should be brought 
on the record in place of her deceased 
husband. The Senior Subordinate 
Judge rejected this application as 
barred by time under Act XXVI of 
1920. An appeal was preferred 
against this decision to the District 
Judge of Karnal who set aside the 
abatement holding that under S 5 of 
the Indian Limitation Act there was 
sufficient cause for extending the pe¬ 
riod of limitation- 

The defendant has now come up in 
revision to this Court and it has 
been argued on his behalf that no 
appeal lay to the District Judge from 
an order rejecting the respondent's 
application to bring the legal repre¬ 
sentative of the deceased on the 
record and that the order passed by 
him on appeal was consequently 
without jurisdiction. In my opinion 
this contention has no force and must 
be overruled. -The application made 
by Mt. Naraini on the 27th of July 
1922 for substitution of her name in 
place of her deceased husband was 
in substance an application for set¬ 
ting aside the abatement under Order 
22 rule 9 (2) of the Civil Procedure 
Code, and the order passed on her 
application was appealable under 
Order 43 rule 1 (k) of the Code of 
Civil Procedure. No application 
having been made within time to 
bring up on the record the represen¬ 
tative of the deceased plaintiff, the 
suit abated automatically and the 
application for substitution made after 
the expiry of the prescribed period 
must necessarily be considered an 
application under Order 22 
of the Code of Civil Procedure vide 1 44 
All. 540, 49 I. C. 501 and 67 I. C. 596. 

I do not see any force in this peti¬ 
tion and I dismiss it with costs. 

Petition dismissed . 
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Full Bench. 

Shadi Lal, C. J., Le Rossignol, 
Broadway, Abdul Raoof, and 
Martineau, JJ. 

Firm Lal Chand Manual Sain — 

Defendants—Petitioner?. 

v 

Firm Behari L,l Mchar Chand— 

Plaintiffs—Respondents. 

Civil. Rev. No. 844 of 1921, De¬ 
cided on 25th February 1924. from 
the order of Munsif, 1st class 
Batala Dist. Gurdaspore, D/-2nd 
August 1921. 

Punjab Courts Ac< (IKof 1914) S. 41 — 

No revision lies from inf erloc I'.iru orders _ 

C.P. Code, 8.U5. 

^ An intar'.oeiitary orde,- cannot constitute a 
case witbip the meaning of S. 4}, Punjab 
Courts Act and C P. Code S. 115. The High 
Lourt ba« no jurisdiction to enterta<n an ap- 
plication for the revision of an iuterlocuiorv 
order. 60 P.R. 1897 Dissent from. (P 125 C 1.2) 

Sugar Chan 7, and Amur Math 
Choni — for Petitioners. 


Res 


Mehar Chan l Mahnjan— for 

pondents. 

Shadi Lal, C. J. —The question of 
law submitted to the Full Bench is 
whether an interlocutary order, from 
which no appeal lies, c*n be revised 
by the High Court under S. 44 of the 
1 unjab Courts Act which corresponds 

n tbe Civil Procedure 

C/Ode. The section so far as is 

material to the issue before us, is in 
the following terms. 

The High Court may call for the 
record of any case which has been 
deoided by any Court subordinate to 
such High Court and in which no 
appeal lies thereto.” it is incontro¬ 
vertible that the revisional jurisdic- 

th . e H,gh Court ca nnot be 
mroked unJess a case has been de¬ 
cided by a subordinate Court, and 

tion^ in l *T hlch reqairas determina- 
tion 1S whether an interlocutory order 

can constitute a “case” within the 

fche secti °n- The judg- 

wh.Vb v,° f fche . Hl « h Courts in Indfa 
which have been cited at the Bar, 

reveal great divergence of judioial 

thit the a f f d - there T be lifctle doubt 
that the decisions of the Judges in 
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several cases were influenced by their 
desire to avoid the possibility of 
grave injustice which might result 
from placing a strict interpretation 
upon the word “case" as used by the 
Legislature. Neither the Civil Pro¬ 
cedure Code nor the General Clauses 
Act defines the expression “case" and 
there is no other statute which can 
throw any light upon the subject. It 
is beyond question that “case" is not 
synonymous with “suit”. While 
every suit is a case, it cannot be 
said that every case is a suit. Toe 
word “case" is a more comprehensive 
expression and includes not only a 
suit but other proceedings which 
cannot be described as suit, c. g. pro¬ 
ceedings under the Guardians and 
Wards Act. Probate and Administra¬ 
tion Act, Succession Certificate Act, 
Provincial Insolvency Act, Religious 
Endowments Act etc. But can a 
branch of a suit be regarded as a 
case within the meaning of the sec¬ 
tion'?. I would answer the qiestion 
in the negative. The scheme of the 
Code shows that while certain orders 
to which importance was attached by 
the Legislature are made appealable 
(these orders are enumerated in S. 104 
and Order 43 rule 1 of the Code) 
other orders not included in that list 
can be interfered with by a superior 
Court only on an appeal from a 
decree provided that they affect the 
decision of the cise, vid,> S. 105, Civil 
Procedure Code. It seems to me 
that the Legislature did not con¬ 
template that an order made by a 
Court before the final judgment from 
which no appeal is allowed, should 
be contested on an application for 
revision and that the trial of the 

suit should be deUyed pending the 

disposal of that application. 

in i* u 0t ditficult to cite instances 
in which grave injustice might result 

rrom an incorrect decision of a 

subordinate Court unless the mistake 

Con4 ,i . tl6eC !i at ° QCe bjr a su P®Pior 
nn, a ;Ki £ n i no such ratification is 

possible if the order in question does 

t0 kbe cat0 gory of ap- 
f rnm b ? nd ia a,8 ° excluded 

fWf fc - he °°« niza uoe of the High 
Court in the exeroise of its revi¬ 
sional jurisdiction. I recognise that 
some oases of hardship are bound to 
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arise ar.d that it would be desirable 
to provide a remedy for correcting 
errors which may otherwise cause an 
irreparable injury. But hardship, 
however grave should not influence 
our interpretation of the Statute, and 
we must leave it to the Legislature 
to amend the section or to the High 
Court to add to the list of the orders 
enumerated in Order 43 rule 1, 
such other orders as may be con¬ 
sidered to be sufficiently important 
to form the subject of an appeal be¬ 
fore the final judgment. 

The learned Vakils on both sides 
have invited our attention to numer¬ 
ous decisions in support of their 
respective contentions but it would 
serve no useful purpose to recite 
them here. It is common ground that 
the Judicial authorities are by no 
means agreed as to the meaning of 
the word “case” and that the various 
High Courts have expressed diver¬ 
gent views as to the scope of their 
revisional jurisdiction. There is, 
however, a judgment by a Full Bench 
of the Punjab Chief Court, reported 
as 60 P. R. 1897, to which I must 
make a brief reference. That judg¬ 
ment is certainly an authority for 
the proposition that the word “case" 
does not necessarily, in every ins¬ 
tance mean the whole case but may 
mean a particular branch of a case 
for which an independent remedy or 
a different procedure is provided in 
the Coce, and may include an inter¬ 
locutory order”. I have however, 
sought in vain for any reason in sup¬ 
port of the view that a “case" may 
mean a particular branch of a case, 
except that the contrary view would 
• sometimes lead to injustice and “that 
interpretation should be accepted 
which i9 most consonant to reason 
and justice and most subservient to 
the purposes for which the seotion 
was framed." With all due defer¬ 
ence to the learned Judges I am 
unable to concur in their interpreta¬ 
tion of the section. A beneficial 
constructim may no doubt be adopted 
when the language is capable of 
more than one meaning, but I am 
not prepared to ooncede that the 
word used by the Legislature 
can reasonably bear the meaning 
assigned to it by the learned Judges. 


Nor do I think that any clear and 
definite line can be drawn to separate 
a branch of a suit which may be 
regarded as a l ' case ’’ from another 
branch which is not a case within the 
meaning of the section. 

I have given the matter my careful 
consideration and reached the conclu¬ 
sion that the High Court has no 
jurisdiction to entertain an applica¬ 
tion for the revision of an interlocu¬ 
tory o , 'der. 

Le Rossignol, J.—The question sub¬ 
mitted to this Bench may be narrowed 
down to the question whether the 
word “ case " in S. 44 of the Punjab 
Courts Act and S. 115 of the Civil 
Procedure Cede may be interpreted to 
mean branch of a case. My answer is 
unhesitatingly in the negative. 

The scheme of the Code is to pro¬ 
vide an appeal from decrees and from 
certain specified orders, and to allow 
revision in decided cases, which may 
not be challenged by appeal. It is 
not a part of the scheme to allow the 
revision of non-appealable orders 
passed in an undecided case. 

Had any other course been adopted 
the lamentable delay now witnessed in 
the disposal of suits and cases would 
be still more pronounced. 

It has been urged at the Bar that 
hardship wi'l result in some cases if 
irregular and erroneous orders are not 
s°t right without delay, but tbe reply 
is that human ingenuity can devise 
hardly any law which will not operate 
harshly at times. ‘ Hard cases make 
the law' and it appears to me. that in 
most of the •’ases cited for the peti- 
tio ler the Judges have interfered in 
oblivion of this maxim, certain it is 
that they have eiven no logical justi¬ 
fication for their intervention. 

De raris non curit lex, and my own 
experience leads me to the conclusion 
that far more hardship would result 
and has resulted from the interference 
of superior Courts during the pen¬ 
dency of a suit than would have been 
caused had the superior Court stayed 
its hand till the suit had been finally 
decided. , 

My conclusion then is that the 
interference of a Court by way of 
revision in an undecided case is not 
justified by the Code and it is gene¬ 
rally inexpedient. 


1924 Lahore Thi Raj v. KaEAUSI (Le Rossignol, J.) 421 


Broadway, J.—S. 41 of the Punjab 
Courts Act, which corresponds to 
S. 115 of the Code of Civil Procedure 
gives this High Court certain revi- 
siooal powers. 

The question referred to this Bench 
is whether these revisionai powers are 
wide enough to allow this Court to 
interfere in the interlocutory orders 
passed by Subordinate Courts. This 
question was never argued at any 
length before me till now and hither¬ 
to T have felt bound by the Full Bench 
decision of this High Court reported 
as 60 P. R. 1897, but have held that 
though this Court had the power to 
interfere in such interlocutory orders 
it would exercise that power only in 
very exceptional cases where a refusal 
to interfere might occasion irrepa¬ 
rable harm. After a careful consider¬ 
ation of the argument 4 , and the 
authorities cited at the Bar, T have no 
hesitation in agreeing to answer the 
question in the negative. 


A. Raoof, J.—I am entirely of thf 
same opinion as the learned Chiel 
Justice. The answer to the questior 
referred to the Full Bench depend; 
upon the determination of the ques 
tion whether the expression ' any 
case which had been decided can be 
so interpreted as to include the deci¬ 
sion of a part of a case. 

In the case of Makhan Lai Parsotam 
Vas v. Cli uni Lai Brij Lal (1) a 
similar question under S. 25 of the 
Small Cause Courts Act, arose for 
decision before me sitting alone as a 
Judge of the Allahabad High Court 
and I held that the decision of a case 
did not include the decision of an 
issue or part of a case. In the case 
of Bhargava & Co. v. Jagan Nath 
Bhagwan Das (2) Rafiq and Walsh JJ. 
took the opposite view. In conse¬ 
quence of a difference of opinion upon 
the point the question was referred to 
» Full Bench of five Judges. The 

the^FuB°R the k J udgeS 00ns tituting 
the Full Bench, namely, PWotfc 

yves and Gokul Prasad JJ. agreed 
with my construction of 8, 115 of the 

(1) lfi 91 A 8 T V ^ 42 ~ 47 LC - 6ia ~ 

r A , L J> 777 - 

{2) l 91 A 9 i 4 ! AH. 602-51 LC. 331- 

17 A.L.J, 718. 


Civil Procedure Code. Mr. Justice 
Piggott, after referring to the various 
provisions of the Code bearing upon 
the question undar consideration, 
delivered an exhaustive and well 
considered judgment, and came to the 
conclusion that “ the word ' case ’ is a 
more comprehensive expression than 
‘suit* and includes suits as well as 
certain other proceedings, e.g., those 
under the Guardians and Wards Act 
or under the Provincial Insolvency 
Act. Where the case in which the 
revisionai jurisdiction of the High 
Court is invoked happens to bo also 
a ‘suit’ then this suit is itself the 
‘case’ referred to in 8. 115 which 
requires to be decided before the 
record can be called for ; the record 
of a suit, therefore, should not be 
called for under S. 115 until the suit 
has been decided. The fact that the 
Mun«if elected to deal with the preli¬ 
minary issue in a particular way and 
drew up a formal order did not make 
his finding on that issue * a case decid¬ 
ed within the meaning of the section”. 
Ryves and Gokul Prasad, JJ. agreed. 

The learned Chief Justice has 
expressed his opinion in almost 
similar terms. The construction put 
by the learned Chief Justice upon the 
expression ‘case decided ’ is the only 
possible construction. I also answer 
in the negative the question referred 
to the Full Bench for decision. 

Martineau, J.—I agree that the 
question referred to this Bench must 
be answered in the negative. 

Answered in the negative . 


1924 LAHORE 427 

Le Rossignol, J. 

Thi Raj and another— Defendants— 
Appellants. 


Kheausi and 
Respondents. 


v 

others Plaintiffs— 


App ' No - 1909 of 1921, 
Decided on 9th February 1922. from 

Xw, of D ' j - His8ar - i6 «> 


S^g V £ f' O- J* -A. It—Limitation Act 

Minor mint sue within three years of hii 

ommUe 8 H mSj0r> 0ven t0 « et * com! 

promise deoree sanctioned by Revenue 

' IP 418 0 11 


428 Maula Dad v. Wadhawa 

Nihal Chant1 Mehra —for Appellants. 

Jagan Nath —for Respondents. 

Le Ressignol, J. - In the course 
of litigation between the parties in 
1910, a compromise was arrived 
at and a decree issued upon the 
compromise. 

At that time the plaintiffs were 
minors and were represented by 
their mother. The compromise was 
scrutinized by the Court which found 
it beneficial to the minors and eave 
leave to the guardian. In con¬ 
sequence of that compromise and 
decree, the prespnt defendants paid 
a sum of money and were granted 
occupancy rights in the area now in 
dispute. 

The present suit is brought by the 
■quohiam minors for possession of 
that area, whi^h they alleged was 
alienated by their mother without 
necessity. 

They ignored the decree of the 
Revenue Court in 1910. 

The first Court found that the suit 
was time barred as the plaintiffs had 
not sued within three years of at¬ 
taining majority, but the District 
Judge has disagreed and holds that 
the decree of 19i0 can be ignored and 
finds that the limitation for the suit 
is 12 years. 

He draw’s a distinction between a 
decree or. adjudication and a decree 
by consent which I do not follow and 
refers to certain remarks in Sant 
Kumar v. Deo Suran, (1) which 
divorced from the facts of that case, 
quite different from those of this 
case, are robbed of their value. 

I do not agree with the learned 
District Judge that the decree of 1910 
can be ignored. Till it is set aside, it 
is binding on the plaintiffs and their 
suit to set it aside and so regain 
possession of the area in suit is 
barred by time. 

I accept the appeal and dismiss the 
suit with costs throughout. 

Appeal allowed. 
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HARRISON, J. 

Maula Dad —Appellant. 

v 

Wadhawa Singh and others —Res¬ 
pondents. 

Mis. S. A. No. 2756 of 1921, Decided 
on 2nd June 1922, from the order of 
D. J. Jhelum, D/-22nd August 1921. 

Contract Art. S. 128 — C. P. Code 0 . 88 R # ft— 
Death of J. D. does not absolve surety. 

Where a person stands surety and renders 
himself liable for any decree that might be 
passed against his principal, the mere fact that 
the principal has died before decree is passed 
does not absolve the surety from the liability, 
41 B. 402 Foil. 

S. A. Razaq— for Appellant. 

.4. A r . Chona— for Respondents. 

Judgment.—One Ghasita Singh 
brought a suit against one Kalu Khan 
and during the pendency of the suit 
applied for attachment before judg¬ 
ment of a cheque for Rs. 1,400 which 
the Canal Department was about to 
issue in favour of the defendant. The 
defendant objected and the Court 
decided that if he could furnish secu¬ 
rity to the value of the cheque the 
order of attachment would not bo 
issued. Maula the present defendant 
gave security and made himself liable 
for the amount of the decree which 
might be passed against the defen¬ 
dant. Kalu Khan then died and a 
decree was passed against his estate. 
In execution of that decree the 
decree-holder applied to execute 
against the surety after having failed 
to realise anything from the estate. 
He, Maula, presented an objection 
which was decided against him both 
by the Subordinate Judge and the 
District Judge. He now presents 
this second appeal urging that the 
death of his principal has released 
him from all liability and the decree 
being against the estate and not 
against the man who has died, he can¬ 
not be held liable in any way. 

Both questions are clearly and de¬ 
finitely decided in Chamlulal Dalsukh- 
ram v. Jesliangbhai Chhotalal (1) which 


(1) [1917] 41 Bom. 402—19 Bom.L.R 
112—39 I.C. 88. 


(1) 2 All. 363. 
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is a precisely similar case. The 
surety rendered himself liable for any 
decree which might be passed against 
his principal and in consideration for 
his doing so the plaintiff dropped his 
proceedings against the very tangible 
sum of Rs. 1,400. The mere fact that 
the principal has since died does not 
absolve the surety from performing 
his contract, and. following Chandulal 
Dalsukhram v. Jeshangbhai Chhotn- 
lal (l). I find that there is no force 
whatever in the objection, and I dis- 
, miss the appeal with costs. 

Appeal dismissed. 
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SOOTT-SillTH AND FFORDE, JJ. 

Jowala Ram and of/ter.s-Dafendants— 
Appellants. 


v. 


Hari Kishen Singh and others —Pla 

intiffs—Respondents. 

S. A. No. 2269 of 1919, Decided oi 
10th October 1923, from the decree o 
D. J. Ambala, D/-4th August 1919. 

(o) C'vilP. C. 0. SS R. 9—-If residence .a 
deceased win not fixed there is sufficient caust 

Where the deceaied respondent had n 
■tationary reiideaoo and the appellants am 
respondent were living at a long distaooe an 
In two diQerent Native States. 

Held : there was safficisat cauie for no 
applying in time. jp 42s q j 

(6) Hinlu Low—Alienation by widow—Gif 
of lets than }-j as dowry in daughter's marriag 
•s valid. " 

A Hindu widow can make an absolute gift 0 
a reasonable portion of her deceased husband' 
estate upon the occasion of the marriage c 

tion' wti 8r a "l 0Wry y Thero " distinc 

IS... - aa,ft made up0Q the oooasion 0 

aaaugtuer s gowns aeremony aai a gift mad 
aa dowry upon the occasion of a daughter' 

vaYuo^i ^ Ga '' ^ ’ Fo11, Where tots 

roi thai g i - A^° n u a ^ OUa 5 el t0 “omethia 

k f tbo , w bole estate, the gift wa 

held both proper and reasonable. (p 430 Q 2 

Tek Chani for Appellants. 

Gobind Ram Zhanna for a. C 
Narang— for Respondeat*. 

Preliminary objeotioi 
to this appeal has been raised namely 
t^t tfce appeal has abated by reasoi 
of the death of Naurang Singh, one o 
the plamtiffs«Respondents. 


iNaurang amgn cuea on tne ibth 
July 1922 and an application to make 
his legal representatives a party was 
not made until the 3rd April 1923. As 
the application was not made within 
the tune limited by law the appeal 
has abated so far at least as Naurang- 
Singh is concerned. 

We are asked, however, to set aside 
the abatement on the ground that the 
appellants were prevented by suffici¬ 
ent cause from applying within the 
proper time to continue the appeal. 
It appears that the deceased respon¬ 
dent had no stationary residence. Hd 
sometimes lived in the Mukatsaii 
tahsil of Ferozepore District and some¬ 
times at Dayalpur in the Patiala 
State. The appellants live at Phag- 
wara in Kapurthala State. We are 
satisfied that the appellants were 
ignorant of the death of this respon¬ 
dent and that they have showm 
sufficient cause fur not making thd 
application within the prescribed) 
period of limitation. We accordingly 
overrule the preliminary objection 
and set aside the abatement. 

The subject matter of the litigation 
which has resulted in this appeal 
consists of 70 bighas of agricultural 
land alleged to hare been gifted by 
one Ml. Parmeshri upon the occasion 
of her daughters marriage. The facts 
so far as it is necessary to state them 
for the purpose of making our judg¬ 
ment clear are briefly as follows 

One Labh Singh died in U07, leav¬ 
ing real estate consisting of 300 bighas 
proprietary rights and 700 big/uu of 
winch he was mortgagee. 

He died sonless leaving a widow 
Ml. Parmeshri and one daughter ML 
^entmned above. Upon his 
death life interest in the estate 
devolved on the widow under Hindb 

19 °i 9 th j dau S ht9r married 
Madan Gopal and it is alleged that 

upon the oooasion of this marriage 

m l S ° f u ^ he 300 was sifted by 

t0 her daughter as 
dowry. These are the 70 bighas in 
dispute. Mutation was entered on 
the 12th December 1909. Mt. Malavi 
died m October 1916, predeoeaeing her 

1917. e The plaitifftr W 

tenticmia that after the-death of the. 

widow and daughter the property 
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should revert to them while the defen- 
dants-appellants contend that the 
land having been given as dowry on 
the occasion of the daughter's wedd¬ 
ing, the latter was entitled to it 
absolutely and that they (defendants) 
are entitled to succeed to it as her 
heirs. Mr. Gobind Ram for the plain¬ 
tiffs-respondents contends, first of 
all, that there is no finding of the 
lower appellate Court to the effect 
that the land in dispute was in fact 
gifted to Mt. Malavi by her mother 
on the occasion of the former’s 
marriage. There is clear finding to 
this effect by the Court of first ins¬ 
tance and this finding has been adop¬ 
ted by the learned District Judge, who 
commences his judgment by stating 
that the facts of the case appear quite 
clearly from the lower Court's judg¬ 
ment with which he entirely agrees. 
The question of the factum of the 
gift and of the occasion upon which 
it was made da no- appear to hare 
Deen disputed in the lower appellate 
Court and we aocordigly finl against 
Mr. Gobind Ram's contention on this 
portion of the case. 

The only other point left for our 
determination is whether Mt. Parme- 
shri could under Hindu T.aw validly 
gift any of the property which she 
inherited from her husband as tenant 
for life absolutely to her daughter. 
There are many circumstances under 
which a Hindu widow can make an 
absolute gift of a reasonable or 
moderate portion of her deceased 
husband’s eatate and amongst them is 
the case of a gift up >n the occasion of 
the marriage o' a daughter provided 
that the gift is confined to a reason¬ 
able portion of the estate of the 
deceased. It has been held in Ciura- 
man .S 'ahu v. Gopi Sahu \ 1) that it is 
competent to a Hindu widow govern¬ 
ed by the Mitakshara law to make a 
valid gi f t of a reasonable portion of 
the immoveable property of her 
deceased husband to her daughter on 
the occasion of the latter s goto nil 
ceremony and that such a gift is 
binding upon the reversionary heirs 
of her husband. We can see no dis¬ 
tinction between a gift made upon the 

(\) [19091 37 Cal. 1-13 Cl. W. N.- 
994—1 I C. 945—10 C. L. J. 545. 
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occasion of a daughter’s goicna cere¬ 
mony and a gift made as dowry upon 
the occasion of a daughter’s marriage. 
It has been held in the case of Rama- 
sami Ayyar v. Vengi'lusamiAyyar (2) 
that a mother who hal acquired the 
estate of her deceased son c>uld make 
a valid gift of a portion of the proper¬ 
ty to her son-in-law on the occasion 
of his marriage with her daughter 
provided that the gift was not found 
to be otherwise than reasonable in 
extent. 

We are entirely in agreement with 
the principle established by these two 
cases that a gift by the tenant for life 
of a reasonable portion of the estate 
of a deceased Hindu for the purpose 
of dowry is valid in la.v provided that 
it doe- not exceed a reasonable por¬ 
tion of the inheritance. 

The only question which remains 
then is as to whether or not the 
amount gifted in the present suit 
exceeds a reasonable portion of the 
immoveable property of the deceased 
Labh Singh. The portion of the 
gifted laud amounts to less than J4th 
of the proprietary rights of land. The 
donee would have been entitled, had 
her mother predeceased her, to the 
entire of the property absolutely. 
We find that it is impossible under 
the circumstances of t.iis case to bold 
that the portion gifted is not a 
reasonable portion of the whole inheri¬ 
tance. In the case of Churaman Sahu 
v Gopi Sahu (II tne property in dispute 
was found to have been a little iQJre 
than *4th and a little less than i/3rd 
of tae total value of the deceaseds 
immoveable property of the estate. 
In the present case the total value of 
the gifted portico amounts to some¬ 
thing less than J4th of the whole 
estate. We accordingly hold that in 
the present case the gift of the laud 
in dispute was both proper and 
reasonable and conferred an absolute 
title upon Mt. Malavi. 

We accordingly accept the appeal 
and dismiss the suit with costs 
throughout. 

Appeal Accepte l. 


(2) [1899] 22 Mad. 113. 
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SODTr-SMITtt AND FFORDE, JJ. 

Ude Ram and anothei —Plaintiffs— 
Appellants. 

v. 

Atma Ram an I other* — Defen¬ 
dants—Respondents. 

S. A. No. 801 of 1920, Decided on 
13th November 1923, frourthe decree 
of D. J. Ambila, D/- 2nd February 
1920. 

+Pre-emption—Pirtial pre-emption should be 
allowed where vendee himself break* integrity 
of the property. 

The principle of denying the right of pre¬ 
emption except ns l) the whole of tne property 
eold is that by breaking up the oargaia the 
pre-omptor would be at liberty to take the 
best portion of the property ant leave the 
worst part of it with tne vendee. But where 
the venJee has himself broken up the no- 
per'.y sold by parting with a portion of it he 
has no grievance when the plaintiff pre- 
emptora sue him for the remainder This is 
not a case whore the plaintiff it -eekmg to the 
pick and choose part of the property in the 
possession of the vendee, l'he vendee himself 
having parted with a portion of the property 
does not sufler in any way whatsoever by 
plaintiffs not suing for the whole. 8 A. 462 
Fo11 - (P. 431 C. 2; P. 432 C. 1] 

Jajan tVath —for Appellants. 

( r. C. Naranj —for Rjspo vicnts. 

Facts. On the 18th March 1918 
Ram Singh sold certain house pro¬ 
perty to Atma Ra n an! Janki D is. 
On the I6ih July 1918 Janki Das 
sold hit hair share to Atma Rum and 
on the same day Atma Ram sold a 

port on of the property to Mukaad 
oing.i, dofendant-re-rpon lent, on the 
latter asserting his right of pre-emp¬ 
tion. Ude Ram and another then 
brought t ie present suit for pre-emp 
tion of the part which Atma Ram had 
not sold to Mukand Singh. The first 
Court decreed the claim, and both the 

1 a , p P L ealad to the District Judge 
who held that Mukand vSingh. who 

?n«?ni. r,Bh f Pre emption, not hav¬ 
ing pressed his ciaim to tho whole of 
the property sold, had lost his right 

and ‘hat the plain- 
r f 9ref u r0 °u Uld and should have 

ROM °A Wh0le of the properly 
sold and that they were not entitled 

“j* artonl y- Heaccord- 
•mgly dismissed the plaintiffs’olaim 


and they have come up on second 
appeal to this Court 

Scott-Smith,J.—[After stating facts, 
the Judgment proceeded:—] 

It is common ground that the 
general rule is that the pre-emptor 
must take over the bargain as a 
whole, and that he i$ not entitled to 
sue for a part only when he is 
entitled to sue for the whole Ellis 
in his Law of Pre-emption. 4th Edi¬ 
tion, points oht at pages 147 et seq., 
that this general rule is limited to 
certain cases which he details. The 
Present case does not appear to be 
covered by authority Counsel for 
respondents cites Fatieh Chand v. 
Niha! Singh (1) and Ralht v. Dayai (2) 
as authorities for the proposition that 
a pre-emptor cannot relinquish his 
claim to a cart of the property sold, 
and that if in buying property to 
which he has a right of pre-emption 
he associates hirn*olf wi .h a stranger 
who has not such a right, he loses 
his right of pre eruption. In accord¬ 
ance with these authorities it appears 
that Mukand Singh, who had a right 
to pre-empt the whole ^property by 
taking only a portion from Atma 
Ram, lost his right of pre-emption 
and therefore the plaintiffs could have 
brought the present suit for the 
>vh ole of the property sold. The 
question however, is whether they 
were bound to sue for the whole 
of the property. Counsel for the 
appellants has cited the case of Sheo~ 
b \ tl !'°* v Jiach R (l i (3), i n 

wnich M;hmocd J. said that the prin¬ 
ciple of denying tho right of pre¬ 
emption except as to the whole 
pt tne property sold, is that by break¬ 
ing up the bargain the pre-emptS 
would be at liberty to take the best 
portion of the property and leave the 

"a"i «‘ tWi t h theTend ^- Hb 

said that the rule applied only to 

Ui 0 iie 0 d tr ?n 3a0tiOn n T h ‘ Ch ’ wh ilecon- 
hmi-ri de0d ’ could not be 

shonM h P se PArated, atl d that it 

tions d an b H tK iraitad ,0 such ^ansao- 
tions ^and the reaso n of it .Joes not 

il! 

2 R 9 1903 4 P * R ’ 1903 ~~ i4 p - L. 

(3) N 8 214. 8 AU ’ 462 -(' 8 ’6) A. W. 
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exist where the shares sold are separa¬ 
tely specified, and the sale to the 
stranger is distinct and divisible, 
though contained in the same deed 
as the sale to the co-sharers. In that 
case the sale was to persons having a 
right of pre-emption and to a 
stranger who had no such right, but 
the shares sold to each wt ie distinct¬ 
ly specified and it was held that in 
such a case the suit could not be 
brought in regard to ^he portion of 
property sold to the persons who had 
a right of pre-emption. Thte case 
was followed in Sam Nath v. Badri 
Nurain 14). Dr. Narang who appear¬ 
ed for the respondents admitted the 
force of these authorities, but said 
that they did not apply to the present 
case, because the original sale was 
not one of specified portions to Atma 
Ram and Muk&nd Singh. They are 
not on all fours with the present 
case, out in our opinion the principle 
of them should be made applicable to 
it. Atma Ram having himself 
broken up the property sold by part¬ 
ing with a portion of it t® Mukand 
Singh who had a right of pre-emption 
has no grievance when the plaintiffs 
sue him for the remainder, of tfbe 
property. He would not gain any¬ 
thing by plaintiffs suing not only for 
the portion of the property left with 
him but also for that sold by him to 
Mukand Singh. This is not a case 
where the plaintiff is seeking to pick 
and choose part of the property in 
the possession of the vendee. The 
vendee himself having parted with a 
portion of the property does not 
suffer in any way whatsoever by 
plaintiffs not suing for the whole of 
it. The reason for the rule that the 
pre-emptor muot take over the whole 
of the property sold no longer exists. 
The giving of a decree to the plain¬ 
tiffs will not involve any breaking up 
of the bargain as understood in the 
law of pre-emption because it has 
already been broken up by Atma Ram 
himself in selling a portion of the 
property to Mukand Singh. 

We therefore accept the appeal and 
setting aside the decree of the Dis¬ 
trict Judge remand the case to him 

(4) [1896] 19 AIL 148—(1897) A. W. 

N. 20. 


for redecision of the parties’ appeals 
lodged in his Court. Stamp i n this 
Court will be refunded and other costs 
will be costs in the cause. 

Case remanded. 
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Broadway akd Abdul Raoof, JJ. 

Tafazzal Beg— Defendant—Appel¬ 
lant. 

v. 

May id Ullah and others — Plaintiffs— 
Respondents. 

F. A. No. 659 of 1920, Decided on 
4th December 1923, from the decree 
of D. J. Delhi, D/- 21st January 1920. 

(а) ifuhamnadan Law—Wakif can be trus¬ 
ts if so provided in trust deed. 

Where the trustee had reserved the trustee¬ 
ship for himself in the deed of wakf. 

Held : that the wakif was entitled to manage 
the wakf property ae its mutwalli. (P 435 C 1J 

(б) Muhammadan Law — Wakf—Two out of 
l\s. was held not illutory dedication . 

Where out of an inoome of Bs. 22 and odd 
per month Rs. 2 per mensem were directed to 
be giVen to a relation of the wakif and the 
remaining income had been directed to be 
devoted to purposes of the mosque. 

Held : it was 1 impossible to hold that the 
wakf was an illusory one. IP 435 C 1) 

( c) Muhammadan Law—Wakf is public if 
public can enter uithout special permission. 

The argument that a dedication in favour of 
a mosque is a private wakf and not public, 
cannot stand where it fe not alleged that the 
mosque was a private mosque and that the 
public had no right to congregate therein 
without special permission. 43 C. 1085 (P.C.) 
Ref. IP 435 C 1J 

B. D. Kureshi —for Appellant. 

Tirath Bam —for Respondents. 

Abdul Raoof, J.— This was a suit 
brought under S. 92 of the Civil Pro¬ 
cedure Code by three members of the 
Muhammadan community of the city 
of Delhi for the removal of the pre¬ 
sent mutwalli of a public wakf; for 
the appointment of a new mutwalli; 
far accounts from the present mut¬ 
walli and generally for the settling of 
a scheme for the management of the 
trust. One Kadir Bakhsb, a resident 
of Delhi* Kashmiri Gate, made a wabf 
of certain house property for the 
support and maintenance of a mosque. 
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He appointed himself the first mut¬ 
walli for his life and after his death 
he appointed Badshai Mirza alias 
Tafazzal Beg, his great grandson 
under the guardianship of his grand¬ 
mother Mt. Ashraf-ul-Nisa, as the boy 
was a minor. He also appointed six 
naib-mutwallis to assist the mutwalli 
in the management and upkeep of the 
mosque. The dedicated house property 
yielded an income of Rs. 22-4-0 per 
month. Out of this Rs. 2 per mensem 
were prorided under the deed to be 
paid to Mt. Barkat-ul-Nisa, daughter- 
in-law of the wakif, for her life. The 
rest of the income was directed to be 
utilised for the following purposes :— 
(«) Remuneration of one of the six 
mutwallis who would undertake to 
collect the rents ; \b) Purchase of 
matting for the mosque ; (c) Provid¬ 
ing r/ols (buckets), rope, etc., for the 
mosque and well, earthen pots and 
tuel a) Appointment of a Hafiz to 
teach the Quran ; (c) Appointment of 
a moazzan ; (/j Feeding the poor du- 
ring the Ashra .Vluharram ; and \<j) if 
any balance remained in the hands of 
the mutwalli after remunerating him¬ 
self it was to be utilised for tho pur¬ 
chase of property to be added to tbe 
endowed property. 

Kadir Bakhsh acted as the first mut¬ 
walli and utilised the income for the 
objects mentioned in the deed. After 
his death the properties came under 
the management of the mutwalli and 
his assistants ; but it is stated in the 

th ^ they did not “anage tho 
thp k wTf lre ? te - d th ° ffakfQa raa by 

Sai^Vh* f 1 }* fur u her stated in 

Plaint that after the death of the 
naib-mutwalhs Badshah Mirza alone 
continued to realize the rents, but he 

raosaul 3 S1 “ 8 ' e farthil >K on the 

d in conne ction with the 
management of the mosque and in 

S; ° ut ot her instruct! ms con 

KTAM 6 r kfnaraa but he 

lift* s 

Procedure Code to he De ‘ tr oil 

z°r;m r 

Z £ tT ™ Suoh 
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permission having been granted, a 
suit was instituted on the 23rd of 
July 1919, but owing to non-payment 
of process fee it was dismissed on the 
21st ot August 1919 with permission 
to bring a fresh suit Hence this suit 
was filed on the 30th of August 1919. 

The defendant Tafazzal Beg resis¬ 
ted the suit and put forward some 
contradictory pleas. In paragraph 1 
of the written statement he totally 
denied the wakf of the property in 
favour of the mosque. In paragraph 
3 he, however, alleged that the income 
of the wakf was not misappropriated 
but that he had been discharging his 
duties very honestly and in good 
faith. In paragraph 1 of the ad¬ 
ditional pleas he denied the public 
character of the wakf an 1 alleged that 
it was not enforceable under the 
Muhammadan Law owiug to its being 
uncertain and vague. In paragraph 
2 he further attacked the wakf on the 
ground of its being illusory because 
only a very small amount of the 
income was provided to be spent on 
the mosque. S. 92 of the Civil Pro¬ 
cedure Code was alleged to be 
inapplicable owing to the private 
character of the w.kf. In paragraphs 
a ana b of the written statement he 
however, admitted that he had been 
appointed the permanent mutwalli 
by the wakif on account of his near 
relationship and in paragraph 7 he 
pleaded that the property was manag¬ 
ed properly and that there was noth¬ 
ing to justify the institution of the 
suit. 1 he statement of the defendant 
was taken on oath before the framing 
of the issues in which he completely 
admitted the existence of the wakf 
but denied its public character. The 

substance of that statement is to be 

found in the foilwing passage .—“The 

property is not mine, it is wakf but 

not a public wakf. Tho deed,provides 

with fh rfcam expe ^ ture connected 
with the mosque. This is not a public 

: r ; Jrr, 9pend money ac °° rd - 

n i t “ tho wakfnama or rather more 
upon the mosque. 

Of the assistant mutwallis only 
Muhammad Isbak has survived. He 
has been examined on behalf of the 

Thn m fnU S J n the oase aa a witness. 
The following significant passage is 

to be found in his deposition“ i 
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a naib-mutwalli. Four ether mut- 
wallis are dead. I worked as mutwalli 
until about 12 years ago. The mosque 
had an income of Rs. 24 per mensem 
then. About Rs. 15 or 16 per mensem 
was spent on the mosque. We sayed 
money enough to buy two shops and 
a kotha with balcony for Rs. 600 and 
added them to the mosque.” 

As to the preseni condition of the 
mesque he stated that the walls were 
broken down ; that the mosque was 
badly in need of repair; that the 
property bought was in need of 
repair and that Mt. Ashraf-ul-Nisa 
herself had complained of the con¬ 
duct of the defendant. In addition 
to this witness there were other 
witnesses called to prove the 
mismanagement o 1 * the affairs of the 
wakf by ttic mutwalli. The Court 
found against the defendant on all 
the points urged by him. It, however, 
refused to remove him from towliat 
for the present The gist of the find¬ 
ings of the Court below is contained 
in the following passage to be found 
in the judgment:— 

“My conclusions are that this is a 
public trust of a religious nature, that 
the property described in the deed is 
wholly devoted to the trust with the 
exception of Rs. 2 ptr mensem, that 
the trust is explicit and not so vague 
as to be incapable of execution, that 
its instructions can readily be under¬ 
stood and followed by the mutwalli, 
that the mutwalli is bound to account 
for the whole of the income when 
called upon by an interested person, 
that the defendant has not faithfully 
executed the trust in the past, and 
that plaintiifs are entitled to ask for 
accounts.” 

The Court directed the defendant 
to hand over the accounts of the 
income from the wakf property and 
expenditure on the mosque and con¬ 
nected with it from the date he took 
over the trust to the plaintiffs within 
one month, and the plaintiffs were 
directejd to submit & scheme within 
two months for the future manage¬ 
ment of the wakf. The Court further 
laid down that Muhammad Ishak 
would act as assistant mutwalli along 
with two other assistant mutwallis to 
be appointed hereafter. Against the 
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decision of the Court below the pre¬ 
sent appeal has beon preferred and 
Mr. B. D Kureshi has appeared on 
behalf of the defendant. 

The first argument put forward by 
him is that, as the wakif remained in 
possession of the wakf property in 
spite of the execution of the document, 
the dedication never took effect and 
the property continued to be his 
private property. In support of this 
contention he has cited the case of 
Muhammad Aziz-ud-Din Ahmad v, 
Legal Remembrancer to Government , 
N. W. P. & Oudh (1). That case has 
no manner of application to the facts 
of the present case. In that case the 
wakf was never acted upon and the 
wakif continued to retain possession 
until his death of the property dealt 
with by the deed. In the present case 
the wakif constituted himself the first 
mutwalli and retained the property 
in his possession as such The evi¬ 
dence tend* red in this case clearly 
shows that he acted upon the deed and 
carried out the objects of the wakf in 
his lifetime and that the subsequent 
mutwalli also carried out the objects 
of the wakf. According to the Hanafi 
Law a wakif can appoint himself the 
mutwalli of the wakf created by hirn. 
see Ameer Ali’s Muhammadan Law, 
Volume I, IV Edition, page 441. The 
rule is thus stated there :—“ The 
wakif may lawfully reserve the 
wilayat (the management of the 
trust) for himself; this is accord¬ 
ing to Abu Yusaf ; and Hillal 
also had said the same. And the 
Sahib-ul-Hedaya (the author of the 
Hedaya) states this is »the approved 
doctrine. ” 

There is a slight difference of 
opinion between Abu Yusaf and 
Imam Muhammad, the two celebrated 
disciples of.Imam Abu Hanifa, with 
respect to the towliat of the wakdf. 
According to Imam Abu Muhammad 
“a wakif will not bo the trustee unless 
he has reserved the trusteeship for 
himself at the time of consecration 
but according to Abu Yusaf con¬ 
signment is not necessary in the 
case of the wakif , so even when he 

~U) [1893] 15 All. 321—(1893) A.W.N. 

109. 
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does not (expressly) reserve the trus. 
teeship tor himself, he will still be 
the trustee. In this case, however 
the trustee has reserved the trustee¬ 
ship for himself in the deed of wakf. 
Thus, according to both the Imams 
the icakif was entitled to manage the 
wakf property as its mutwaUi? The 
contention, therefore, has no force 
and must be overruled. 

The next contention put forward 
before us by the learned counsel is 
that as only a small portion of the 
-income °f the wakf property has been 
directed to be utilised for the mosque, 
the wa/c/must ba treated as illusory 
and mefirectual. In support of this 
contention the learned counsel has 
cited the case of Pathukutti r. Avatha- 

lakuttr. (2). The facts of the reported 
case clearly show that it was designed 

tolree 8 n S ^ Ca ed Creator of the wakf 

to keep the property for the aggran- 

° hi “ I" p^fsent 

case, as already shown, with the 

exception of Rs. 2 per mensem directed 

to be given to Barkat-ul-Nm, the 

entire income had been direoted to be 

Weyoted to the purposes of the mosque 

It is impossible to hold in thi« A ' 

The statement of the defendant him’ 
the 3 t er 4 d r ib - 

about i2 8 r; k ir mu J w ^ u 

major portion of the th0 

K*dir Bakhsh the fiw upon ^ 
during his lifetime and 
fhe mutual1 1 an d th afterwards by 
wallis. the ass »stant mut- 

The argument that the 

m favour of a mosnnl- d9dlcat io n 

wak f a ud not public Vfuti! Pnvate 

one ever alleged that the futlIe as no 

a private mosque and that^ SqUe Was 
had no right to 11,0 public 

without special ° pwmf a - te ther ein 
social permission. The 
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hST 70 -!! 10 following remark of their Lordships 

Jnmself, he will still be of toe Privy Council in the case of 
In this case, however Mahomed /small Ariff v. Ahmel 

^elf STS7*J? ? e r trU9t ^ * 00,M ? aw0 ° l (3) disposes of this 
A ^ A '° akf ' p,ea: w»POot. however, to 

a “ g p thC fmam9 Public religious or charitable trusts 

as entitled to manage the of which a public mosque is a common 

mutioalh. The and well known example, the Kazi's 
therefore, has no force discretion is very wide ” 

nirarniloH ' 


. From thls ^ ’3 clear that the icakf 
in question comes within the rule 
laid down in se?tion 92 of the Civil 
Procedure Code. 

In our opinion, the view taken by 
the learned District Judge is correct 
and no valid exception can betaken 
to the decr?e passed by him. We 
therefore, affirm his decision, uphold 
his decree, and dismiss the appeal 

__ Appe.il dismissed 

"tf) [1888] 13 Mad. 66! 

(3) [1916] 43 Cal 1085-43 1. A. 127 
y , • Fj J - 74 1—(1916) 1 M. W. 
N;46°-2 0 C. W. N. 1118-20 
M. L T. 110- 35 I. C. 30-18 

BO oTn L - T R r fill ~ 31 M - L - J - *lfO 
-24C. L J. 198-4 L. W. 269- 

9 Bur. L T. 141-8 L. 8. R. 517 

(P. C.) 
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Auditl Raoof and Fforde. j.j. 

Ril,n ~~ Defendanfc — Appel. 

V. 

Bharat National Bank Ltd i 

ReSntf^ d ° d D0f0 "dantsA 
MrdJuly mf !uf1918 ' Dooided « 

SS&S&SZSBX: 

shareholders is to °f k ° the bod y of 

thooircumstaaces 1 “J Q ° d a0 ?° r din « to 
aQCes of each oase. [P. 437 0.1 

of the locSl BoaTdSfXJS *’ * . oUa 'rmaa 
o.-.U M .. f t h V f i" h ^w r intW 
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the bank and a suit against him for neglect 
and misconduct was held to be governed by 
Art 90. [P. 437 C . l] 

Badri Das —for Appellant. 

0. C. Narany and Har Gopal for 
Faqir Chand—ior Respondents. 

Judgment.-The only question which 
has been fought in this appeal is as to 
the liability of Daulat Ram for cer¬ 
tain losses incurred by the Hoshiar- 
pur branch of the Bharat National 
Bank Limited upon loans to the 
defendants 1 to 10. 

A.n objection has been raised by 
Mr. Badri Das for the dtfendant Dau¬ 
lat Ram that the suit is barred by time 
under the provisions of Article 36 of 
Schedule 1 of the Indian Limitation 
Act which provides a two years period 
of limitation for “Compensation for 
any malfeasance, misfeasance or non¬ 
feasance independent of contract and 
not herein specially provided for” 
the time starting from the date when 
the malfeasance, Misfeasance or non¬ 
feasance takes place. In the present 
case the last item advanced by the 
Bank, and for which Daulat Ram, is 
alleged to be liable in tort was on the 
17th July 1811. The suit was brought 
on the 25th August 1913, and, accord¬ 
ingly, if article 56 governs this case 
the suit was late and should be dis¬ 
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Article 36 or S. 10 applied. As the 
application in question was made in 
192U and the misfeasance complained 
of was committed in 19l0 the only 
provision of the Limitation Act which 
could save the application from being 
barred is contained in S. 10 which 
enacts that no suit against express 
trustees and their representatives shall 
be barred by any length of time. As 
Directors of a Company are not ex¬ 
press trustees. The- assets of the 
Company not being vested in them, 
the Court held that S. 10 did not ap- 
ply. Had the present question been 
presented to us as it was presented 
to the .Court in The Bank of Multan 
case, we would have come to the same 
conclusion, namely, that this suit was 
barred by Article 36. 

Dr. Narang, however, in his very 
able and forcible argument has con¬ 
tended that the matter of lim.tation 
is governed not by Article 36 or S. 10 
but by Article 90 of the fir«*t Schedule 
of the Act which provides that in 
“ Other suits, " that is to say, suits 
other than tlnse referred to in Articles 
88 and 89—“by principals against 
agents for neglect or raisoonauct” the 
period of limitation is three years 
from the date when the neglect or 
misconduct becomes known to the 
plaintiff. 


missed. In support of his contention 
Mr Badri Das relies on The Bank of 
Multan Limited in Liquidation v. Hu- 
kam Cham / (1) where it "ns held that 
“ an application under S. 235 of the 
Companies Act of 1913 to recover 
compensation from an ex-Director of 
a Company in respect of analliged 
act of misfeasance or breach of trust 
is, by virtue of clause (3) of the sec¬ 
tion, governed by Article 36 of Sche¬ 
dule 1 to the Limitation Act, and is 
barred unless made within two years 
of the act complained of. It is true 
that an application under this section 
is in the same position as a suit for 
the purposes of the Limitation Act, 
and accordingly the decision in the 
case referred to does give support to 
Mr. Badri Das’s contention. But it 
has to be borne in mind ibat the only 
question argued in that case on the 
matter of limitation was wheth er 

(1) 1923 Lab. 58 (2). 


Article 358 of volume V of Hals* 
bury’s Laws of England states that 
“ The true position of directors is that 
of agents for the Company," and in 
Palmer’s Company Law (9th edition) 
at page 179 the position is stated as 
follows Directors, whether they 
are called “ directors ” or a “ council " 
or a managing committee, are in the 
eye of the law, agents of the Com¬ 
pany for which they Act, and the 
general principles of the law of prin¬ 
cipal and agent regulate in most res¬ 
pects the relationship of the Company 
and its Directors.” 

It is true that there are many dicta 
of English Judges to the effect that 
Directors are not mere agents but 
may in certain cases be regarded as 
trustees, as for instances, of “ assets 
which have come into their hands, 
or which are under their oontrol, but 
they are not the trustees of a debt due 
to the Company." 
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In Automatic Self Cleansing Fitter 
Syndicate Co. Ltd v. Cunningham (2) 
Cozens-Hardy L. J., observed “ I do 
not think it true to say that the di¬ 
rectors are agents. I think it is more 
nearly true to say that they are in the 
position of managing partners ap¬ 
pointed to fill that post by a mutual 
arrangement between all the share¬ 
holders." In the same case, however, 
at page 92 Collins M. R says “ No 
doubt for some purposes directors 
are agents. For whom are they 
agents? You have, no doubt, in 
theory and law one entity, the Com¬ 
pany, which might be a principal, but 
you have to go behind that, when you 
look to the particular position of di¬ 
rectors. It is by the consensus of all 
the individuals in the Company that 
these directors become agents and 
hold their rights as agents. 

It is not necessary for the purpose 
of deciding the question before us to 
enter into an elaborate discussion of 
all the authorities which have dealt 
with this vexed question as to the 
exact relationship in law of directors 
to the Company and to the sharehold¬ 
ers. In each case it is a question of 
fact as to whether the director, whose 
acts are brought into question, was 
funder the circumstances of that par- 
Jticular case in the position of a trus¬ 
tee, a partner, or an agent, to the 
jCompany or to the body of share- 
•holders. 


Upon the facts of the case before us 
we have no doubt whatsoever that the 
defendant Daulat Ram, in aoting 
as chairman of the local board of 
directors was so far as the 
transactions in respect of which 
he has been sued are concerned, act¬ 
ing as the agent of the Bank, and the 
suit, therefore, being, so far as he is 
concerned, a suit by a principal 
against an agent for negleot and mis- 
conduct, the provisions of Article 90 
ol the Limitation Act apply. 


We accordingly hold that the si 
not barred by time, but thougl 

5nho e 7 W ? ndIn * ° f the iM 

Subordinate Judge on this point v 
not agree with the ground of 
deoision. He has held that the < 


(2) [1906J12 Ch. 45. 


tion of limitation is governed by Arti¬ 
cle 120 of the Limitation Act. Thi3 
Article, however, is only applicable to 
suits for which no period of limita¬ 
tion is provided elsewhere in Schedule 
I. In the present case as we have 
pointed out above, a period of limita¬ 
tion has been provided by Article 90. 

Having considered the whole of the 
evidence in the case we are of opinion 
that the defendant in question has 
been proved to have been guilty of 
gross neglect in regard to the advance 
of Rs. 2,500. If he did not know that 
the sanctioned sum of Rs. 500 had 
been fraudulently altered in the Com¬ 
pany's books to the figures Rs. 2500 
he failed in an elerae itary duty to 
satisfy himself on this point and he 
must accordingly be held liable for 
the excess of Rs. 2000. We also find 
that he was grossly negligent in 
sanctioning the advxnce of Rs. 300 
to Chhaiu Mai Birju Mai. We are 
not, however, satisfied that the liabi¬ 
lity of this defendant has been esta¬ 
blished as regards the remaining 
items decreed hy the Court below and 
we. therefore, allow his appeal to the 
extent of the balance above the sum 
of Rs. 2300. 

The result is that with interest the. 
amount decreed against Daulat Ram 
comes to Rs. 3000 which both Hr. G. C. 
Narang and Roi Bahadur Badri Das 
accept as correct. 

The appeal is accordingly accepted 
to the above extent with proportionate 
costs. 

Appeal partly allowed. 
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Abdul Raoof and Harrison, JJ. 

Emperor —Petitioner. 


v. 

Wasawi Acoused—Respondent. 

^•Rev. No. 1655 of 1922, Deoided 
on 8th September 1923. 




is not superior t 0 Sessions Court, 

. of , th ® Sessions Judge is not 
inferior Criminal Court to that of a Diitr: 
Magistrate. Therefore the latter cannot ma 

Kt/tkc? 06 ! for ®“ h ‘ UJ oing the sentence paw 
by the Sessions Judge. jp, 439 q 
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Government Advocate 
tioner. 

Nemo —for Respondent. 

Facte 

The accused Wasawi was wanted 
by the Sub-Inspector of Chaharkana 
in connection with the enquiry 
into a theft case. The lambardars 
and another man accordingly hear¬ 
ing that Wasawi was near the shop 
of one Jhandu went there and found 
him with a long stick in his hand. 
They asked him to stop and to go 
along with them to the thana at 
Chaharkana as he was wanted by 
the Sub-Inspector. He refused to stop 
and they arrested him. On being 
searched the head of a chhavi was 
found concealed in his loin cloth. 

Ground for Revision 

As the lambardars are public ser¬ 
vants within the meaning of Indian 
Penal Code S- 21 the accused really 
committed an offence under S. 20 of 
the Arms Act, vide 6 P. R. of 1915. 
The maximum sentence for this of¬ 
fence is 7 years. The learned Ses¬ 
sions Judge reduced the sentence 
from one year to nine months on 
the ground that the accused was a 
young man of 25 and had been 
roughly handled at the time of his 
arrest. As regards the rough handl¬ 
ing the medical evidence shows he 
had no injuries beyond a few scratches 
and in any case he would 
probably not have been roughly 
handled at all if he had not tried to 
escape. All this coupled with the 
fact that he was carrying about a 
chhavi head concealed on his person 
goes to show that he is probably a 
man of desperate character. A man 
of 25 years of age is not sufficiently 
young to be treated leniently. Vio¬ 
lent crime of all kind is on the in¬ 
crease all over the Punjab. In this 
District in particular the chhavi is a 
very favourite weapon for murders, 
dacoities etc.; it is of the utmost im¬ 
portance, therefore, that deterrent 
sentences should be given whenever 
persons are convicted of the illegal 
possession of these dangerous 
weapons. In a somewhat similar 
case (Criminal Revision 522 of 1922) 
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the High Court enhanced the sen¬ 
tence to 18 months’ rigorous impri¬ 
sonment. I venture to recommend 
that a similar enhancement be order¬ 
ed in this case. 

Abdul Raoof, J. —This is a re¬ 
ference made under S. 438, Criminal 
Procedure Code, by a District Magis¬ 
trate asking this Ccurt to enhance 
the sentence passed by a Sessions 
Judge in appeal. The lacts are as 
follows :— 

One Wasawi, son of Nawab, was 
convicted of an offence under S. 19 
of the Indian Arms Act, 1#78 and 
was sentenced to rigorous imprison¬ 
ment for one 'year by Chaudhari 
Hussain Ali, Magistrate first class. 
On appeal Khan Bahadur Abdul Gha- 
fur Khan, of Zaida, upheld the 
conviction but reduced the sen¬ 
tence to one of nine months’ rigorous 
imprisonment for the reasons given 
in the judgment in the following 
words :— 

“ As to the sentence, taking into 
consideration the c'act that the accus¬ 
ed was roughly handled at the time 
he was arrested and he is a young 
man of 25 years of age, I regard the 
sentence rather excessive.” 

Mr. C. B. Barry. District Magistrate 
of Sheikhupura, has forwarded the 
proceedings for revision on the 
grounds set forth in his order of re¬ 
ference, dated the 24th of November 
1922. The main ground therein set 
forth is that the maximum sentence 
provided for the offence being seven 
years the sentence of nine months 
is inadequate. He takes exception to 
the reasons given by the learned Ses¬ 
sions Judge, and remarks that “a 
man of 25 years of age is not suffi¬ 
ciently young to be treated lenient¬ 
ly. Violent crime of all kind ie on 
the increase afll over the Punjab. In 
this district in particular the chhavi 
is a very favourite weapon for mur¬ 
ders, dacoities eto; it is of the at- 
most importance therefofe that de¬ 
terrent sentences should be given 
whenever persons are convicted of 
the illegal possession of these dan¬ 
gerous weapons." 

The matter c ime up for decision 
before a single Judge of this Court, 
and he by his order, dated the 9th 
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of February 1923, referred it to a 
Bench of two Judges for the decision 
of the preliminary question whether 
a District Magistrate is competent 
to make a reference under S. 438 of 
the Criminal Procedure Code, recom¬ 
mending a sentence passed by a 
Sessions Judge should be enhanced. 
We are unhesitatingly of opinion 
that a District Magistrate does not 
possess r ,his power. In the case of 
Queen Empress v. Jnhan'li (U it was 
held that the power cooferred by 
this section read with S. 435 upon a 
District Magistrate to make a refer¬ 
ence to the High Court refers clear- 
y to “proceedings before any inferi¬ 
or criminal Court." By the words 
or otherwise” in this section the 
Legislature never intended to give 
to a Magistrate the power to ques¬ 
tion the propriety of a judgment or 
sentence passed by a superior crimi¬ 
nal authority such as a Sessions Judge. 
The learned Judges observed that it 
would be contrary to every principle 
to allow a District Magistrate to 
report against an order of the Ses¬ 
sions Court to which he is subordi¬ 
nate. The same rule was laid down 
by the Bombay High Court in 18 
Bom. L. R. 796. In the case of Em¬ 
peror v. Jamna Bai (2) the facts of 
which were almost similar to those 
of the present case Banerji and Ri¬ 
chards, JJ., while adopting the rule 
laid down by the oalcutta High Court, 
made the following pertinent re- 
mark 

“We are of opinion that we should 
not entertain this reference as such 
as we think that the District Magis¬ 
trate ought not to have made a re¬ 
ference under S. 4 38 with regard to 
an order made by the Sessions Judge 
on appeal from the decision of a 
subordinate Magistrate.” 

In our opinion the rule laid down 
in the cases above mentioned is the 
correct rule. Accordingly we refuse 
to entertain the reference. Let the 
papers Jae returned. 

Haprison, J.— I entirely agree 
and I would only add that if 
a District Magistrate were to be 
allowed to act in this way 

(1) [1896123 Cal. 249. 

(2) [1906] 28 All. 91. 


it would be open to him to report a 
case when a sentence passed by him¬ 
self as a trial Magistrate had been 
reduced on appeal by the Sessions 
Judge,an obviously ludicrous position. 

Reference not ac^eAe I. 
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Scott-Smitu and Fforoe, JJ. 

Faqir Chand — Defendant — Appel¬ 
lant. 

v. 

Ram Dutt— Plaintiff—Respondent. 

S. A. No. 2399 of 1922 Decided on 
11th October 1923, from the order and 
decree of D. J. Gurdaspur, D/- 7th 
June 1922. 

** Court Fe&s Act, S. 7, (X)— Suit for re¬ 
covery of sale deed is o-.e fo r specific perfor¬ 
mance—Court Fees A S. 7 flic j (a). 

A suit to ha70 a sale deal executed and 
completed or for reoovery of u sale Meed al¬ 
ready executed is a suit for specific perfor¬ 
mance of a contraot thaugti there is no prayer 
for possession of the property sold. 56 I. C. 323 
Ref. [P. 440 C.1] 

Afekr Chant .\fahajan —for Appel¬ 
lant. 

Badri Dai— for Respondent. 

Judgment. —On the 3l)th of June 
1921 an agreement was executed under 
which the defendant appellant ag¬ 
reed to sell a certain shop to the plain¬ 
tiff respondent. On the 1st Juljfr. 1921 
a sale-deed was executed and handed 
over to the Sub-Registrar. Subsequent¬ 
ly in the absence of the plaintiff 
the deed was returned to the defend¬ 
ant and was not registered. The 
defendant subsequently sold the shop 
to a third person whu is not a party 
to the present proceedings. 

Plaintiff in his plaint sought three 
reliefs:—(1) return of the original 
deed ; or in the alternative, (2) execu¬ 
tion of & fresh deed ; and (3) registra¬ 
tion of either deed mentioned in (l) or 
( 2 ). 

He valued relief (\) at Rs. 5 and 
paid a Court fee of 0-6 0 thereon. The 
alternative relief he claimed to be 
inoluded in relief (1) and on relief (3) 
he paid a Court-fee of Rs. in. The 
trial Court held that the suit was in 
reality one for specific performance 
of a contraot and that the Court-fee 
should be paid ad valorem on the 



-*40 Lahore 

amount of consideration for sale, 
namely Rs. 1,200. It therefore order¬ 
ed the plaintiff to make up the defi¬ 
ciency in the Court fee anc on his not 
doing so, rejected the plaint. On ap¬ 
peal the learned District Judge held 
that the suit so far as relief (1) is con¬ 
cerned was governed by section (7) 
(iv) (a) of the Court-Fees Act; that 
the alternative relief was ‘covered by 
the larger relief of restoration of the 
original sale-deed, and that the relief 
for registration was properly valued. 
He therefore accepted the appeal and 
set aside the order of rejection of the 
plaint. 

The defendant has filed a second 
appeal to this Court; and it is argued 
that the suit was in reality one for 
specific performance of a contract. 
The plaintiff in the plaint alleges that 
he is in possession of the property 
sold and therefore he did not sue for 
possession. At the same time he 
appended a note to the plaint stating 
that if he is found to be not in posses¬ 
sion then he might be allowed to 
amend the plaint. 

In order to see what the plain¬ 
tiff s suit really is it is necessary to 
understand what his cause of action 
i3. His cause of action is obviously 
the agreement to sell together with 
defendant’s refusal to complete the 
sale. In the case reported in 6 All. 
231 iftwas held that a suit to have a 
sale-deed executed and completed, and 
for possession of the propeity was a 
suit for specific performance of a con¬ 
tract. The case reported in 38 All. 
292 is similar. These cases are sought 
to be distinguished on the ground that 
in them there was a prayer for pos¬ 
session of property but in our opinion 
the mere absence of such a prayer 
makes no difference to the real nature 
of the suit. According to the agree¬ 
ment the plaintiff considers himself 
entitled not only to execution and 
registration of the sale-deed of the 
property agreed to be sold, but also to 
possession. He does not make the 
latter claim, because he says he is in 
possession. The case reported in 56 
I. C. 3 3 shows that there may be a 
suit for specific performance of a con¬ 
tract without any prayer for posses¬ 
sion. Plaintiff in the present case 
asks that the sale to him should be 
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completed and his suit is therefore 
undoubtedly one for specific perfor- 
mance of a contract. The alternative 
relief sought by him is the larg r one, 
and the lower appellate Court was not 
right in its view that the alternative 
relief was less than that for restora¬ 
tion of the original deed of sale if still 
in existence. Counsel for the respond¬ 
ent is unable to cite any authorities in 
support of his argument that the lower 
appellate Court’s decision is correct. 

We accept the appeal and reversing 
the order of the District Judge restore 
that of the trial Court rejecting the 
plaint with costs to defendant-appel- 
lant in all the Courts. 

Appeal allowed. 
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Broadway and Moti Sagar, JJ. 

Emperor —Appellant. 

v. 

Mihan Singh —Respondent. 

Cr. A. No. 453 of 1923, Decided on 
23rd July 1923, from the order of Sess. 
J. Ludhiana, D/-6th February 1923. 

% Criminal Law Amendment Act % Ss 16 and 
17 — Instigating the formation of an unlawful 
association and contributing towards it is an 
abetment of an offence under S . 17 (/) and if it 
is by a class of persons exceeding 10 it is an 
ofjence under S. 117 /. P, C. 

The accused was alleged to have 
stated that the British Raj had come to an 
endoratany rate was about to do so and 
exhorted the people to hold a Diwan and to 
take steps to establish au Independent State 
at Bagrian. After staying at ,Bagrian the 
accused wont a way and immediately after the 
departure an unlawful association was formed 
of which the accused's son was made the 
secretary. He also told the people that he had 
paid Rs. 2000 towards the movement. Sub¬ 
sequent to the formation the Diwarp were 
held of a political nature. 

Held % on these facts that the accused's aot 
was not covered by S. 1 or 2, as ho did not 
contribute to the funds or assist in the manage¬ 
ment of the existing association. But that he 
did instigate tbo formation of an association 
which was unlawful under S. 15 cl. (2) (a) 
and therefore abetted its formation and as any 
one becoming a member of that association or 
contributing funds to it would be guilty of 
an ofleuoe under S. 17 (1) accused's act 
amounted to an abetment of an oftence, and as 
this abetment was of the commission of an 
offence by persons exceeding 10 the action 
came within the purview of I. P. C. 8.117. 

[P. 433 C. 2; P. 444 C. 1) 
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Government Advocate-for Appellant. 

Dasaundha Singh —for Respondent. 

Broadway, J. — Sardar Bahadur 
Mihan Singh, his brother Sobha 
Singh, his Son Hari Singh and four 
other persons were tried together on a 
charge under S. 17 (2) of the Criminal 
Law Amendment Act, XIV of 1908. 
They were all convicted by the trying 
Magistrate and an appeal to the 
learned Sessions Judge was dismissed 
so far as all the appellants, other than 
Sardar Bahadur Mihan Singh, were 
ooncerned. The learned Sessions 
Judge, while holding that the unlaw¬ 
ful association which formed the 
subject matter of the trial had come 
into existence at, and through, the 
instigation of Sardar Bahadur Mihan 
Singh, held that Mihan Singh had 
not become a member of the 9aid 
unlawful association and came to the 
conclusion that he had not brought 
himself within S. 17 (1) or (2) of the 
Criminal Law Amendment Act. 
Without any real discussion of the 
oral evidence produced by the pro¬ 
secution he held it to be unreliable. 
Sardar Bahadur Mihan Singh having 
been acquitted an appeal under S. 417. 
Criminal Procedure Code, has been 
filed by the Crown. The learned 
Government Advocate has been heard 
in support of the appeal while Mr. 
Dasaundha Singh represented Sardar 
Bahadur Mihan Singh. 

The facts are detailed in the judg¬ 
ments of the Courts below and briefly 
stated are as follows :— 

During the winter of 1921-22 a 
number of Akali Diwans were held 
at various villages in the Ludhiana 
District. Sardar Bahadur Mihan 
Singh has certain ancestral property 
in Bagrian. He is also a grantee of 
land in Hanumangarh in the Multan 
Distriot. Apparently he lives at 
Hanumangarh although he draws a 
pension of about Rs. 150 a month 
from the post office at Malerkotla, 
the nearest post office to Bagrian. 
His ancestral property which, is, ap¬ 
parently, not of any great value is 
looked after by his son Hari Singh. 
It is in evidence that towards the end 
of December 1921 or the beginning of 
January 1922 Sardar Bahadur Bhai 
ArjaD Singh of Bagrian learnt that 


certain persons in his village con¬ 
templated holding a political Diwan 
there. He accordingly sent for the 
leading spirits and remonstrated with 
them and was under the impression 
that he had succeeded in persuading 
them to give up the idea. 

About the 17tb of January 1922 
Sardar Bahadur Mihan Singh came 
to Bagrian and, according to the 
evidence for the prosecution addres¬ 
sed the people at the village gate. He 
is said to have stated that the British 
Raj had come to an end, or at any 
rate was about to do so and exhorted 
the people to hold Diwao and take 
steps to establish an independent 
State at Bagrian. He called on them 
to refuse to pay land revenue and to 
decide all deputes among themselves 
without reference to the Courts of 
law. After staying at Bagrian for 
two or three days Sardar Bahadur| 
Mihan Singh went away and im¬ 
mediately after his departure an 
unlawful association was formed of 
which Hari Singh, the sou of the 
Sardar, was made the Secretary, and 
Sobha Singh, the Sardars brother, the 
Vice-President, other office-holders 
being also appointed. It is also said 
that when he was exhorting the 
people to form this independent State 
he had told them that he had himself 
contributed Rs. 2,000 towards the 
movement which had been given to 
his son and the people could go to his 
son to have their namis registered. 
Subsequent to the formation of this 
unlawful association Diwans were 
held of a political nature, and there| 
can be no doubt whatever, that this 
association and its subsequent activi¬ 
ties came within the purview of S. 17 
(2) of the Criminal Law Amendment 
Act. The questions for decision are 
whether the prosecution has proved 
that Sardar Bahadur Mihan Singh 
was in the village on the 17th Janu¬ 
ary 1922, secondly whether he made 
statements attributed to him at the 
village gate, and, finally whether his 
action in so doing amounts to an 
offence under the Criminal Law 
Amendment Act or the Indian Penal 
Code. 

As to the first point, Sardar Bahadur 
Mihan Singh has strenuously denied 
having goqe to Bagrian on the 17th 
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January 1922. The evidence on the 
record, however, leaves no doubt 
whatever that he did go to Bagrian 
on that date. The evidence for the 
prosecution as to Sardar Bahadur 
Mihan Singh’s presence is really in¬ 
controvertible and the fact that he 
made a certain payment there on the 
17th January 1922 to his son Hari 
Singh is beyond doubt. The story 
told by the Sardar that he was on bad 
terms with Hari Singh and that his 
daughter-in-law had sent a message 
to him at Multan through one Har 
nara Singh that she stood in need of 
money and that he had thereupon 
gone with Harnam Singh to Maler* 
kotla and drawn his pension which be 
had made over to Harnam Singh to be 
conveyed to his daughter-in-law is 
utterly improbable and is further 
negatived by the fact that in Hari 
Singh’s pocket book there is an entry 
dated the 17th January 1922 in which 
it is distinctly stated that his father 
(the Sardar) had brought his pension 
and money from the chak to the 
extent of Rs. 860. 

As to the second point, there is, 
evidence to show that the Sardar 
exhorted the people to combine and 
establish an independent Raj, refuse 
to pay revenue and to register their 
names with his son to whom he had 
paid a contribution of Rs. 2,000. 
Doubtless some of the witnesses are 
partisans of Bhai Arjan Sin'gh, 
nevertheless I am unable, after care¬ 
fully examining their depositions, to 
see any reason to doubt the truth of 
their story, and in my opinion it has 
been established that the Sardar did 
exhort the people to combine for the 
purposes stated above. It has been 
argued very strenuously that it has 
not been proved that he paid &s. 2,000 
to his son. That is so, but that does 
not to my mind negative the story 
told by the witnesses: for noc a single 
witness professes to have seen any 
payment made and whether the pay¬ 
ment of Rs. 860 to his son on the 
17th Junuary was or was not intended 
as a contribution is not of importance 
at this stage.. It is not the fact of 
the contribution so much as the 
assertion that it had been made that 
is of importance in this connection. 
I think therefore that it has been 
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established on the record as held by 
the Magistrate that Sardar Bahadur 
Mihan Singh did as a matter of fact 
instigate the formation of this as¬ 
sociation as association whioh when 
formed was undoubtedly an unlawful 
one as defined by S. 15 of the 
Criminal Law Amendment A.ct. 

In arriving at the above conclusions 
the defence evidence has not been lost 
sight of. That evidence is, however, 
wholly unworthy of credence and 
cannot be considered sufficient to 
rebut the prosecution evidence. 
Neither of the ( ourts below have been 
able to accept it and Mr. Dasaundha 
Singh obviously placed very little 
faith in it himself. Though he felt 
constrained to read it out and refer 
to it, he was unable to ask for its 
acceptance with any degree of con¬ 
viction. 

As to the actual payment of a con¬ 
tribution by the Sardar, as stated 
above, there is no direct evidence. 
That he announced his having sub¬ 
scribed Rs. 2,000, I have no doubt, 
and I think there is some force in toe 
learned Government Advocate’s con¬ 
tention that the statement that the 
subscription amounted to Rs. 2,000 
was probably a little exaggeration. 

The entry in Hari Singh's pocket 
book under date 17th January 1922 
showing a receipt from Mihan Singh 
of Rs. 860 is of considerable import¬ 
ance in this connection and the 
palpably false evidence of this pay¬ 
ment to Hari Singh is significant. 
There can be no doubt at all that 
father and son were on the best 
possible terms, and the payment to 
Hari Singh of this sum of Rs. 860 
on that date, coupled with the an¬ 
nouncement that a centribution of 
Rs. 2,000 had been made, point very 
strongly to the payment having been 
made as a subscription and for the 
purpose of being utilized for the 
objects of the association, the forma¬ 
tion of which Mihan Singh was 
advocating. It was strongly urged 
that having regard to his previous 
excellent record in the Army, it wa ® 
highly improbable that Mihan Singh 
would have spoken and aoted as 
stated by the prosecution witnesses. 
Now Mihan Singh’s record of service 
in the Army is an exceptionally gooa 
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one, nevertheless a*s pointed out by 
the learned Government Advocate, 
the situation was such that there is 
nothing really surprising in a man in 
Milmn Singh’s position adopting the 
line of conduct attributed to him. 
T he Akali agitation was in full 
vigour and Sobha Singh and Hari 
Singh had obviously come under its 
influence and it is therefore by no 
means improbable that he was carried 
away by the same forces that had 
influenced his brother and son. 

The next point for consideration is 
whether Mihan Singh’s words and 
actions constitute an offence either 
under the Criminal Law Amendment 
Act or the Indian Penal Code. 

It was contended by the learned 
Government Advocate that by in¬ 
stigating the formation of the unlaw¬ 
ful association which actually came 
into existence a few days after tne 
17th Jaoutry 1922 and by contribut¬ 
es* 0 its funds Mihan Singh became 
liable under S. 17 ( 1 ) and (2) of the 
Criminal Law Amendment Act. He 
urged that S. 17 (2) was applicable for 
the reason that by contributing to the 
funds of the said association he 
assisted in the management ” of the 
unlawful association and that the 
same facts also rendered him punish¬ 
able under S. 17 (1). 


On the other hand Mr. Dasaundha 
»ingh contended that as, admittedly, 
no unlawful association was in 
existence at the time when the alleg- 
ed instigation and payment of the 

cffnli b SV 0n . t0 ° k / Pla0e ’ neither 

clause (1) nor clause (2) of S. 17 had 
any application. 

So far as S. 17 (2) is concerned, it 
seems clear that the phraseology 
postulates the existence of an unlaw 7 

assistant ° n f the lime when 
A ance lr * its management is 

thatthi« an< l the [ ef0re 1 d0 not think 
that this section has any application. 

S. 17 (1) runs as follows 


“Whoever (a) is a member k an 

unlawful association, 

(6) or takes part in meet¬ 
ings of any suoh as¬ 
sociation. 


(c) or contributes or re¬ 
ceives or solioits any 


contribution for the 
purpose of any such 
association. 

(d) or in any way assists 
the operations of any 
such association, ” 
shall * * * 


(a) and (6) dearly postulate an 
unlawful association being already in 
existence and I think that the same 
applies to (d). The position in regard 
to (c) is not quite so clear. A ma > 
who instigates the formation of an 
association, the purposes of which 
are such as to render that association 
unlawful and contributes to and 
solicits contributions for that associa¬ 
tion may, broadly speaking, be con¬ 
sidered to have contributed to and 
solicited contributions for the purpose 
of such association, but a penal 
Statute has to be construed striatly 
and it may also be argued that before 
an association can have a purpose 
it must be in existence and that any 
contribution to or solicitation for such 
an association prior to its for¬ 
mation cannot render a person 
amenable to S. 17 (l) and after 
a careful consideration of the 
section in its entirety I think that the 
intention of the Legislature was to 
render punishable only such contri- 
Dutors, etc., who contributed or 
solicited contributions for the purpose 
ot an existing association. 


In my opinion therefore Mihan 
bingh cannot be held to hare com¬ 
mitted an offence either under olause 

{Ji ° I * U8e °f S. 17 of the 
Criminal Law Amendment Act. 

Mr. Jai Lai next contended that 
inasmuch as an association “ whioh 
encourages or aids persons to commit 

“hfoh V !h„’ n ° e 0r “? tiral dation or of 
wnicti the members habitually 

commit suoh acts” is an “unlawful 

i S ; 15 < 2 > <«> l EE 

t0 the formation of sueh an 
association and the contribution 
and solicitation of money for 
he purpose of 3 uoh an associa- 
off amount to abetment of 
(1) (2> 6n< r^- m . ade , Pnnishable by S. 17 

Law An >endment 
Act, and further, inasmuch as the 
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abetment in this case was the abet¬ 
ment of an offence by a number or 
class of persons exceeding ten, the 
offence committed was one falling 
within the purview of S. 117, Indian 
Penal Code. 

Now a person abets the doing of a 
“ thing ” who instigates a person to 
do that thing ( S. 107, Indian Penal 
Code ) and if the “ thing ” instigated 
ie an offence, the instigator abets an 
offence ( S. 108, Indian Penal Code) 
and if the offence is committed in 
consequence of the abetment, and no 
express provision is made by the 
Indian Penal Code for the punish¬ 
ment of such abetment, he is liable to 
the punishment provided for the 
offence. 

A person is said to “ instigate ” 
another to an act when he actively 
suggests or stimulates him to the 
act, by any means or language direct 
or indirect, whether it takes the form 
of express solicitation, or of hints, 
insinuation or encouragement ( 1 
Russ. 164 ). Again it has been held 
that the word “ instigate ” means— 
urge on, incite, bring about by per¬ 
suasion, provoke [ In re Lakshmi- 
narajana Aiyar (1) ]. 

In the present case I have no 
hesitation in holding that Mihan 
Singh did instigate the formation of 
an association and therefore abetted 
its formation. Further inasmuch as 
the objects and purpose of this associ¬ 
ation were clearly ( ind to his know¬ 
ledge ) of such a character as to 
constitute it an unlawful one, and as 
any one becoming a member of it or 
contributing funds to it would be 
guilty of an offence under S 17. (1), 
Criminal Law Amendment Act, Mihan 
Singh’s act amounted to an abetment 
of an offence. Again, as this abetment 
was of the coinmision of an offence 
by a class of persons clearly exceed¬ 
ing ten Mihan Singh has brought 
himself within the ambit of S. 117, 
Indian Penal Code, and has rendered 
himself liable to the punishment pro¬ 
vided therein. 

I would, therefore, accept this 
appeal and convict Mihan Singh of 
an offence under S. 117, Indian Penal 
Code. Having regard to his previous 


(1) [1917] 22 M. L. T. 373. 


excellent reoord and the fact that he 
has not been shown to have taken 
any further part in this affair and 
refrained from joining or taking part 
in any such movement in the Multan 
District, where he, for the most part 
resides, I think a sentence of fine 
would meet the situation. I would 
therefore sentence him to pay a fine 
of two hundred rupees or in default to 
undergo rigorous imprison nent for 
six months. 

Moti Sagar, J —I ooncur. 

Appeal allowed. 


1924 LAHORE 444 

Broadway and Fforde, JJ. 

Wall Muhammad and others —De¬ 
fendants—Appellants. 

v. 

Muhammad Bakhsh and others — 
Plaintiffs—Respondents. 

F. A. No. 814 of 1923, Decided on 
3rd January 1924, from the decree of 
Addl. J. Sheikhupura. D/- the 26th 
March 1923. 

(a) Punjab Land Rev. Act, S. 44 —Presump¬ 
tion does no' exist as regards devolution of 
land. 

Although a presumption of correctness 
attaches to the pedigree-table contaiued in the 
Record of Rights unde - S. 41 of the Land 
Revenue Act, that presumption does not 
extend to an entry made in the pedigree-table 
with respect to an extraneous matter entirely 
unconnected with the questions of the relation¬ 
ship. as for instance, devolution of lands in a 
village. If such entries appear on the face 
of them to be erroneous, a Court would be 
justified in not accepting them. 

rE 446 C 2; P417C 1| 

(b) Civil P.C., 0. 41, R .27—Farther evidence 
is not allo oed in second appeal-Civil P.C. 0. 42. 

Rule 27 of Order 41, Civil Procedure Code 
does not authorise an appellate Court to 
allow the production of additional evidences 
second appeal. 2 Pat. 676 P. C. Diet. 

[P.441, C. 2) 

Hasan Imam, Ab lul Rashid and 
Badri Das —for Appellants. 

Tek Chand, Noor-u l-Din and .V iaz 
Muhamma /—for Respondents. 

Broadway, J.— The following pedi¬ 
gree-tables [ vide page 446 ] will as¬ 
sist in the appreciation of this case: — 

On the 17th of November 1920 the 
plaintiffs instituted a suit against the 
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defendants claiming possession, by 
redemption, of 200 ghumaons, 6 
kanals, 11 m arias of land situate in 
Mauza Melimmunwali in the District 
of Sheikhupura. They alleged that 
the land in question had been mort¬ 
gaged by Muhammad Bakhsh and 
Sultan (Table A) to Miran Bakhsh 
(Table B) for Rs. 1,200 under a duly 
registered deed executed on the 15th 
of March 1880 ; that Miran Bakhsh 
had transferred his mortgagee rights 
to Wali Muhammad, Ali Muhammad 
and Muhammad Bakbsh (Table C) ; 
that the said tran9feiees and their 
descendants had been since, and were 
still, in possession of the said land as 
mortgagees and refused to allow the 
plaintiffs to redeem the same on pay¬ 
ment of the mortgage money. 

Nur Ilahi, defendant No. 2 (Table 
B), and Hakim Ali, defendant No. 8 

am put * n no appearance. 

Allah Bakhsh, defendant No 1 (Table 
B), admitted the allegations made in 
the plaint. The remaining defendants 
admitted that the land in suit had 
been mortgaged to Miran Bakhsh as 
alleged, but pleaded that they had 
purchased the land from Muhammad 
Bakhsh and Sultan in 1890 and had 
paid oft the mortgagees a few months 
later since when they had held posses¬ 
sion as owners and not as mortgagees. 
Their other pleas are immaterial so 
tar as this appeal is concerned. 

Five issues were settled by the 
trial Court of which the first and 
fourth were as follows ;— 

(1) Does the relation of mortgagors 
ana mortgagees subsist between the 
plaintiffs and defendants Nos. 3 to 7 ? 

(4) Was the land in suit sold to 
defendants k os ^ t ° 7 by Sultan and 
Muhammad Baksh ? 

we , re decided against the 
plaintiffs and their suit was conse¬ 
quently dismissed with costs. 

The plaintiffs thereupon preferred 
an appeal to the Additional Judge 

who decreed their claim holding that 

the defendants Nos. 3 to 7 (Tahlo Pi 

had failed to discharge the onus of 
Proving the fourth issue. 

The said five defendants (Table C) 
have come up to this Court in second 
appeal and their case has been 


argued by Mr. Hassan Imam. Mr. 
Tek Chand appeared for the plaintiffs- 
respondents. Mr. Hassan Imam frank¬ 
ly conceded that the onus of proving 
issues Nos. 1 and 4 had rightly been 
placed on the plaintifls-respondenfcs 
and appellants, respectively. He also 
admitted that as the appellants had 
admitted the mortgage a presumption 
arose in fav >ur of the plaintiffs-res- 
pondents, and that this presumption 
could only be displaced by the appel- 
lants proving the alleged sale in their 
favour. He claimed, however, that 
this duty they had discharged by 
proving that they had been entered 
as owners of the suit lauds in suoh of 
the Revenue Records, since the settle¬ 
ment of lfr92-93. as were forthcoming. 
He urged that the claim made by the 
plain tiffs-respondents was the out¬ 
come of the disturbances that occurr¬ 
ed in Gujranwala in i! 19 when a 
great part of the Revenue Records 
were burnt, and that among the 
Records thus burnt wore the Mutation 
Registers which would have placed 
the appellants’ case beyond all dis¬ 
pute. In tho absence of these regis¬ 
ters, however leliance was placed on 
the Jamabandis of 1892-93, 1905-06, 
1916-17 and certain entries in the 
pedigree-table of the village proprie¬ 
tors, and it was argued that the 
learned Additional Judge had not 
attached that weight to the presump¬ 
tion of their correctness that was due 
to them owing to tho provisions of 
?• 44 of the Land Revenue Act. Now 
it cannot be denied that such Revenue 
Records vs have been produced show 

th !» q P ^! a c ut * as uwners of this land 
and b. 44 of the Land Revenue Act 

undoubtedly enacts that entries in 

such records shall be presumed to be 
oorrect. 

The learned Additional Judge has. 
however, fully realised this aspect of 
the case and has considered and 
weighed this evidence with all possi¬ 
ble care. 

In the pedigree-tables referred to 
there appear certain entries relating 
to the devolution of lands in the 
village, and it is on these entries that 
Mr. Hassan Imam lays stress. The 
learned Judge has examined these 
entries very oarefully and has oome 
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A. PIR BAKHSH 


I 

Muhammad Bakhsh, 
Plaintiff No. 1. 


Muhammad Hussain 


Hakim Ali, 
Defendant No. 8. 


Shera 


Kala, 


1 

Plaintiff 

Rahmat Ali, 

Defendant No 3. 

No. 2. 

1 


Sultan 


Nawab 

(died childless). 


Muhammad Ali, 
Plaintiff No. 4. 


B. MIRAN BAKHSH 


AUab Bakhsh, Nur Elahi, 

Defendant No. 1. Defendant No. 2. 

C. DARE KHAN 

I 


Wali Muhammad, 
Defendant No. 3. 


Muhammad Husain, 
Defendant No. 4. 


Muhammad Yusaf, 
Defendant No. 6. 

to the conclusion that no reliance can 
be placed on their correctness. It 
was contended that the learned Judge 
was not at liberty to co ne to this 
conclusion merely on an examination 
of the entries themselves, but was 
bound by S. 44 of the Land Revenue 
Act to hold them to be correct till 
some extraneous evidence had been 
produced showing their incorrectness. 
This view cannot he accepted. The 
pedigree-tables are, after all, pieces 
of evidence. They carry with them 
certain presumptions, but they can be 
examined and scrutinized with a view 
to determining their value without 
any such evidence as is suggested by 
the learned counsel. Mr. Tek Chand 
contended that the presumption of 
correctness attached only to the 
pedigree-tables so far as relationships 


i Muhammad Muhammad Bakhsh 


Has^an Muhammad, 
Defendant No. 5. 


1 _ 

I 

Muhammad Yunis, 

Defendant No. 7. 

were concerned, and that any entries 
relating to the devolution of property 
were unauthorised and, therefore, no 
presumption arose with regard to 
them. This contention is supported 
by the dictum of Martineau J. in an 
unreported case (Civil Appeal No 
239-i of 1920/ in which it was held 
that “ although a presumption of cor¬ 
rectness attaches to the pedigree-table 
(which is part of the Record of 
Rights) under S. 44 of the Land Reve¬ 
nue Act, I do not think that that 
presumption extends to an entry made 
in the pedigree-table with respect to 
an extraneous matter entirely uncon¬ 
nected with the question of the rela 
tionshiD of the persons named in the 
table.’’. On the other hand Mr. 
Hassan Imam referred to Domes 
Punjab Land Administration Manual 
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and the same learned author's Settle¬ 
ment Manual. Ia the latter of these 
treatises in Appendix VIII, page 24 
is given the form in which pedigree- 
tables are to be prepared. Paragraphs 
8 and 10 of this document seem to 
authorise the raakin ; of entries rela¬ 
ting to the devolution of lands in the 
village, although Mr. Hassan Imam 
was unable to show under what autho¬ 
rity that Appendix was promulgated 
or whether it was in force in I89i. 
Assuming, however, that these en tides 
were made in accordance with the 
requirements of the law, an entry in 
a Record of Rights is not necessarily 
conclusive. It is an entry to which 
the presumption of correctness atta¬ 
ches under tht-. provisions of S. 44 of 
the Punjab Land Revenue Act unless 
and until the contrary is proved by 
legal evidence. If the entries them¬ 
selves are inconclusive or appear on 
the face of them to be erroneous, a 
Court would be justified in not accept¬ 
ing them. In the present case the 
learned Additional Judge has pointed 
out that the case of the appellants is 
opposed to the entries in the pedigree- 
tables and has declined to accept them. 
In other words he has held that the 
presumption of correctness attaching 
to them as entries in a Record of 
lights has been rebutted. This is a 
question of fact which cannot be 
examined in second appeal. 

Apparently recognising that his 
position m regard to the entries in the 
pedigree-taoles was weak, Mr. Hassan 
Imam desired to be allowed to tender 
fresh evidence. This evidence con¬ 
sisted of certain remarks in the misl- 

^nf qia ] a* peoords of Rights. He 

on?i 0 5 ded tha J the a PPellant3 had 
only discovered the existence of this 

new evidence within the last three or 
thZ m °- r i t u hs and fcli ai tney had 
mover! W rt?° Ut r. an7 Undlie dela y. 

the said raislha^qVat. t0 It Se a n p d pear°s r 

g K rr 

possession in Court. He was asked 

no questions in regard to th«m 
apparently neither the appellants nor 
fheir counsel thought it worth while 
to make an examination of the Reve¬ 


nue Records until long after the lear¬ 
ned Ad litionai Judge had delivered 
his judgment. 

Mr. Tek Cband contended that 
rule 27 of Order 41, Civil Procedure 
^ode, did not authorise an appellate 
Court to allow the production of ad¬ 
ditional evidence in second appeal. 
Mr. Hassan Imam referred to hv'rajit 
Prntap Sahiv. Amar Singh I I) where 
their Lordships of the Privy Council 
held that ” the jurisdiction of an 
appellate Court under Order 41, rule 
27 (l) (6) of the Civil Procedure Code, 
to admit additional evidence is not 
confined to :ases in which the Court 
itself discovers a lacuna or defect and 
requires evidence to fill up or remedy 
it.” They also held “ that the Judi¬ 
cial Committee has unrestricted power 
to admit documents where efficient 
ground is shown for their not haring 
been produced at the initial stage of 
the ht gation.” In that case, how¬ 
ever, as pointed out by Mr. Tek 
Chand the High Court of Patna was 
sitting as a Court of first appeal and 
the authority, therefore, is not in 
point. 

Further, there seems to have been 
no valid reason for the deday in the 
production of this evidence. As stated 
above this evidence was actually in 

-ourt during the trial and the failure . 

to produce it was obviously due to the 
slackness on the part of the appellants 
and their legal advisers in failing to 

inspect the records with proper care. 
Ihis evidence was not tendered in 
the Lower Appellate Court and we 
cannot see our way to admit it at this 
late stage, even assuming we had 
power to do so. 


onn^f • u m admittei that the 
onus of provmg the sale lay on his 

nn\ 0 K tS ' '£ hecher a sale had or had 

and b th£ effect ? d i9 a question of f ao t 
and this question has been decided 

(1) J 93 . 3 128—2 Pat. 676—50 

I p 4 'p 183 i7o 21 a - L< J ‘ 551 “L- R- 

Ip 9'rl 23 - 1 Pat -L. R. 345- 
4 P. L. T 447 -33 M. L. T 

“ £ W. a. «T-M <XLJ. 318- 

™ T b ?• i 259 -« M. L. J. 
" W - 728 - L - B - 9 
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against the appellants by the learned 
Additional Judge. In coraming to 
his decision the learned Judge has not 
contravened any legal principles, and 
we are not, therefore, competent to 
examine the correctness of his finding. 

The appeal fails and is dismissed 
with costs. 

Appeal dismissed. 
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Shadi Lal, C. J. and 
Le R08SIGN0L, J. 

The Lahore Bank, Limited, in liqui¬ 
dation —Decree-holder—Appellant. 

▼. 

Ghulam Jilani minor through Mt. 
Zaiwar Nisha#— Respondent. 

L. P. A. No. 53 of 1923, Decided on 
27th November 1923, from the order of 
Harrison, J. in C. A. No. 340 of 1922 
D/- 6cn January 1923. 

* (a) Minor— Decree against. • 

A de;ree is not invalid merely because it is 
issued against a minor. 31 A. 572 (P. C.) Foil. 

IP. 448, C. 2] 

♦ ( b) Execution—Executing Court cannot 
go into validity of decree. 

An executing Court has no jurisdiction to 
criticize or go behind the decree ; all that con¬ 
cerns it is the execution of it. It the decree 
should be annulled that is not the funnfcron of 
an executing Court. 44 C. 627 Foil. [P. 448, C. 2J 

Sohan Lal— for Appellant. 

Abdul Ghani —for Respondent. 

Le Roosignol, J. —This Letters Pat¬ 
ent appeal arises out of the following 
faots. 

The liquidation Judge Lahore made 
an order for payment of 1165-5 0 
against ‘Gulam Jilani minor son of 
Muhammad Zaraan’. 


decree was ex facie invalid and con- 
sidered that Jangli Ram v. Laddu 
Bam (1) was an analogous case. 

We ire unable to accept either of 
the reasons adopted by the Court be¬ 
low. The decree is certainly in exist¬ 
ence ; it on the record for all who 
have eyes is to see ; a decree is not in¬ 
valid merely because it is issued 
against a minor. 

A reference is made in Jangli Ram 
v. J^addu Ram (1) to a principle laid 
down in Chuck v. rremer (2) that there 
must be a valid decree in existence, 
which has not ceased to be operative 
and is capable of execution, but this 
clearly means that the decree must 
exist and that it has not been satis¬ 
fied and the relief granted is of such 
a nature that it is capable of execu¬ 
tion. 

It has no reference to the procedure 
of the Court which issued the decree. 

With all respect, Jangli Ram v. 
Laddu Ram (1) appears to us to miss 
the real point, which is not whether a 
decree has no force, but how, and by 
what Court the decree is to be render¬ 
ed of no force. 

However, that may be, the matter 
is concluded by the decision in Kali- 
pmla Sarkar v. Hari Mohan Dala (3) 
and Rashid-ud-Nissa v. Muhummad (4) 
and there is no difference in principle 
between thoso cases and this. 

The broad and clear rule is that an 
executing Court ha9 no jurisdiction to 
criticize or go behind thedecrej, all 
that concerns it, is the execution of it. 
If the decree should be annulled, that 
is not the function of an executing 
Court. 

We accept the appeal with costs 
throughout, set aside the orders of the 
Courts below and direct that execution 
be allowed. 

Appeal allowed. 


That order is enforceable as a de¬ 
cree. but the executing Court refused 
execution on the ground that the 
minor had not been represented 
before the liquidation Court and there¬ 
fore no decree existed. 

The Hon’ble Judge in 'Chambers 
concurred on the ground that the 


1) [1919 4 Pat.'L.J. 240-50 1.0. 
529- 1919) P.H.C.C. 105 (F.B.) 

2) [1896 16 L.J., Ch. 92-2 Ph. 113- 
l Coop. C. C. 338. 

3) [1909] 44 Cal. 627. 

4) [1917] 31 All. 572. 
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MOTI Sagar, J. 

Rehna and another —Petitioners. 


Lahore 449 


v. 

Emperor —Opposite Party. 

Cr. Rev. No. 1026 of 1923, Decided 
on 22nd October 1923, from the Order 
of Dt. Mag. Gujranwalla, D/-27th 
April 1923. 

% Penal Code, S. 441—Trespass without the 
specified-intent is not criminal trespass though 
the act maybe unlawful or may be a tort. 

A girl shortly before she was to be married 
disappeared from the house of her parents. 
The acousedwent to the bouse of complainant 
with whom she was said to be living after her 
disappearance. They also removed the girl who 
was not lawfully married to the complainant 
from that place. 

Held- that no offence was committed as there 
was no ciminal intent as defined in S. 441 I 
P. C, Every trespass is not criminal trespass! 
There mast be an inteDt speoifled in S. 441. Al- 
though the Aot may be unlawful and may be 

th«(^ h \ 0 V hB . C ' TI !n law wil1 r68traiD °r which 
the Civil Court will compensate the injured 

party in damages still it does not necessarily 

constitute an offence under 8. 441, [P.449 C.l,3| 

Gobind Ram Khanna— for Peti¬ 
tioners. 

Nemo —for the Crown. 

Moti Sagar, J.-This is an appli- 
cation for revision of an appellate 
order of the District Magistrate of 
Gujranwala upholding the convictions 
and sentences imposed on the peti- 
tioners by the trial Magistrate under 
S 449, Indian Penal Code. It appears 
(that one Aft. Sultano disappeared 
jfroni the house of her parents shortly 
before she was to be married and her 
whereabouts could not be traced for 
some time. Shortly after it was 
dwooverod that she was living with 
one Khanu who is the compCanWn 
the present case and it is alleged that 

went to thY 5 elations » 12 in number 
went to the house of Khanu in his 

rirlTrnm f ,° rcibly removed the 

fo \hl h. that F' aCe - After her return 
tano h in«Hf S ! *? her P ar ents Afsf. Sul. 

* Und6r S - 
Khanu alleging ?hat she ’b H g h D8t 
forcibly kidnapped and she had &£ 
compelled to go through a form of 

wUr ia Thi S Tomnl K ^f nU against her 
AfterWa i rd ? T h f Du78 a Cd dl t 8 o mi h 98 a e v d e 
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(Moti Sagar, J.) 

lodged a complaint to the police 
against the twelve persons who had 
removed the girl from his house in 
his absence with the result that four 
persons, namely, Rehana, Tariji, 
Sadu and Baqri were chalaned 
under S. 452, Indian Penal Code. 
Out of these four persons two, namely 
Rehana and Tariji, who are the peti¬ 
tioners in the present case, were then 
absconding and the other two Saddu 
and Baqri were convicted by the 
Tahsildar of Hafizabad and senten¬ 
ced to a fine of Rs. 40 each. A year 
later Rehana and Tariji also were 
arrested and placed on their trial 
before Lala Harnam Das who had 
suecceded Pandit Gopi Kishen as 
Tahsildar of Hafizabad. They were 
found guilty and sentenced to three 
months’ rigorous imprisenment and 
a fine of Rs. 20 each. Their appeal 
to the District Magistrate was dis¬ 
missed and they hare now come up 
on revision to this Court. 

The only point urged before me is 
that the facts alleged do not consti¬ 
tute a criminal offence and that the 
petitioners are consequently entitled 
to an Scquittal. After giving full 
consideration to the argument of the 
learned Vakil for the petitioners I am 
of opinion that this contention is 
sound and must prevail. In order to 
constitute an offence under S. 448 

Jh.,'* > P r al , J C ?' le ’ is notary 

that it should be proved that the 
accused committed criminal trespass 
atd tha.t such criminal trespass was 
committed by making an entry into 
or remaining in a building, tent or 
vessel. Criminal trespass has been 
defined in S. 141, Indian Penal Code 
as entry into or upon property £ 

to commit 3 ,! 0 " another with intent 
to commit an offence or to intimidate 

s?o S n oT an K° 7 any P6rson in P° sses ’ 

slen that tt property - It will be 

1S the h inL? 9 ? S8ence of the offence 
the intent in committing the 

not P ^rd- an M raerely to trespass is 
not ordinarily an offence. It has 

mult h repeat ® dly held that it. 
must be proved that some crimina 

intent was present in the mind of thel 
tha^bee and 11 d ° 0S not at a11 foll °w 

nnAt m 0 an aot 18 unlawful and is 
one that the civil law will restrafn 0 ] 

whioh it will compensate thi 
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injured party in damages, it is neces¬ 
sarily criminal (Ratan Lai’s Law of 
Crimes, page 941). In the present 
case there is nothing to show that 
the trespass was committed with one 
of the intents specified in the section. 
The girl had been removed from the 
house of her parents and when her 
whereabouts were discovered it was 
only natural that the parents should 
go to her and persuade her to return. 
There is nothing to show that the 
girl had been lawfully married to the 
complainant. In these circumstances 
I do not think that the facts alleged 
are sufficient to sustain the convic¬ 
tion. I accept the application for 
revision, set aside the convictions 
and acquit the accused. 

Revision accepted. 
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Shadi Lal, C. J. and Fforde, J. 

Sohrab —Convict -Appallant. 

v. 

The Crown —Opposite Party. 

Crim. Rev. No. 997 of 19i3, De<ided 
on 14th January 1924, from the order 
of Sess. J. Dera Ghazi Khan, D/-18th 
August 1923. 

Penal Code, S. SOI—The alleged offence must 
be proportionate to provocation. 

Ou the morning of the day in question the 
appellant returned to his house from his field 
and found his one wife reproaching his second 
wife that her daughter was a loose womaj 
and had contracted an intimacy with a Mochi. 
On hearing this conversation between the two 
women the prisioner who was hilling an axe 
n his hand attacked and killed in quick 
juccession his two wives and daughter. 

Held : that the facts did not constitute any 
grave and sudden provocation such as is con¬ 
templated by law, and therefore the appellant 
had been rightly convicted of murder. 

(P. 451 C. 1] 

Sugar Chand and Niaz Muhammad 
for Appellant. 

Nemo —for the Crown. 

Shadi Lal, C. J.—The appellant 
Sohrab, a Biloch of the Dera Ghazi 
Khan District, has >een convicted of 
having, on the morning of the 11th 
May 1923, killed three persons, name¬ 
ly, his two wives Mt. Ghulam Fatima 
and Mt. Wasai and his daughter Mt. 


Bahar Khatun; and has been sentenc¬ 
ed under S. 302. Indian Penal Code to 
the penalty of death. 

The facts of the case are simple and 
do not admit of any dispute. There 
is ample evidence on the record that 
Mt. Bahar Khatun, who was an 
unmarried girl of 20 years of age, 
had contracted a liason with one 
Ramza Mochi who used to live in a 
house adjoining that of the prisoner. 
This intimacy led to the preg¬ 
nancy of the girl. The paramour on 
hearing of the pregnancy abscond¬ 
ed from the village about a fort¬ 
night before the date of the crime, 
and the girl in order to prevent a 
scandal procured an abortion about one 
week before the date in question. On 
the morning of the 11th May the 
prisoner re'.urned to his house from 
his field, and found his wife, Mt. 
Wasai reproaching Mt. Ghulam 
Fatima that her daughter was a 
loose woman and contracted ao in 
timacy with a Mochi. On hearing 
this conversation between the two 
women the prisoner, who was holding 
an axe in his hand, attacked Mt. 
Ghulam Fatima with the weapon and 
killed her on the spot. He then attac¬ 
ked in quick succession Mt. Wasai 
and Mt. Bahar Khatun with the same 
weapon, and killed them instantane¬ 
ously. 

The prisoner has admitted all along 
that he killed the three women by 
inflicting injuries with an axe, and 
unless he can bring his case within 
one of the exceptions to S. 300, he is 
clearly guilty of murder. The learn¬ 
ed Vakil, who has argued the case on 
his behalf, contends that it was on 
the morning in question that the pri¬ 
soner came to know for the first time 
that his daughter had contracted an 
intimacy with a Mochi , and that in a 
fit of anger he killed not only the 
daughter, but also his two wives who 
are alleged to have connived at the 
intrigue. The learned Vakil asks us 
to hold that the provisions of excep¬ 
tion I to S. 300 are applicable to the 
case, and the offence committed is 
not murder but culpable homicide not 
amounting to . murder. To this con¬ 
tention we are unable to aoceau- 
We entirely accept the princip 
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enunciated in Reg. v. Welsh (1) 
whioh has been cited with approval 
in The King v. Lesbini (2) that 
“there must exist such an amount of 
provocation as would be excited by 
the circumstances in the mind of a 
reasonable man, and, so as to lead the 
jury to ascribe the act to the influ¬ 
ence of that passion”. There can be 
no doubt that the provocation must be 
such as will upset, not merely a hasty 
and hot-tempered person, but one of 
ordinary sense and calmness. Judged 
by this standard the facts relied upon 
by the accused do not constitute any 
grave and sudden provocation such as 
is contemplated by law. We must, 
therefore, hold that the appellant has 
been rightly convicted of murder and 
that the sentence of death is the only 
appropriate punishment which can be 
awarded to him. 

Confirming, therefore, the sentence 
of death, we dismiss the appeal. 

Appeal dismissed. 

(1) 118*91 11 Cox. 336. 

(2) (19I4J 3 K. B. 1116-84 L. J.. K. 

B. 1102—112 L. T. 175. 
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Abdul Raoof and Harrison, JJ. 

Emperor through Dadda — Com¬ 
plainant-Petitioner. 


v. 

Achhar Singh an l others— Accused— 
Respondents. 

Cr. Rev. No. 1182 of 1923, Decided 
on 10th September 1923, from Sess. J. 
Amritsar, D/- 16th June 1923. 


Criminal P. C. 9 S. 
of acquittal under 


ed . 


4*8~Revision from order 
S. 418 should not be allow - 


A. reference under 8. -138 should not ordi 
narily be entertained where the object is to se 
-aside a" order ofaojuittal passed by a lowe 

0Ur *' IP. 453. C, 2 

Government Advocate-for Petition 
t r* 


Nemo for Respondent. 
Orde r of Reference.— The 

this case are as follows :— 


facts of 


On 10th July 1922 in the mornim 
when Mangal alias Dadda was plougl 
ing, the four aocused Achhar Sing! 


Mula OlU^riy v u uiugu nuu UA&.U& 

Singh attacked him with chhavis, 
hatchets and dangs and thereby 
caused grievous hurt to him. 

The accused were acquitted b.y Sar- 
dar Bahadur Sardar Arur Singh, 
Magistrate 1st Class, Amritsar, on 
23rd January 1923. 

The proceedings are forwarded for 
revision on the following grounds 
Achhar Singh, Mula Singh, Vir 
Singh and Lakh a Singh, Jats of 
Miran Kot, were Chalaned under S. 
326, Indian Penal Code, for causing 
grievous hurt with sharp weapons to 
Dadda, Christian, of the same village 
on 11th July 1922. The first informa¬ 
tion report was made at 10 a. m. on 
the same day. 

The medical evidence of Dr. Jamna 
Das shows that Dadda had the upper 
joints of the 3 middle fingers of his 
right hand clean cut off, an incised 
wound bone-deep on the right should¬ 
er, and lathi marks on the left thigh 
and right hand. The Doctor said that 
the.injuries to the fingers were “doubt¬ 
ful’*, as the thumb and little finger 
were uninjured. 

Dadda stated that ho was attacked 
by the four accused, while ploughing 
because he would not allow to take 
his manure He had a prani or stick 
in his hand, with which he carried the 
blow of Achhar Singh's Chhavi. The 
weapon struck his three fingers and 
cut them oil. Mula Singh struck him 
with a Chhavi, Lakha Singh with a 
takwa, and Vir Singh with a dang. 

1 he statement of the complainant 

W n a n S . C f O i r ^ Orat0d by Sidhu ’ aud Sheru 
t>on ot bhihan. 

. accu ; !e 1 d Pleaded that the case 
had been fabricated, because of the 
dispute about manure. Defence evi- 

fithf 8 W f S f. roduced t0 Prove that no 
fi 0 ht actually occurred. 

Arur 6 Sin»h° ri *Sardar 
gh, I relying mainly on the 

medical evidence held that the case 
Dadd*’?* . He Presumably meant chat 
?olu d n Jr-r JUnCS WCr ° 8eif -»aflioted, or 
friind Th 8UI,ered at lhe bands of a 
acqiuted W “ e acCord *** 

noUoe d tVt P h P 0 Ued t0 V eTision - 1 ‘"sued 

notioe to the accused, overlooking th* 

no? di‘ s a rh tde7 i iad . b86U ac( l uitfc ed and 
not discharged. It is, I know, most 
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unusual for the High Court to inter¬ 
fere with an acquittal on the revision 
side. In the present case, however, 
I hold that there has apparently been 
a serious miscarriage of justice. It is 
unlikely that the Local Government 
would appeal in a private case of this 
kind, and I, therefore, consider that it 
should be reported to the High Court 
under S, 438 Criminal Procedure Code, 
with the recommendation thit a re¬ 
trial should be ordered, the acquittals 
being set aside. 

The fact that on the 21st December 
1912 Dadda applied for leave to com¬ 
pound the case, on the ground that 

had not enough evidence, does not, 
fn my opinion, affect the case. 

A village Christian would naturally 
be subjected to every kind of pressure 
in order to induce him to give up a 
case against Jat proprietors. The ap¬ 
plication does not, therefore, show 
that the case was a false one. 

It is practically impossible to sup¬ 
pose that a man would deliberately 
maim himself for life in order to 
Support a case against four of 
his fellow-villagers. The medical 
evidence on the point is certainly 
••doubtful”, but not in the sense in 
which the Magistrate uses the word. 
I see no difficulty in believing that 
•''’•ce fingers of Dadda's right hand 
were cut off in a fight without injury 
to the rest of the hand. Dadda was 
grasping a stick at the time, and his 
thumb and little finger may very well 
Live been out of the way of the blow, 
'.t is contrary to human nature to 
suppose that such serious injury 
would be self-inflicted or voluntarily 
suffered, out of mere spite. Dadda's 
statement is corroborated by evidence 
which there is no reason to disbelieve. 
A man in his position would not be 
able to produce a large array of wit¬ 
nesses: but the injuries themselves 
are his main evidence. 

1 accordingly submit the case to the 
'Ugh Court, recommending under S. 
438, Criminal Procedure Code, that, 
as special case, the order of acquittal 
)>e s^t aside and a retrial < rdered. 

Order of the High Court — 

Achhar Singh, Mula Singh, Vir 
Singh and Lakha Singh were Chain¬ 
ed under S. 32«, Indian Penal Code, 
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for having caused grievous hurt with 
sharp weapons to one Dadda Chris¬ 
tian. They were tried by Sardar 
Bahadur Sardar Arur Singh, Hono¬ 
rary Magistrate, 1st Class, Amritsar,- 
and were acquitted for want of proof. 
Mr. W. Malan, Sessions Judge, Am¬ 
ritsar, has made a reference under S. 
438, Criminal Procedure Code, recom¬ 
mending that as a special case, the, 
order of acquittal be set aside and a 
retrial ordered. It has repeatedly 
been held by almost all the High 
Courts that ordinarily the High Court 
should not entertain a reference under 
S. 438, Criminal Procedure Code, the 
object of which is to have an order of 
acquittal passed by an inferior Court 
set aside, t tide 24 All. 34 J; and 
25 All. 128. The latest authorities 
on the subject are 6 115 I. C. (Mad. 
F. B.) 615 and 62 I. C. 'All.), 869. 
There is no special reason why we 
should make an exception in this 
particular case. 

We accordingly refuse to accept 
the recommendation. Let the papers 
be returned. 

Revision not allowed. 
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Shadi Lal, C. J. and 
Le rossignol, J. 

Mt Raghi —Defendant—Appellant. 

v. 

Baza —Plaintiff—Respondent. 

L. P. A. No. 39 of 1923, Decided on 
12th November 1923, from the decree 
of Broadway, J., D/- 11 th December 

1922. 

Custom (Punjab)—Alienation — -4u.'ans of 
Talgang Tahsil can dispose of ancestral pro¬ 
perty by gift or will. 

Ancestral property can be gifted without 
aDy restriction by sonless Awans of the laia* 
gang Tahsil consequently it can also be willed 
away. 3uoh a presumption was, hov ! e ™ r ,’ 
rebutted by an entry ia the riwaj-i-am _of 11 m. 

[P. 453, o. ij 

Ghulam Alohiuddiin —for Appellant. 

AT. c. Mehra and H. D. Bhalla— for 

Respondent. 

Judgment—The sole question for 
determination in this appeal is whe¬ 
ther a sonless Await of Kot Sarang in 
Tahsil Talagang is competent to 
make a tistamentary disposition 
his ancestral estate. Now, there are 
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.several judgments to the effect that a 
sonless Awan of Talagang Tahsil has, 
kn unrestricted power to make a 
[gift of his ancestral property.. Vide, 
inter alia, 46 P. R., 19t>0 and 8 P. R. 
1906; and Mr. G-hulam Mohy-ud-Din, 
who has ably argued the case for the 
appellant, contends on the authority 
of 48 P. R. 1903 (F. B.) that, as the 
power of gift has been proved to 
exist in the case of Awans, an initial 
presumption arises that there is a 
co extensive power of testation. The 
presumption is, however, rebutted 
by an entry in the Riwaj- i-am com¬ 
ped in 1901 which shows that Awans 
[are not entitled to dispose of their 
'ancestral property by will, vide 
answer to Question No. 78 at page 53 
of Tribal Custom in the Jhelum Dis¬ 
trict (Talagang was a part of Jhelum 
District at that time.) 

Our attention has been invited to 
some judgments of the Punjab Chief 
Court in which it has been pointed out 
that the Riwaj-i am . compiled by 
Mr. Talbot is not a satisfactory 
document; but no adverse criticism 
has been or can be, levelled against 
the entry relating to the testamentary 
power of the Awans. 

We accordingly concur in the con¬ 
clusion of Mr. Justice Broad vay and 
dismiss the appeal with costs. 

Appeal dismissed. 
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Moti Sagar, j. 

Harnam Singh- Petitioner. 

V 

The Crown —Opposite Party. 

of 1923 ’ Decided 
on 27tb November 1923, from the 

AprH mf 688 ’ J * Jullundur ’ D/-2lst 

defence. 44 0. 66 Re), on. The fact that the 


under wrong description is not sufficient to 
indicate, that the accused had any dishonest 
intention in removing them. [P 454 C 

Amolak Ram— for Petitioner. 

Dalip Singh —for the Crown. 

Moti Sagar, J. — One Harnam 
Singh, who was foreman of the 
Kbalsa National Press in the City of 
Jullunder, has been found guilty by a 
Magistrate of having committed 
theft, and has been sentenced under 
S. 381, Indian Penal Code, to undergo 
one year’s rigorous imprisonment and 
to pay a fine of Rs. 50. On appeal to 
the Sessions Judge his conviction and 
sentence have been upheld. He has 
now come up in revision to this 
Court. It is alleged on behalf of the 
prosecution that the petitioner remov¬ 
ed several bags of type from the 
press without the consent and permis¬ 
sion of his employers, that he des¬ 
patched these articles by train to his 
house in the Rawalpindi District and 
that he thereby committed theft as 
defined iu S. 381, Indian Penal Code. 
The removal of the articles is not 
denied by Harnam Singh, but it is 
pleaded that things belonged to him 
and that he removed them, because 
his employers failed to carry out 
their part of the contract, whioh was 
that they would either take him as a 
partner in their business or purohase 
those materials from him for their 
press. The learned Sessions Judge 
has not given any finding on the 
question as to whether the articles 
removed did, or did not belong to the 
complainants. He is of opinion that 
the onus of proving ownership of the 
property lay upon the complainants 
and that they have failed to disoharge 
this onus. But he is also of opinion 
that the question of the ownership of 
the Property is entirely immaterial 
tor the decision of this case, in as- 
much as it was admitted by the peti¬ 
tioner that he had removed the arti¬ 
cles from the complainant’s posses- 
sion, and that it must be presumed 
that the removal must have been 
made with a dishonest intention. In 
coming to the conclusion that the 
removal was dishonest, the learned 
Sessions Judge has taken two things 
mto consideration (1) that the arti¬ 
cles were removed .clandestinely, and 
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(2) that they ware booked from the 
Jullunder Station to Rawalpindi as 
locks and not as type. In my opi¬ 
nion the learned Sessions Judge has 
not taken a correct view of this 
matter. 

It has been repeatedly held that 
the removal of property in the as¬ 
sertion of a bona fide claim of right, 
though unfounded in law and fact, 
does not constitute theft, but that a 
mere colourable pretence to obtain or 
keep possession of property does not 
avail as a defence [Harendra Narayan 
Das v. Rarnjan Khan (1) and Arfafl 
Ali v. Emperor (2)]. In this case it 
is clear that there was a bona fide as¬ 
sertion of right on the par; of the 
accused with regard to the arti¬ 
cles removed, and the claim was not 
a mere pretence. The fact that the 
things were removed secretly and 
were despatched, t) Rawalpindi as 
locks and not as type is not sufficient, 
in my opinion, to indicate that the 
accused had a ay dishonest intention. 

I do not, therefore, think that the 
conviction under S. 381, Indian Penal 
Code, can be supported. I set aside 
the conviction and acquit the accused. 

Revision accepted. 

(1) [1913] 41 Cal. 433—18 C. W. N. 

397—23 I.C. 506—15 Cr. L.J. 298. 

(2) [1916] 44 Cal. 66-36 I. C. 136— 

20 C.W.N. 1270-17 Cr. L.J. 456. 
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Moti Sagar, J. 

Emperor —Petitioner. 

v 

Jawali and another— Respondents. 

Cri. Rev. No. 1491 of 1923, Decided 
on 26th November 1923. from Dt. Ma¬ 
gistrate, Gurgaon. 

Criminal P. C. t S, 668—Second class Magis¬ 
trate can't pass any order under the section , 

A second class Magistrate cannot pass an 
order under 8. 562. He should in a fit case 
record his opinion to that effect and should 
submit to a Magistrate of the First Class or a 
Sub-Divisional Magistrate for orders. 

[P 451 C 2] 

Nemo —for Petitioner. 

Sain Das— for Respondents. 

Facta 

The accused entered ChaDdan cora- 
lainant’s choubara in broad day 'light 


and stole a wooden box containing 
ornaments and clothes worth Rs. 156. 
The box was subsequently recovered 
by the police in fact and the accused 
were challaned in the Court of the 
Magistrate, 2nd class, Rewari. The 
Magistrate found both the accused 
guilty, and gave the sentence as noted 
above under S. 562, Criminal Proce¬ 
dure, Code. 

The proceedings are forwarded for 
revision on the following grounds .— 

1. That the order passed by the 
Magistrate, 2nd class, Rewari, is ille¬ 
gal, the punishment awarded not be¬ 
ing permissible under S. 454, Indian 
Penal Code. 

2. That a M agistrate of the 2nd class 
is not competent to award sentence 
under S. 562, Criminal Procedure Code 
Under the proviso to this section he 
can only submit the proceedings with 
his opiniou l'or the orders of a compe¬ 
tent authority. 

3. That the offence committed by 
the accused is not of a trivial nature, 
the punishment awarded under S. 454, 
Indian Penal Code, being ordinarily 
three years and fine. 

4. That the antecedents of the ac¬ 
cused who are aged about 17 do not 
justify the sentence. 

For these reasons I submit the file 
of the case to the High Crurt with 
the recommendation that the order be 
set aside and the Magistrate called 
upon to pass a fresh sentence in ac¬ 
cordance with law. 

Moti Sagar, J.—I agree with the 
District Magistrate in holding thati 
it was incompetent for a 2nd classl 
Magistrate to have passed orders 
under S. 562 of the Criminal Proce¬ 
dure Code himself, and that he should 
have submitted the case to a 1st class 
Magistrate or a Sub-Divisional Ma¬ 
gistrate for orders with his report, if 
he was of opinion that the case was 
a fit one for the exercise of powers 
under that section. I set aside the 
order and remand the case to the Ma¬ 
gistrate concerned with a direction 
that he should pass fresh orders in 
accordance with law keeping in view 
the provisions of S 562 in the new 
Criminal Procedure Code, 

Case remanded. 
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Scott-Smith and Harrison. JJ. 

Ram J/eAr-Plaintiff— Appellant. 

v 


Pali Ram —Defendant—Responden t. 

S. A. No. 967 of 1919. Decided 
on 4th February 1924 from D. J. Kar- 
nal, D/-7th January 1919. 

* (a) Civil P. C„ 0. 41 R. 25—Findings ar e 
conclusive in second appeals. 

The findings under O. 41 R. 35 are not o pen 
to attack on the evidence in second appeal, as 
they are in first appeal. (P 455 C 2] 

(6) Punjab Courts Act, S. 41—Finding as 
to custom. 

A finding under 0. 41 R. 25 as regards cus‘ 
tom can be challenged without a oertifloate 
referred to in S. 41. jp 455 c 21 

Sagar Chand and Sheikh Niaz Mo¬ 
hammad—tor Appellant. 

Shamair Chand —for Respondent. 

Scott-Smith, J,—A return has now 
been made by the District Judge to 
this Court's orders of remand of the 
13th January and 11th December 1922. 
The finding on the first issue is in 
the affirmative, on the second that the 
plaintiff’s father had not an unfetter¬ 
ed right of alienation with regard to 
these properties, on the third that 
there is a special custom in the locali¬ 
ty in which the parties’ villages are 
situate which makes ancestral pro¬ 
perty in the hands of the next holder 
liable, for the just debts of his prede¬ 
cessor, and on the fourth that the de¬ 
fendant has made improvements va¬ 
lued as follows :— 


On property B. Rs. 2,5(0/- 

On property C. Rs. 450/- 

On property D. R s . 821/- 

At the hearing Mr. Shamair Chand 

on behalf of the respondent raised two 
preliminary points. 

t T j at findiLgs of fact by the Dis- 
trict Judge upon the issues remanded 

us and Cann0t 56 challeDged before 


dndl h 6 3 as regards ou: 
certifW 0 t K be . challen S ed without 

certificate, having regard t° s. 41 (1 
of the Punjab Courts Act. 

, f. B «w first point it wi 

held in 7 All. 765 (F B) th* 

r h ® n . the finding and ’ eridenc 
/upon issues remanded under Orde 


41 


It. ZO 




are returned to the High Court the 
finding is conclusive and cannot bei 
challenged on the evidence before the! 
High Court as in first appeal. The 
ratio decidendi was, that a second ap¬ 
peal is not allowed on questions of 
fact. This was followed in a case re¬ 
ported in 42 Indian Cases 128, and 
in 24 Cal. 98 the same view 
was taken. We agree with the 
decisions in these cases and we hold 
that the findings of fact returned to 
us by the Lower Appellate Court can¬ 
not now be challenged. 

A 3 regards the second point it is 
pointed out that under S. 41 (3) of the 
Punjab Courts Act no appeal lies to 
the High Court from a decree passed 
in appeal by any Court subordinate to 
the High Court regarding the vali¬ 
dity or the existence of any custom 
or usage unless the Judge of the Lo¬ 
wer Appellate Court has certified that 
the custom or usage is of sufficient 
importance, and that the evidence 
regarding it so conflicting or uncer¬ 
tain that there is such substantial 
doubt regarding its validity or existen¬ 
ce as to justify such appeal. It is urged 
that the finding on the 3rd issu« sent 
down should be considered as part of 
the original judgment of the Lower 
Appellate Court and that therefore it 
cannot be challenged without a cer- 
tificate. It was urged on the other 
side that the appeal was rightly ins¬ 
tituted without a certificate because 
at that time there was no contention 
regarding the validity or existence of 
any custom. What was urged at the 
original hearing was that the Lower 
Appellate Court ought 10 have 

framed an issue upon a point of ous- 

tom which it had not done and we 
were asked to frame such an issue 
and remand it for trial. In our opi- 
mon the same reasons, which preventl 
a finding of fact by the Lower Appel- 
late Court on an issue remanded to itl 

from being challenged in this Court] 

do n°t apply t0 a decision 0 n a quee -1 

• i n •j O CU9t0ra so remanded. All thaJ 
un d ° ( ffn L in 3,41 is thafc no appeal" 
the vlfid-? the Hi ? h Courfc yarding 

tot t7 . ° r eiI9t6a ™ ofanyous- 
tom without a certificate by the Judge 

of the Lower Appellate Court. There 

is no provision that when once an 
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appeal has been properly filed, a cer¬ 
tificate should be required at any sub¬ 
sequent stage of the hearing. The 
proviso to sub-S. (3) lays down that an 
application under sub-S. (3) shall 
not be received after the expira¬ 
tion of thirty days from the 
date on which the decree of the Lower 
Appellate Court was passed and this 
proviso, in our opinion, clearly shows 
that the provision as to a certificate 
was only intended to apply as a con¬ 
dition precedent to the filing of an 
appeal and not as condition precedent 
to the challenging of a finding on a 
question of custom remanded to the 
Lower Appellate Court. Once an ap- 
pcal has been legally instituted in 
this Court, the appellant can contest 
at the hearing any findings of the 
Appellate Court which are against 
him so long as he has taken excep¬ 
tion to them in his grounds of ap¬ 
peal. 

This is his right and we do not 
think that it should be taken away 
from him unless there is a clear pro- 
vision of the law ,to this effect. We 
do not find anything in S. 41 (3) which 
supports the position taken up by the 
respondent’s counsel and we hold that 
the finding! on a question of custom 
now submitted to us can be challen¬ 
ged in this Court. 

The finding on the first issue and on 
the fourth issue as to the value of the 
improvements cannot be challenged 
before us ; that on the second issue is 
not challenged. The finding on the 
third issue, however, is challenged by 
counsel for the appellant who urges 
that it has not been proved that 
there is any special custom in this 
locality which renders ancestral pro¬ 
perty liable in the hands of an heir 
for payment of the debts of his prede¬ 
cessor. In our opinion the learned 
District Judge has arrived at his find¬ 
ings on this issue on insufficient ma¬ 
terials. He says that 13 instan¬ 
ces have been cited by the witnesses 
from the locality in question in which 
a decree has been obtained ar.d either 
executed against the immoveable pro¬ 
perty of the judgment-debtor after 
the death of the latter without ob¬ 
jection by his heirs or in which 
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the heirs had compromised. The 
commissioner who made a local 
inquiry and recorded the evidence in 
which these instances were referred 
to, has pointed out that the evidence 
in support of them is defective. The 
learned District Judge says that some 
of them are supported by documents. 
But counsel has not been able to point 
out to us which of them are so 
supported, and in our opinion, they 
have not been properly proved. The 
learned District Judge also admits that 
many of the instances are not indeed 
instances of execution of a decree 
against ancestral landed property 
after the death of the original judg¬ 
ment-debtor. Under the circumstances 
we are quite unable to regard this 
evidence as sufficient to prove that 
in the locality where the parties 
reside ancestral immoveable property 
is liable in the hands of the next 
holder for the just debts of his 
predecessor. 

We held in our original order of 
remand that the prior mortgages on 
the properties A and B had not been 
proved while those on C and D had 
been proved. B was a vacant site 
when it was mortgaged to the res¬ 
pondent in 1915 and he built a pacca 
house on it since that date, or it is 
possible that he began it just at the 
time of mortgage and completed it 
afterwards. He had no right under 
the terms of the mortgage to build 
a house at a cost of Rs 2500/- on the 
property of a minor and make it 
difficult if not impossible, to redeem 
it. As regards the property C it is 
clear from the ©Id mortgage deeds 
that the materials belong to Jai Ram 
and it was agreed that at the time of 
redemption he could either remove his 
materials or clai rathe value of them. It 
is also probable having regard to the 
evidence of Sudan that the building 
was constructed prior to the mortgage 
of Jai Ram. The property D had been 
in mortgage for a great many years 
and the improvements thereon were 
also made very long ago and in the 
life time of the minor’s father without 
any objection being made by him. In 
our opinion the mortgagee is entitled 
to the value of the improvements on 
these two properties. 
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We, therefore, aceept both the ap¬ 
peals. In appeal No. 967 we decree 
the plaintiff’s olaira conditional on 
payment of the mortgage-money of 
Rs. 300/- plus Rs. 821/-. the value of 
the improvements. In appeal No. 968 
we decree the claim conditional on 
payment of Rs. 200/-, mortgage 
money, plus Rs. 450/- the value of the 
improvements. Under all the cir¬ 
cumstances of the case we direct 
that the parties shall bear their own 
costs throughout. 

Harrison, J.— I agree with the con¬ 
clusions and am of opinion that in 
this case the finding on the third is¬ 
sue can be impugned at this stage 
without a certificate. The remand is 
under Order 41. rule 25 and whether 
objections be presented or not, it is 
our duty as an appellate Court seized 
with the original appeal to proceed to 
determine that appeal after examin¬ 
ing the correctness of the findings on 
the additional issues To this rule 
there is the important exception that 
it is hot within our province to 
examine such findings when they 
deal with facts. The contention of 
the respondents is that in virtue of 
S. 41 (3) of the Punjab Courts Act 
questions of custom, if unsupported 
by a certificate, are, or must be treated 
as questions of fact. In a sense, this 
is true and for practical purposes in 
second appeals findings on custom 
unsupported by the certificate are 
treated as findings of fact. The 
wording of the section, however, 
ma»ces- it more oorreot to say that 
such questions are treated as ques¬ 
tions of law subject to the proviso 
regarding the certificate, and there¬ 
fore may be said to be penalised 
questions of law rather than privileg¬ 
ed questions of fact. The difference 

is an important. Doubfcle8s 

CU8t ? m , may be and oft0n are 
questions of fact ; oftener they are 

questions of law, some times mixed 

mav bft'th - UW fact ’ Whatever 
may be their nature they are all 

classified under S. 41 of the Courts 

Act with questions of law and usage 

Sh? on 7 * g l tlt8d “ s » matter of 
ngnt on second Appeal A 

condition is then added making the 

° f , a cert iflcato an in¬ 
dispensable preliminary. Had the 


contrary procedure been adopted and 
had such questions been classified 
with questions of fact subject to 
privileged treatment being accorded 
on the production of a certificate the 
position would have been very differ 
ent. The finding would then have 
been a finding of fact unassailable 
until certain conditions had been 
observed ; now it is more akin to a 
question of law which can be agitat¬ 
ed as a matter or right subject 
always to the disabling provisions of 
S. 41 (3) so far as they may be ap¬ 
plicable. This sub-section penalises 
an appeal from a decree. Here we 
have no decree and no appeal except 
the original decree from which the 
appeal was presented and which dealt 
with no question of custom. No cer¬ 
tificate is therefore required. The 
penal condition does not in term ap¬ 
ply and the question can be agitated 
in exactly the same manner as an 
ordinary question of law. This 
result may be due to a defect in the 
Act with which we are not concerned 
for the words are clear and in ap¬ 
plying a penal provision the greatest 
strictness must be observed. 

Appeals accepted. 
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Harrison and Zafar ali, JJ. 

Kirpa and others— Plaintiffs—Ap¬ 
pellants. H 

v. 

Rabi Dutt and others- Defendants- 
.Respondents. 

vnfh w N °' P 8 , „ of 1919 ' D8 °><ied on 

20th Noromber 1923, from the decree 
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(a) Custom (Punjab)-Adoption. 
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Kirpa v. Rabi Ddtt 


Faqir Chand and C. L. Afathur— 
for Appellants. 

Jogan Nath and Shamair Chand for 
Moti Sagm —for Respondents. 

Judgment. — The parties in this 
case are admittedly governed by 
Hindu Law. The plaintiffs being 
some of the collaterals of two 
men Ram Sarup and Jawahra, who 
both died childless, bring this suit 
against Rabi Datt, son of Sheo 
Sahai, and various pro-forma defen¬ 
dants claiming the whole of the pro¬ 
perty left by Ram Sarup and 
Jawahra, of which mutation has been 
effected in the name of Rabi Datt. 
Rabi Datt’s father Sheo Sahai was 
admittedly the daughter’s son of 
Mangat Rai and the two ancestors of 
Ram Sarup and Jawahra formed one 
branch of the family, being all three 
sons of Naiaa. It is alleged by the 
defendant that his father Sheo Sahai 
was duly adopted by Mangat Rai, 
that the adoption was valid because 
of a custom varying the strict Hindu 
Law on the subject and that anyhow 
the plaintiffs and their predecessors- 
in-titla have all acquiesced in the 
adoption and have treated it as valid. 
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daughter's son, although in ancient 
times such adoptions were recognis¬ 
ed. The position is fully discussed 
in Mayne’s Hindu Law and it is 
there explained how the present view, 
more especially in the Punjab, is 
veering round to the acceptance of 
an adoption of the daughter’s son, 
although the theory no doubt exists 
that to qualify for adoptions a man 
must be the son of a woman, whom, 
the adoptive father could have mar¬ 
ried. It is true, as pointed out by 
counsel for the appellants, that no 
special custom was pleaded in so 
many words, but it was pleaded that 
there had been a valid adoption, an 
issue was framed on the point and 
the whole case has been fought out 
on the clear understanding that the 
validity of the adoption depended on 
the custom varying the strict Hin;u 
Law being established. Now, no fewer 
than 11 instances including a con¬ 
tested case have been proved amongst 
the Bhitwaria Brahmans of this vil¬ 
lage. It is stated that there are one 
hundred families of such Brahmans 
in this village, and this very large 
number of adoptions of daughter's 
sons establ shes in our opinion the 


The plaintiffs, on the other hand, 
deny the factum of the adoption, as 
also its validity and urge that they 
are in no way estopped from question¬ 
ing it. Mangat Rai died in 1833 and 
on his death his widow was shown as 
in possession of his land until 1846. 
She then executed a registered deed 
by which she made a gift of the 
whole of Mangat Rai’s property in 
favour of Sheo Sahai, her daughter’s 
son, whom she described as the 
adopted son of Mangat Rai. In the 
revenue record of 1879, Sheo Sahai is 
shown as the adopted son of Mangat 
Rai. The adoption is said to have 
taken place in 1827. Sheo Sahai has 
throughout been treated by the whole 
family as the adopted son; the entry 
in the revenue records has not been 
questioned and taking everything 
into account we find that it is fully 
established that as a matter of fact 
he was adopted. 

As to the validity of the adoption 
there is no doubt, as laid down in 21 
All. 412, that in accordance with strict 
Hindu Law a man cannot adopt his 


existence of a custom varying 
the Hindu Law in this direction. 
Counsel for the appellants urges that 
even if a custom be held to be estab¬ 
lished, it only proves that a Kritama 
adoption of a daughter’s son is al¬ 
lowed. In the first place, the 
Kritama form of adoption is confined 
for practical purposes to Behar and 
the West Coast of India, and both in 
the Customary Law edited by Mr. 
Joseph and in 3 P. W. R. 1908 it is 
explained that in this pait of the 
Punjab, which adjoins the United 
Provinces the nomination of an heir 
on lines resembling the Kritama 
Hindu adoption is unknown, that is 
to say, even amongst people govern¬ 
ed by agricultural custom the adop¬ 
tion that takes place is the full Hindu 
adoption by which a man is trans¬ 
planted from his natural family to| 
his new family, and is entirely out off! 
from his past. How much more so| 
must this be the position among 
people governed by Hindu Law. 
Another most significant fact is that 
Sheo Sahai’s got by birth was Vat 
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that Mangat Rai was a Kanshik, and 
that Sheo Sahai’s grandson, the pre¬ 
sent defendants’ son has been marri¬ 
ed to a Vat girl, which would have 
been impossible unless Sheo Sahai 
had been adopted into some other got 
than Vat. We find that it is fully 
established, that a valid custom does 
exist amongst these Bhitwaria Brah¬ 
mans of the Beri village of the 
Rohtak District allowing the adop¬ 
tion of a daughter’s son. 

Upon the third point also the plain¬ 
tiffs fail. The registered deed of 1846 
was signed by four ancestors of the 
present plaintiffs including the real 
brother of Mangat Rai, Hem Raj, 
and it is also signed by Ramjas, the, 
Lambardar of the Patti. The plaint- 
tiffs have allowed Rabi Datt to treat- 
the property a9 his owt during the 
past 11 years; two of them, Jawa- 
hara and Mutsaddi, have actually 
cultivated a part of the land under 
him and from the time of the adop¬ 
tion onwards, the whole family has 
recognised Sheo Sahai and treated 
him as the full adopted son of 
Mangat Rai. We find, therefore, on 
all three points in favour of the 
defendant-respondent and we dis¬ 
miss the appeal with costs. 

Appeal dismissed. 
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Campbell and Broadway, jj. 

Zulfikar Ali and oMers—Defen¬ 
dants—Appellants. 


V. 


^ 0thers ~ FltkintiS9 

£-, No - 345 of 1920, Decided , 
25th February 1924, from the order 

be?1918 S ‘ J * Multan ’ D/- ' 5th Decer 

<* ■ “ 

Jth.T«x,°d‘W es * ?• « 

|p.'6°o“ 

(6) Religious Endowment — 4 
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Held : that there was nothing illegal in such 
a trust. But if the order bad been changed 
the situation would have been entirely differ¬ 
ent. 6 Pat. L. J. 218 Foil. P. 461 C, lj 

Badri Das and Har Gopal — for 
Appellants. 

Muhammad Shah Nawaz —for Res¬ 
pondents. 

Campbell, J. —This appeal is the 
outcome of a suit brought under S. 
9 1, Code of Civil Procedure, by Nbi 
Bakhsh and others against Ghulam 
Mustafa Shah and Fateh Ali Shah, 
sons of of Hamid Shab. 

The suit was instituted on the 15th 
April 1915, and the subject was a 
building in Multan City consisting of 
four shops with a mosque on the top 
of it. The plaint stated the defen¬ 
dants to be mutwallis of the mosque, 
and it prayed for their dismissal and 
the appointment, of new mutwallis 
and a scheme of management, and 
for an order to the defendants to 
furnish accounts of the income and 
expenditure of the alleged wakf pro¬ 
perty. 

The defendants denied mismanage¬ 
ment and liability to render accounts, 
and stated that their father Hamid 
Shah had constructed the shops and 
the mosque which was originally a 
mere masalla or prayer plotform, and 
had arranged that a part of the income 
from the shops should be devoted to 
the upkeep of the masalla. and the 
remainder enjoyed by himself and his 
descendants. In an oral statement 
Ghulam Mustafa Shah defendant 
expressly said that the shops were 
not endowed property, but were the 
property of the defendants. 

The suit-wag at first dismissed by 
the trial Court and was then remanded 
for re-decision by the District Judge. 
It is unnecessary to say more than 
this about the earlier proceedings, 
the issues upon which the trial Court 
as adjudicated after the remand are 
as rollow*:— 

(1) Did the defendants’ father build 
the mosque and shops ? 

(2) Did he make it wakf alal iiulad \ 
is it valid under Muhammadan Law * 

(3) Are the defendants proprietors 
or the mosque and shops, and are they 

ISS” •" 9U0h * «4 »M 
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(4) Can defendants get any rights 
in the property or its income by their 
own previous acts or conduct? 

(5) Do not the defendants make a 
proper arrangement for the repairs 
etc., if the mosque? 

(6) Are the defendants, under any 
circumstances, liable to removal? 

(7) How much is due from defen¬ 
dants out of the rent of shops ? 

Ghulam Mustafa Shah died before 
the 17th October 1917, and for him 
were substituted, as defendants, Zulfi- 
kar Ali Shah, his son, and Afst. Sardar 
Bibi, his widow. Fateh Ali Shah died 
before th<' 28th November 1918, and 
his representative was taken to be 
Zulfikar Ali Shah. 

On the 5th December 1918 the 
lower Court decided the above issues. 
Tt held that Hamid Shah, father of 
the original defendants, had built the 
mosque and shops, but was not the 
founder of the mosque as there had 
been a mosque at the place before. 
Secondly, is held that the defendants 
were not the owners of the property, 
but had been in possession merely as 
mutwalli of the mosque, and that 
they had no rights as owners of the 
property. It held further that no 
decision of the 5th and fith issues was 
necessary since the original defen¬ 
dants bad died and Zulfikar Ali Shah, 
not being a descendant of the founder 
of the mosque, had no claim on the 
post of mutwalli. On the 7th issue a 
preliminary decree was passed order¬ 
ing the defendant to submit accounts. 

On the 3rd January the Court fixed 
the 15th January for a final decree. 
It proceeded to pass a final decree on 
the 13th January by which the defen¬ 
dants wore ordered to pay* Rs 5 000 
from the property of the original 
defendants, and a committee of 5 
managers, including Nabi Bakhsh, 
one of the plaintiffs, was appointed. 
On the 15th January, the date fixed, 
the defendants submitted an appli¬ 
cation praying that a final decree 
should not be passed till the decision 
of their appeal from the preliminary 
decree. This was endorsed by a note 
that a final decree had been passed 
already on the 13th January. There 
is no explanation of the very unusual 
procedure of the lower Court in fixing 
the 15th January, and - then disposing 
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of the case two days earlier, and fori 
this reason alone the final decree| 
would have to be set aside. 

The defendants have appealed 
against both decrees. The finding of 
the learned Sub-Judge on the 1st 
issue is based upon documents which 
have not been proved, and upon evi¬ 
dence recorded by his prede lessor 
which does not appear to us to have 
heen understood properly. There is 
no tangible proof of the existence of 
any previous mosque, and we must 
hold that Hamid Shah was the ori¬ 
ginal founder of this religious institu¬ 
tion. The learned Counsel for the 
plaintiffs-respondents does not dispute 
this conclusion- 

The finding of the lower Court that 
the defendants were not owners of 
the shops is not challenged by the 
present appellants, and it is admitted 
that the whole premises are wakf 
property. 

The question of mismanagement 
was not decided by the lower Court, 
but after examining the evidence we 
have no hesitation in holding that no 
mismanagement has been established. 
One of the plaintiffs’ own witnesses, 
Din Mahomed, has admitted that the 
mosque is, and has been properly 
equipped with everything necessary. 
A criminal complaint made by Ghu¬ 
lam Mustafa Shah on the 24th Feb¬ 
ruary 1915 against Nabi Bakhsh and 
others has been put in by the plain¬ 
tiffs and relied on by them. This 
complaint alleged that Nabi Bakhsh 
and others had interfered with repairs 
which were being carried out by the 
complainant at the mosque in ques 
tion, and had declared that he would 
not allow the complainant to repair 
the place. If, therefore, there has 
been any neglect to carry out repairs 
the plaintiffs, or some of them, are 
responsible themselves. 

Zulfikar Ali Shah is, we hold, the 
descendant of the founder, and he has 
first claim to be appointed manager. 
There is nothing to show that he is 
unfit. The two original defendants, 
admittedly, were mutwallis There » 
no evidence that they were appointed 
by outside persons, and it is clear 
that they succeeded Hamid Shah, an 
that the mutwalli-ship has gone by 
descent. Zulfikar Ali Shah has no* 
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succeeded as mutwalli and we see no 
reason why he should be removed. 

There remains the question whe¬ 
ther the plaintiffs have any right to 
call for accounts. As already stated, 
we hold that there has been no 
mismanagement, and it has been made 
clear in the evidence that Hamid 
Shah’s disposition was that the in¬ 
come of the shops should be applied, 
in the first instance to 'the upkeep of 
the mosque, and that the residue, if 
any should be .the remuneration qf 
the mutwalli. There is nothing 
contrary to law in a trust of this 
nature. As pointed out in Sayid 
Ismail Ali Khan v. Harnedi Begum (l), 
the situation would have been entirely 
different had the dedication allowed 
the muiwallis to appropriate, in the 
first instance, whatever amount they 
pleased and obliged them only to 
apply the remainder, if any for the 
purposes of the inosque. In the pre¬ 
sent case, there is evidence that the 
late defendants have paid the Imam 
and hare kept the mosque up on shop 
rents, which originally were not more 
than a few annas per mensem. There 

is also evidence, and it is a part of 
the plaintiffs’case, that the plaintiffs 
or their predecessors, some years ago, 
sunk a well for the use of worshippers 
at this mosque, either paying the 
C0‘ts themselves, or collecting sub¬ 
scriptions for it. Had there been a 
surplus from the rents of the shops 
to which the mosque was entitled, 
there is no doubt that the cost or 
part of the cost of the well would 

have been claimed from the original 
defendants and it is clear that this 

was not done. No good cause has 
been established for the defendants 
being ordered to furnish accounts. 

We accept bothappea,, and order 

T, P S ain u tlff9 suit be dismissed. 
In view of the defendants’ original 

Pleading we order parties to bear 

their own costs in the 1st Court. The 

Wil ‘ — ** -‘- in 
Appeals accepted. 



1924 LAHORE 461 

Broadway and Fforde, JJ. 

Munshi Ramand. another —Defend- 
ands — Appellants. 

v. 

Radha Kishen ( deceased ) and others - 
Plaintiffs—Respondents. 

S. A. No. 484 of 1920, Decided on llth 
December 1923, from the Decree of 
D. J. Ferozepore, D/-10th Nov¬ 
ember 1919. 

C.f 5 • Code, 0. SB R. 9~Distant residence of 
parties is not sufficient cause. 

The mere fact that the parties lived in 
different districts and that their residences 
were about 200 milee distant one from t&e other, 
is not a sufficient reason for exousing delay in 
makipg the application after a period of 
over 3 years. [P. 461 C. 2] 

Nand Lai, —for Appellans, 

Lala Ram Chand Manchanda' —for 
Respondents. 

Broadway, J. —On the 26th Nov¬ 
ember 1923 the appellants’ counsel was 
given a fortnight’s time within which 
to complete and refile an application 
made by him on behalf of his clients 
under Order 22, rules 4 and 9, 
Civil Procedure Code. The appli¬ 
cation has been refiled within the 
time allowed and a reference to it 
shows that Radha Kishen, respond¬ 
ent, died on the 16th June 1920, and 
his son, Ishar Dass, on the 6th 
January 1923. The appeal had. there¬ 
fore, abated on the 20th October 1923 
when the application under rule 9 
Order 22 was filed. Dr. Nand 
Lal foj the appellant-applicant con- 
tended that Ihe affidavit filed by 
Munshi ham appellant disclosed such 
cause for the delay in making this 
application as should be regarded 

sufficient ’’ within the meaning of 

9e n C , tl °” 5 ° f * be In _ d ian Limitation Act, 

shm,lH h h’ th ? refor ®» th ® abatement 
should be set aside. The cause 

alleged in the affidavit is that the 

- 1Ved -j" different districts and 
tnat their residences were about 200 

miles distant one from the other. This 
fact does not appear to us to be a 

raffioieiU rcaMo to it8elf f °r failing 

to make the application for a period 

° f ° ver Q 3 years ’ in one ca so and 
nearly 9 months in the other. It 
Beems to us that the delay in this case 
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amounts to grave negligence on the 
part of the appellants who for so long 
a period failed to make any enquiries 
whatever, as to the whereabouts of 
the most important respondents in 
their appeal. 

We, therefore, dismiss this applica¬ 
tion. 

The appeal having abated against 
Radha Kishen and his son, must of 
necessity, be held to have abated in 
its entirety inasmuch as the decree 
against the appellants was passed in 
favour of the plaintiffs in the case 
jointly. As the decree must stand so 
far as the deceased persons are 
concerned it is obvious that the 
appeal cannot proceed as against the 
remaining decree-holders. 

The appeal therefore, is dismissed as 
having abated. The appellants, will 
pay respondents’ costs. 

Appeal dismissed. 
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SCOTT-SMITH AND FFORDE, JJ. 

Hindustan Assurance and Mutual 
Benefit Socitty , Limited , Gujranuala— 
Plaintiff—Appellant. 

v. 

Gurdit Singh and unot/ter —Defen¬ 
dants— Respondents. 

S. A, No. 2235 of 1920, Decided on 
14th November 1923, from the decree 
of the D. J. Gujranwala, D/- 17th July 
1920. 

(a) Meg. Instr. Act., S. 118—Onus is on 
deft, to show that pl/f. is not a Adder in due 
course. 

Uoder S 118 it is a legal preemption that 
every negotiable instrument is made or drawn 
for consideration and that every transfer 
is also for consideration ; further, that the 
holder of a negotiaole instrument is a holder 
in due course. The onus is upoj the person 
challenging the righti of the transferee to 
prove facts which would show that such 
transferee was not in fact a holder in due 
course. IP- 463 C 1) 

(b) Companies Act., S. 89—Manager can 
transfer a promissory note on behalf of the 
company. 

The ignorance of the Manager of the Bank 
of the terms of the Articles of Association 
does not affect his power to make a transfer 
of negotiable instruments. He is the agent 
of the Bank for performing all ordi¬ 
nary banking transactions, and a transfer of 


such an instrument is a very ordinary transac- 
tion. [P. 463 C. 2) 

D. C. Ralli for Bakshi Tek Chand— 
for Appellant. 

M. L. Puri for Nand Lai and Gopal 
Chand —for Respondents. 

Fforde, J—The plaintiff sues on the 
foot of a promissory note for Rs. 
2,000/- bearing interest at the rate 
of 12 % per annum, made by the de¬ 
fendants Gurdit Singh and Nihal 
Chand in favour of the Empire Bank, 
Hafizabad, on the 30th June 1918 
The plaintiff claims to be a holder in 
due course. The Court of first in¬ 
stance framed a number of issues on 
all of which it found in favour of the 
plaintiff Company and gave judg¬ 
ment for the Company for the sum 
of Rs. 3,160/-, being Rs. 1,997- 
principal and the balance interest. 

On appeal to the lower appellate 
Court the District Judge reversed 
judgment of the Court below on a 
complete misapprehension of the law 
governing negotiable instrument of 
this kind. The defendants through¬ 
out appear to have based their de¬ 
fence on the contention that there 
was no valid consideration for the 
making of the promissory note. Un¬ 
fortunately an issue was not framed 
in the Court of first instance as to 
whether or not the plaintiff was a 
holder in due course ; but evidence 
was produced by the plaintiff which 
if belived would establish that the 
transfer of the promissory note to 
the plaintiff was for good considera¬ 
tion, the evidence consisting of the 
statement of Ganpat Rai, Manager 
of the Empire Bank, and the accounts 
produced from the custody of the 
liquidator. These accounts show 
that at the time of the transfer a 
sum of over R. 8,000/- was due by 
the transferor to the transferee ana 

the item of Rs 1,997/- was debited 
to the plaintiff at the time of the 
transfer. It has nowhere been sug¬ 
gested that the circumstances sur¬ 
rounding the making of the P r ° mis : 
sorv note were in any way tainted 
with fraud, still less has it been 
suggested that the plaintiff had any 
knowledge of any such fraud or of 
any other defect in the title of the 
payee of the promissory note. Unaer 
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S. 118, of the Negotiable Instru¬ 
ments Aot, it is a legal presumption 
.that every negotiable instrument is 
made or drawn for consideration and 
that every transfer is also for con¬ 
sideration ; further, that the holder 
of a negotiable instrument is a 
holder in due course. The onus is, 
therefore, upon the person challenging 
the rights of the transferee to prove 
facts which would shew that such 
transferee was not in fact a holder 
in due course. The defendants hare 
not attempted to produce any such 
evidence ; nor have they attempted 
to rebut the evidence of Ganpat Rai 
supported by the acc junts produced 
in Court. Their evidence having been 
produced subsequently they had 
every opportunity to do so. The 
mere fact that an issue on this point 
was not framed could not in the cir¬ 
cumstances be held to prejudice the 
defendants. Apparently the learned 
District Judge did not consider the 
context of S. 43 of the Negotiable 
Instruments Act which provides that 
even though a negotiable instrument 
may be drawn without consideration 
if the payee has transferred that in¬ 
strument to a holder for considera¬ 
tion such holder may recover the 
amount due on the instrument from 
the transferor or any prior party. 
Holder in due course is defined by S. 
9 of the Act as any person who for 
consideration became the posstssor of 
a prirmesory note, bill of exchange or 
cheque, if payable to bearer, or the 
payee or indorsee thereof, if payable 
to, or to the order of, a payee, before 
the amount mentioned in it became 
payable and without having suffiji- 
enfc cause to believe that any defect 
exHted in the title of the person from 
whom he derived his title. As the 
onus lay upon the defendants under 

fi e oK Pr n VlSl0n f 0f S - llS of the Act. 
o challenge th 0 position of the plain- 

“.J 3 , H ° lder m duo course, " it 

would have been necessary for them 

L. 8h ?: ln order to defeat the plain- 

that * he Plaintiff either 
received the promissory note without 
consideration or had sufficient cause 

the Er here was a defect in 

the title of the Empire Bank to that 

As we have already 
pointed out, no such evidence has 


been attempted to be produced and 
th 9 circumstances in our opinion 
show conclusively, that there was con¬ 
sideration for the transfer. More¬ 
over, the circumstances in our opi¬ 
nion further show that there was 
perfectly valid consiieration for the 
making of the priraissory note in the 
first instance. The District Judge 
says, “It has not been proved whe¬ 
ther any consideration was really due 
from the Empire Bank to the plaintiff, 
the Empire Bank having gone into 
liquidation." We must confess we do 
not quite understand the meaning of 
this somewhat cryptic sentence 
Thera is clear unchallenged evidence 
of the transfer for adequate consi¬ 
deration of the promissory note from 
the Empire Bank to the plaintiff, 
which the Court appears to have com¬ 
pletely ignored. 


The Court below is under a further 
legal misapprehension in holding that 
a transfer of the instrument could 
not validly be made by tho Manager 
of the Empire Bank. The reason ha 
gives for this alleged disability is that 
the manager did not know whether 
under the rules of the association of 
the Empire Bank he could transfer 
promissory notes without special au¬ 
thority from the Bank and no Arti- 

Ass . O01a tion were produced by 
the Plaintiff. The ignorance of the 
Manager of the Bank of the terms of 
the Articles of Association does not 
affect his power to make a transfer 
of negotiable instruments. He is the 
agent of the bank for performing all 
ordinary banking transactions, and 
a transfer of such an instrument is 

T£V^ inar n 7 transa °fcion. S. 80 
of the Indian Companies Act (Vn 0 f 

expressly enaots that "a bill of 

°f P rom 'ssory note 
shall be deemed to have been made 

drawn accepted or endorsed on bt 

half of a company if made, drawn 

accepted or endorsed in the name of! 

the ol°l be i alf ° r 0,1 account of 

under iT«, 7 fg y -f ny person ac *"S 

piled " Ifc u th ° p nt7, ex P ress or im¬ 
plied. It is of course absurd to 

suggest that the Manager of the Bank 

mu twit a P8r3 u n a ° ting under such 
authority, when carrying out a 

transaction of this kind. a 
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ARJAN V. Hari Ram (Abdul Raoof,J.)' 


For the reasons that we have given 
we accept the appeal and setting 
aside the order of the lower appellate 
Court restore that of the Court of 
first instance with costs throughout. 

Appeal allowed. 
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Abdul Raoof and Martineau, JJ. 

Arjan and others —Defendants—Ap¬ 
pellants. 

v 

Hari Bam and others —Plaintiffs— 
Respondents. 

F. A. No. 2455 of 1920, Decided on 
29th January 1924, from the decree of 
Senior Sub. J., 1st Class, Sargodha, 
D/- 30th August 1920. 

Hindu Law — Reversioner. 

Where under the Hindu Law the daughter 
and her son are admittedly the next reversion¬ 
ers, and have given OGnsent to the alienation, 
remote reversioners have no right to question 
it. (P 465 C 21 

Nand Lai and A. R. Kapur— for 
Appellants. 

Mukand Lai Puri , Nanak Chand , 
Jagan Nath and Amar Bath Chona — 
for Respondents. 

Abdul Raoof, J.—This was a suit 
for possession of land measuring 
185 Vi kanals situate in Afauza Chao- 
wal and 83 kanals situate in Afauza 
Hujjan under the following circum¬ 
stances. 

The land belonged to one Barkat, 
husband of Aft. Bhagan defendant 
N i. 1, father of Aft. Ram Piari defen¬ 
dant No. 2, maternal grand father of 
Shiv Charan Lai minor defendant 
No. 3, brother of defendants Nos. 4, 5 
and 6. and paternal uncle of Dew»n 
Singh defendant No. 7. The said Bar¬ 
kat having died Aft. Bhagwan, his 
widow, a reversionary heir, came 
into possession cf his estate and mu¬ 
tation was effected in her favour. On 
the 8th of February 1915, Arjan Das, 
defendant No. 4, filed a suit for the 
establishment of bis right to succeed 
to the estate of the deceased Barkat 
on the allegation that th ft latter was 
a member of a joint Hindu family 
with his brothers and nephew and 
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that the property had descended ac- 
cording to the rule of the survivor¬ 
ship. The suit was dismissed on the 
28th of Ju y, 1915 on the ground that 
Barkat deceased was separate from 
his brothers and that Aft. Bhagwan 
was his lawful heir and that after her 
death her daughter, defendant No.2, 
would have a right to succeed to the 
property. Defendants Nos. 5, 6 and 7 
were parties to the said suit. A simi¬ 
lar suit was brought subsequently by 
defendants Nos. 5, 6 and 7 for a simi¬ 
lar relief on the allegation that the 
deceased Barkat was a member of a 
joint Hindu family and that defen¬ 
dant No. 1 had re-married. That suit 
was also dismissed on the same 
ground on which the first suit had 
been dismissed. Before the birth of 
defendant No. 3 (deceased’s daughter’s 
son) defendants Nos. 1 and 2 exchang¬ 
ed the land in question with an 
equal area of land from the plaintiff 
by a registered deed of exchange 
dated the 30th of August 1918. The 
mutation in respect of the land given 
by the plaintiff to defendants Nos. 1 
and 2 in exchange was sanctioned in 
favour of the defendant No. 1 on 
the 23rd of August 1919 and she 
is shown to be in possession thereof. 
The land sued for, was not mutated in 
favour of the plaintiff owing to ob¬ 
jections raised by defendants Nos, 4 
to 7. This led to the institution of 
the suit for the recovery of possession 
of the land in dispute on the allega¬ 
tions above set forth. Defendant No. 
2, and defendant No. 3, through his 
father and guardian admitted the 
claim ; but the suit was resisted by 
defendants Nos. 4 to 7 mainly on the 
grounds on which they had preferred 
their claims on the death of Barkat. 
The plaintiff’s suit was decreed. Hence 
this appeal by the defendants- 

As many as 2^ grounds have been 

taken in the memorandum of appeal. 
The main questions for decision on 
which alone Dr. Nand Lai has add¬ 
ressed arguments to us may be sum¬ 
marised as below :— 

(I) That Barkat was a member of 
a joint Hindu family and the P r °P® r ‘ 
tyoame into the possession oftne 
defendants by right of survivorship; 
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(2) That in any case the defendants 
have a right to question the exchange 
as reversioners of the deceased Bar- 
kat; 

(3) That defendant No. 1 never ob¬ 
tained possession after the death of 
her husband and the defendants have 
been in possession of the property ail 
along, 

A feeble attempt was also made to 
contend that the parties were governed 
by custom and not by Hindu law ; but 
the learned Counsel could not main¬ 
tain this position in the- face of the 
pleadings in this case and the allega¬ 
tions of the defendants themselves in 
their plaints in the previous suit. It 
is idle to contend that the parties are 
not governed by Hindu Law. Under 
the Hindu Lav defendant No. 2 
would be the next heir after defen¬ 
dant No. 1 and defendant No. 3 
would come in as the next heir 
after his - mother and would inherit 
the property as a full owner. 

I he evidence on the record on the 
question of separation is overwhelm¬ 
ing. The defendants’ suits were dis¬ 
missed and it was found by the Court 
that they were separate from Barkat, 

*u XS r r and 6 * is true 
that the land of the brothers was joint, 

but they were in separate enjoyment 
of their respective shares. In fact 
when Barkat s widow defendant No 1 
E e , ded f to the property she had 'to 
bring suits against defendant No 4 
for recovery of her share of the pro- 

Exs 6 'p 9 h p 6 ,T ltS decreed * vide 
X3 :, r - y, p. ix and p 12 Th 

S3 (E® P r,ni at K d the 24th of ^ay 

p • 10) shows that all the on 

2ndmnd W fh r V?h i0illt possession of the 
mienf H that they paid the land reve- 

16 is t f heln r 0W f Shares ’ Exhibit P. 

, * * xT Py a statement of de 

1920 a tn fc fK N °'« 4 dated the 1st of May 
lit. f fc he effect that he was sena 

'Em. P 0 ”? and a ‘p n ?8 0 t‘oTl 

ESS 'm ra B ZT - papo - ) 

sion In thA gan r 9eparate Posses- 
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remark that they are not the next re¬ 
versioners, as under the Hindu Law 
the daughter and her son are admit¬ 
tedly the next reversioners. These 
having given consent to the aliena¬ 
tion the appellants as remote re¬ 
versioners have no right to question 
it. If they had brought a suit for a 
declaration it would have been dis¬ 
missed on the ground of remoteness, 
for they have very little chance of 
succeeding to the property 
The question No. 3 has already been 
discussed and the plea of adverse pos¬ 
session set up by the appellants is 
without any force. 

There is no force in this appeal and 
we dismiss it with costs. 

Appeal dismissed. 
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Scott-Smith and Fforde, JJ. 

Mt. Basanti and. another— Defendants 
“-Appellants. 

Kabul Singh and others —Plaintiffs—- 
Respondents. 

itifu *r ^° - u 285 of 492 ^’ De °ided on 
19th November 1923, from the order of 

192o'’ Ambala at SimIa ’ D/-26th July 

widoiv' Wi * 0m 'd a b) — Alienation — Gift bu 

lAVVir™ are bound t0 P r0T0 affirmative¬ 
ly that their common ancestor occupied ths 

thfl? 8U v* W r!u 6 t , hey 8ue for a declaration 
that the gift of the land by the widow of the 

last male owner to her daughter shall not effeot 
their reversionary rights. (P 4gg q g. 

Civil P C.S. 100 -Finding on mere conjec¬ 
tures can be upset in Second appeal. J 

no * based upon evidenoe but upon 

5 »..*±s- 4 sr* ■■ 

Bakshi Tek 0hmd ~ 

Q-. C. Narang —for Respondents. 

Scott-Smith, J.- The plaintiff- 
respondents sued for a declaration 

t T e | gl ?n,°o certain lan ^, dated the 

!ri5L Ju W 9 f' hy Mussan *mat Sobhi, 
Widow of Kaula, to her daughter 

sammat Bishni should not Effect the 

Ther r e IOnary J ights ° f the Pontiffs. 

S) wLfK 0re *J W0 , points for deoision 
U) whether the plaintiffs were rever- 

sionars of Kaul. ; a„ d (,) whaUl^K 
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Firm Megh Raj 

land was their ancestral property. 
The first Court dismissed the suit 
holding the plaintiffs had not proved 
that they were Kaula’s reversioners, 
but it did not decide the question 
whether the land was ancestral or not. 
The learned District Judge decided 
both points in plaintiffs’ favour and 
decreed their claim. 

In second appeal by the defendants 
it is urged that the finding of the 
District Judge that the land is the 
plaintiffs’ ancestral property is based 
upon no evidence. A finding of fact 
by a lower appellate Court if based 
upon evidence is no doubt binding 
upon this Court, but if it is not based 
upon any evidence it is not binding. 
The only evidence referred to by the 
learned District Judge in support of 
his findings is in the kaifijat rich of 
1888 when the proprietors of Patti 
Sudh Singh where the land in suit is 
situated, stated that Kuraan, Sukhia 
and Dhuman were their ancestors, 
and that Dhuman’s branch held one 
plough and Kuman and Sukhia half 
a plough each. Kaula is the descend¬ 
ant of Sukhia and the plaintiffs are 
the descendants of Kuman and Dhu¬ 
man. These three, it has been held by 
the learned District Judge, are the 
sons of Shamira, and he appeirs to 
have considered that because these 
three brothers held the land in the 
Patti in the shares above stated, it 
must have descended to them from 
their father. The kuifiyot rich shows 
that Phanu was another proprietor in 
this Patti and that his sh»re in the 
land was proportionate to two and a 
half ploughs. We do not see how it is 
legitimate from these facts to draw 
the inference that the father of Ku¬ 
man, Sukhia and Dhuman must have 
held the land. In the case reported 
as Jivan Singh v. Har Kaur (1) the 
learned Judges said that the express 
mention of the common ancestor in 
the pedigree table was presumptive 
proof that the land had descended 
from him. But Shamira’s name does 
not appear in the pedigree-table of the 
village and, therefore, even this 
amount of proof that the land descend, 
ed from him is wanting. We have 
been referred to the case reported as 
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Bhagwan Das v. Shamsher Singh (2) 
where it was held that a judgment 
based upon mere conjectures and pre¬ 
sumptions was liable to be set aside 
even in second appeal. In that case 
on the death of an occupancy ten¬ 
ant his collaterals claimed to suc¬ 
ceed to his tenancy, and it was 
held that the onus lay on them to 
establish affirmat.vel that their com¬ 
mon ancestor occupied the land. Here 
also, it lay upon the plaintiffs to prove 
that their common ancestor Shamira 
occupied the land. Bahadur Singh, 
the father of Kaula, is shown in the 
Settlement record of 1852 as owning 
some land at that time, but no att< mpt 
has been made to show that he was in 
possession of the land now in suit. If 
this had been shown, it would have 
been a piece of evidence in favour of 
the plaintiffs’ case. We hold that the 
mere fact that the ancestors of the 
plaintiffs and of Kaula were formerly 
in possession of the la ids in this Patti 
is not sufficient on which to base a 
finding that their father was in pos¬ 
session of the land in suit. 


We, therefore, accept the appeal 
and, setting aside the order of the 
lower appellate Court, restore the 
order of th< first Court, and dismiss 
the plaintiffs' suit with costs through¬ 
out. 

Appeal arcepteri 

- i 

~U) [1918] 33 P L. R. 1918 
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MOTI SaGaR, j. 

The Shop of Megh Raj-Tej Blum 

if endant—Appellant 

T. 

Tne shop of Tuhi Ram-Devi Ditto 
’il mid others —Plaintiffs Respon- 

Mis. F. A. No. 3100 of 19M, Deoii- 
on 14th Jar uary 1924, from t 
cree of Senior S. J. Jhang, D/-l« n 
•tober 1922. . 

3 . P Cod,. 0. 43 R 1 " 

ord con promise Jolloued by 
oealable — C . P. Code 0. 23 R. 9. 

rhe mere fact that an order record. ^ 

nproroi.e or re u.ing to recordl a 

,e ha. been followed by a decree now 


(1) [1914J41 P. R. 1914. 
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deprive a party of hie itatutory right to prefer 
an appeal agaicat such order 96 P. P. 1914 
Reid. on. [P 468 C 1) 

Nand Lai —for Appellant. 

Ram Chand Mane hint/a —for Res¬ 
pondents. 

Moti Sagar, J.—This was a suit for 
the recovery of Rs. 5,0<6-12-9, prin¬ 
cipal and interest, on the basis of 
a bahi account. The plaintiffs were 
Messrs. Tulsi Das-Devi Ditta Mai a 
firm of merchants carrying on business 
at Gojra in the Lyallpur District. 
The plaint was signed by one Kala 
Ram aod another person Siwaya 
Ram, who are alleged to be two of the 
partners of the aforesaid firm. It is 
alleged and not denied by the defen¬ 
dants that the firm consisted of three 
partners, namely, Kala Ram, Sawaya 
Ram, and one Sakhir Chand, who, 
however, did not actually reside and 
carry on business at Gojra. On the 
14th of June 1922 before the issues 
were framed t' e defendants made an 
application to the Court that the case 
had been compromised for Rs. 5,000 
and that the plaintiffs had agreed to 
accept a house belonging to the 
defendants in full satisfaction of 
their claim. A deed of sale for Rs 
5.000 in respect of this house was 
exeouted in favour of the plaintiffs 
but not registered. It was prayed 
that the compromise be given effect 
to, and recorded under Order 23 , 
rule 3, Civil Procedure Code. Kala 
Ram, who was really conducting the 
ease on behalf of the plaintiffs and 

j 0 . l 6 . P. resent on a *> hearings, 
stated that the case had been com¬ 
promised for Rs. 5,000 but denied that 
he had agreed to accept the defen- 
dant* house in full satisfaction of 
the elmm. He alleged that the house 

kno 6 i| b H the ^ f6ndants without his 

“ d , g ? co “ trar y to the wishes 

?L tb A? Ul . Dtlffs - 0n these pleadings 
the following issues were framed — 

h ££ n <£r- 

23, rub 3, Ciril ^ Procedure Sfc 


If so, what were the terms of the 
compromise ? 

2. If there had been a compromise, 
how far it w a s binding upon the 
plaintiffs ? 

Sawaya Ram, the second partner 
in plaintiffs’ firm, was examined by 
the Court and stated that he had 
neither himself agreed nor authorised 
Kala Ram to enter into a compromise. 
It was therefore cot tended that the 
compromise was wholly unauthorised 
and not binding upon the plaintiffs. 
A large number of witnesses were 
examined on both sides, but their 
evidence was of a most inconclusive 
character. The trial Court found 
that the case had been compromised 
for Rs. 5,000 but did not come to a 
definite finding on the question as to 
what was to be the mode of payment 
It, however, held that Kala Ram had 
not been authorised by the firm to 
enter into a compromise and that it 
was consequently not binding upon 
the plaintiffs. As a result of this 
finding it refused to record the com¬ 
promise but all the same passed a 

de t clr « f f . 5.000 .gainst the 

defendants, holding that as all the 
parties agreed to a settlement having 
taken place for that sum, it would 
under the circumstances be “unneces¬ 
sary and useless to re-open t settled 
point and to put the parties to the 

worry of an endl8S3 

Against this decision the defendants 
have appealed to this Court and it 
has been urged on their behalf that 
the learned hemor Subordinate Judg Q 
was wrong ,n refusing to record the 
compromise and iu holding that it 
was not binding upon the parties. Ifc 

Ihfp he ! COntended tha t in any 0!i9Q 
the Court was not justified in posing 

a decree for R s . 5,000 against thf 

defendants and that if the compromise 

tuni£t oflght out t g he“c a *se ouTe 

A preliminary objection is taken by 
the respondents that as the order 

h 1Dg t0 c ,y ecord the compromise 
has been followed by * decree an 

appeal ought to have been filed on 
full court-fees against the Hartrao j 
* h.t the order 
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compromise, which has now been 
merged in the decree, is not appeal- 
able as an order. This contention, in 
my opinion, has no force and must be 
overruled. Under Order 23 rule 3, Civil 
Procedure Code, a Court is bound to 
record a compromise and to pass a 
decree in accordance therewith so far 
as it relates to the suit if it is proved 
to its satisfaction that a suit has been 
adjusted wholly or in part by a lawful 
agreement or compromise. Under 
Order 43, rule 1 (m), Civil Procedure 
Code, an appeal is competent from an 
order under rule 3 of Order 23 record¬ 
ing or refusing to record an agree¬ 
ment, compromise or satisfaction. The 
mere fact that an order recording a 
compromise or refusing to record a 
compromise has been followed by a 
decree does not deprive a party of his 
statutory right to prefer an appeal 
against such order. In Mohomed 
Rashvl v, Rahmatullah (l) a compro¬ 
mise had been arrived at between 
certain parties and a decree passed in 
accordance therewith. The defendants 
appealed to the Chief Court and it 
was held that the order of the Court 
below was one directing the compro¬ 
mise to be recorded within the terms 
of Order 23, rule 3 and an appeal 
against it was competent under 
clause (m) of Order 43, Rule 1, not¬ 
withstanding that the order directed 
at the time that a decree be passed in 
accordance with the compromise and 
that such a decree was accordingly 
passed. This authority, in my opinion, 
is exactly in point and I hold that 
the order passed by the learned 
Senior Subordinate Judge was one 
under Order 23, Rule 3, refusing 
to record the compromise and that an 
appeal lies from it under Order 43, 
Rule 1 (m). I overrule the prelimi¬ 
nary objection. 

On the merits I am unable to agree 
with the contention of the learned 
counsel for the appellant that the 
alleged compromise should have been 
given effect to, in its entirety. The 
burden of proving what the terms of 
the compromise were, was upon the 
defendants and after carefully going 


(1) [1914] 96 P. R. 1914-134 p. W. 
R. 1914—24 I. C. 630—212 P. L. 
R. 1914 
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into the evidence produced I am of 
opinion that they have entirely 
faded to discharge it. All what is 
proved is that the parties agreed to 
settle the case for Rs. 5,000, but on 
tae question relating to the mode of 
payment the evidence is most con¬ 
flicting and I must therefore hold 
that the alleged compromise has not 
been established. In view of my 
finding that the terms of the alleged 
compromise have not been fully 
established, it is unnecessary to give 
a finding up in the second question, 
nameljr, as to whether it would or 
would.not in law be binding upon the 
plaintiffs. I am, however, of opinion 
that the compromise not having been 
established, the Court was not justi¬ 
fied in passing a decree for a sum of 
Rs. 5,000 against the defendants. The 
compromise should either have been 
accepted as a whole, or should have 
been rejected altogether. The defen¬ 
dants’ allegation was that the plain¬ 
tiffs had agreed to accept a convey¬ 
ance of their house in full satisfaction 
of their claim. This not having been 
established, the parties should have 
been allowed to proceed with the 
suit in the ordinary manner. The 
learned Vakil for the respondents 
concedes that the procedure adopted 
by the learned Senior Subordinate 
Judge in this case was not in ac¬ 
cordance with law. I accordingly 
accept the appeal and setting aside 
the decree remand the case to the 
Lower Appellate Court under Order 
41, Rule 23, Civil Procedure Code, 
for trial and decision, in accordance 
with the law. No order as to costs. 

Case remanded. 
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Shadi Lal, C. J. and Le 
ROSSIGNOL, J. 

Wazir Chan / and others — Appel¬ 
lants. 

v. 

Nathu Ram and others — Respond¬ 
ents. 

L. P- A. No. 10 of 1923, Decided on 
4th October 1923 from the order ot 
Broadway, J. D /- 5th December 19Z2. 


Wazir Chand v. Nathu Ram 
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(а) Limitation ict. Arts. 184 and 148—Only 
bona fide transferee is protected under Art 134 
otherwise Art. 148 applies — Lim. Act, Art. 
148. 

Art. 134 applies only against a transferee 
with a bona fide belief at the time of the alie¬ 
nation while as against other traoferees a 
suit for redemption is governed by Art. 148. 9 
Bom. 475. 15 Bom. 583. 45 I. C. 975, 68 I. C. 
734 not Foil. [P. 469. 0. 2] 

(б) Letters Patent (Lahore) cl. 10 — New 
plea involving new evidence is not permissible. 

A new plea that the suit is barred by Art- 
144 cannot be permitted in appeal siuoe >ts 
decision would involve a finding of fact whe¬ 
ther the appellants possession was adverse to 
the knowledge of the respondent. IP. 469, C. 2J 


Sheo Narain —for Appellants. 
M. L. Puri —for Respondents. 


Le Roasignol, J. —The date of the 
mortgages with which these appeals 
are concerned is not a matter which 
can be re-opened in second appeal, and 
the sole point on which we have to 
come to a finding, is whether these 
suits to redeem are barred by Article 
134 of Limitation Act. 

The learned Judge in Chambers has 
held that the recital in the appellants’ 
sale-deeds that their vendors’ title 
reposed on a mortgage put them to 
inquiry, and they cannot be regarded 
as purchasers in good faith of an ab¬ 
solute title, such as their sale-deeds 
purported to convey. 

, Article 134 of the Limitation Act 
fixes a period of 12 years for a suit. 

“ To recover possession of immove¬ 
able property conveyed or bequeathed 
in trust or mortgaged and afterwards 
transferred by the trustee or mort¬ 
gagee for a valuable consideration." 

Now if the Article alone were re¬ 
garded, and the matter were res inte- 
gra it would be hard to resist the con¬ 
clusion that the transferee from a 
trustee and the transferee from a 
mortgagee are placed in the same 
position, and as, admittedly, the trus- 
tees transferee comes within the 
shelter of the Article even in the ab¬ 
sence of good faith, the mortgagee’s 
transferee in spite of the knowledge 
of the defect in his absolute title 
would appear to be safe from attack 

from the mortgagor after the lapse of 
12 years. * 


On the question whether Article 14 
and Article 134 are in conflict, ther 
has been some divergence among th 


High Courts, and for the appellants 
chief reliance is placed on two Madras 
rulings reported as Muthaya Shetti v. 
Kanthappa Shetty (1) and Narayancu- 
sami v. Periasamy (2), but an exa¬ 
mination of these rulings reveals the 
fact that the point was dealt with 
obiter and in a very cursory manner, 
and the same is true of Bhaiva Khali 
v. Bliiku Sazba (3) and Yeso Ramji v. 
Balkrishna (4). 

An examination of the other autho¬ 
rities cited at the Bar indicates that 
the alrnoit universal view is that only 
a transferee with a bona fide belief a t 
the time of the conveyance can claim 
the protection of Article 134 and that 
in other cases the suit to redeem 
against him is governed by Article 
148. We bow to the weight of autho¬ 
rity and reject the appellants’ conten¬ 
tions. 

Finally it is urged that the suit is 
barred by Article 141, but this is a 
new point, and its decision would in¬ 
volve a finding of fact, viz., whether 
the appellants’ possession was ad¬ 
verse to the knowledge of the res¬ 
pondents. It cannot be heard at this 
9tage. 


For these reasons, we dismiss the 
appeals with costs. 

Appeals dismissed. 


(1) 1 

1918 

34 M.L.J. 431. 

(2) 

1922 

68 I.C. 734. 

(3) 1 

1885 

9 Bom. 475. 

(4) | 

1891 

15 Bom. 583. 
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Shadi Lal, C. J. and Le Rossig- 

NOL, J. 

Nihal Singh —Defendant-Appellant* 

V. 

Narain Singh and another— Paintiff 
& Defend nt —Respondents. 

L. P. A. No. 21 of 1923, Decided on 
17th December 1923, against the, 
Order of Broadway J. D/-6th December! 

(fl) Civil P m C\, S. 11—Final decision. 

Where there is no express adjudication on a 
particular point there ia no res judicata . 

[P. 470, C. 2] 
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Sri Ram v. Mt. Chando (Shadi Lai, C. J.) 


(b) 

tion . 


Evidence Act , S. 115 — Strict construe- 


Estoppel must be very strictly interpreted 
and aoy point in doubt must be decided 
against the estoppel. [p. 470 , (j. 1) 

NanJ 1al and Sagar Chand — for 
Appellant. 

Jagan Nath— for Respondents. 

Le Roesignol, J.—The plaintiff res¬ 
pondents’ suit is for a declaration 
that a gift of land by Mussammat 
Gujri in favour cf Nihal Singh shall 
not affect his reversionary rights. 

The plaintiff failed to prove his 
locus standi by evidence in this suit 
but it has been held that the matter is 
res judicata because in litigation in 
1914 between plaintiff and Mussam- 
mat Gujri wherein plaintiff alleged 
that he was the brother of Mussam¬ 
mat Gujri’s husband, the parties had 
. compromised and plaintiff had been 
I granted a decree for some land. The 
! date of the gift to Nihal Singh is in 
j dispute but, assuming that it was 
made after the compromise of 1914, 
we have to determine whether the 
relationship alleged by the plaintiff is 
res judicata. 

Now, the proceedings of 1914 con¬ 
tain no clear admission of Mussammat 
Guj-i that plaintiff was her husband’s 
relative; all that she admitted was 
that plaintiff should have at once a 
fraction of the property in suit and 
should succeed her. 

This admission so far as it goes 
creates an estoppel binding on Mu- 
sammat Gujri, but we doubt that it 
closes the mouth of her representative 
to deny that plaintiff is the brother- 
in-law of Mussammat Gujri. 

The estoppel must be very strictly 
interpreted and any po.nt in doubt 
must bo decided against the estoppel. 

Mussammat Gujri and her repre¬ 
sentatives cannot deny that plaintiff 
is entitled to the area surrendered to 
him in 1914, nor can they deny that 
•he is entitled to take her succession 
[when it opens out, but there was no 
[adjudication on her express admission 
lof the alleged relationship. 

It cannot be asserted that there was 
of necessity an implied admission, for 
Mt, Gujri may have yielded out of 
weariness or fear. 
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For these reasons we think the 
point is not res judicata and accepting 
the appeal dismiss the suit with costa 
throughout. 

Appeal allowed. 
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Shadi Lal, C. J. and Le 
Rossignol, J. 

Sri Ram— Appellant. 

v 

Mt. Chau Jo —Respondent. 

L. P. A. No. 122 of 1923, Decided on 
18th March 1924, from the Order of 
Moti Sagar, J., in Civl. App. No. 2545 
of 1922, D/- 14th March 1923. 

Civil P. C., S. 100—Finding bated on wrong 
admission of evidence can bi challenged . 

A finding of fact can be challenged in iecond 
appeal, where the finding it vitiated by the 
fact that a document relied upon by the lower 
Court in support of its conclusion had not been 
proved according to the Evidence Act. 

[P. 470, C. 3) 

Fakir Chand— for Appellant. 

Shamair Chand —for Respondent. 

Shadi Lal, C. J .—T:ie question 
raised in this appeal under clause 10 
of the Letters Patent is that the 
learned Judge, who heard the second 
appeal preferred by the plaintiff, was 
not satisfied in interfering with the 
finding arrived at by the District 
Judge, that the pro-note in favour of 
the plaintiff, was executed in 1911 
and not in 1915. It is true that the 
finding was one of fact and could not 
be challenged in second appeal. We 
have however considered the matter 
fully and have reached the conclusion 
that the finding of the District Judge 
was vitiated by the fact that the en¬ 
tries in the school register, which 
were relied upon by him in support of 
his conclusion, had not been proved 
by any evidence such as is required 
by the Indian Evidence Aot. It w0 
exclude this documentary evidence 
from consideration, the rest of 
the evidence is wholly incon¬ 
clusive and cannot support the con¬ 
tention of the defendant that the pro¬ 
note has been subsequently altered 

in order to bring the suit within limi¬ 
tation. , 

We accordingly dismiss the appew 

with costs. .... Sr 

Appeal dismissed. 
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Moti Sagar, J. 

A Tand K'shore and others —Peti¬ 
tioners. 


v 


Narain Singh and oth^s —Respon¬ 
dents. 

Civ. Rev. No. 367 of 1923, Decided 
on 22nd January 1924, from the order 
of D. J. Delhi, D/- 23rd February 1923. 

(а) Civil P,C.,S 115—Other remedj being 
opm revision will ordinarily be refused. 

Where an aggrieved party has the remedy of 
a suit osen to it, the High Co>irt will not inter¬ 
fere in revision though the lower Court's order 
is in exercise of a jurisdiction wrongly as¬ 
sumed. [p 473 C. 1] 

(б) Bengal Regulation (XVII of 1806)— 
Scope. 

An order by the District Judge in a pro- 
oeedingunder Regulation XVII of 1806 reject¬ 
ing the plea that the Regulation was not in 
force is revisable. IP. 471 C, 2 ; P. 472 C. 2] 

Shamair Chand —for Petitioners. 

Bakihi Tek Chand —for Respondents 

Judgment—This is an application 
for revision of a oHer passed by the 
District Judge of Delhi in a proceed¬ 
ing und. r Regulation XVII 0 f 1806. 
The facts are briefly these :— 


The petitioners, who are resident < 
Shahdara, own some landed propert 
in the village Mandauli which wa 
formerly a part of the United Pr< 
vinces of Agra and Oudh. In 192 
they mortgaged this property to th 
respondent Sardar Narain Singh b 
way of conditional sale for a sum c 
Rs, 1,50,000/-. The mortgage nc 
having been redeemed within the st 
pulated period Sardar Narain Sing 
applied to the District Judge for th 
issue of a notice for foreclosure unde 
Regulation XVII of 1806. The notic 
having been served upon the pet 
turners they appeared before the Dis 
trict Judge and filed certain objet 
tions. Their main objection was tha 
Regulation XVII of 1806 was not i 

thlt 8 the Till *e e Mandauli an 

that the issue of-foreclose 
notioe under that Regulation wa! 
therefore clearly illegal. Now, Dell 
was constituted as a separate Pri 
vmce under Government Notifloatio 

1912. In 1912 an Act called the Dell 


Laws Act (XIII of 1912) was passed 
by which all laws and regulations in 
force, in the Punjab were m de ap¬ 
plicable to that Province. In 1915 
certain villages, in which the village 
of Mandauli was also included, were 
taken out of the Meerut District and 
added to the Delhi Province. By Aot 
VII of 1915 the Delhi Laws Act of 
1912 was extended in its entirety to 
this added area with this reservation, 
however, that certain enactments, 
which are specified in Schedule III to 
that Act, were ordered to remain in 
force, as before, in this-new territory. 
One of the enactments specified in 
Schedule III was the Transfer of 
Property Act (1882) Now, S. 2 of the 
Transfer of Property Act provides 
that “ in the territories to which this 
Act extends Regulation XVII of 1806 
will not apply but shall be considered 
to have been wholly repealed.” The 
petitioners’ contention before the 
learned District Judge was that as 
the Transfer of Property Act still 
continued to be in force in the village 
Mandauli the Regulation aforesaid 
was not applicable and that conse¬ 
quently he had no jurisdiction to 
issue a notioe of foreclosure The 
learned District Judge disallowed the 
objections, holding that the Regula¬ 
tion of 1806 and the Transfer of Pro¬ 
perty Act were both in force in Man¬ 
dauli md that the procedure followed 

by the mortgagee was therefore, not 
illegal. 

Against this decision the mortga¬ 
gors have come up in revision to 
this Court, and it has been contended 
on their behalf that the order passed 
by the learned District Judge is 
wholly without jurisdiction and that 
his opinion that both the Regulation 
and the Transfer of rroperty Act are 
m force in the added territory is erro¬ 
neous, A preliminary objeotion has 
been taken by Baklishi Tek Chand 
that the revision is not competent in- 
as .muoh as the order, which is sought 
to be revised, has not been passed by 
the learned District Judge in his 
judi nal capaoity. It is further con- 
tended that it is not the praotice of 
this Court to interfere in revision 
when another remedy is open to an 
aggrieved party. It is pointed out 
that the petitioners may challenge 
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the validity of the notice either in a 
suit for redemption or in a fore¬ 
closure suit which the>mortgagee may 
bring against them after the year 
of grace has expired. 

The first contention in my opinion 
has no force. It is true that the 
functions to be exercised under the 
Regulation are ministerial, and not 
judicial, but there can also be no doubt 
that the District Judge assumes judicial 
function when he proceeds to deter¬ 
mine whether he has or has not the 
jurisdiction to issue a notice. In 119 
P. R. 1892, the District Judge refused 
to issue a notice under Regulation 
XVII of 1806, holding that the mort¬ 
gage-deed propounded was not a 
mortgage by conditional sale ani 
therefore not within the scope of the 
Regulation. An application for the 
revision of this order was made in the 
Chief Court, and it was held, on the 
authority of 3 All. 576, that 
the order was open to revision. The 
learned Judges observed as follows 
while disposing of this question :— 

It would be anomalous if a mort¬ 
gagee had no remedy where the Dis¬ 
trict Judge had refused to act in ac¬ 
cordance with law, as in the present 
case, without any apparent justifica¬ 
tion. The functions to be exercised 
under the Regulation are no doubt 
ministerial rather than judicial. But 
we consider that a District Judge as¬ 
sumes judicial functions when he pro¬ 
ceeds to construe and interpret the 
document as mortgage by conditional 
sale, and that at least in such case his 
proceedings are open to revision if he 
declines jurisdiction on clearly erro¬ 
neous grounds." 

The facts of the present case in my 
opinion are in no wty distinguish¬ 
able from those of the case cited above. 
In the present case the learned Dis¬ 
trict Judge instead of construing a 
document has construed a certain Act 
of the Legislature and the contention 
is that his proceedings are open to 
revision inasmuch as he has assumed 
jurisciction on clearly erroneous 
grounds 

In 107 P R. 1890, the mortgagors 
tendered a certain sum of money to 
the District Judge as being all that 
was due on a mortgage made by their 
predecessor-in-title. Notice was is- 
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sued by the District Judge to the re¬ 
presentatives of the original mortga¬ 
ge who appeared and contended that 
a much larger sum was due to them 
than that ; dmitted by the martgagors. 
The District Judge summarily tried 
the question and ordered redemption 
on payment of the sum admitted by 
the mortgagors to be due to the mort¬ 
gagees. An application for revision 
was filed against this order in the 
Chief Court on two grounds (U 
under S. 2 of the Regulation I of t798 
the District Judge was competent to 
take action in the manner prescribed 
by the Act only when the mortgage 
was by way of conditional sale ; and 
(2) that he had no authority to enter 
upon questions of right that may be 
in dispute between the parties. The 
mortgage was admittedly not a mort¬ 
gage by way of conditional sale but 
an ordinary mortgage with posses¬ 
sion. The Chief Court entirely set 
aside the proceedings and held that 
the proper remedy for the mortgagor 
was by civil suit in the ordinary form 
for redemption of mortgage. It will 
be observed, that in this case the Dis¬ 
trict Judge had assumed jurisdiction 
on clearly erroneous grounds, and 
though it was held that the functions 
of a District Judge acting under the 
Regulation were ministerial and not 
judicial yet the proceedings were set 
aside obviously on the ground that he 
had assumed jurisdiction which was 
not vested in him under law. I do 
not, therefore, think that there is any 
force in the first ground and I over- 1 
rule it. 

The next ground, however, appears 
to be fatal and must be upheld. It is 
admitted by Mr. Shamair Chand that 
suit for redemption certainly lies; but 
it is urged that such a suit would cost 
a great deal of money which his 
clients are not in a position to afford. 
He further argues that if his clients 
were to wait till a suit is instituted 
against them by the mortgagee, the 
year of grace would expire and if in 
that suit the question of the validity 
of notice is decided against them 
their right of redemption would be 
gone and the property mortgaged 
which is of considerable value will be 
lost to them for ever. In my opinion, 
none of these reasons are sufficien 
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to induce me to depart from the 
ordinary rule that where an applicant 
has other remedies by way of suit or 
otherwise the intervention of the 
High Court under S. 115 of the Civil 
'Procedure Code is not called for. It 
has been held in 37 I. C. 348, 
that where a Court’s order is based on 
the merits of the oase, though in the 
exercise of a jurisdiction wrongly as¬ 
sumed, and where it is not shown how 
the party aggrieved will be unfairly 
prejudiced by being made to resort to 
a suit, the High Court will refuse to 
interfere in revision. This case, in 
my opinion, is exactly in point, and 
I decline co interfere on the revision 
side. 

The result is that the petition fails 
and is dismissed. I make no order as 
to costs. 

Petition dismissed. 
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Abdul Raoof and Campbell, jj. 

Gokat Chand - Defendant — Peti¬ 
tioner. 


» , 

Sanwal Das and others — Pre-em 
tors—Respondents. 

Mis No. 73° of 1923, Decide 
on 25th February 1924. 

law C ia ll Jnl °\ S ' { 10 ~^ ubKtar *tial question 
opinion ln theTe is 

(juGBtion whether the evidence pr 

thenlw e l tab ?, h 10rtaia is sutfioiei 

though technically a question of law is not 

substantial question of law justifying arant 

certificate for appeal to Privy Councfl A , u 

wh^ h qU0Sti ° a °, f law one in respect 
4?An 'Si'’ 6 may be a diffo >-ence of opinio 
43 All. 513. IP. 473 C. 3, P. 471 0 

Shamair Chand— for Petitioner. 

Sardha Ram —for Respondents. 

A. Raoof, J.— This is an applies 
tion under Order XhV, rule 2 ! an 
S. .09 and HO °f the C. P. Code fo 
!® a p e ’ to appeal to His Majest' 

1 C ‘l’ and We are asked to gran 
a certificate to the effeot that th 

sTlJf.h ‘o' 1 , ft * "Ju'iremenla'o 
S* iiu of the Code and is fit fr\+ 

peal to His Majesty in Council. Th< 

deoree of the Lower Courtfdecreeinc 


the suit has ieen affirmed by this 
Court. The last paragraph of S. 110 
provides that “ where the decree or 
final order appealed from, affirms the 
decision of the Court immediately 
below the Court passing such decree 
or final order, the appeal must involve 
some substantial question of law.” 
We have, therefore, to see whether 
this requirement is fulfilled in the 
present case. 

The suit was one for pre-emption, 
and was based on an alleged custom 
prevailing in the locality in which 
the property claimgd was situated. 
The Lower Court held that the alleg¬ 
ed custom of pre-emption existed in 
the entire city of Delhi. A large 
number of instances were cited 
affirming the alleged custom. The 
defendant vendee was not able to cite 
any single instance in which a claim 
for pre-emption was ever disallowed 
on the ground that a custom of pre¬ 
emption did not prevail in Delhi. This 
Court, after the examination of the 
evidence on the record, agreed with 
the Trial Court as to the effect of the 
evidence in support of the alleged 
custom and held chat the custom set 
up had been established by over¬ 
whelming evidence. 


Against tnis decision the petitioner 
proposes to appeal. On the face of 
it no substantial question of law 
arises. The proposed appeal really 
questions the finding of fact relating 
to the existence of custom; but it is 
contended by Mr. Shamair Chand, 
the learned counsel for the applicant, 
that the question whether the evi¬ 
dence produced to establish a certain 
custom is sufficient is a question of 
law. Technically it is so; but can 
it be said to be a substantial question 

t °, f a law / w e are clearly of opinion 
that it cannot be said to be so. What 
is a substantial question of law 
has been often considered by the 

JnJi° US S- gh C °r rts in reference to 

such petitions. In a recent case 
{ f a rsfiotum Saran v. Hargu Lai (1), 

“k h / * P 1T ^ sion Bench of the 
Allahabad High Court the following 
opinion was expressed:— 


(1) !i 9 ! i:, T 43 x A11 ’ 513 ~63 I. C. 837— 
19 A. L. J. 462. 
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‘In order to justify the grant of a 
certificate, for leave, to appeal to His 
Majesty in Council, the High Court 
must be satisfied that a substantial 
question of law is involved in the 
case; that is to say, a question of law 
in respect of which there may be a 
difference of opinion.” 

This gives an indication as to the 
nature of the question to be raised. 

In our opinion no substantial ques- 
ion of law arises in this case. Ac¬ 
cordingly we dismiss the application 
with costs. 

Application dismissed. 
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Moti Sagar, J. 

Bum Gopal Bhagwan Das— Defend¬ 
ants— Petitioners. 

v 

Parmeshri Das — Plaintiff—Res¬ 
pondent. 

Civil Revision No. 759 of 1923, De¬ 
cided on 27ih February 1924, from the 
order of Small Cause Court, Delhi, 
D/-27th August 1923. 

(a) Landlord and Tenant—Notice intimating 
that premises are vacated is good. 

The defendante-tenanta gave a notice to the 
plaintiff and the other co-sharers in the pro¬ 
perty. that they had vacated the demised 
premises and that the owners should take pos¬ 
session of the aamo. It was further stated in 
that notice that they would not be liable to 
pay rent any longer if the owners did not take 
possession. 

Held : that the notice was an abiolute and 
an unqualified notice in terms and was 
therefore a good notice of relinquishment 
inlaw. [P 474 C 2 P 475C 1] 

* (6) Landlord and Tenant — Tenant not liable 
if one co-sharer takes possession. 

Where, after the defendants left the premis¬ 
es at the unqualified disposal of the co-sharer 
landlords after giving due notice of relinquish¬ 
ment, one of the co-shanra allowed the other 
to tike possession of the whole, the defendants, 
cannotin law be held responsible for his neoleot, 
and are not liable for rent or damages.[P 475 C2, 

Shamair Chan l—ior Petitioners. 

Lain Sardha Pom, — for Res¬ 
pondent. 

Moti Sagar, J.— This was a suit 
for the recovey of five months’ rent 
in respect of a one-half share of a 


certain shop in bazar Khari Bioli, in 
the City of Delhi, alleged to have 
been occupied by the defendants as 
tenants of the plaintiff. The shop 
originally belonged to two sisters 
Msc. Ladho and Mst. Jaindi in equal 
shares, but it appears that the half 
share owned by Mst. Jaindo was sold 
in execution of a decree against her 
and purchased by the present plain¬ 
tiff. It is alleged that the defendants 
executed a lease in favour of the 
plaintiff in respect of this half share 
after the same had been purchased 
by him in the execution proceedings 
but the lease has not been placed on 
the record and its execution is denied 
by the defendants. On the 7th June 
1922, the defendants gave a notice to 
the plaintiff and to Mst. Ladho, the 
other co-sharer in the property, that 
they had vacated the dimised premis¬ 
es and that the owners should take 
possession of the samo. It was fur¬ 
ther stated in that notice that they 
would not be liable to pay rent any 
longer if the owners did not take 
possession. It appears that after the 
receipt of the notice Mst. Ladho took 
possession of the whole of the pro¬ 
perty and gave it on rent to a 
third person to the exclusion of the 
plaintiff. 

On the 24th October 1922 the plain¬ 
tiff brought this suit for the recovery 
of five months’ rent ending the 21st 
October 1922, alleging that the de¬ 
fendants having failed to deliver pos¬ 
session were still tenants in the eye 
of the law, and that they were liable 
to pay rent to the plaintiff till suoh 
time as the latter was not able to 
recover possession of the demised 
premises. The learned Judge of the 
Court below, was of opinion that the 
suit for rent was not competent inas¬ 
much as a valid notice of relinquish¬ 
ment had been given by the defend¬ 
ants but that the latter were liable 
for damages. The suit having been 
decreed in full the defendants have 
now come up in revision to this 
Court, and the first question to be 
determined is whether the notice was 
or was not a sufficient notice ox 
relinquishment. On this question 
the finding of the trial Judge 
already observed, is in favour of tn 
appellants, and this finding has no 
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[been challenged in arguments by the 
learned Vakil for the respondent. 
There can be no doubt that the notice 
jwas an absolute and an unqualified 
notice in terms and was therefore a 
good notice of relinquishment in law. 

The next question to be considered 
is whether possession of the demissed 
premises had been surrendered to the 
plaintiff. So far as the law upon this 
question is concerned there can be no 
doubt, that a tenant giving up the 
demised lands to his landlord is bound 
t> give him vacant possession. It 
has been held in the well known case 
of Henderson v. Squire (1) that where 
there is no express stipulation to 
that effect made at the time of the 
letting of the land it will be implied 
as one of the terms of such letting. 
In the present case the contention of 
the petitioners is that so far as they 
are concerned they left the premises 
at the unqualified disposal of the 
landlords and that if one of them al¬ 
lowed the other to take possession of 
the whole, they, the defendants, can¬ 
not in law, be held responsible for his 
neglect. It is pointed out that the 
shop which is the subject-matter of 
dispute in the present case was really 
a single shop having two doors and 
that as partition had not been effected 
among the co-sharers it was impos¬ 
sible for the defendants I o deliver 
separate possession. The learned 
Judge of the lower Court has ap- 
predated the difficulty under which 
the defendants were labouring in this 
respect, but has held that the difficul¬ 
ty was not insurmountable inasmuch 
as joint possession could have been 
delivered and the co-sharers could 
have been required to attend at a 
specified hour on an appointed day to 
take over such possession from the 
defendants. I do not see how this 

course could have been adopted. If 

instead of two co sharers there were 

fr,^ff dred . ° r more co - 8 harers living 
in different parts of the world it would 

be impossible for a tenant to relin¬ 
quish possession of the demised pre- 

“““ J nti • 111 the sharers had 

received notice to the eff ect that they 

(1) L.R. 4 Q. B. 170—10 B & S 
601—17 w/ft, 51 <l 73 - 19I * T: 


were required to attend at a specified 
hour to take over joint-possession. 
This course, in my opinion, would be 
most unreasonable and would result 
in subjecting the tenant to an altoge¬ 
ther unnecessary hardship. The law 
only requires that vacant possession 
should be surrendered to the landlord. 
If there are more than one landlord 
and a partition has not been effected 
between them, possession on the part 
of one landlord would be tantamount 
to possession of all. It is not denied 
that Mst. Ladho is in possession of 
the whole of the property nor is it 
denied that the plaintiff is a co-sharer. 
In fact a suit for partition of the 
property has already been lodged by 
the plaintiff against Mst. Ladho and 
is now pending in the Court of the 
Subordinate Judge at Delhi. There 
can be no doubt that if Mst. Ladho 
has taken possession and is realizing 
the rent in respect of the whole of 
the property, the character of her pos¬ 
session is that of a co-sharer and she 
would be liable to the extent of one- 
half to the plaintiff. In my opinion, 
vacant possession of the demised 
premises having been delivered to 
one of the joint landlords and the 
notice being a sufficient notioe of 
relinquishment the tenanoy came to 
aD end and the plaintiff had no oause 
of action to maintain a suit either 
for rent or for damages against the 
defendants. 

I accept the revision and dismiss 
the plaintiff's suit with costs 
throughout. 

Revision accepted. 


1924 LAHORE 475 ^ 

Zafar Ali, J. 

T. W. V. Elvers —Defendant—Peti¬ 
tioner. 

v. 

Jhe American Motor Company, 
through Latif Ahmad — Plaintiffs— 
xtespondenta* 

iQ?o iTi A R . e , vi ? ion Pet 'ti°n No. 657 of 
Deoided on 20th January 1923 
from the decree of the Small Oause 

aipindi ° antonmmt ' 
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C. P , Code , 0. 9 R. 13 — Deft . residing more 
than 200 miles — Deft, himself his only witness — 
Examination on commission refused—Deeres 
must be set aside—C. P. Code , 0. 26 R. 4. 

Where deft, was residing in a Native State 
more than 200 miles from the Court trying the 
suit and there was no other evidence on his 
behalf and his examination as his own witness 
on commission was refused and an ex parte 
decree was passed against him. 

Held: that the ex parte decree must be set 
aside and the suit decided afresh after deft’s 
examination on commission. 

M. Obedulla for O'Connor —for Peti¬ 
tioner. 

Sheikh Hassan Din —for Respondent. 

Judgment. —This is a petition in 
revision by a defendant-judgment- 
debtor for an order to set aside an 
ox parte decree passed against him 
by the Judge of the Cantonment 
Small Cause Court, at Rawalpindi, on 
the ground (1) that he erred in refu¬ 
sing to examine him as his own 
witness and (2) that he had no juris¬ 
diction to try the case. 

(2) is not pressed before me, but as 
regards (1) the facts are as below.— 

The defendant at the time of the 
trial of the case resided in Kishtwar 
in the Kashmir State, at a distance of 
more than 200 miles from Rawalpindi, 
and so his Counsel presented an 
application to the Court below to 
issue a commission to examine him 
at Kishtwar. This application was 
eventually rejeeted aad as the defen¬ 
dant could produce no evidence in 
defence, the suit was decreed. I am 
of opinion that, under the circums¬ 
tances stated above, the lower Court 
was wrong in refusing to issue a 
commission for the examination of 
the defendant as his own witness. 
He had no other witness, nor could 
he be expected to come all the way 
from Kishtwar to defend the action 
personally, or to appear in the 
witness-box. Therefore, I accept this 
petition, set aside the ox parte decree 
with the direction that the suit should 
be decided afresh after examining 
the defendant as his own witness. A 
commission must be issued for his 
examination as he does not reside 
within British India, and his place of 
residence is more than 200 miles by 
road from Rawalpindi. Parties to 
bear their own costs in this Court. 

Petition accepted. 
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Broadway and Abdul Quadir, jj. 

Lachhman Das and another— Defen* 
dants—Appellants. 

v 

Jowahir Singh —Plaintiff — Respon 
dent. 

First Appeal No. 900 of 1918. Deci" 
ded on 27th March la22, from a decree 
of the Senior Sub-J. Lahore dated the 
6th December 1917. 

* Contract Act, S. 65—Vendor unable to com¬ 
plete sole because of his defective title—Defect 
known to buyer—Buyer is entitled to refund of 
earnest money paid to vendor but not to interest 
thereon—Sp. Rel, Act S. 18 (d). 

Where under an agreement for the sale 
immoveable property the vendee pays to the 
vendor a ium of money as earnest money, and 
the vendor is subsequently found to be unable to 
convey a valid title because of the property 
being ancestral and there being a minor copar- 
oener concerned in the property and the tran¬ 
saction falls through for this reaaon, the vendee 
though aware of the defect in the title of the 
vendor is entitled to refund of the earnest, 
money but is not entitled to claim interest or 
damages in lieu of interest on the earnest 
money. t P. 478. C. 1, 2 ; P. 479, C. 1) 

Moti Sagar, and Prem Lai —for 

Appellants. 

Tirath Ram —for Respondent. 

Judgment. —The plaintiff in this 
case agreed to purchase certain landed 
property measuring 2,928 kanals and 
5 marlas for Rs. 70,000 from the defen¬ 
dants Lachhman Das and Daya Ram, 
sons of Mathra Das. who are Khatris 
by caste, residing in the Lahore Dis¬ 
trict. 

The defendants presumably form a 
joint Hindu family along with a minor 
son of defendant No. 1. 

The agreement to sell (marked as 
Exhibit Pi) was executed by Lachh- 
raan Das and Daya Ram in favour of 
the plaintiff on the 8th April 1916. 
The defendants received Rs. 1,000 as 
earnest-money from the vendee, and 
about the payment of the remaining 
sale money it was agreed that Rs. 4.000 
wore to be paid about ten days later 
for house-hold necessity, and Rs. 55,000 
were to be kept by the vendee with 
himself in trust for the vendors- Ou* 
of this sum, Rs. 16,500 were to be paid 
with interest to Aslam Khan, a pre¬ 
vious mortgagee, other creditors were 
also to be paid by the vendee out or 
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this said sum, and it was agreed that 
the balance left after payment of 
debts was to be spent in purchasing 
and acquiring immoveable property 
and that the vendee was to make pay¬ 
ments at the instance of the vendor 
from time to time for the purposes 
above indicated. It was further sti¬ 
pulated that, if the vendee refused to 
carry out the contract, he would not 
only forfeit Rs. 5,000 paid by him, but 
would also be liable to pay Rs. 5,000 
as damages, and that, similarly, the 
vendors would be liable to pay the 
same amount of damages, if they 
failed to perform their contract. The 
sale-deed was to he executed and re¬ 
gistered within four months from the 
date of this agreement. Four months 
expired but the contract was not per¬ 
formed and the defendants, first of all, 
gave a notice on the 10th August 1916, 
to the plaintiff asking him to pay the 
money aud to get the deed registered. 
The plaintiff replied to the notice that 
he was not expected to pay the 
money to the vendors, but was to pay 
according to the terms of the agree¬ 
ment to other persons to whom the 
money was owed by the vendors or 
from whom they would purchase any 
landed property. Several other letters 
and messages were exchanged 
between the parties in which each tried 
to blame the other for delaying the 
completion of the bargain and, even¬ 
tually, on the 6th December 1916, the 

plaintiff filed a suit alleging that the 
defendants had refused to execute the 
sale-deed according to the conditions 
agreed upon, and giving additional 
reasons for his not desiring to pur¬ 
chase the land in question, because he 
had learnt that it was ancestral, that 
there was no lawful necessity for the 
sale, that defendant No. 1 had a son 
whose existence was not known to the 
Plaintiff before, and that defendant 

rnfni W j 3 - a 8 \®Pl«ton of unsound 
HHo d> t? d \ n S a P able of Pacing a valid 

alreariw 8 t Fefund ° f Rs ‘ 5-000 

Rs s non paid H by hlra and asked for 

in ill ThI d A ai ? ag f Rs - 1( W0 
lb JtL/* deendants Pleaded that 
had not broken the contract in any 
way , that the objections now raised 

afl the Were Entile because 

all these facts were within his know¬ 
ledge when he entered into an agree¬ 


ment with the defendants, and that 
defendant No. 2 was not of unsound 
mind. They added that it was the 
plaintiff who had backed out of his 
promise, because he had no money 
and that he was not entitled either to 
the refund of the money paid by him 
or to any damages. They also urged 
that they had suffered considerable 
loss, because, on the strength of the 
arrangement they had made with the 
plaintiff, they had made some bargains 
with other people to purchase property, 
and those bargains had’fallen through, 
because the plaintiff did not supply 
them with money. The Trial Court 
has found that defendant No. i, 
though not insane, was not mentally 
fit to enter, into a contract. It has 
found that the plaintiff was aware of 
the facts that the land was ancestral 
and that the defendant No. 1 had a son 
and that he probably entered into the 
contract with his eyes open. It has been 
held, however, that, though the plain¬ 
tiff is not entitled to any damages, be¬ 
cause he knew the defects in the posi¬ 
tion of the vendors, yet he was within 
his rights in demanding that the 
vendors should give him a clear title 
to the land. The vendors not being 
in a position to do this, it has been 
decided that the plaintiff could repu¬ 
diate the contract and get back, at 
least, the money he had paid to the 
vendors. A decree for Rs. 5.000 has 
therefore, been passed in favour of the 
plaintiff against the defendants and 
the parties left to bear their own oosts. 
Against this decree the defendants 
have appealed to this Court, urging 
that no refund of money should- have 
been allowed, while the plaintiff has 

nled cross-objections claiming interest 
on the sum of R S . 5,000 decreed from 

the date on which the sum was paid 
to the defendants, and asking for oosts 
proportionate to the claim decreed 
We have heard Mr Moti Sagar on 
behalf of the appellants and L a la 
iirath Ram for the respondent as 
well as in support of the oross-objec- 
tions. 

Mr. Moti Sagar oontends that it was 
the plaintiff who baoked out of the 

false , P re ^xts. He relies 
on the 6ndings of the Court below that 
the plaintiff knew very well thit the 
property was ancestral, and that 
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defendant No. 1 had a minor son. He 
refers in this connection to the evi¬ 
dence of Mr. Dina Nath, Bar-at-law, 
amoDg others, showing the plaintiffs’ 
knowledge of these facts. As to the 
alleged unsoundness of mind of defen¬ 
dant No. 2 Mr. Moti Sagar argues, in 
the first place, that the said defendant, 
though somewhatsimple-minded, was 
quite capable of understanding the 
nature of the transaction which he 
had entered into. He adds that defen¬ 
dant No. 2 was present when the agree¬ 
ment was executed and put his thumb- 
mark on it and was again present 
when the receipt for the earnest-money 
was executed and the plaintiff had 
every opportunity of seeing and 
knowing all about him. He says that 
the defects pointed out subsequently 
by the plaintiff were not such as 
amounted to a difact in the titles of 
the defendants. Another argument 
advanced by him in the alternative, 
is that if it is held that the defendant 
No. 2 was of unsound mind then the 
contract entered into by him was void 
and there could be no suit on the basis 
of that contract. He refers to Kamola 
Ram v. Koura Khan (1) as an authori¬ 
ty for the view that a claim for refund 
of a sum advanced to some person of 
unsound mind must fail, because the 
contract with him was void under 
section 12, of the Contract Act. 

Lala Tirath Ram, in reply to the 
above arguments, urgis that his client 
did not know that the property was 
ancestra or that there was a minor 
son who could impugn any alienation 
by defendant No. 1, or that defendant 
No. 2 was of unsound mind and that, 
therefore, he was fully entitled to re¬ 
pudiate the contract when the above 
facts came to his knowledge. We 
must say, however, that we are not 
impressed by the arguments addressed 
to us by Lala Tirath Ram on this 
point, and we see no reason to dis¬ 
believe the evidence given by Mr. 
Dina Nath in this connection. We 
agree with the findings of the Court 
below, that the plaintiff was aware of 
the facts above alluded to, when he 
entered into the contract in dispute, 
though it is not unlikely that subse- 

(1) [1*12] 14 P.R. 1912- 15 I.C 404 
1L7 P.W.R. 1912—149 P.L.R.1912. 


quently the latter, on changing his 
mind, decided not to run any risk. We 
agree also with the view that, in spitel 
of these findings, he was entitled to a 
refund of what he had actually paid] 
Lala Tirath Ram has referred to a 
Full Bench decision of the Madras 
High Court in Adikesavan Nairlu v, 
Gurutiatha Chettx (2), where it has 
been held that the knowledge of the 
purchaser as to the defects of title in 
his vendor does not deprive him of hi« 
right to recover damages, and it also 
has been laid down that a manager of 
a joint Hindu family, who has agreed 
to sell immoveable property belonging 
to himself and the minor members of 
the family, is personally liable for 
failure to perform the contract when 
it is found that it is not binding on 
the minors. He argued that in the 
present case the vendor, Lachhman 
Das, as the eldest member of the 
family, was practically its manager 
and agreed to sell land in spite of the 
fact that he had a minor son who 
could object to an alienation by him, 
and a hslf-witted brother who was not 
in a position to pass any valid title to 
the vendee. It is argued, therefore, 
that the plaintiff was entitled to in¬ 
sist that the said vendor should be in 
a position to give him a valid ti le 
free from any defect, or should, at 
least, restore the status quo between 
the parties, by giving back the 
money actually received by him. He 
draws our attention to the facts that 
the conduct of the vendors vas not in 
any way free from blame, because, 
while professing to be willing to exe¬ 
cute the sale deed, they were asking 
for payment of the money to *h®in 
instead of abiding by the condition 
expressly laid down in the agreemeu 
of the 8th of April P10, that the 
money was to r. main in trust witn 
the vendee, for the purpose indicated 
in the agreement. It is urged that it 
was really on .ccount of this breacn 
on their part, one of the most import¬ 
ant terms of the agreement, that tn 
transaction remained incomplete, vv 
think there is force in this argument 


(2) [1917] 40 Mad. 338-32 M.Wj 
180—(1917) M.W.N. 171-39 I.C 
358-5 L.W. 425-22 M.L.l 
300. 
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Mr. Moti Sagar says that they did not 
demand payment of money to them¬ 
selves till after the expiry of the four 
months within which the contract was 
to be completed, but this is net cor¬ 
rect, as the notice given by the defen¬ 
dants to the plaintiff on the 10th 
August 1916 shows that the payment 
of money had been demanded by them 
on several occasions before, through 
Mr. Dina Nath. Moreover, it is note¬ 
worthy that, even in their written 
statement, they demand the payment 
of money by the plaintiff as a condi¬ 
tion precedent to their executing the 
deed. We think that their conduct is 
not free from blame and, on equitable 
consideration, they have no right, in 
such circumstances to retain the 
money which was paid to them by 
the plaintiff. We hold that the Court 
below has rightly ordered them to re¬ 
fund the money and agreeing with 
that view, we dismiss that appeal. 

We do not see any force in the cross 
objections, in which the plaintiff has 
denial ded interest at 12 per cent, per 
annum on Rs. 5.000 and dismiss, the 
cross-objections. We see no reason to 
interfere with the order of the learned 
Subordinate Judge with regard to 
costs and direct that in this Court as 
well the parties will bear thiir own 
costs, because both the appeal and the 
cross objections have failed. 

Appeal and 

Cross-objections dismissed. 
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Mahtineau, J. 

Mt. Jamna Bai— Appellant. 


v. 

Oonda Ram. — Respondent. 

«o?:^- No - 786 of 1923 ’ Decided on 
13th October 1923. from the Decree of 

the Dt. J. Dera Ghazi Khan D/- 6th 
January 1923. 


♦ Hindu Law — Conversion. 

A co.parcener by conversion to an a 
faith such as Mahomadanistn o*>a«os to be a 
poroener and separation is caused immedia 
^converai". 9 Moo. I. A . 199 and 57 P 

MukundLal Puri—(or Appellant 

Zafar Ullah Khan — for Respo 
ent 


Judgment. — The plaintiff is the 
widow of one Sidhu Ram who under 
went a sentence of imprisonment and 
died without returning home. The 
defendant was Sidhu Ram’s brother, 
and they formerly constituted a joint 
Hindu family, but the defendant be¬ 
came a Muhammadan and the plaintiff 
in consequence brought the present 
suit to have her half share in the 
house partitioned off. The first Court 
passed a preliminary decree for parti¬ 
tion, but the District Judge on appeal 
dismissed the suit, holding that the 
defendants’ conversion to Islam did 
not effect a (P. 2 of the J. S.) partition 
of the co-parcenary property and that 
the defendant became the sole owner 
on his brother’s death. The plaintiff 
has preferred a second appeal. 

The learned District Judge has 
taken a wrong view of the law. 9 M. 
I. A. 199 their Lordships of the Privy 
Council held that a member of a Hindu 
family who had become a convert to 
Christianity became at once severed 
from the family. In Gour’s Hindu 
Lode, >nd Edition, paragraph 143 (4) it 
is similarly laid down that the conver- 
sion of a co-parcener to an alien faith 
has the effect of separating the con¬ 
vert ipso jacto from the co-parcenary. 
This principle is also stated in Mulla’s 
Hindu Law, 2nd Edition, at page -80, 
and th?re is a ruling of the Chief 
Court, namely 57 P. R. 1916, to the 
same effect. 


The defendant’s conversion there* 
fore effected a severance of the joint 
famuy and his learned counsel has 
not been able to support -the view 
taken by the lower appellate Court. 
He contends that his o.li 0Q f $ conver¬ 
sion took place more than 12 years 
ago, and that he has been in adverse 

possession of the property since that 
time. 


This contention is clearly unsus¬ 
tainable; for after the defendant's 
conversion, when he and his brother 
ceased to be co parceners, they held 
™® Property as tenants in common 
and the defendant’s possession cannot 
ue regarded as adverse. 

The plaintiff is entitled to a deoree. 
As pointed out by the first Court the 
house in suit is the only one available 
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for partition, for of the other two 
houses owned by the parties one is in 
the possession of a mortgagee and the 
other is in the possession of the plain¬ 
tiff’s mother-in-law, who has a right 
of residence. 

I accept the appeal, reverse the de¬ 
cree of the lower appellate Court, and 
restore that of the first Court. The 
respondent will pay the appellant’s 
costs throughout. 

Appeal accepted. 
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Zafar Ali, J. 

Chhanga and another —Plaintiffs— 
Appellants. 

v. 

Jai Lai —Defendant —Respondent. 

S. A. No. 1000 of 1923, Decided on 
15th January 1924. from the decree 
of D. J. Karnal, D/- the 29th Janu¬ 
ary 1923, affirming that of the Mun- 
siff, Sonepat, Dt. Rohatak. 

(a) Hindu Law — Adoption does not dives 1 
estate already vested in the adopted son. 

The rule of Hindu Law or custom accord¬ 
ing to which an adopted son is deprived of 
right of inheritance in his natural family 
cannot*apply where succession to the natural 
father’s estate precedes the adoption, unless 
a contrary custom is proved. [P. 480 C.2] 

(b) Hindu Law—Adoption of married orphan 
and only son is invalid. 

Obiter : The adoption of a married orphan 
who is the only son of his natural father is 
not valid according to Hindu Law. 

(P 480 C 2] 

Mukand Lai Puri —for Appellants. 

Shamair Chand —for the Respon¬ 
dent. 

Judgment.—It can hardly be said 
that a question of law is involved in 
this second appeal and if there is a 
question of custom, the appeal is not 
competent as there is no certificate. 
The facts are few and simple and are 
briefly as below:— 

The plaintiffs who are jat agricul¬ 
turists are the surviving brothers of 
Hira the father of the defendant Jai 
Lai. On the death of Hira, Jai Lai 
his only son succeeded to his estate 
which was duly mutated in his name. 
Sometime after that Nihal a first 
cousin of Hira adopted Jai Lai as his 
son by ^ registered deed dated the 
19th April 1917. Jai Lai’s uncles the 
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plaintiffs then moved the Revenue 
authorities for mutating his land in 
their names stating that he had lost 
his right to his natural father’s in¬ 
heritance in consequence of adoption 
by Nihal, but the mutatim was re- 
fused. In the order refusing the 
mutation Jai Lai’s reply to his 
uncles’ claim was stated to be that he 
could give up Hira’s land on succeed¬ 
ing to Nibal’s estate which he had 
not so far done. Nihal died in 1921 
and Jai Lai then succeeded to his 
estate. The plaintiffs brought this 
suit for possession of Hira’s land on 
the old ground that Jai Lai had lost 
his right to succeed to it. But he had 
succeeded to it before the adoption 
and therefore there was no question 
of losing the right of succession. The 
real question was, whether by virtue 
of the adoption which took place sub¬ 
sequently to the succession he could 
be divested of the property which had 
already devolved upon him on the 
death of his natural father. The 
rule of Hindu Law or custom accord¬ 
ing to which an adopted son is de¬ 
prived of the right of inheritance in 
his natural family cannot apply 
where succession to the natural 
father’s estate precedes the adoption. 
The plaintiffs in order to succeed in 
their suit should have established a 
special custom by which the defen¬ 
dant was liable to be divested of the 
property that had devolved upon him 
before the adoption. On this point 
they examined only two witnesses 
either of whom had been adopted 
after the death of his natural father 
and deposed that he gave up the 
lands of his natural father - on being 
adopted. This evidence coupled with 
Jai Lai's own statement before the 
Revenue Officer cited in the order of 
mutation has been considered, by the 
courts below, insufficient, to establish 
a general rule of custom and that 
finding cannot be interfered with. 
Further it may be remarked that the 
adoption of a married orphan whol 
was the only son of his natural fatheff 
was not valid according to Hindul 

Law. i. . . 

The appeal fails and is dismissed 

with costs. 

Appeal dismissed. 
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Shadi Lal, C. J. and Le Rossig¬ 
nol, J. 

Khushi Muhammad and others — 
Cooricts—Appellants. 

v. 

The Crown— Respondent. 

Cr. A. No. 862 of 1923, Decided on 
12th December 1923, from the order 
of S. J. Sialkot, D/- 19th July 1923. 

Cr. P. Code, S. 164 — Failure to question 
accused whether his statement was voluntary, 
it /dial. 

Where bsforp reeoriing the ci&f*ssion th e 
Magistrate, although be stated tjat he wa s 
satisfied th*t theconfesiinos ware aiale volun* 
tjiriic, fa led to question the coufeaaants whe“ 
ther they were making a vjluntjry statameat. 

• HeM : that provisions of S. 161 a-e nut com¬ 
plied wita and the confeas'ond theref jre 
not admissible. 2 Lah. 323. Foil. (P. 482, C. 1] 

J L. Kapur and M. L. Puri — for 
Appellants. 

The Public Prosecutor — for Res¬ 
pondent. 

Le Rossignol, J.— On the night of 
the 2 7th December 1922 one Jan 
Muhammad of Begowala was called 
away about mid-sight by a person 
alleging himself to be a chaukidar who 
stated that the thane lar wanted Jan 
Muhammad at Kotli Chanun. There¬ 
upon Jan Muhammad wrapped him¬ 
self up m his khes or plaid, followed 

™ a l n0t again seeu alive. 
His brother Muhammad Din reported 

his disappearance to the police on the 

2nd of January 1923 and the police 

made fruitless enquiries until on the 

22nd January 1923 a human leg was 

found in the bed of the canal which 

runs at a short distance from'the vil- 

lage. It is said that the leg was iden- 

i aS 0D f ° L f Jan Mu tammad*s by 
the shape of the toes and nails The 

next morning a human head was dis 

covered a short distance, up-stream of 

Th.?. 0t , Wh8r8 the *"* had been fouLi 

The features were muoh distnrrod k~ 
decomposition but the lobule of the left 
ear was found to be torn and that nir 

oumstance permitted the relatives to 

identify the head as that of Jan 
hammad. Sugnioion fell imm» i7 -l u? 

Muhammad, Nabi Bakhsh 
by.reason.of the fact that “ a7 we“re 
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inveterate enemies of the deceased* 
and the ‘police enquiry concluded in 
the guilt of six persons four of whom 
were sent up for trial. The other two 
were tendered a pardon and have 
given evidence on behalf of the 
Crown. The result of the trial was 
that Khushi Muhammad, Allah Ditta 
son of Bhola and Jani, son of Qadar 
Bakhsh have been sentenced to death 
while Nabi Bakhsh has been acquitted. 
The convicts have appealed to this 
Court and tae death-sentences are be- 
foro us for confirmation. 

The medical evidence shows that the 
head found in the canal was very 
much decomposed, but the tear of the 
lobule of the left ear was-visible. The 
fact that one of Jan Muhammad’s 
ears was torn was mentioned long be¬ 
fore the discovery of the head, in the 
fir6t report to the police and the head 
has been definitely identified by his 
relatives, including bis widow, as that 
of Jan Muhammad ; that evidence, we 
see no reason to reject and we con¬ 
clude that Jan Muhammad is no long¬ 
er alive. 

The evidence in the case is meagre. 
There was no satisfactory identified 
tion of the person who, personating a 
chaukidar called Jan Muhammad away 
from his house and the only evidence 
m the case is that dealing with the 
enmity which existed between Khushi 
Muhammad etc : and the deceased, the 
statements on oath of the approvers 
the retraoted confessions ’of the coni 
▼lots, Allah Ditta and Jani, and the 
evidence that the dead man's khes was 

™TK- e A°? informa tion supplied by 
Khushi Muhammad. * 

There is further the evidence of 

Najam-ud-Din Tahsildar to the effeot 

JJf* Khushi Muhammad produced a. 

toka, showed him the scene of tn* 

murder and made certain damaging 

later on ntS ' a F0T r ®* 90ns to be state <* 

L r e e, a ^: ° 0t th “ k tha ‘ 8Tid ““> 

* fter a careful scrutiny of the 
reatrm a PP rOv0r s we see no- 

reason to doubt that, although they 

tf iL TS 8 of '^oration which 
and ttiH, Tlta ^ Q , m oiroumstanoex 

tW lt i h ° Ugh the ft PP I ®veas award to 

caTniT “ insignia. 

US?* part the state*- 

monti are m the aaia.teue. 
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It now remains to consider what 
material corroboration of the .state¬ 
ments there is as against each of the 
convicts. The cases of Allah Ditta 
and Jani are'identical. As against eaoh 
of them the only corroboration is a 
confession made by them at the scene 
of the enquiry to the Tahsildar. Un¬ 
fortunately before recording these 
confessions the Magistrate, although 
he stated that he was satisfied that 
the confessions were made voluntarily, 
failed to question the confessants 
whether they were making a volun¬ 
tary statement. This defect might 
possibly have been made good by the 
Magistrate, when called as a witness 
before the Sessions Court, if he had 
stated on oath that he had questioned 
them and on consideration of their 
answers had come to the conclusion 
that their confessions were made 
voluntarily. Unfortunately, although 
reiterating the fact that he believed 
and was satisfied that the confessions 
were voluntary, he did not state that 
before recording their confessions he 
bad questioned the confessants and 
had in this way reached the conclu¬ 
sion that their confessions were 
voluntarily made. The effect of this 
omission has been dealt with in 2 Lah. 
325, and as the conditions set forth in 
S. 164. Criminal Procedure Code, were 
not satisfied, we must exclude these 
conclusions as irrelevant. 

In tho absence of any corrobarative 
evidence, following the well-known 
rule of practice, we hold that it would 
be unsafe to maintain the conviction 
of Allah Ditta and Jani upon Che 
mere statements of the approvers. We 
accept their appeal and acquit them. 

With regard to Khushi Muhammad 
there is some corroboration which 
though slender appears to us to be 
sound. There can be no doubt that 
bitter enmity had existed between 
him and the deceased for many a year 
and the approvers’ story shows that 
Khushi Muhammad was the arch in¬ 
stigator of the plot. The damaging 
statements made by him to the Tah¬ 
sildar are not relevant. Those state¬ 
ments were recorded by the Tahsildar 
but they were not recorded in accord¬ 
ance with the provisions of S. 164 of 
the Criminal Procedure Code and the 
Tahsildar himaelf states that Khushi 


Muhammad refused to make a formal 
confession unless he was first tendered 
a pardon. The statements made by 
Khushi Muhammad to the Tahsildar 
were reduced to writing by the officer, 
though in an informal manner, so 
that no question arises whether an 
oral statement to the Tahsildar which 
had not been recorded by that officer in 
writing would be relevant. The pro¬ 
duction by Khushi Muhammad of a 
toka is not a matter of any importance 
for a toka is an implement found in 
almost every agriculturist’s house and 
the toka produced in the case bore no 
blood stains. Khushi Muhammad’s 
information to the police was that the 
khes had been taken bv Jani convict 
From Jani it was traced to the ap¬ 
prover Karm Singh who took it to his 
brother in the Sheikhupura district 
and left it there. It was recovered 
from that brother’s possession by the 
police. The kites has been identified 
as that of Jan Muhammad, which he 
wore on the night of his disappear¬ 
ance, by his widow Mt. Hussain Bibi 
who recognized her own stitch. 

In our opinion this corroboration 
though slender is reliable and suffi¬ 
cient to justify us in maintaining the 
conviction. We accordingly dismiss 
the appeal of Khushi Muhammad, and 
confirm the sentence of death passed 
upon him. 

Against the acquittal of Nabi 
Bakhsh, the brother of the deceased 
has putina petition for revision but 
for reasons which will be patent from 
this judgment we refuse to interfere 
and dismiss that petition. 

Appeal partly allowed. 
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Campbell, J. 

Saadullah and others— Appellants. 

v. 

The Crown —Respondent. 

Criminal App. No. 1093 of 1923, 
ecided on 22nd December 1923, from 
e order of Sessions J. Montgomery, 
f- 30th August 1923. ..a 

Penal Code , S. lrf7-^vW«ie« eonggjJJ" 
j crimination between parties it posstbl ^ 

Where the evidenoe in a riot * oai® • 

nflfetlng and uniatiff notary that in 
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responsibility for the death of one of the party 
ooold not be fixed upon any one and there was 
no - reliable information available about the 
manner.in whioi that death was caused but 
the evidence against b)th parties established 
clearly that they were gu’lty of rioting and 
neither side had been able to establish any 
justification for their attack upon the other, 

* • 

Held: there were no grounds for discrimina¬ 
ting between the two parties. (P. 484, C. 1 2,] 

. Nand Lai —for Appellants. 

Sa-jar Chand —for Respondent. 

Campbell, J.—This appeal is the 
outcome of a breach of the peace 
which occurred on the 16th July 1922 
at Chak 37/14-L in the Montgomery 
District. The combatants were two 
parties of Muhammadan Jats, the 
Wehniwals and the Baghelas. On 
the Wehniwals’ side Allu, Naman, 
Allia, Yara, Farid, Basara and Gahra 
were committed for trial before the 
Court of Sessions on charges under 
S. 302, 326, 148 and 149, Indian Penal 
Code.,At the same time four Baghelas, 
Hasta, S&adulla, Agra and Ibrahim 
were similarly committed for trial on 
a charge under S. 147 Indian Penal 
Code. To the Wehniwals' party is 
alleged to have belonged another per¬ 
son Turez who is shown as abscon¬ 
ding. Three Bhagelas are also said to 
be absconders — Bakha, Murad and 
Muhammad. The person whose death 

JT S wH SU - biect of the barges against 
the Wehniwals was Turez, Baghela. 

T A n th £ ‘ ria £ before the Sessions 

f e n H u St ? Baghela was acquitted 
oaadullah, Agra and Ibrahim Baghe- 

ias were found guilty under S 14? 

Indian Penal Code. Allu and Farid 

Wehniwals were convicted under S. 

FaH^ W i er ® sen . t0nced to death. 

* arid was also convicted under S. 325. 

Wehniwals Naman, 
*ara, Allia, Basara and Gahra warn 
convicted under.S. 147 Indian pZ! 

• • - •» 

bylhisCo^f ° nVi0tions werQ 8et as ide ' 

reshlt^rthls^has^been‘thi^the I** 
arnfifr ,d w\ aS - n ° W ao ^itted Farid 

his acquit AlSaid ft i t0gether - ^ d 

Wehniwals. Qu ail chafes othw^than 


that under S. 147, holding that no¬ 
thing had been proved beyond the 
occurrence of a riot in which the 
Baghelas were “on the whole” the 
aggressors. Allu, Naman Basara, Yara 
and Gahra have been convicted under 
S. 147 and have been sentenced each 
to one year's rigorous imprisonment 
and three Baghelas (for Hasta was 
not placed on his trial again) have 
again been convicted under S. 147 and 
have been sentenced each to two 
years’ rigorous imprisonment. 

These three Baghelas have appealed 
through their Advocate Dr. Nand Lai. 
They hive also presented a revision 
application for enhancement of the 
sentences of the Wehniwaln. The 
Wehniwals have not appealed but 
have been served with notice to show 
cause against enhancement. 

The learned Sessions Judge has 
found the origin of the affair to he 
somewhat obscure. He has rejected 
the prosecution story against the 
Wehniwals that Turez was murdered 
in cold blood before the general battle 
took place and he has held that 
lurezs death was the result of in¬ 
juries sustained in that battle. The 
cause of dispute appears to him to 
have been the lore affairs of a certain 
Kumhar woman, named Ml. Bhago 
who was first intimate with Farid 
Wehniwa 1 then with Agra Baghela 
and finally with Allu Wehniwal. He 
has accepted evidence that the start 
of the affair was an exchange of abuse 

Agra and Allu in connection 

He has f °nnd that 
the fight took place in front of Allu’a 

th°^ 3 ^ nd fK ehas inferred from this 

and fc Xn J he quarreI between Agra 
and Allu, Agra went way, Qolleoted 

rr&c ers ’ a r d brought the “ 

the 6H t aata13 8tat0d definitely by 

Sre?K dlCal VVltness t0 We been S. 

he ? b7 an edged waa Pon and thus 
he appears to aooept the ftaghel&h* 

STS*Wheniwals -gad 1 ^ 

▼ori were U the 8 fSSoihJg^i” 0118 '***??' 

.. - •' *-■ • -ji 
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(1) Hasta Baghela — an incised 
wound on the right shoulder—grie¬ 
vous hurt. 

(2) Agra Baghela—four contusions 
on the head and others on the thighs 
and the left forearm. 

(3) Gahra Wehniwal—two contused 
wounds on the head, one on the shoul¬ 
der one on the left forearm. 

(4) Basara Wehniwal — two con* 
tused wounds on the head and two 
on the right forearm. 

(5) Allu Wehniwal—two contused 
wounds on the head and three others 
on the arm. 

t6) Yara Wehniwal —one contusion 
on the left hand. 

(7) Allia Wehniwal—one contused 
wound on the head. 

(8) Naman Wehniwal—an abrasion 
on the left arm. 

The medical witness stated that the 
injuries on the persons of the Wehni- 
wals were so slight that in his opinion 
they might have been self-inflicted or 
at least manufactured for the purposes 
of this case. This view has not been 
accepted by the learned Sessions 
Judge and I agree that on the evi¬ 
dence it must be held that the injuries 
were inflicted by the Baghelas. 

Dr. Nand Lai, on behalf of Saadul- 

lah, Agra and Ibrahim, urges in the 
first place that the Sessions Judge 
was wrong in holding that Turez was 
not killed in a separate transaction 
and he argues that, if his clients as a 
consequence attempted to retaliate 
and inflicted on the murderers some 
slight injuries their action was justifi¬ 
ed. He also relies upon the Civil 
Surgeon’s opinion of the nature of the 
injuries sustained by the Wehniwals, 
He does not deny that his three clients 
ware concerned in what occurred. 

I consider that the learned Sessions 
Judge was right in holding it not pro¬ 
ved that Turez was murdered before 
the fight, in holding that the evidence 
was so conflicting and unsatisfactory 
that individual responsibility for 
Turez’s death could not be fixed upon 
any one, and also in holding that there 
was no reliable information available 
about ttie manner in which that death 
was caused.' The evidence on the 
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other hand, against both parties esta¬ 
blishes clearly that they were guilty 
of rioting and neither side has been 
able to establish any justification foi 
their attack upon the other. I do not 
consider that there are any sufficient 
grounds proved for discriminating bet¬ 
ween the two parties. The plan 
shows that Alius house is quite close 
to that of Agra and there is -no safe 
basis for a surmise that the Baghelas 
were the aggressors in violence. The 
Wehniwals had certainly one weapon 
of the nature of an axe among them 
and they did more damage to their 
opponents than their opponents did to 
them. 

Looking to the result of the riot it 
cannot be regarded otherwise than a 
serious one and I am not prepared to 
reduce the sentences of the Baghelas 
appellants. I dismiss their appeal, 
and for the reasons above stated I 
accept the revision application to the 
extent of enhancing the sentences 
under S. 147, Indian Penal Code, of 
Allu, Naman, Yara, Basara an i Gahra 
to sentences of two years’ rigorous 
imprisonment each. 

Appeal dismissed. 
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Moti Sagar, J. 

Piroze Khan and others —Plaintiffs— 
Appellants. 

v. 

Kanhiya Ram — Defendant R 03 * 
pondent. 

S. A. No. 1424 of 1923, Decided on 
22nd January 1924, from the deoreeot 
]). J. Dera Ghazi Khan, D/- 8th Maroh 

1923. 

(а) Limitation Act. 8.19—Admistion after 
limitation is of no avail , 

Admission of mortgage by mortgagee in a 
suit for possession against mortgagors . 
not extend period of limitation for redemp ^ 
when the admission was made aft«r *bew 
years had run out. [P. 485,0. ij 

(б) Limitation Act. 8. SO-Dots not extend 
the period of redemption. 

S. 20 applies only (o cases where the 
is for the recovery of a debt or ^ 

not operate to enlarge tbeperioda rty . 

law to the.pjortgagor to redeem b* JgVc.2] 
26 A. 167 ; 37 P. R. 18M. Bef. IP.^ 
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(c) limitation Act* S.19—Aeknorledgment 

mwst be signed. 

r Where a certain acknowledgment said to 
have been made at the time of the settlement 
*>y the predecessor* in title of the defendant 
was relied on and it was contended that under 
S. 19 of the Limitation Act a fresh period of 
limitation arose from the date of that acknow. 
(lodgment. 

Held : the * acknowledgment under S 4 19 in 
order to be operative must be signed oy the 
party against whom any particular right is 
claimed, and if there was no evidence to ebo<v 
that the alleged acknowledgment was ever 
signed by any of the predecessors in-title of 
the present defendant, it was not operative as 
* ach - [P 486 Cl] 

Niaz Muh&mmad— for Appellants. 

M. L. Puri —for Respondent. 

Moti Sagar, J.—This appeal has 
arisen out of a suit for redemption of 
a mortgage alleged to have been 
effected by odo Allah Dad, the prede¬ 
cessor-in-interest of the plaintiffs, in 
favour of one Wasawa Mai who is 
now represented by the present defen¬ 
dant. In the plaint the date of the 
mortgage was not mentioned, but the 
learned District Judge has found as a 
fact that the mortgage in question 
had been effected on the 7th of 
November 1818. He has also found 
that the Dlaintiffs have failed to 
establish that their right to redeem 
Tvas subsisting. It is contended on 

SS 0 i he Plaintiffs-appellants that 
in 1304 the predecessors-in-title of the 
-defendant brought a soit against the 
present plaintiffs for possession of this 
“ nd .f* mortgagees, and that it was 
admitted by them in their plaint that 
the mortgage was then subsisting, 
that suit was decreed in 1905 and the 
argument is that the existence of the 
mortgage having been admitted in 
the defe ndant is now 
estopped from denying its existence 
Hfffl n con tendin'? that the plain- 

■‘"•••'iltM to redeem. Itie 
cleir -that the suit • was inqfitntar? 

WM t h a 2 6 K 7ears after the m °rt- 
gage had been effeoted, and the 

thZtT ' made in , the P^int canno\ 
eperefore, serve ae a H 

I«Wot under.*S: V“Kw? C T kn , OW - 


i3 not entitled now to set up an 
adverse title. This argument, how¬ 
ever, entirely loses sight of the fact 
that th« defendant is not in any way 
denying the plaintiffs’ title. He still 
admits that he is the mortgagee and 
that the plaintiffs are the mortgagors. 
His contention simply is that the 
plaintiffs’ right to redeem, though they 
are undoubtedly the mortgagors, is 
not subsisting. Ido not think that 
the admission made by the defendant’s 
predecessors-in-title in 1905 of the 
existence of the mortgage can in any 
way improve the position of the 
plaintiffs so far as their right to 
redeem the property is concerned. It 
was for the plaintiffs to prove that 
they had a subsisting right of redemp¬ 
tion at the date of suit, and they are 
not relieved of the burden by showing 
that the fact of mortgage was admit¬ 
ted by the predecessors-in-title of the 
present defendant when more than 
80 years after the mortgage Was 
effected had expired. In my opinion, 
there is no force in this contention 
and I must overrule it. 

It was n ext contended that the mort- 
W having been admitted in 1905 
the defendant is now estopped from 
contending that it would not be re¬ 
deemed. I do not see how the doctrine 
of estoppel can apply to the facts of 
the present case. The admission made 
by the defendant in 1985 has not made 
the plaintiffs change their position in 

?i? 7 * W A y ’ a ? d , 1 am olearl Y of opinion 
that, the defendant is not estopped 

from challenging the plaintiffs’-right 
to redeem. B 

The next contention wag that the 

has been P^ing * certain 
share of the orops to the mortgagors 

a ® , a . kmd oi . malikana called lichh 
walwi up to i90o and tnat this brings 

the suit within limitation under S. 20 

of the Indian Limitation Act. S. 20, • 

5m a f ppll ®, s only *P c asQs wher* 
the suit is for the recovery of a debi 

__ 1(i lega °y» and does not operate tc 
per . 10d allowed, by lew tc 


ledBoieot under fi ID t . P«nou allowed by law ti 

[Limitation Act ffis towe™* i? dla ? ‘23 J^rtgagorto redeem hie property 

'that the allegation LdeTn tho ‘E -!l ^ Qr Htu ai * Zaimir *£* U 
amounts to an admission of 3,® B , ' ---- 

ttffs’ rights and that, -the defendant 1 223°^ 26 AIU I67 ~( 1M3 ) A, W.N 
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and Khilanda Rath v. Jinda (2). 

Lastly a certain acknowledgment 
said to have been made at the time of 
the settlement of 1872 by the prede- 
cessors-in-title of the present defend¬ 
ant was relied on, and it was con¬ 
tended that under S. 19 of the Indian 
Limitation Act a fresh period of 
limitation arose from the date of that 
acknowledgment. The acknowledg¬ 
ment in order to be operative, how¬ 
ever, must be signed by the party 
against whom any particular right is 
claimed. In the present case there is 
no'evidenoe to show that the alleged 
acknowledgment, even if it did 
amount to an acknowledgment under 
S. 19, was ever signed by any of the 
predecessors-in-title of the present 
defendant. It appears from the 
Settlement Record of 1872 that 
Malkhain, son of Wasawa Mall, 
mortgagee, was alive at that time. 
H® is, however, not a signatory to the 
statement alleged to hare been made 
by the proprietors and the mortgagees 
on that occasion, and the alleged 
acknowledgment - cannot, therefore, 
be held to be a valid acknowledgment 
in law so as to be binding upon the 
defendant. 

There is no force in this appeal and 
I dismiss it with costs throughout. 

Appeal dismissed. 

(.) .[1883J 37 P.R. 1883. 
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>Moti Sagar, J. •' 

Ralya Singh — Defendant—Appel¬ 


lant. 


v. 


J 

Tunia Mai —Plaintiff—Respondent. 

Mis. C. A. No. 1522 of 1923, Decid¬ 
ed on 29th January 1924. 

* Civil P t C., S, 144—Mesne profits and 
interest. 

On reveraal of a money decree the judg- 
meet debtor-is entitled to meeDe profit* for 
the peripd during whiph the decree holder 
auction purchaser remained in poeieesioh as 
alfo interest thereon, «o also the cOmmieeion 
paid to the auctioneer. [P..487 C. 1] 

Devi Daya7*-~2oii Appellant. 

Navd La '—for Respondent. • 
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Moti Sagar, J.—This is an appeal 
from an order of the Senior Sub¬ 
ordinate Judge of Ludhiana made 
on an application under S. 144 of the- 
Civil Procedure Code. On the 29th 
of March 1917, the respondents ob¬ 
tained a decree from his Court for 
Rs. 5,705 against the present appel¬ 
lant. In execution of that decree the 
moveable and immoveable properties 
of the appellant were attached and 
put to sale. Some of the properties 
were purchased by the respondents 
while the rest 'were purchased by 
certain third parties. On an appeai 
by the appellant the decree was set 
aside by the High Court on the 4th 
February 1921, and the respondents* 
suit dismissed with costs through¬ 
out. 

The appellant then made an ap¬ 
plication for restitution to the Court 
below under S. 144 of the Civil Pro¬ 
cedure Code. The properties which 
were purchased by the respondebts 
themselves were ‘restored to the ap¬ 
pellant, whi’.e in respect of the 
others, which had been purchased by 
third parties, the respondents stated 
that they had realised a sum of 
Re. 2,320 by the sale thereof, and that 
they were prepared to refued it to 
the appellant. The money was ac¬ 
cordingly deposited in Court and 
withdrawn, in due course by the pre¬ 
sent appellant. In the application 
out of which the present appeal has 
arisen it was stated by the appellant 
that the properties had been sold at 
much, below their proper value, on 
account of the illegal notion of th® 
respondents and that he was entitled 
to be 'fully recouped for the loss 
which he had, without any fault of his, 
sustained at their hands. The details 
of the loss claimed by the appellant 
are fully stated in the application, 
dated 4th of April 1921, made in'tb® 
Court below, and it is not .necessary - 
that they should be recapitulated m _ 
this judgment. 

A certain amount of ’feral evidence 
was produced in support of the con- 
tention that the value of the proper?, 
was much more than what 
fetched at the time of the sale but 
this evidence has nob been’ - beh®^®“ ( . 
by the learned Senior Subordinate. j 
Judge and rejected on the ground that 
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the Witnesses were biased and there¬ 
fore not worthy of credit. I have 
carefully read this evidence and have 
no hesitation in holding that it is 
worthless and that the learned Senior 
Subordinate Judge was right in dis¬ 
carding it. I, however, do n<jt see 
why the appellant should not have 
been allowed interest at a reasonable 
rate for the period during whioh the 
money realised by the sale of the 
properties remained in the hands of 
the respondents. A sum of Rs. 40 
has been claimed on account of 
mesne profits for the houses which 
svere purchased by the respondents 
themselves and subsequently restored 
to the appellant. No satisfactory 
reasons have been shown by the res¬ 
pondents for disallowing this item. 
The sum claimed is very reasonable 
and in my opinion, ought to have 
been allowed. .Another item which, 
in ray opinion, ought to have been 
allowed to the appellant is the com¬ 
mission which the respondents say 
was paid to the auctioneer on ac¬ 
count of the sale of the properties 
and which of course was not includ¬ 
ed in the sum of Rs. 2*320 deposited 
by the latter for payment to the ap- 
pellant. The property was sold at 
the ihstance of the respondents and 
on the decree having been set aside 
they were bound to restore the pro- 
perty to the appellant in its original 
condition. This of course was im¬ 
possible on account of the property 

having been purchased by the third 
parties, but there is no reason why 
the actual prioe at which the pro¬ 
perties were sold and which of oourse 
included also the commission paid to 
the Auctioneer should not have been 

Sin ‘ ft °f , a PP eI1 “ nfc - The conten¬ 
tion of the learned Counsel for the 
respondent is that the fees paid to 
the auctioneer were not kept by his 
ohents and that they have paid what 
was actually recovered. But, as al- 

orth^ mSi d 0u h u w * 3 0,1 

M a0fclon of the respon- 
it i^twif t ? B pro ,* Brt r sold, and 

tkhi °xv 7 re *sonable that 

they should pay the commission of the 

aceenfc 1**°* pockets! 

I accept- the appeal And return the 

case to thvSento* Subordinate Judge 

for fresh tyflera fit the light of the 


observations above made. Parties 
shall bear their own costs throughout. 

Appeal accepted. 
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Moti Sagar, J. 

iYisakhi ftaffi-Plaintiff-Appellant* 

v. 

Alawal and another —Defendants— 
Respondents. 

Mis. S. App. No. 1479 of 1923, 
Deoided on 23rd January 1924. 

Civil P. C, O. 41 R. 99—Order of remand 
under inherent power, is not appealable—Civil 
P, C. 0. 49 R. 1 ( U ). 

An order under the inherent power of the 
Court under S. 151 of the C. P. Code end not 
under 0. 41 R. 23,i«Jnot appealable IP. 487 C. 3 

Naxnal Kishore —for Appellant. 

Shamair Chand —for Respondents. 

Judgment. —This iB an appeal from 
an order of remand made under sec¬ 
tion 151, Civil Procedure Code. A 
Preliminary objection is taken that 
no appeal lies from such an order 
and 43. I. C. page 959 and 58 I. C. 
page 900 are relied on in support 
of this objection. An appeal from an 
order of remand of course lies under 
Order 43, rule (1) (u), Civil Pro- 

cedure Code, but the remand aooord- 
log to that rule must be under Order 
41, rule 23, Civil Procedure Code. 
There is no appeal Provided in the 
Oiril Procedure Code against an order 
made under the inherent poverof 
the Court conferred by section 151, 
Civil Procedure Code, to remand a 
oase for retrial. The preliminary 
objection prevails, and the appeal 

must therefore.be dismissed with oosts# 

Next it is prayed that if no appeal 
lies, the petition of appeal may be 
treated as a petition for Revision. I 
am unable to aooede to this prayer. 
The petitioner can impugn the vali¬ 
dity of the order of remand when he 
comes up in seoond appeal to this 
Court against ahy decision whioh 
may subsequently be passed by the • 
Lower Appellate Court on appeal- 
from the decree of the Court of first 
instan°e, and there is ample autho¬ 
rity for holding that when an aggrlev- • 
ed party has another remedy open, • 
thih Court will not interfere in 
revision. 1 • • , / 

Appeal di&mtised* 
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Martineau, J. 

Ganga Bam and another —Plaintiffs- 
Appellants. 

T. 

Sita Bam —Defendant—Respondent. 

S. A. No. 1525 of 1923, Decided on 
21st November 1923, from the order of 
Addl. D. J. Gurdaspur, D/- the 27th 
March 1923. 

(а) Easements Act, S. 13.(b)—Right of uay 
48 not continuous easement. 

S. 13 (b) relates to a continuous easement 
whioh a right of way is not. 

(б) Easements Act, S. 19—Does not apply 
ichere easement never existed. 

S. 19 lays down only that when the dominant 
heritage is transferred the easement passes to 
the transferee. But where no easement at all 
existed while the two tenements belonged to 
the same person, 9. 19 does not apply. 

[P 489 C 1 

(c) Words and Phrases. 

The words in the sale deed “ mai jumala 
hakuk mutaallika har kism” are not sufficient 
to oonvey the right of way. 

(d) Civil P. C., S. 100— Question of fact. 

A finding that ne right of way was granted 
is a finding of fact. 

<e) Specific Relief Act, S. SI—Permissive 
use does not justify injunction. 

The mere faot of the defendant expressing 
his readiness to permit the use of the door 
•whenever there was occasion does not entitle 
the plaintiffs to an injunction to restrain the 
defendant from preventing them from passing 
through the doer. [P 489 C 2] 

Badri Das and Faqir Chand —for 
Appellants. 

Mukand Lai Puri —for Respondent. 

Martineau, J.—In 1919 Dholan Das, 
the adopted father of the present 
defendant, sold a house (described as 
Nos. 1554 to 1558) to Behari Lai, who 
sold it to Ram Chand-Raja Ram, who 
in 1912 sold it to the plaintiffs. To 
the south of that house are shops 
belonging to the defendant, those on 
the east being separated from those 
on the west by a roofed passage 
(marked “P" in the plan) leading 
from the plaintiffs’ hsuse, and on the 
southern end of that passage there is 
a door (marked “ D ”) which opens on 
to a private street belonging to the 
defendant. The plaintiffs sue for an 
injunction for the demolition of a 
building which the defendant has 
erected on the roof of the passage 
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‘ P \ and also for an injunction to 
restrain the defendant from prevent¬ 
ing them from passing through the 
door. ’ D ’ into the street on the 
south. 

The first Court found that the 
passage 4 P ’ belonged to the plaintiffs, 
and granted an injunction for the 
demolition of the building erected on 
the roof, but dismissed the suit in 
regard to the door, finding that the 
plaintiffs had no right to pass through 
it into the street, which was the 
defendant’s private property. 

Both parties appealed, and the 
District Judge dismissed the claim for 
an injunction for the demolition 
of the building over the roof of 
the passage and also held that , 
the plaintiffs were not entitled to 
an unrestricted use of the way 
through the door. But as the efend- 
ant had expressed his willingness to 
permit the use of the door whenever 
there was occasion he orcered that the 
defendant should not prevent the 
members of his community and other 
desirable persons occupying the house 
for bona fide purposes from using the 
doorway in good faith whenever there 
was need or occasion for it. The 
plaintiffs have preferred a second 
appeal and the defendant has lodged 
cross-objectioDs. 

The decision of the claim for an 
injunction for the demolition of the 
building over the roof of the passage 
depends upon tho question whether 
the passage belongs to the plaintiffs 
or to the defendant. It would appear 
that the-passage.was sold .by *Beban • 
Lai to Ram Chand-Rajaram, by the 
latter to the plaintiffs, but the import¬ 
ant question is whether it had origi¬ 
nally been sold to Behari Lai by 
Dholan Das in 1909, for if not, plain¬ 
tiffs have acquired no title to it. It H 
argued for the appellants that the 
Lower Appellate Court has not given 
a clear finding on this point. But 
there appears to me to be no doubt 
that the finding was intended to be m 
the respondent’s power. In the 
sale-deed executed by Dholan Das 
there was no mention of .the, passag® • 
or of the doorway, and only the 
defendant’s shops were entered as the 
southern boundary of the house sold. 
The learned District Judge, alter 
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-nentioning this, and pointing out that 
the southern boundary was not pro¬ 
perly described, whether the passage 
was sold or not, goes on to say “ If 
the passage or the right of way had 
been sold then it should have been 
used sometime or other by the Inmates 
of house No. 1554, but there is reli¬ 
able evidence that it has remained 
closed and locked for several years 
past.” Further on he says “Defend¬ 
ant has every right to build over the 
roofing of the passage for. in the 
absence of an express sale of the 
passage and its roofing, tte implied 
grant of the right of way through 
the passage under the roofing could 
not prevent defendant from building 
oyer what has always belonged' to 
him. Plaintiff therefore has no right 
to ask defendant to remove the struc¬ 
ture built over the roofing. Toe Lower 
Court's finding on this point is obvi¬ 
ously incorrect." From these passages 
of the judgment of the Lower Appel¬ 
late Court, it seems clear that the 
Court s finding was. that the passage 
was not sold by Dholan Das. That 
finding cannot be disturbed in second 

a P P ‘x.V* and the resu,t ia that the 

plaintiffs are not entitled to an 
injunction for the demolition of the 
building over the roof. 

As regards the claim to a right of 
way through the door wh \t the Lower 
Appellate Court has found is that 
although tbe grant of a right of way 

in contempla- 
tion in 1909 the right was not in fact 

granted, and the plaintiff has there- 

nght 0f 7 &7 * ltho *^ he can. 
uae the passage for such purposes as 

t0 "hich the defendant has no 
objection. Mr. Badri Dashas argued 
that the plaintiffs have a right of way 

to° the 6 th d e V r h ° us ®, 1 formerly belonged 
nu i efe !! dan t 8 predecessor-in- 

t«tle. Dhofeu Das, who used to nass 
thU°!! 8h th *. door int <> the street.** In 
and C lTTT relies on Ss - 13 

neither ef S e:Ease ments AH, but 

. sections hfls any 
application, (a) 8.13 (6) relates' to I 

riir U8 ® aae ®ent. Which a right 

oniv the? S * 19 * a ys doim 

only that when the dominant heritage 

Ihe £ n8 *V Md the ea sement passes to 
the transferee, whereas in the presetit 

(case, no easement at all existed while 
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the two tenements belonged to the 
same person, before the sale of one of 
them in 1909. It is also argued that! 
(c) the words in the sale-deed rnai 
jumla hakuk mutaallika har ki*m are 
sufficient to convey the right of way, 
but I do not agree with this conten¬ 
tion and Venkiah v. Krishnamoorthy 
(l), which is cited in support of it, 
does not help the appellant*. The 
Lower Appellate Court’s (c/> finding 
that ro right of way was granted is a 
finding of fact, and cannot be chal¬ 
lenged. The appeal therefore fails. 

The cross-objections must succeed, 
as the mere fact of the defendant 
expressing his readiness to permit 
the use of the door whenever there is 
occasion does not entitle the plaintiffs 
to an in junction'even Tn the modified 
form in which it has been given by the 
learned District Judge. 

I dismiss the appeal with costs, and 
accepting the cross-objections I dis¬ 
miss the suit with costs throughout. 

Appeal dismissed 

_ Cross- objections allowed. 

U) [1913] 38 Mad 141 — (lal 3 > 
M.W.N. 317-13 M.L.T. 3lo-19 
I.C. 80-24 M.L.J. 552. 
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Broadway, J. 

Dwarka Das and others— Accused— 
Petitioners, 

v. 

. Crown —Respondent. 

Criminal Rev. No. 1560 of 1923, 
Decid* tl on 20th November 1923 , from 
os. J. Shahpur, D/- 25th August 1923. 

(a) Companies Act ( VII of .191 3 ) S. 131- 

A"‘Sr c ™°‘ *• 

tot!v° d f ireotins the Director, individually 

Segal 08 ,mp05Bd ° D the £ 

<J£. .“Sit” i*f: s ~ v •• 

o a Jun e f^! b *? rd * r , agaiD8t ' whi ‘>h the appK. 
d?lav 11 P ref ” red i. illegal, the 

:■ °~ 0 »‘ 
P.HUo‘n£s" Wd Sukam Ckand ~ ' 


Nemo —for Respondent. 
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Reference. — The accused on con¬ 
viction by Pandit Lekh Raj Trikha, 
exercising the powers of a Magistrate 
of the 1st Class in the Shahpur Dis¬ 
trict, were directed by order dated 7th 
July 1922 to pay rateable fine of Rs. 
250 imposed on the Chabba Cotton 
Company Limited, Phularwan, whose 
Directors the accused were. 
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was about. After this all tho Directors 
moved Pandit Lekh Raj Trikha’s suc¬ 
cessor Sardar Bishen Singh to have 
the order set aside but he rejected 
their application. Bhagat Idhar Das, 
Bhagat Mukand Lai and Rai Surjan 
Das appealed against the order and I 
held that no appeal lay Hence the 
present applications for revision. 


The proceedings are forwarded for 
revision on the following grounds. 

Revision No. 8,42 and 43 of 1923 
may be disposed of by one reference. 

The facts shortly are, that M. Mu¬ 
hammad Abdullah a Clerk, joint Stock 
Companies’ Office, Lahore, on behalf 
of the Crown prosecuted the Chabba 
Cotton Company, Limited, Phularwan 
and its five Directors, named Rai Sur¬ 
jan Das retired Executive Engineer 
(applicant in Revision No. 43), Bhagat 
Ishar Das and his son Bhagat Mu- 
kdnd Lai (applicants in RevisionvNo. 
42) and Lala Dwarka-Das and Lala 
Diwan Cband (applicants in revision 
No. 8) under S. 134 of the Indian Com¬ 
panies’ Act with the result that 
Company and Bhagat Mukand Lai were 
fined Rs. 250 each. Bhagat Mukand 
Lai appealed and his fine was remit¬ 
ted. The Magistrate issued warrants 
to realize the fine from the Company’s 
estate but in vain. The Company 
owned a cotton factory at Phularwan 
which was sold to Sardar Kartar 
Singh at whose representation, dated 
23rd April 1921 the Magistrate ordered 
on 7th Julyrl922 that the fine which 
had to be realized from the Company 
be rateably realiz?d from the Direc¬ 
tors. This order was passed ex parte 
i.e., witheut issuing a notice to the 
Directors. Lala Dwarka Das, Bhagat 
Ishar Das, Bhagat Mukand Lai and 
Rai Surjan Das have paid the fine 
under protest and a warrant has been 
issued against Lala Diwan Chand. 

The applicants urge that the order 
is illegal and ultra vires. The Publio 
Prosecutor agrees but says that the 
applications by Bhagat Ishar Das and 
Rai Surjan Das hive been unneces¬ 
sarily delayed and should be thrown 
out for this reason. The facts are that 
Bhagat Ishar Das and Bhagat Mukand 
Lei on receipt of a warrant paid their - 
fines under protest on 2nd April 1922> 
but without knowing anythin* what it 


I am of opinion that as the order 
was illegal, the delay which is excu¬ 
sable to a certain extent should not 
operate as a bar. It is recommended, 
therefore that order dated 7th July 
1922 directing that the fine of the 
Company be realized from the Direc¬ 
tors be set aside. 

Broadway, J.—For the reasons re¬ 
corded in the order of reference I. 
accept tho recommendation of the 
learned Sessions Judge and set asidd 
the order directing the Directors in- 1 
dividually to pay the fine imposed on 
the Company. The property of the 
Company should be proceeded 
against if it is sought to recover the 
fines. 

Revision accepted. 
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Moti Sagar, J. 

Firm Shiv Dayal Ram Dilta Mai 
Appellants. 

v. 

Muhammed Khan and another - 
Respondents. 

Civil App. No. 1664 of 1923, Decided 
on 23rd January 1924, from the order 
of D. J. Shahpur, D/- 11th April 1923. • 

Civil P. C„ S. 146—8urety for appearance* 
liable personally for decree debt, if he 
takes and fails to produce judgment-debtor W 
Court on any day of hearing • 

Where the surety for jedgment-debior had 
given an unconditional undertaking to tn 
effect that he would produce the judgment- 
debtor in Court on all the hearinge until tne 
caie wae finally decided and in caee of default 
to pay the decretal amount and in "Pite of 
failed to produoe him on one of the dates o 

hearing. 

Held : that the surety bad become liable 
under S. 145 for payment of the de«ee d 
.blob oould b, 11. 

Mukand Lai Puri—for Appell» nts - 

•Zafarullah Khan-lot Respondents. 


•t 
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Moti Sagar, J.—On the 14th of 
July 1?22 the decree-holders obtained 
a warrant for the arrest of the judg¬ 
ment-debtor in execution of a money 
decree from the Court of the Senior 
Subordinate Judge, at Sargodha. The 
case was fixed for a hearing for 1 the 
11th of August 1922. The judgment- 
debtor was arrested on the 15tb of 
July and'brought before the Senior 
Subordinate Judge on the same date. 
The respondent Mohammad Khan 
offered to stand surety and on bis 
executing a surety bond, the judg¬ 
ment-debtor Sardar Khan was releas¬ 
ed. The surety was ordered by the 
Court to produce the judgment-debtor 
on the llth of August and he was 
warned that if he failed to do so the 
decree would be executed against him. 
On the llth of August both the surety 
as well as the judgment-debtor were 
present in Court and on the latter 
expressing an intention to apply to be 
declared an insolvent the case was 
adjourned to another hearing. No 
jfrosh security wa3 taken from the 
judgment-debtor and there is no¬ 
thing on the record to show that the 
Isurety was discharged. The judgment- 
debtor failed to appear on one or two 
hearings in the month of December 
1922, and the decree-holders thereupon 
made an application to the Senior 
Subordinate Judge that the decree be 
realised by the attachment of the 
surety’s property. This application 
was accepted and the surety was 
called upon to pay up the decrbtal 
amount. 

An appeal was preferred against 
this order and the learned District 
Judge held that the surety was . not 
liable for the following reasons:— 

(1) That he had not stood'-suretv 


the order for the attachment of the 
surety’s property was, therefore* 
illegal. 

The learned District Judge was fur¬ 
ther of opinion that S. 145 of the Civil 
Procedure Code had no application and 
that the surety could not therefore be 
made liable under that section. The 
appeal was accordingly accepted and 
the surety was discharged. 

The decree-holders have now come 
up in second appeal to this Court and 
it has been contended on their behalf 
that the learned District Judge has 
entirely overlooked the provisions of 
the surety bond under which the 
surety had given an unconditional 
undertaking to the effect that he 
would produce the judgment-debtor in 
Court on all the hearings until the 
case was finally decided. In my opi¬ 
nion this contension is well founded 
and must prevail. S 55 (4) and Order 
21, rule 40,- sub clause (3) of the 
Civil Procedure Code have no applica¬ 
tion to this case, and the learned 
District Judge is entirely wrong in 
holding that the orders of the Senior 
Subordinate Judge were passed under 
any of the above two sections. A 
reference to the terms of the surety 
bond makes it clear that the surety 
had become liable under S. 145 of the 
Civil Procedure Code and I fail to 
understand how the learned Distriot 
Judge has come to a contrary conclu¬ 
sion. The important words in the 
surety bond under which the surety 
beoame liable are to the following 
effect 6 


Joke mukudma mundarja unwan 
men madyun bazaria warant griftar ho 
kar adalat men hazar kiya gaya ha 

iuacne naa not stoocp-surety . se ^aroanaf hazri baqada 

Wider S. 55 (4) of the Civil Procedure mZ; iatb ? ! alab ., hui hai lehaz 
Code and thet, therefore,-no attach!-* * am . an h J> lkra f kart * hun k 
Thent oould be levied against him; . f® ^ ,s ( a ^^ama haia 

(.«) Thtttthe oaly -undertaTrin g shraa “T T dyun W r 

r him —'ofv.i-ii.- given -aaaiat men kisi kism ka kasur kareo n 

to mam zaman baqadar zar-i-mutalib 

adalat men dakhal kar devega jis k a 

wasult ka ikhtiar adalat ko mtijh s e 

wajaidad har kism meri se hoga". 

These words clearly indicate that 
surety has undertaken a liability for 
th,e payment of the deoretal * amount 
m oase tha judgment debtor failed to 
appear mOourt on any hearing till 


♦iT u 11 ? Was ’ he would produce 
the judgment-debtor on the 1 llth 1 of 

hiSfw*w 2 / tha 5 he did P rod uoe 

him c on that'date; and 

(3) That Order ?l. rule ‘4ft an k: 

un'dTwh’t Procedure Code; 

tSa” the Senior Subordinate 
Judge tfad purported to pass the'tadei 1 
in question, did not apply *ud that 
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the final decision o' the case. Under 
S. 145; clause (<•;' of the Civil Proce¬ 
dure Code the liability can clearlv be 
enforced against 'he surety and the 
amount due under the decree realized 
by the attachment of his prope ty. 
The contention that the surety had 
undertaken to produce the judgment- 
debtor on the 11 th of August only and 
that the orders passed by theCourt on 
the 15th of July 1922 were also to the 
same effect has no force in face of 
the clear terms of the surety bond 
and must be overruled. 

I accept the appeal and, setting 
aside the order of the learned District 
Judge, remand the ca=e under Order 
41. rule 23 of the Civil Procedure 
Code for decis on on the other points 
that may arise in.the case Costs to 
■abide the result. 

Appeal accepted. 
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Martineau, J. 

Mangat Ram —Plaintiff—Appellant* 

v. 

Siraj-ul-hasan and ethers — Defen¬ 
dants—Respondents. 

S. A. No. 1988 of 1923, Decided on 
7th February 1924. 

% Easement—Burial ground. 

An easement by which one person gets a 
•right by prescription to bury the dead in land 
belonging to another is unkcown to Ww. 

(P. 493, C 1] 

Shamair Chand —for Appellant. 

Ghulam Rasul— for Respondents. 

Judgment.—In this case the plain¬ 
tiffs, as members of the proprietary 
body of Karnal, sued for an injunc¬ 
tion to restrain defendants 1 to 3 from 
burying their dead in a certain plot of 
land 4 Bighas 12 biswas in area, which 
the plaintiffs said was Shamilat, as 
well as for a mandatory injunction 
for t.he removal of dead bodies already 
buried there. 

The defendants pleaded that they 
had been in possession of the land for 
a long time and had always been using • 
it as a grave-yard. . • *,l 

The first Court found that the land 
belonged to the plaintiffs,'that it was 


not a public graveyard and that-the 
existing graves were not more than 10 
years old. It granted an injunction 
forbidding defendants 1 to 3 to inter 
their dead in the land in future. 

The District Judge on appeal found 
that the place had been used for bury¬ 
ing purposes for probably about 20 
years. He held that the plaintiffs had 
not proved any circumstances beyond 
bare ownership entitling them to an 
injunction and he accordingly dis¬ 
missed the suit. The plaintiffs have 
presented a second appeal to this 
Court. 

It is contended for the respondents 
that the lower appellate Court has 
given no finding on the question of 
the title to the land, but this is not 
correct. The, learned District Judge 
clearly means to find that the land is 
Shamilat, and as the land is 
recorded as *• alndi deh " there can be 
no doubt that it belongs to the whole 
of the proprietary body. 

It is next urged for the respondents 
that they have been in adverse pos¬ 
session for more than 12 years, but 
this contention also I cannot agree 
with. The land is waste, and the 
owners have not been dispossessed 
merely because the defendants have 
been burying their dead there. At 
any rate the possession of the owners 
is not affected in respect of that por¬ 
tion of the land in which there are no 
graves. 

Another argument advanced is, that 
the suit should have been brought 
withi.n six years,fjom the time when 
the defendants began usiDg the land 
as a burial ground, and that not hav¬ 
ing been brought within that period 
it is time-barred. This argument has 
no force as the plaintiffs are not press¬ 
ing their claim for an injunction for 
the removal of the bodies which have 
been buried in the disputed land. Their 
right to sue to restrain the defendants 
from burying bodies there in future is 
a oontinually recurring right, and this 
claim is not barred. 

The reasons given by the learned 
District Judge for refusing an in¬ 
junction are that the land id Of no use 
to the owners and that the advantage 
to them in granting the injunction is 
out of all proportion to the distress 
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that it would inflict on the defen¬ 
dants. But there is a regular grave¬ 
yard elsewhere, and when it has been 
found that the land in dispute is not a 
regular grave yard, that it Has been 
used by the defendants for burying 
their dead for only about 20 years and 
that it belongs to the proprietary body 
of Karnal and not to the defendants, 
the fact that the latter would be dis¬ 
tressed or annoyed at being forbidden 
to buiy their dead there in future is 
immaterial. An injunction prohibit¬ 
ing them from doing what they have 
no right to do is not to be refused 
merely because it would distress them. 
The learned District Judge has re¬ 
marked at the end of his judgment 
that if the case were remanded the 
defendants might be able to prove 
that they had used the land for bury¬ 
ing purposes for more than the statu¬ 
tory periof, but his view, that they 
could acquire by prescription a right 
to bury the dead in land belonging to 
other persons is no; correct. In 66 I. 
C. 640, cited by counsel for the appel¬ 
lants, it was held that such an ease¬ 
ment is unknown to the law. 

The fact that he proprietors have 
no present use for the land is also not 
a reason for refusing an injunction. 

J he land is just outside the town of 
Karnal, and it is impossible to say 
that the proprietors might not require 
it at some time for building or other 
purposes. At any rate, they are enti¬ 
tled to protect their rights, and to 
prevent persons to whom the land 
does not belong from using it as a 
grave yard, and they are not precluded 
from doing so, by the fact that they 
did not object to bodies being buried 
there, on previous occasions. To re¬ 
fuse an injunction in this case would 
be tantamount to extinguishing the 
owners rights in the land, altogether. 

1 accordingly accept the appeal, 
reverse the decreeof the lower appel- 

fiwt Court' n? d r / 3t ° re that of the 
fuf 9'°}defendants 1 to 3 will pay 

the plaintiffs costs m this Court and 
thl 1 fi° , ?n app ’ elUt0 Court - C °sts in 

iy£*a£2 wm be piid as di ™ tea 

■ Appeal allowed^.. 
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Soorr-3iiiTH aud Fforde, JJ. 

Murli Das—Defendant—Appellant. 

V. 

Achat Das —Plaintiff—Respondent. 

F. A. No. 702 of 1918, Decided on 
22nd October 19^3, from the decree of 
Senior Sub. J.- Delhi, D/- 8th May 
1918. 

(i) Evidence Act, S■ 86 — Forwarding by 
Resident does not amount to certi/yinj by him. 

Where copies of the stateraeats of certa n 
witnesses who were eximined in a succession 
certificate case in a Court of a Native State 
were sought to be put in evidence in a Ur. 
.ndia Court uuder S. 33 of tae Evidence Ac;. 

Held : that (l) the mere fact that the Resi¬ 
dent of the State f>rwarded the copie« indue 
coure- is not equivalent O *he certificate re¬ 
ferred to in section 86. (J) When a certificate is 
required by l,w it cauuo; be dispensed with 
merely because it can be ooiainei -♦ arc 

(P- 491, C. 11 

.(•) Succession Certiiicate Act, S. S.< D^i- 
stuns under th ■ Act are not res judicata - 

r. Lode , ^>. II 

«f N .°l e e Ci ^ n Uader lhe Act “p™ aor Question 
t/i b€twee '' ar, y .parties is a bar to the 

trial of the same question in any enj t between 
the same parties. \P. 491 C 2 j 

HarJha Rum— for Appellant. 

Dev Raj Sawhn-y— f or Respondent. 

Scott Smith, J.— The dispute in the 
present appeal relates lo succession 
co the incumbency of a temple in 
Delhi known as Baghichi Madho Das. 
Ine previous incumbent Man Dai 
died on the 17th October 1912 The 
plaintiff-respondent claimed to sue 
ceed as the chela of Man Das, whereas’ 
the appellant, Murli Das, who took 
possesMon ot the temple after the 

d ® a . th ° f Man U*s, denied that the 
plaintiff was the latter's chela, and 
said that he himself was entitled to 
succeed as the gurbhai of Man Das. It 
was not denied that Murli Das was 
the ourbhai of Man Das, but the Court 
below held that Achut Das, the plain¬ 
tiff, was appointed by Man Das to be 
his c^/a and was, therefore, entitled 
to suoceed. Is accordingly deoreed 
his claim, and Murli Das appeals. The 
Court below, in add.tion to deciding 
the point of faot. in favour of the 
plaintiff, held that the question, whe¬ 
ther he.was a chela of Man Das wL 
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res judicata, on account of the decision 
of the Jaipur Court in his favour in 
a succession certificate case. 

Upon the question of fact the lower 
Court has based its decision upon (1) 
the oral evidence of three Bindraban 
witnesses, Swami Gowardhan Das 
Hangacharia, Mahant Murli Das and 
Chhote Lai, printed at pages 28 to 3d 
of paper book (A); (2) copies of the 
statements of certain witnesses who 
were examined in the succession 
certificate case (some of these wit¬ 
nesses have died, and as regards the 
others the Court was of opinion that 
there was reasonable ground for hold¬ 
ing that they could not bp found with¬ 
in the meaning of S. 33 of the Evi¬ 
dence Act); and (3) a document (Ex¬ 
hibit P. 1) which was prepared and 
attested for the purpose of meeting 
the claim of Murli Das to a succes¬ 
sion certificate in the Jaipur'State. 
As regards the oopies of the deposi¬ 
tions of witnesses who were examined 
in the succession certificate case it 
was objected in the lower Court, and 
the objection has been strongly press¬ 
ed before us, that they are not admis¬ 
sible in evidence as the certificate of 
the Resident as required by S. 86 of 
the Indian Evidence Act has not been 
given. In regard to this the Court 
says (page 52 of the judgment.) As 
these copies have all been forwarded 
to this Court by and through him 
(Resident),!, therefore take it, that he 
has certified by his action in the 
matter that the’manner in which the 
documents are certified is the manner 
commonly in use in the Jaipur State 
for the certification of copies of judi¬ 
cial records. In any case the point is 
a trifling one as the necessary certih- 
cate under S. 85 can always be ob¬ 
tained." We are unable to admit the 
correctness of this view. . Ifc a PP e f™ 
that the copies were obtained by the 
plaintiff himself in the Jaipur State, 
and that he got them forwarded by the 
State officials along with the evidence 
taken on commission. The mere fact 

that the Resident, for warded the papers 
in due course, iu'not equivalent to the 
certificate referred to in S. 86. b ur- 
ther, we are unable to agree that, 
when a certificate is required by law it 
can bo dispensed with merely because 
it can be obtained at any time. We, 


therefore, propose to exclude .this 
evidence from our consideration. 

[The judgment then dealt with evi¬ 
dence and holding that Man' Das ap¬ 
pointed plaintiff as chela, continued 
as follows ;—] • 

Having regard to our decision on 
the question of fact, it is unnecessary 
for us to decide whether the finding 
of the Jaipur Court in the succession 
certificate case operates as res judi¬ 
cata. The lower Court said it did so 
operate under S. 13 of the Civil Proce¬ 
dure Code, but it appears to us to have 
lost sight of S. 25 of the Succession 
Certificate Act ■ of 1289 which lays 
down thAt no decision und-'r this Act 
upon any question of right between 
any parties shall be held to bar the 
trial of the same question in any suit 
between the same parties. 

The appeal fails and is dismissed 
with costs. 

Appeal dismissed. 
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Abdul Raoof and Campbell, JJ. 

Tek Chand — Defendant — Appel¬ 
lant. 

v 

Tara Chand ani others— Plaintiff 

& Defendants—Rnspondents. , 


F. A. No. 1346 of 1919, Decided on 
Jth November 1923. from the decree 
f Sub. J-, Lahore, D/- 22nd Maroh 

)19. 

Court Fees Art, S. 17 -Appeal by vendee from 

decree in favour of pre-emptor on °/ f 

* 6800—Appellant (uk\nq for revers 

icreeor for more money-Court fee to be paid 
i Rs. 6800. 

Plaintiff sued for pre-emption. jo 'MBpeot ef 
ie .ale of house property .old f” 1U L„ 
a alleged that the aotual consideration wa 
Jy Rs! 5100. The lower Court found t 
ie market value of the bouse was 
id granted plaintiff a deoreeonp Tg h 
lercof; the vendee appealed to the * 

0 urt and valued bi.« apP** 1 «- 8 ° for an 

rted tor restoration of the property o. 

iditional sum of Rs. 3200. 

mi -.«...«.«. 

itbin the meaning of S. 17 *00 *PP ^ 
SUl «l»«l « h. 8 h« of the «,, 

ItarnatiTe reliefs-- — 1 
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Gullu.Ram —for Appellant. 

Tek Chand, Tirath Ram and Kahafi 
Chand —for Respondents. 

Campbell, J.— This Judgment will 
dispose of two appeals Nos. 12b3 and 
1316 of 1919 against the decree' of the 
Subordinate Judge, Lahore, in a 
suit for pre-emption. 

A certain house in Said Mitha 
Bazar, Lahore City, belonged to a 
family of Sardars of Killa Jiwan 
Singh. It was partitioned about the 
year 1894 and the northern half fell 
to the house share of Rajindar Singh, 
who in 1914 sold it to Tara Chand. 
The southern half went in equal 
shares to Kehr Singh and Dhian 
Singh and is the subject of the pre¬ 
sent suit. 

Tara Chand is the plaintiff. He 
asserted that the whole of the 
southern half has been sold by Kher 
Singh and Dhian Singh to Tek Cnand 
ostensibly for Rs. 10,000 but really 
for Rs. 5,100 and that in the sale 
deed registered on 18th June 191« it 
was falsely stated in order to defeat 
his right of pre-emption that a strip 
including every portion of the 
southern half which touches the 
northern half has been reserved by 
the vendors. 

It is convenient to describe this 
strip as part B, the portion osten¬ 
sibly sold according to the sale deed 
part A, and Tara Chand the pre- 
emptor’s house as C. 

Tara Chand claimed a right of pre¬ 
emption on the grounds both of 
dominance and contiguity. The ven¬ 
dors and vendee denied that B had 
been sold and pleaded that Tara 
Chand had no right of pre-emption in 
respeot of A, because A neither 
touohed his property nor was a ser¬ 
vient tenement thereto. 

The trial Court has held that part B 

nliinHff ?i 0ng f With parfc A * thafc the 
M erefore was owner of 

n J b 0 pr ?F ert y oon tiguous With 
the property sold and had a right to 

HESS’ that Rs - [0.000 the osten- 
sible prioe, was neither paid nor fixed 

value °was*lhe *“ d * hat the market 
yaiue wis the prioe actually naid 

vtz '' ^ 8 * 63Q0. The plaintiff was 
granted a decree for possession on 


v.SanwalDas 

payment of this amount, there being 
eventually no contest about the exis¬ 
tence in the locality of a custom, of 
pre-emption. 

Appeal No. 1283 is by the vendors 
contesting the decision that B was 
sold, and appeal No. 1346 is by the 
vendee contesting this point and also 
the findings as to non-payment of 
the ostensible price and market 
value. 

We overruled a preliminary objec¬ 
tion by Mr. Tek Chand, Advocate for 
the respondent, that the vendee’s 
appea 1 is insufficiently stamped. 

ft e £?f? e i aS T £i U6d hi3 a PP e *l at 
Rs. 6,800,-the figure a: which the 

Court below has valued the property 

m suit and the suit itself which was 

origmally valued by the plaintiff « 

Ks. o,lU 0 . The vendee asks for a 

decree restoring that property to him 

or else requiring the successful pre- 

7tV°2oT\ h r aD ad f ditional sum 

iSrfrli- fk T 5 ese are two a'terna. 
tive reliefs based on exactly the same 

cause of action and only one of them 

can b 0 granted. They are not two 

distmotsubjents^thin , h „ meani 

Of S. 17 of the Court Fees Act and the 
correct fee is one calculated not on 
the aggregate of the two values bu“ 

thVt tH hlgher thetwo - The fact 
that the appellant himself asserts 

R ° XfToOO the . S r0 ^ " 

rml • / UOt affect the Question. 

mirits 8 of th9a d6a,t with 

merits of the oase and ultimately 

dismissed, the appeal.] ^ 

Appeal dismissed. 
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It is settled beyornl all doubts that in the 
Delhi City the custom of pre-emption jrevails 
very genei ally in respect of sales of residential 
houses. [P. 496 C. 2] 

(6) Punjab Fre-tmption Art,S. 5 ( l)—For a 
house to be Dharma9ala, there must be dedi¬ 
cation. 

Where Sadhus were allowed t> live in a 
house with owner's speoial permission and no 
dedication of the house was ever made though 
once contemplated and the house had been the 
subject of sales on several occasions. 

Held: it was not a Dharmatnla within 

S.5(t). [P. 497 C.2] 

Shamair Chand —for Appellant. 

B. P. Khosla and Moot Chand— for 
Respondents. 

Abdul Raoof, J.— This appeal has 
arisen out of a pre-emption suit 
brought by the plaintiff-respondent 
in respect of a house described as 
<hv.ank.hana situated in Mohalla 
Bhojpura, of Delhi City. The house 

was sold on 22nd September lyl6 for 
Rs. 21,000. The plaintiff based his 
claim on the ground of contiguity 
and also on the ground of common 
stair-case and common entrance and 
alleged that the custom of pre-emp¬ 
tion prevailed in the locality. The 
sale was made in favour of Gokal 
Chand as the manager of an institu¬ 
tion known by the name of Sadh 
Margi Baradari. The said institu¬ 
tion is admittedly unregistered and 
there are a number of persons who 
are its members. Under the direction 
of the Court the plaint was amended 
and in the place of Sadh Margi Bara¬ 
dari Institution the names of its 
members were placed upon the record. 
The suit was resisted on the following 
grounds:— 

(1) that the plaintiff had no right 
of pre-emption in respeot of the house 
in suit on any of the grounds men¬ 
tioned in the plaint ; 

(2) that the right of pre-emption 
did not exist in the mohalla or sub¬ 
division in which the property was 
situated ; 

(3) that the house at the time of 
the sale being a dharamsala no right 
of pre-emption existed in respect 
thereof ; and 

(4) that the suit was barred by 
time as the necessary defendants 
•were added on the 20th December 


1917, long a.ter the period of limita¬ 
tion had expired. 

Four issues were framed by the 
trial Court. The first related to the 
plaintiff's right of pre-emption, the 
second related to the question of 
cusiom. the third related to the 
nature of the propeity in dispute and 
the fourth raised the question of 
limitation. All these issues were 
found in favour of the plaintiff and 
the suit was decreed. Hence this 
appeal by the vendees. 

No argument has been addressed lo 
us by the learned counsel, Mr. 
Shamair Chand, on the first issue, 
namely, “whether the plaintiff has a 
right of pre-emption in respect of the 
property in suit." He has admitted 
the correctness of the timing of the 
learned Senior Subordinate Judge 
that the plaintiff has a right of pre¬ 
emption on the ground of contiguity. 
On the remaining issues a feeble 
argument has betn addressed to us. 
It has been first contended that the 
right of pre emption does not exist in 
the mohalla as it forms a defined sub¬ 
division of the city of Delhi and no 
evidence of special custom existing in 
that sub-divisic n has been adduced on 
behalf of the plaintiff. It is admitted, 
however, that no evidence has been 
given on behalf of the defendants- 
appellants that the mohalla in which 
the house in dispute is situated is in 
fact a defined sub-division of the 
city. As found by the leirned Senior 
Subordinate Judge there is ample 
documentary eviience to show that 
the custom of pre-emption prevails 
genarally in the city of Delhi. Over 
and above this there is a volume of 
decisions to bo found reported in the 
Punjab Records in which it was held 
that the custom of pre-emption did 
prevail in the city of Delhi generally. 
Some of those decisions are mem 
tioned in Appendix V at Page 459 of 
Ellis’ Law of Pre-emption in the 
Punjab. In case of Abdulla Beg v. 
Walaiti Begum (1), the learned judges 
who deoided the case made the toi- 
lowing observations: — _ 

(1) [1906] .120 P.R. 1906-55 P.L-R- 

.IQA?... l w... * •••. : 1 — • -/ • 
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“And we have in Mr. Clifford's 
judgment of 1886 no less than 60 in¬ 
stances in other parts ofiDelhi.and we 
hare several rulings of this Court 
in which the existence of the right in 
various parts of Delhi was affirmed, 
and no instances have been produced 
by the defendant in which a claim to 
pre-emption has been successfully 
resisted. Under these circumstances, 
we think, without holding that Kucha 
Aqal Khan is a sub-division within 
the meaning of S. 6 of the Pre-emp- 

I tion Act, that the right of pre-emp- 
5ion does obtain in that locality and 
the plaintiff is entitled to posses, 
sion, by pre-emption, of the house 
claimed.” 

This remark fully applies to 
the facts of the present case. In 
this case also not a single instance 
has been cited on behalf of the defen¬ 
dants in which a claim to pre-emption 
has been successfully resisted. In the 
case /°f Nawal Kishore r. Amir 
Khan (2) it was held that the custom 
of pre-emption prevailed generally in 
the Delhi Citr. Likewise in the Lie 
of Bhaywanti v. Sohon Lai (3) the 
learned judges held that it had been 
set edbeyond all doubts that in the 
Delhi City the oustom of pre-emption 
prevailed very generally in respect 
of sales of residential houses. It is 
uot necessary to refer to all the cases 

bearing on the question. We are un- 
hesitatmgiy of opinion that the 

thtT-°l%V mption reli8d u p° d b 7 

the plaintiff does exist. 

The next contention put forward 

rAhe h f > h K b ° US °’ the SUbjecfc raatter 

of the smt^being a dharamsala under 
Pr« 0 S^ ° ha ? ter of the 

fuhW La . W -’ COuId not be tbe 

The Lfl f aim t0 P re * e “ption. 
the defendants produced a large 

hoSe e h °/iT ifcneS9eS to P^ve that the 

^*1^, USed o f0r a l°ng time 
“ 5,. a ™m8ala, as Sadkus had been 
residing in it off and on, on various 
oo 0asl °n S . The evidence giren by 

led wr 1 ^ 0880 ? has bB8 » 

(3) [19081116 P.R. 1908 

MU L/$3&U ' 


variably after special permission 
granted for the purpose by the 
owners. As held by the learned 
Judge of the Court below, the house 
has been the subject of sales and 
mortgages on various occasions. This 
circumstance militates against the 
theory of dedication. Kishan Chand,, 
who is said to have dedicated the* 
house to religious and charitable 
purposes, has stated that his father 
had left Rs. 20,000 for the purchase 
of certain houses with a view to 
dedication for religious and chari¬ 
table purposes and that this was pur¬ 
chased for these purposes but was 
never dedicated. He has further 
stated that the house had been utilised 
off and on by the Sadhus who came to 
Delhi. Beyond this there is no evi¬ 
dence on the record showing that 
there was ever any intention te 
create a t cakf. We fully agree in the 
view of the evidence taken by the 
learned benior Subordinate Judge on 
this question. 

The only other point urged by the 
learned counsel was that of limita¬ 
tion; but he had to admit that the 
point raised by him was fully covered 
by the decision of a Division Bench 

l <g T,°? se £ Moti v.Sayad Ahmad 
han (4). We accordingly overrule 
this contention also. The result is 
that the appeal fails and is dismissed 
with costs. 

** 5 b0eu brou & ht to our notice 

that the pre-emption money deposited 
by the plaintiff in obedience to the 
decree of the lower Court had been 
alloweti to be withdrawn by the plain¬ 
tiff-respondent during the pendenoy 
of the appeal with liberty to re- 

W P e°" 1 a / ter i th ® decision thereof. 

Z* X extend fche period 

and allow the plaintiff-respondent to 

^-deposit the pre-emption money 
within three months from the date of 

m U L de T 8 ‘ SUoh P^ment being- 
made, the defendants shall deliver 

°i fu° property to the 
plaintiff and that if the purchase 

not8 ° paid the suit Shall 

of thi^ 8 f mi !f ed * With 00sts in favour 
of the defendants-vendees. 

Appeal dismissed. 


(4) [1896] 29 P.R. 1896. 
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Shadi Lal, C. J. and Ffordh, J. 

Nur Ali— Conrict—Appellant. 

v. 

The Crown —Opposite party. 

Criminal App. 911 of 1923, Decided 
on 7th February 1994, from the order 
of Ss. J. Multan, D/-2nd August 1923. 

Evidence Act, S. ti—Extrajudicial confes - 
non may not contain exact words of accused, 
it is enough if it gives the substance and is also 
corroborated. 

The duty of the Court before whioh an 
extra-judicial confeasion, not incorporated in a 
dooument, ia relied upon ia to scrutinise the 
whole of the material before it, and then to 
decide whether there ia aufficient evidenoe 
to prove the confeaaion. A mere general state¬ 
ment to the effect that the prisoner had con¬ 
fessed, ia too uncertain a foundation to sus¬ 
tain a finding againat him aud the trial Court 
ought to aacertam aa far as possible the very 
words spoken by an accused who is said to 
have confessed. There may however be cases 
in which the evidence gives the substance, 
though not the actual words of the statement 
made by the accused and if that evidence is 
reliable there is no rule of law which precludes 
the Court from holding, that the confession has 
been proved. 10 B. L. R. 322 Ref. [P. 499, C. 2] 

Chaudhri Shahab-ud-iin —for Appel¬ 
lant. 

D. R. Sawhney —for the Crown. 

Shadi Lal, C. J.— The appellant, 
Nur Ali, a boy aged about 14 years, 
had been convicted of the murder of 
Mt. Fatima, a girl of about 4 years 
age; and has been sentenced under S. 
302, Indian Penal Code, to transpor¬ 
tation for life. The prisoner is a 
resident of Pind Dadan Khan in the 
Jhelum District, and in the month 
of June 1923 he left his home in order 
to pay a visit to his mother’s sister 
who resides in Bahawalpur State. 
On the way he stayed at Multan with 
his relative Niaz Ali and while there 
he paid visits to the house of the 
girl’s father Karam Hussain, who is 
related to him by marriage. 

Now, it is beyond dispute that on 
the afternoon of the 24th June Mt. 
Fatima disappeared from her fathers 
house, and that in the evening when 
her father returned home frum his 
shop he was informed by his wife 
that the girl had gone out to play at 
about 3-30 p. m. and had not come 
back. The father thereupon corn- 
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menced a search for the girl, and at 
10 p. m. he was informed by his ap¬ 
prentice Jamal that the latter had 
seen her at about 4 p. m. going out¬ 
side the Park gate with the prisoner. 
The appellant was accordingly sent 
for and when questioned by his rela¬ 
tive Niaz Ali he made a clean breast 
of the whole affair in the presence of 
Nur Muhammad, the father in-law of 
Karam Hussain, and stated that he 
and another person had 6hrown the 
girl into a canal known as the Wali 
Muhammad Nala. He also promised 
to point out the place where he had 
pushed the girl into the canal. 

Upon receiving this information 
Karam Hussain sent his neighbour 
Karam Ali to the Police Station 
where he recorded a detailed report of 
the affair at 1-45 a. m. on that very 
night. It will be observed that this 
report mentions not only the faot that 
Jamal had seen the appellant taking 
the girl away, but also that he (the 
accused) had confessed the commis¬ 
sion of the crime. 

Before examining the arguments 
advanced on behalf of the appellant 
I must mention two other circumstan¬ 
ces which have been relied upon by 
the learned Sessions Judge. On the 
afternoon of the 25th June the corpse 
of the girl was found in the canal but 
without the gold eardrops which she 
had been wearing on the preceding 
day, and this recovery is said to have 
been made in persuance of the in¬ 
formation supplied by the accused. 
There is also evidence to the effeot 
that on the 26th June he guided the 
investigating party to a uninhabited 
house belonging to one Bhawani Das 
which had a lay aperture in the door. 
The owner did not happen to possess 
the key of the lock of the door, and 
Sub-Inspector consequently broke the 
lock and opened the house. The pri¬ 
soner then stepped inside and picked 
up a couple of eardrops lying on the 
floor at a distance of about a foot 
the from door. These ornaments 
have been identified to be the eardrops 
which the child was wearing on the 
after-noon on whioh she disappeared 

from her father’s house. 

There can be no doubt that w. 
Fatima was last seen alive m th 
company of the appellant, and 
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the Utter when examined by the 
Court, was unable to count for her 
disappearance. As stated above, 
Jamal informed her father at the 
earliest opportunity that he had seen 
her going with the accused, and this 
fact was prominently mentioned in 
the first Information Report. It is 
not suggested that Jamal was in any 
way hostile to the prisoner, and it 
cannot be seriously contended that he 
has invented a false story in order to 
implicate an innocent boy. 

But the most important evidence 
against the appellant is the confes¬ 
sion which he is alleged to have made 
on the night of the 24th June. The 
witness, Nur Muhammad, who testi¬ 
fies to this confession, is his relative 
by marriage, and there is no valid 
ground for holding that he is not 
telling the truth. It is true that Niaz 
AlihaB not appeared as a witness for 
the prosecution, but his near relation¬ 
ship with the appellant made it diffi¬ 
cult for him to depose against him. 
It is, however, significant that he was 
summoned for the defence but was 
not examined as a witness. 


The oonfession was not reduced 
writing, and it is urged that, as 
witness Nur Muhammad has not r 
produced the actual words uttered 1 
the prisoner, his evidence can I 
treated as a mere statement of tl 
conclusion at which he himself arri 
ed from the answers which the accu 
ed gave to the questions put to hii 
Now, there oan bo little doubt that 
the statement made by the witne 
presented merely the impression co 
▼eyed to his mind by what was sa 
by the prisoner, it would be in B uf 
dent to prove the alleged oonfe 
sion. But I am not prepare 
to accede to the contention that 
no case can an extra-judicial confe 
sion, not reduced to writing, be he 

h°«f^ UQleS8 the Court k, 

before it the exact words used 1 

^nHnn 1SOner ' * In SU PP° rt of this CO 
tention our attention has been invi 

ed to the observations of Phear T 
^mnhS^^K 1 ) Whi0h Uu( ioubte 

ly emphasised the necessity >f pr 
vmg the precise words alleged to ha 
been spoken by an aocused, but 

(1) 10 B.L.R. 322. 


not think that the learned Judge in¬ 
tended to lay down any hard and 
fast rule. A perusal of the judgment 
showi that the learned Judge did 
not reject the evidence relating to 
confession on the ground that it did 
not reproduce the actual words used 
by the prisoner, but examined it and 
found it to be unreliable and incon¬ 
clusive. The duty of the Court, be¬ 
fore which an extra-judicial confes¬ 
sion, not incorporated in a document, 
is relied upon, is to scrutinise the 
whole of the material before it, and 
then to decide whether there is suffi¬ 
cient evidence to prove the confes 
sion. As I have aleady said, a 
mere general statement to the effect 
that the prisoner had confessed is 
too uncertain a foundation to sustain 
a finding against him, and I consi¬ 
der that the trial Court ought to as¬ 
certain. as far as possible, the very 
words spoken by an accused who is 
said to bare confessed. There may, 
however, be cases in which the evi¬ 
dence gives the substance, though 
no! the actual words of the state¬ 
ment made by the accused, and if 
that evidence is reliable, there is no 
rule of law which precludes the Court 
from holding that the confession has 
been proved. 


U VY , 


-, wiiaii u Ull v uvmeiuiy in sne 
present case ? Nur Muhammed does 
not say merely that the appellant 
admitted his guilt, but he gives the 
substance of the latter’s statement. 
He is positive that the accused, when 
questioned, stated that he, together 
with another person, had thrown the 
victim into the canal. The matter 
was simple enough, and there was no 
scope for any mistake or misappre- 
hension. The testimony of the wit. 
ness appears to me correctly to 
represent what the appellant said on 
the night m question, and I must, 

5' lu° T l’ hold that ifc ha s been prov^ 
en that he, either alone or with some 

other person whose identity has not 
been disclosed, pushed the child into 
the canal. 


me 


medical evidenoe makes j 
clear that Mt. Fatima's Heath wa 
due to drowning, and there is ampl 
evidence that the corpse was recova 
ed from the canal. It may be c d 
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ceded that the appellant did not point 
out the exact spot where the body 
was found, but he was undoubtedly 
the person who first gave the infor¬ 
mation which led the relatives of the 
victim to search.for the corpse in the 
canal. Further, there is ample evi¬ 
dence to show that on the af tern Don 
of the 26th June he led the investi¬ 
gating party to the house from 
which the eardrops were recovered, 
and there is no valid reason to im¬ 
peach the veracity of the witnesses 
or the genuineness of the discovery. 
It is contended that the eardrops are 
too large for a girl of four years of 
age, but the goldsmith Nazar Ali, 
who made the ornaments is positive 
that he made them for the girl and 
saw her wearing them. 

The confession of the appellant- 
corroborated as it is by the two dis¬ 
coveries mentioned above, and also 
by the fact that the victim was last 
seen alive in his company, leaves no 
doubt that he participated in the 
murder. The conviction is therefore, 
justified, and though the life sentence 
is unsuitable in the case of a young 
lad, the Court has no discretion in 
the matter. It is for the Local 
Government to take such action as 
they think fit. 

The appeal is accordingly dismis¬ 
sed. 

Fforde, J. — I agree. The state¬ 
ment of the accused taken in con¬ 
junction with the rest of the evidence 
establishes the guilt of the appellant 
beyond any doubt. 

The evidence of Nur Muhammad 
to the effect that the appellant “had 
stated that he had thrown the girl 
into the canal,” has been objected 
to by counsel for the defence on the 
ground that the witness has not given 
the exact words alleged to have 
been uttered. I cannot accept the 
proposition that a statement amount¬ 
ing to a confession of a crime can 
only be received in evidence if the 
actual words of the confession are 
proved. It is true that a general 
statement by a witness that an ac¬ 
cused person admitted that he com¬ 
mitted the offence for which he is 
being tried, should not be accepted. 
And I think, as a rule of caution, 
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the Court should always require the 
witness to give the actual words 
uttered by the accused as nearly as 
the witness can recollect them. But 
the fact that a witness gives the 
statement in the third person instead 
of in the first person does not make 
the evidence inadmissible. As to the 
value which the Court will attach to 
the evidence of a statement given in 
this manner, that is another matter. 
The admissibility of the evidence in 
that particular form is one thing, 
its weight is another. When a 
witness cannot give a clear account 
of what the accused is alleged to 
have said, his testimony will have 
to be received with great caution and 
should receive little weight unless 
supported by other circumstances. 
In the present case the evidence as 
to the confession is precise, if not 
very detailed, and it is entitled to 
considerable weight when taken with 
the other incriminating circum¬ 
stances, though taken by itself, it 
would not be sufficient to sustain the 
conviction. 

Appeal dismissed. 
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Moti Sagar, J. 

Munshi —Defendant—Appellant. 

v. 

Ohanaya and others —Plaintiffs and 

efendants—Respondents. 

F. A. No. 1122 of 1923, Decided on 
31st January 1924, from the decree of 
S. J.'Hoshiarpar.D/- 25th August 1922. 

Custom (Punjab)— Ali enation by widow — 
Daughter's marriage. 

What is reasonable expenditure justifying 
an alienation by widow on the marriage of 
her daughter is to be determined by what 
would be reasonable if her husband were 
living if the oircumatancea of the estate 
remain the same. [P. 502 0.11 

Fakir Chand —for Appellant. 

Nand Lai —for Respondents. 

Moti Sagar, J. —On the 25th of 
November 1921 Mt. Partapi, 'widow of 
one Bhola, mortgaged 30 kanalso 
marlas of land in village Sus in the 
Tahsil and District Hoshiarpur to one 
Munshi for a sum of Rs. 1,700. Ihe 
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plaintiffs, who are the collaterals df 
Jfi. Parfcapi’s husband, thereupon 
brought this suit for a declaration 
that the alienation was without con¬ 
sideration and legal necessity and that 
it would not affect their reversionary 
interest. The consideration for the 
mortgage as recited in the deed was 
made up of the following items :— 

Rs. a. 

(1) Due to prior 
mortgagees 

(2) Expenses for 
registration 

(3) Left in deposit with 
the mortgagee for 
defraying the mar¬ 
riage expenses of Aft. 

Kisri, the daughter 

of the mortgagor ... 1,160 0 0 
Ths trial Court dismissed the suit 
holding that consideration and neces¬ 
sity had been fully establised. An 
appeal was preferred against the 
decision to the District Judge who 
was of opinion that a sum of Rs. 1,160 
was not a reasonable amount of 
expenditure to incur on the marriage 
of a daughter and that half of that 
sum would have been quite sufficient 
for that purpose. No objection was 
raised by the plaintiffs with regard to 
the other items mentioned in the 
mortgage-deed, and it was conse¬ 
quently held that they had been raised 
for a necessary purpose. The appeal 
was accordingly accepted and a 
decree awarded to the plaintiffs for 
the declaration prayed for subject to 
their paying a sum of Rs. 1,120 to 
the defendant-mortgagee when suc¬ 
cession opened out. The defendant- 
mortgagee has now come up in 
second appeal to this Court through 
Mr. Fakir Chand, and I have heard 
Dr. Nand Lai on behalf of the plain- 
tiffs-respondentg. 

After hearing the learned Counsel 
on both sides I am of opinion that 

iu a e tii?/ n - Di8 f rict Jud * e ™ not 

justified m reduoing the marriage 

nSntiffa * t0 .? ne - h ? lf ’ and thftt 
plaintiffs suit ought to have been 

dismissed In its entirety. That the 

ffidYn^fact 0 ^ I?' ? artapi ' 8 daughter 
S dm * tak ® plaoe shortly after 

execSS fcgage ‘ d r e< l iD question was 

ssSa ?r* ot , for ? ha 

doubted. It is also clear from the 


evidence that the whole of the sum 
of Rs. 1,160 was actually expended 
over the marriage of the girl and that 
the expenditure was personally super¬ 
vised by the mortgagee with whom 
the money had been left in deposit- 
There is also evidence on the record 
to show that the prices of foodstuffs 
were very high at the time when the 
marriage was celebrated, and that an 
expenditure of Rs- 1,500 to Rs. 2,000 
over the marriage of a daughter was 
not regarded as unreasonable for a 
person of Mt. Partapi’s position and 
status in life. It had been argued 
that the fact that the money was 
applied to a necessary purpose was 
not sufficient to justify the loan, and 
that it ought to hare been proved 
that there was not sufficient ’income 
available to meet legitimate expenses 
without charging the estate. In my 
opinion, there is more than ample 
evidence on the record to show that 
the income of the land was wholly 
insufficient to meet even the ordinary 
expenses of Mt. Partapi's husband 
when he was alive. The husband 
owned 123 kanals of land altogether 
in this village, out of which he mort¬ 
gaged 14 kanals during his lifetime 
and which the widow subsequently 
redeemed by paying off a sum of 
Rs. 530 to the mortgagees. It is 
hardly likely that Bhola would have 
mortgaged this land if the income 
was sufficient to meet his legitimate 
expenses. The patwari was produced 
in evidence, and he has stated that 
the major portion of the land is 
barant and that, though it could be 
jet at the rate of Rs. 4 or Rs. 5 per 
«ano/, yet the inoome aotually realized 
by the widow was not more than Rs. 
100 op Rs. 120 a year. It is in evi¬ 
dence that the widow served a notioe 
upon the plaintiffs that they should 
make arrangements for the marriage 
of her girl, and that she would be 
compelled to alienate the property if 
they declined to come to her aid. 
Ihe plaintiffs admittedly did not pay 
any attention to this notioe. and the 
widow was consequently obliged to 
raise money and to make suoh 
arrangements as she thought best 
U ?^. r th . e oiroumstanoes. The learn¬ 
ed District Judge is of opinion that 
it was absolutely unnecessary for the 
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widow to give any jewellery to her 
daughter or to expend any money in 
entertaining the guests who must 
have come to her house on the occa¬ 
sion of the marriage, and that the 
expenditure incurred was wholly 
unreasonable. This view is obviously 
incorrect. It is a well recognized 
custom that a daughter should be 
given some jewellery on the occasion 
of her marriage, and it is also neces¬ 
sary that the guests who come to the 
bride’s house on that occasion should 
be properly feasted and entertained. 
As to what would be a reasonable 
expenditure by a widow the general 
rule laid down in Ourdit Singh v. 
Mzhr Sing (1), is that what would be 
reasonable for a marriage if the 
husband were living would be reason¬ 
able on the part of the widow after 
death if the circumstances of the 
estate remained the same. Having 
regard to the amount of land posses¬ 
sed by the husband and to his social 
position in life, I do not think that 
an expenditure of Rs. 1,160 over the 
marriage of his only daughter was 
unreasonable. 

The result is, that I accept the 
appeal and dismiss the plaintiffs’ 
suit with costs throughout. 

Appeal accepted. 


(1) [1884] 67 P. R. 1884. 
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Zafar ali, J. 

Deshbandhu Oupta— Convict—Peti¬ 
tioner. 
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with intent to incite Hindus against Muhom* 
madana or to stir up feelinge of hatred and 
sanity between the two communities. The 
aot of recalling to the mind of the Hindus of a 
place, the painful experiences of people of 
their community in other places would natn* 
rally have the effect of enbittering their feel- 
ings against the alleged oppressors, but those 
who suffer have the right to complain, and if 
the complaint is made in a sober language and 
is free from exaggerations and inoisive com¬ 
ments, it can lawfully be published, for the 
consideration of public officers and others 
canoerned with a view to their taking neces¬ 
sary action to prevent a repetition of what 
had previously taken place. IP 503 0 2] 

Badri Das —for Petitioner. 

C. H, Carden Noad— for Opposite 
Party. 

Judgment.—Having published in 
the Vernacular Daily newspaper the 
“ Taj ’’ of Delhi, dated the 4th of 
August 1923, an article on the subject 
of the Hindn-Muhammadan distur¬ 
bances, which took place in those 
days at Panipat, the Petitioner who 
is the editor of that paper was prose¬ 
cuted by order of the Local Govern¬ 
ment on acharge under S. 153-A and 
S. 505 (c) Indian Penal Code, on the 
grounds(l) that he attempted by means 
of that article to promote feelings of 
enmity and hatred between Hindus and 
Muhammadens, and (2) that he pub¬ 
lished it with intent to inoite or that 
it was likely to incite the Hindus of 
Delhi to commit offences against the 
Muhammadens of that place. The 
oase was tried by the learned Distriot 
Magistrate of Delhi who found the 
petitioner guilty and sentenced him 
to simple imprisonment for one year. 
The learned Sessions Judge main¬ 
tained the conviction and sentence 
and dismissed the appeal. 


Deshbandhu Gupta t. The Crown 


v 

The Crown —Opposite Party. 

Cr. Rev. No. 1984 of 1923, Decided 
on 14th January 1924, from 
the order of S. J. Delhi, D/- the 6th 
November 1923. 

* Penal Code. S. 163-A-Remindivg Hindus of 
similar occurences in ofAer places is no offence 
under the section. 

The fact that the article ia a newspaper 
was not conduotive to an improvement in the 
feelings of the two communities towards one 
another is no ground for oonviction under 
S 153-A because even if it was not, the pro- 
secutin has to establish that it was published 


It was conceded by the learned Dis- 
iot Magistrate that the statement 
facts in the article in question was 
rrect but he considered its tone ana 
rtain expressions and comments 
erein to be inflammatory and objeo- 
jnabls. The learned counsel for tne 
ititioner contends, and that i« a 
ain contention, that «he BurtJJg 
tficers, who presided over the C°u 
dow, could not appreciate the rea 

port and the real motive and the 

eaning of the article as it W* 
irnaoular and that it does not, i P 
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perly interpreted, suggest any such 
inferences as hare been drawn 
therefrom by those officers. This con¬ 
tention would have necessitated a 
detailed examination of the article as 
there was no evidence on the record on 
this point with the exception of that 
afforded by the article itself, but it is 
not necessary to do so, as the learned 
Assistant Legal Remembrancer, who 
appears on behalf of the Crown con¬ 
tends that there is nothing in the 
article which might fall within the 
purview of the clause (c) of S. 505, 
Indian Penal Code. But in this con¬ 
nection it may be stated here that 
the learned Sessions Judge, who gave 
a synopsis of the article in his judg¬ 
ment, evidently misunderstood cer¬ 
tain portions of it, and thus drew 
thereform an important but errone¬ 
ous inference, and that it was on the 
basis of that inference alone, that it 
could be said that the writer of the 
article intended to work up the feel¬ 
ings of Hindus against Muhamma- 
dens. I refer to his summary of 
paragraphs 5 and 6 of the artiole 
which runs thus. “ The mentality of 
the Hindus is then criticised, and 
they are upbraided for allowing the 
Muhammadans to interfere with 
their religion, to slaughter cows and 
to carry meat through their quarter.” 


Evidently it was by reference to 
the above that the learned Session 
Judge arrived at the conclusion that 
the Hindus were blamed for their pu¬ 
sillanimity. But neither the menta¬ 
lity of the Hindus was criticised any. 
where, nor were they blamed for their 
pusillanimity. On the other hand the 
faot that they were peace loving and 
suffered tamely was mentioned ap¬ 
provingly. 


It may further he noted in respe 
of the oharge under 8. 505, Indi, 
Penal Code, that the learned Distri 
Magistrate found that the article d 
not inoite the Hindus of Panip 
against the Muhammadens of th 

An ? th « r Point that may 
tooted here is that the learned St 

t00k l nt0 oonBid.r.ti, 
hgai»8t the aocused, whioh he oug 

not to have done, the fact that tl 

larticle was net conductive to an ii 


provement in the feelings of the two 
communities towards one another 
because even if it was not, the prose¬ 
cution had to establish that it was 
published with intent to incite Hindus 
against Muhammadens or to stir up 
feelings of hatred and enmity between 
the two communities. 

There can be no doubt, that the 
act of recalling to the mind of Hindus 
of Delhi the painful experience of 
people of their community in other 
places would naturally have the effeot 
of embittering their feelings against 
the alleged oppressors, but those who 
suffer have the right to complain, and 
if the complaint is made in a 
sober language and is free from exag¬ 
gerations and incisive comment, it 
can lawfully be published, for the 
consideration of public officers and 
others concerned, with a view to their 
taking necessary action to prevent a 
repetition of what has previously 
taken place. The learned counsel for 
the crown could not point out any-l 
thing in the article which could 
reasonably be condemned as objection¬ 
able. He took exception to a state¬ 
ment in the paragraph of the artiole 
‘ that the Mullahs were stirring up 
their co-religionists ” on the ground 
that this amounted to declaring the 
leaders of Muhammadens as responsi¬ 
ble for their wrongful acts. But Mul¬ 
lahs are not known to be the leaders 
in the Punjab. Moreover this allega¬ 
tion would not exite in any way the 
Hindus of Delhi against the Mu¬ 
hammadens. Next, he referred to the 
last sentence of the article which was 
rendered by the learned Sessions 
Judge into English as follows — 


In the light of these events it iB 
not correct to say that a rowdy ele¬ 
ment of our fellow countrymen is 
ready to make every plaoe into a 
Multan or a Malabar.” 

frh T Jj is ,. 6x » TQ9 ? io *, of apprehension 
frbm the rowdy element was quite 

natural As the article oomplained 
of oontains no such statement, ex¬ 
pression, or comment, as may fall 
within the purview of S. 505 or S. 
153-A, Indian Penal Code, the con¬ 
viction and sentenoe oannot be up- 
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held, I therefore accept the petition, 
set aside the conviction, and sentence, 
and acquit the petitioner. As he is 
already on bail, he is discharged from 
his bail bond. 

Petition allowed. 
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v * E. I. Ry. Co. 1924 

ger at Cawnpore and claimed damag¬ 
es. Correspondence went on between 
them for some time but with no 
appreciable result. After the expiry 
of six months the plaintiffs served a 
notice upon the Agent, and then 
brought a suit to recover damages 
which has given rise to this applica¬ 
tion for revision. 


MOTI SaGar, J. 

Paras Das and another— Plaintiffs— 
Petitioners. 

v. 

The East Indian Railway Company — 
Defendants—Respondents. 

Civ. Rev. No. 838 of 1922, Decided 
on 25th May 1923, from the deoree of 
the Judge, Small Cause Court, Delhi, 
D/-21st August 1922. 

* Railways Act, Ss. 77 and 140— Notice ■upon 
Traffic Managers not sufficient. jjjut ,jig 

" Service of notice upon a subordinate of the 
Agent may be sufficient if it could be shown by 
evidence that the Agent had invested the sub- 
(*dinate with authority to receive servioe on 
his account. 

Where there was no evidence that thw 
Divisional Traffic Manager had been in¬ 
vested with any such authority by the Agent, 
but on the contrary he had the power to settle 
olaims below Rs. 250 only when i valid notice 
under 8. 77 had been served upon the Agent. 

Held : that there was no ground for holding 
that the subordinate official was authorised by 
the Agent to receive notices on his behalf, and 
therefore notice upon the Divisional Traffic 
Manager was no notice to the Agent within the 
meaning of 8s. 77 and 140. 5 Lah. L. J. 3 Ref. 

•[P. 504 C. 2 P. 565 C. 1.] 

Sard ha Ram —for Petitioners. 

Jag an Nath —for Respondents. 

Judgment. —This is an application 
for revision of an order passed by the 
Judge of the Court of Small Causes 
at Delhi in a suit brought by the 
plaintiffs against the E. I. R. Coy: 
for compensation for loss of goods, 
and the sole question for determina¬ 
tion before me is whether a valid 
notice under S. 77 of the Indian Rail¬ 
ways Act had been given to the rail¬ 
way administration. It appears that 
on the 8th of March 1921 the plaintiff 
delivered two consignments of caps 
to the defendant company at Delhi 
for carriage to Jubbulpur. The con¬ 
signments were lost in transit. The 
plaintiffs gave information to this 
effect to the Divisional Traffic Mana 


It is argued on behalf of fhe peti¬ 
tioners on the authority of Mahadeva 
Aiyar v. South Indian Railway 
Co. Ltd. ( 1 ) that the notice 
to the Divisional Traffic Mana¬ 
ger, which was admittedly given 
within the prescribed period, was 
equivalent to notice to the Agent and 
that the learned Judge of the Court 
below has erred in holding otherwise. 
I am unable to agree with this con¬ 
tention and am of opinion that the 
judgment of the Lower Court is cor¬ 
rect, S. 77 of the Indian Railways Act 
requires that a claim for eompensation 
must be preferred' in writing to the 
railway administration within six 
months from the date of the delivery 
of the goods to the railway, and S. 
140 provides that in the case of a 
railway administered by a Company 
notice shall be served upon its Agent 
in India either by delivering of notice 
to the Agent or by leaving it at Ms 
office or by forwarding it by post in 
a pre-paid letter addressed to the 
Agent at his office and registered 
under part III of the Indian Post 
Office Act, 1866. It is nowhere pro¬ 
vided that service upon a subordinate 
official is serviee upon the Agent. In 
the case of the B. B. and C. I. Railway 
v. The Firm Manhohar Lal-Parwin 
Chand (2) it was decided by a Benoh 
of this Court that service upon a 
subordinate of the Agent may be 
sufficient if it could be shown by evi¬ 
dence that the Agent had invested 
the subordinate with authority to 
receive service on his account. In that 
present case there is n o evidence the 
the Divisional Traffic Manager had 
been invested with any such authority 

(1) 1922 Mad. 362-45 Mad. 135-14 

M. L. W. 684-30 M. L. T. 112— 

42 M. L. J. 202— (1921) M. W. 

N. 878. 

(2) 1923 Lah. 84-4 Lah. 46-5 L. L. 

J. 3—9 P. W. R. 1923. 
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by the Agent. On the contrary, it 
(appears from the statement of the 
Divisional Traffic Manager that ha 
had the power to setsle claims below 
Rs. 250 only when a valid notice un¬ 
der S* 77 had been served upon the 
(Agent. There is, therefore, no ground 
(for holding that the subordinate 
(official was authorised by the Agent 
(to receive notices on his behalf. The 
case of A. Makadeva Ayyar v. The 
South Indian Railway Company (1) on 
which reliance is placed by Mr. 
Sardha Ram is not in point and is no 
authority for holding that notice upon 
the Divisional Traffic Manager is 
notice to the Agent within the mean¬ 
ing of Ss. 77 and 140 of the Indian 
Railways Act. It was held in that 
oase that the notice of claim under 
S. 7. must be served upon the Agent 
of the Railway, or upon any officer 
deputed by the Company or its Agent 
to receive such notioe, and that it 
would be sufficient if the Agent had 
somehow knowledge of the claim 
within the specified time. As already 
pointed out, there is no evidence in 
this case that the Divisional Traffic 
Manager was deputed by the Agent 
to receive notices, or that the Agent 
otherwise had notice within the pres¬ 
cribed period. 

The petition fails and is dismissed 
with oosts. 

Application dismissed. 
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Abdul Raoof and Campbell, JJ 

Sher Khan and others— Defendants 
Appellants. 

Muhammad ^an~Plaintiff — R e 
pondent. 

lgfh N °‘ J 267 ,° f 1919 * decided c 
19th November 1923. from the deor< 

Jnf; irn Sub - J - Mianw>li - D '- 

SS 


trary is proved, that, when the property of the 
common ancestor was distributed per capita 
(pagwand) f the whole blood and half blood suc¬ 
ceed together. A person alleging a custom of 
exclusion ef half blood by whole blood, must 
prove the same- In this case no such custom 
was held approved among Awans of Nemmai 
of Mianwali district ; it was also held in tB m 
case that tbe Awans of Nammal 'do not consti¬ 
tute a distinct sub-section of the Awans tribe 
following a custom of succession difieren-t 
from that obtaining among other Awam . 

IP. 507 0.1 & P. 509 0.1, 3) 

(b) Afohamaden Law —Succession —Murderer 
cannot succeed to victim’s property . 

It is contrary to public policy to allow a 
murderer to derive from his orime the benefit 
of succeeding to the property of his victim, 
even in respect of property whioh would have 
come to the hands of the victim but for his 
murder 74 P. R. 1900 ; 41P.R 1906 ; 1923 L. 
293, 3 Lah. 103; 1922 L. 243, 3 Lah. 243 
Ref * [P. 510, O. 2] 

Nand Lai , Lai Chand Mehra s Kha- 
zan Singh and M. S. Bhagat— for Ap¬ 
pellants. 

Mukand Lai Puri —for Respondent. 

Campbell, J.—The following pedi¬ 
gree table (vide p. 506) is necessary 
for tbe proper understanding of the 
dispute which has resulted in this first 
appeal: — 

On the death of Yaran, son of Fateh 
Khan, his estate passed to his mother 
Mt. Mehran. In her hands it was 
augmented by a portion of the estate 
of Ali Khan, and then she died. The 
Revenue Officer at mutation entered 
the defendants 1 to 3 as heirs of one- 
half of his estate, the plaintiff as heir 
of one-fourth, and his niece, Mt. Sis 
Bano, defendant 4, as heir of one- 
fourth. 


The plaintiff has sued for possession 
of the whole (a) against defendants 1 
to 3 on the ground that by custom of 
the family the whole blooa exoludes 
the half blood, and ( b) against Sis 
Bono on the ground that she being a 
female, has no right by oustom to 
succeed in his presence to a male col¬ 
lateral. 


uw.uuams i to 3 based their de- 
ence on a denial of the custom set up 
by the plaintiff. Mt. Sis Bano based 
hers on the fact that the plaintiff by 
the verdict of a jirga in the year 1901 
was found guilty of the murder of her 

Att . ar Khan, and on certain 
judicial decisions which have refused 
to recognise the claim of a murderer 
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Mst. Fateh = 
Burkhurda 
Jahan 

i 


ATTAR 


= Mtt. Azim Bi 

I 


Sher khan 
(Defdt. No; 1). 


i: 


Nur Khan Doat Mohd. 

(Defdt. No. 2). (Defdt. No. 3). 


Suleman 


Jahan Khan 


Fateh Khan, 
D. S. P. 


Sher Khan, 
plaintiff. 

Muhammad Khan. 


AttarKban 
(murdered by 
plaintiff. 
19th January 
1901). 


Muhammad Tar 


Mehr Khan 


Muhammad Khan 

I 


Muhammad Khan 
D. S. P. 


Mst. Sis Bano 
(defendant No. 4). 


Khuda Yar, 
D. 8. P. 


Zaman 


Mst% Satbbarai = Ali Khan, 
J fit. Mehrai. 


Nur Khan 


I 


Shah Nawa z = Mst. 
Bakht Bhari. 


Fateh 8her 
Sultan Ahmad 

If$t. Mulkani. 


Allah Tar Khan 
Mat. Ualkani 


Fateh Khan = Ato. Mehram 

I 

Taran 

CD. S. P. in 1896 or 189T). 
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to inherit the property of his victim 
and in particular on one reported as 
Muhammad Khan v. Sis Bano (1), 
where the Chief Court upheld the dis¬ 
missal of a suit by Muhammad Khan, 
the plaintiff’s son for possession of 
Attar Khan’s estate. 

The trial Court decided that the 
plaintiff had established the custom 
propounded by him, that Mt. Sis Bano, 
although she had been place* by exe¬ 
cutive authority in possession of 
Attar Khan’s estate, was not his legal 
heir and was still less an heir of Ya- 
ran, and that the executive orders 
made in regard to Attar Khan’s own 
estate after his death could not be ap¬ 
plied to the situation subsequently 
created by the dying out of Fateh 
Khan’s line. The plaintiff was given 
a decree and all-the defendants have 
appealed. 

The main question, and the only one 
of any difficulty, is whether by cus* 
tom the estate of one of the defen¬ 
dants of Mt. Azim Bi is inherited ex¬ 
clusively by the remaining descen¬ 
dants. Admittedly when Attar died 
he was succeeded by his four sons in 
equal shares and the plaintiff does not 
deny that inheritance of sons to 
fathers is by pugwand and not by 
chundavand. 

The general rule of custom is stated 
as follows in paragraph 26 of Ratti- 
gan’s Digest of Customary Law and 
is amply supported by authority. “ In 
tbe case of collateral succession, in a 
contest between the whole blood and 
the half blood, the Court may pre¬ 
sume, until the contrary is proved, 
that, when the property of the cora- 
. mon ancestor was distributed per 
capita [pagvand ), the whole blood and 
half blood suoceed together ; but 
where brothers of the whole blood 
subsequently form separate groups 
and so regulate 'succession among 
themselves as to alter the original 
rule of distribution the presumption 
will cease to operate.” 

I The burden then of proving the rule 
of succession alleged by him lay on 
the plaintiff and this he does not oon- 
test. It may be said at once that 

Si?? 6 ! 41 PR - 1906—95 P.L.R. 


there is no evidence of the respective 
descendants of Mt. Fateh and Mt. 
Azim Bi having formed themselves 
into separate distinct groups. 

The oral evidence was conflicting 
and was, in our opinion, rightly re¬ 
garded by the trial Court as valueless. 
It consists of two flatly contradictory 
accounts of the prevailing custom by 
two sets of witnesses each of which 
appears to be frankly partisan. 

The lower Court held that the plain¬ 
tiff had established his case by in¬ 
stances partly extracted from the re¬ 
venue records by a local commission¬ 
er (the Naib Sadr Kauungo) and partly 
proved by documentary evidence. 

The record contains an extract from 
the riwaj-i-am of 1908 but nothing 
from any previous riwaj~i-am. Accord¬ 
ing to this extract Sayads and 
most Pathan tribes observe the rule 
that the full brother succeeds in pre¬ 
ference to a half brother. Among 
Hindus and Bhangi Khel, Khatak and 
Isa Khel Pathans full brothers and 
half brothers succeed equally. Jats 
state that this is their rule, but in¬ 
stances of the full blood excluding the 
half blood have been quoted. Half the 
Biloches have alleged the one custom 
and half the other, and instances of 
both have been given. The Awans are 
also divided on the question, suooes- 
sion having taken place in both 
ways. Nine Awan instances were 
oited, four of them (all from Nammal, 
the village of the parties) being of 
succession by the whole blood only 
and five from other villages of suc¬ 
cession by whole and half brothers 
equally. 

Fourteen instances are dealt with 
by the lower Court in its judgment. 
Several of these admittedly show 
neither one thing nor the other. The 
rest we have examined ia detail and 
they are as follows .— 

(a) The lower Court's No. 3—This 
is the only instanoe occurring in the 
family of the parties. Ali Khan’s 
estate (see pedigree-table) after the 
marriages or deaths of his widow and 
daughter went to his brother’s widow. 
When she died there was a dispute 
regarding their rights of inheritance 
between Attar Khan on the one side 

and Mt Mulkani, daughter of Alla 
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Yar Khan, and Mt. Mebran, widow of 
Fateh Khan, on the other. The pre¬ 
sent plaintiff and defendants 1 to 3 
joined and a compromise was even¬ 
tually made by which the defendants 
1 to 3 were given a share. The ap¬ 
pellants rely strongly upon this in¬ 
stance and it cannot be ignored, as 
the learned Counsel for the plaintiff- 
respondent would have it, because it 
is the outcome of the adjustment of a 
auit. Had there been a definite and 
well-established family custom in 
favour of the whole blood, it is most 
unlikely that the descendants of Ja- 
han would have had the effrontery to 
make any claim at all and still more 
unlikely that a claim, if made, would 
have been treated seriously 

(6) Xo. 6 of the lower Court —This 
is an instance against the plaintiff. 
The mutation proceeding is on the 
record and shows that on the death of 
Ali Khan, Awan of Nammal, his half 
hl-other, Mehr Khan, inherited equally 
with the two full brothers, Jahan 
Khan and Sardar Ali, the last named 
consenting to such an order being 
passed. The mutation order is dated 
9tb December 1915 and the instance is 
attacked by the plaintiff-respondent 
on the ground that it is recent and 
may be the subject of a suit hereafter 
by Jahan Khan, the other full bro¬ 
ther. There is not much force in this 
objection. 

(c) No. 7 of the lower Court —This 
instance, in our opinion, is inconclu¬ 
sive and should be disregarded. 

id) No. 8 of the lower Court —One of 
the four Nammal instances cited in 
the riwaj-i-am. It is deposed to by 
the local commissioner as having 
been found >n the records. One Mehr 
Khan of Nammal had sons, Jahan 
Khan and Ahmad Khan by one wife 
and Muhammad Khan by another. 
Jahan Khan was succeeded by Ahmad 
Khan to the exclusion of Muhammad 
Khan. The mutation order has not 
been placed on the record and thus we 
have not got full information about 
the case, but so far as it goes it is a 
good instance in favour of the plain¬ 
tiff’s custom. 

(e) No. 9 of the lower Court .—The 
local commissioner reported that a 
note on the Shajra Nash of 1878 


stated that one Daim was fhen in 
possession of the estate of his two 
whole brothers to the exclusion of his 
half brother. The local commissioner 
filed a copy of the pedigree-table, and 
this does not contain the alleged 
note. The instance, however, e 
mentioned in the judgment of the 
Divisional Judge in Turn v. Muham¬ 
mad to which reference will be 
made presently. 

if) No. 10 of the lower Court —An 
instance of similar character to id), 
reported by local commissioner but 
unsupported by a copy of mutation 
order which would explain exactly 
how and why the whole brothers 
obtained possession against the half 
brothers. It is thus another instance 
in favour of the plaintiff but not a 
complete one. 

(£ 7 ) No. 11 of the lower Court, and the 
converse of (d) and if )—It isagainstthe 
plaintiff, being a case where full and 
half brothers inherited equally, ex¬ 
tracted by the local commissioner and 
reported without a copy of the muta¬ 
tion order 

ih)'No. 12 of the lower Court-’Yhxs in¬ 
stance is to some extent in the plain¬ 
tiff’s favour. It was a disputed inheri¬ 
tance between full and half brothers. 
The attesting officer ordered muta¬ 
tion in favour of all alike. The Col¬ 
lector in appeal directed the entry of 
the full brother as sole heir. There is 
no copy of the Collector’s order on 
the record and thus we do not know 
the grounds on which it was passed. If 
the full brother was in possession it 
was the duty of the revenue authorities 
to enter him as his brother’s successor 
without going in to questions of title bet¬ 
ween him and his. half brothers. On 
the other hand it does not appear that 
the half brothers took the matter any 
further and the mutation is of the year 
1898. On the whole this is a doubt¬ 
ful instance although it is one of the 
four Nammal instances quoted in the 
riwaj-i-am and referred to above. 

(t) No. 13 of the lower Court —This 
is a judioial instance in favour of the 
plaintiff. In the suit Tura v. 
mad the issue was framed. v 
the Awans of Mianwali Tahstl fol¬ 
low pagvand or Chundavand rule* 
appeal it was held by the Diriflional 
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Judge in a judgment dated 9th Decem¬ 
ber 1897 that pagonnd is the rule of the 
descent from father to son* but that 
half brothers do not inherit in the 
presence of real brothers. The deci¬ 
sion was based upon paragT&ph 27 of 
the riwaj-i-am (of what year it is not 
stated) where the statement was made, 
according to the Divisional Judge 
that when there are full and half bro¬ 
thers and one dies he is succeeded by 
his full brother or brothers alone. 
This dictum , the Divisional Judge 
said, was supported in the riwaj-i-am 
by one instance and another instance 
was held by him to be proved in the 
suit, namely that of Daim mentioned 
above. It is extremely curious that 
no attempt has been made in the pre¬ 
sent case to prove the riwaj-i-am entry 
to whioh this judgment alludes. The 
learned trial Judge has remarked that 
the riwaj-i-am of 1878 “contains no 
clear provision on the point,” but the 
record contains no'copy of paragraph 
27 of that rxwaj~i-am. However, as a 
judicial instance, this a good one in 
favour of the plaintiff. 

0‘) No. 14 of the lower Court— Here 
one Mussammat Bhag Bhari was suc¬ 
ceeded by her father’s two full bro¬ 
thers to the exclusion of his half 
brothers. The mutation order is on 
record and the instance is in favour 
of the plaintitf’s custom. 

(/c) The plaintiff relies upon yet an¬ 
other instance deposed to verbally by 
his witness Fateh Khan. It is not 
referred to by C he trial Court. Fateh 
Shah and Fakir Shah were two full 

h r .if h K rS ^ nd ?> ang Shah was their 

* Fateh Shah alone in¬ 
herited the property of Fakir Shah. 

r Nammal instance 

mentioned in the riwaj-i-am, and we 

witnaao to that the 

witness has invented it. But without 

Z'tTnT'f there is none 
we are not disposed to believe his 
statement that Fateh Shah, etc be 

piutfes t o°the^ ui r me “ th ° 

tfSr 


that there is no universal tribal 
custom. The plaintiff asserted in his 
pleadings a special family custom. The 
one instance of inheritance proved in 
the family is against him. He sub¬ 
sequently proceeded on the assump¬ 
tion that the Awans of Nammal were 
a definite sub-division of the Mianwali 
Awans and proved among those Awans 
six instances, viz. (,/), (<?), (f), (,), (j) 
and \k) above (we are not prepared to 
admit any more) in support of the 
custom asserted by him. The defen¬ 
dants proved three to the contrary 
(a), (6) and (g). 

No evidence, however, has been 
given on which it can be held that the 
Awans of Nammal constitute a dis¬ 
tinct sub-section of the Awans tribe 
following a custom of succession 
different from that obtaining among 
other Awans. The learned counsel for, 
the plaintiff-respondent has argued, 
that because the four instances of 
yak madr t succession, that is to say ex¬ 
clusive succession by the whole blood, 
mentioned in the riwaj-i.am of 1908 
are all from Nammal and the five 
instances of the contrary custom arel 
from other villages, therefore the 
rtwaj.uam must be held to lay it down 
that yakmadri is the rule prevailing 
among Nammal Girons. We cannot 
presume anything of the kind. There 
is nothing on the record ‘to show 

frL n " m .r C ?i Stren?fch of the 

tribe m the Mianwali District and the 
ntoo^-t-am does not purport to record 
all the instances of a particular 
custom which-may be discoverable. 
It may well be that the fact of all the 
yak madri instances belonging to 
Nammal is a mere coincidence. 2 In 
any case the instances whioh we 

JfllgefTv^th Pr T thatthe CUstom 

alleged by the plaintiff is neither 
OfNamm°i in ? 7iablein the tillage 

butafSlHusTom 4 ° U9t ° m 

beliL 9 ™^ 6 aI -* Qady Said that we d °not 

the dmmnf 1 89 Who stated ‘hat 

******* P^aonae of instance (k) 

belong to the family of the parties! 

Jf h anVh evidence of the existence 
of any brothers or unoles or great- 

uncles of Attar, the head of the 

pedigree-table and plaintiff’s family* 
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so far as the contents of the record 
show, consists of the descendants of 
Attar. A glance at the pedigree 
table makes it clear, that proof of how 
the property of Muhammad Khan, 
son of Attar and Mt. Azim Bibi, was 
inherited would be most important 
evidence on the point at issue. Un¬ 
fortunately there is no such proof. 
The witnesses for the defendants 
have asserted that Barkhurdar shared 
in the inheritance, but cross-examina¬ 
tion revealed that they had no per¬ 
sonal knowledge of what they were 
talking about. The statements to the 
contrary by the plaintiff’s witnesses 
are open to the same objection. 

It comes then to this that the only 
family instance, instance (a), goes 
against the plaintiff so far as it does 
go. The persons concerned in the 
other instances are not proved to 
have any connection with the parties’ 
family other than as residents in the 
same large village. It cannot be pre¬ 
sumed that because in the rest of the 
village there are six . instances of yak 
madri succession against two of a 
contrary custom, the family custom 
of the parties must be yak madri. 

In Ghulam Muhammad Khan v. 
Nur Khan (2) a case of Avans of 
Tharnewali in Mianwali District proof 
of a single instance in the family 
itself failed to satisfy the Chief Court 
that yak madri was the family 
custom. 

We hold that the finding of the 
lower Court that this custom obtains 
in the family of the parties, because 
there are certain instances of its obser¬ 
vance in the village of Nammal, was 
not justified by the evidence and that 
on this point the appeal must succeed. 

The other point for decision is whe¬ 
ther the lower Court was right in 
decreeing to the plaintiff the share 
in the disputed projerty which Attar 
Khan, whom he murdered, would have 
inherited if he had been alive. Here 
again we are unable to uphold the 
learned Subordinate Judge. Certain 
principles have been laid down in 
four reported cases of this Court and 
of the Chief Court, Mussammat Shah 


(2) [1917] 65 P. R. 1917—41 I. C. 
897—105 P. W- R. 1917. 


Khanam v. Kalandhar Khan (3) 
Muhammad Khan v. Sis Bano (1), 
Mt. Jind Kaur v. Indar Singh 
(4), and Har Bhagwan v. Hukam 
Singh (5), one of which, common to 
all, is that it is contrary to public poli¬ 
cy to allow a murderer to derive from 
his crime the benefit of succeeding to 
the property of his victim. There is 
no doubt that ordinarily neither law 
nor custom would give Mt. Sis Bano 
any right to inherit the property of 
Yaran in the presence of the plaintiff. 
Here, however, we are not dealing 
with a claim by Mt. Sis Bano to oust 
the plaintiff. She has been placed 
by the executive Revenue authorities 
in possession of the share which 
would have belonged to her murdered 
brother, in consequence of the Chief 
Court’s decision in Muhammad Khan 
v. Sis Bano (1) that neither the plain¬ 
tiff nor his son Muhammad Khan was 
entitled to oust her from the property 
held by Attar Khan at the time of 
his death. Is it in accordance with 
public policy for a Civil Court now to. 
turn her out in favour of Attai 
Khan’s murderer? We think not. The 
motive for the murder is stated in 
Muhammad Khan v. Sis Bano (1) to 
have been a desire to get hold of 
Attar Khan’s property. The plain¬ 
tiffs, learned counsel urges that 
a murderer can only be excluded 
from an inheritance which could have 
been in his contemplation at the time 
of the murder, but, even if this be 
conceded, the facts are against him. 
The murder was committed in Janu¬ 
ary 1901. Yaran died in 1896 or 1897 
and in January 1901 his estate was 
in the hands of a female life-tenant. 
Ali Khan and Shah Nawaz were 
already dead and it was obvious to 
the plaintiff at th* time of his murder 
that at least one-half of the property 
of his great-uncle Muhammad Yars 
line must come to his branch of the 
family and that, with Attar Kha n 
removed, he would secure a double 
portion. 



(3) [1900] 74 P. R. 1900, 

(4) 1922 Lah. 293-3 Lah. 103—23 

P. W.R. 1922. •. n 

(5) 1922 Lah. 243-3 Lah. * 
L. L. J. 245. 
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We accept the appeal, set aside the 
decree of *he Lower Court and dismiss 
the plaintiffs' suit with costs through¬ 
out. 

Appeal accepted. 
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Abdul Raoof and Lumsden. JJ. 

N~ur Ahmad Khan and another - 
Plaintiffs—Appellants. 

T 

The Municipal Committee, Amritsar— 
Defendant—Respondent. 

S. A. No. 1999 of 1920, Decided on 
5th June 1923, from the decree of 
District, Judge, Amritsar, D/-16th 
June 1920. 

(а) Evidence Act, S. 96-Entry in Register 
that a well is public is no evidence aaainet 
owner when owner hai no notice of the 
entry • 

The fact that a cer:ain well was recorded 

wiihnnt* m k- th8 Mun 'cipal register 
without any objection on the part of the 

owner, does not make it a wakf when it is 

SSS? Wn - ,h Vu th80Wnef had an y no'iuoof 

the entry in the register. At the moil the 

*«>ated as an admia.ion of 
the Municipal Committee that the well was 

[P 512, C 1J 

(б) Punjab Municipal Act, S. 66 (6 )—Public 
talang out water for nearly thirty years—Well 
w not necessarily a public one. 

InJlndia ordinarUy the owners of wells do 
not prohibit publio from using them. It is 
considered to be a meritorious act to allow 

the public to take water even from privet 

wolls .therefore, the mere faot that the Dublin 
was allowed to take water from awelland t 
continued to take water for near£ 30 ‘ 

th n T o | n0C “f a : ily Iead ‘»tho conclusion at 

the well was dedicated to the publio. [P 513, Q2' 

D A R%-,,n1: hmad e A \ dul Rashi(i *nd 
D. it. bjwhney— for Appellants. 

Lola Hargopal— f or Respondent. 
Judgment —This was a suit for 

a weU et C‘ 7 j; junc “ 0 ' 1 } n ™»P=o t of 

up om T ?3 S' 5 ?? 


ground that the plaintiffs were out 
of possession and were not entitled to 
maintain the suit. It was further 
ple aded that as the well was in a very 
bad and dangerous condition the de¬ 
fendant had filled it up for the benefit 
of the public and the neighbouring 
proprietors. Durga Prasad, Munsif, 
1st class, dismissed the suit by his 
judgment, dated the 4th of October 
1918 on the preliminary ground that 
the plaintiffs having failed to prove 
their present possession were not 
entitled to maintain it. 

On appeal byithe plaintiffs the case 
was remanded by Mr. A. Campbell, 
Additional Judge, by his order dated 
the 1st of March 1920 under Order 41, 
rule 23, Civil Procedure Code, for 
trial on the merits. The case again 
came up for decision before Durga 
Prasad, Munsif, 1st class, who record¬ 
ed the following finding on the ques¬ 
tion of title. 

“The defendant in written pleas 
has not stated that the well was 
sunk by the committee ®r by the 
general public but it is given in the 
pleas that the well is a public one 
which means that the well once 
belonged to the plaintiffs and now by 
some reasons it has become a public 
well on which the Committee, had a 

5J 1 f C0D f fc k? L The wel1 is s *tuate i* 
front of the plaintiffs’ house as I 
have seen twice on the spot and the 
whole site near the well belongs to 

find F ^° m these facts I 

Dlalntiffc h -! We 1 boIon e ed to the 
plaintiffs as it was purchased by their 

If ih er along with the hoU30> £ {tq " 
of which the well is situate." 

tw ? ea / ne u Munsif ’ however, fur- 

“ u S*r< V* Act, mi, had the°power 
ingly disnuLd SU “ — 

0n the decree dismissing 

appellate 0 ?? « ph0ld by the 
ppellate Court. Hence tho plaintiffs 

this Court! 0 UP iD 80C ° nd appeal t0 

hAhlip la !u b08n con tended on their 
behalf that on the facts found the 
oonolusion that the well is a wakf 

property and thus oomea within the 
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description of a public well is not plaintiffs or thoir 

justified. The lower appellate Court title were in possession of the^weTl 

has recorded the following findings as owners. The user by the public 

OI laCt . ic _ __. 1 


1. That the plaintiffs were the 
original owners of the well ; 

2. That admittedly there was no 
express dedication ; 

3. That the well was recorded as a 
wakf in the Municipal register of 1890 
without any objection being raised 
by the owner ; 

4. That the well has for a long 
time been used by the public without 
any interruption on the part of the 
owner though no exact period has 
been given by the witnesses and ; 

5. That the plaintiffs had been 
spending money on its repair. 

Upos the findings the lower ap¬ 
pellate Court arrived at the follow¬ 
ing conclusions. 

“It seems to be probable that at 
least since 1890, the public have been 
using the well without any hindrance 
and this, I think, is pritna facie suffi¬ 
cient to show an intention on the 
part of the owner to dedicate the well 
to the use of the public. If this 


or their predecessors-in- 
title were in possession of the well 
as owners. The user by the public 
is said to have commenced from 1890. 
In our opinion this was not sufficient! 
to raise the presumption that the 
owners had dedicated the well to the 
public. In this country ordinarily 
the owners of wells do not prohibit 
public from using them. It is con¬ 
sidered to be a meritorious act to 
allow the public to take water even 
from private wells. We are, there¬ 
fore, clearly of opinion that the mere 
fact that the public has been allowed 
to take water from the well since 
1890 cannot necessarily lead to the 
conclusion that the well was dedicated 
to the public. We have looked at the; 
plan of the well which shows that 
there are buildings belonging to the 
plaintiffs on the east and south of 
the well and that there is an enclo¬ 
sure with walls on three sides within 
which the well is situated It is open 
towards the public road. The learned 
Munsif has also found that “the well 
is situate in front of the plaintiffs' 
house as I have seen twice on the 


dedication can be inferred then the 
public has a right to use the well 
and it appears to me that the well is 
a public one within the meaning of 
S. 56, clause (a) (b) of the Munici¬ 
pal Act.’’ 

The conclusion at which the learn¬ 
ed Judge has arrived is maialy based 
upon two facts, namely, (1) that the 
well was recorded as wakf in the 
Municipal register in 1890 without 
any objection on the part of the 
owner ; and (2) that it has been used 
by the public since 1890 without 
any objection on the part of the 
owner. 

It is not shown that the owner had 
any notice of the entry in the 
register. The register in which the 
entry had been made was kept by 
the defendant. At the most, the entry 
may be treated as an admission of 
the defendant that the well was wakf. 
The evidence as to the entry of the 
well as wakf property in the register 
of the Municipal Committee in our 
judgment cannot be used as a piece 
of evidence against the plaintiffs In 
this case. The learned Munsif found 
upon evidence that up till 1880 the 


spot and the whole site near the well 
belongs to the plaintiffs’’. Under 
these circumstances we cannot uphold 
the finding of the lower appellate 
Court on this point. The Committee 
had no power to act in the manner 
it did. In our opinion S. 56 (b) of 
the Municipal Act has no application 
to the facts of this case and the well 
did not vest in the Committee. If the 
well appeared to the Committee to 
be injurious to health or offensive to 
the neighbourhood it had ample power 
under S. 131 of the Act by notice to 
require the owner to cleanse, repair, 
cover, fill up or drain it off. This 
was not done by the Committee. 

We accordingly accept the ap¬ 
peal and setting aside the decrees of 
the Courts below grant the plaintiffs 
a mandatory injunction directing the 
Municipal Committee to restore the 
well to its original condition with 
costs in all Courts. If the Municipal 
Committee fails to do this withia a 
reasonable time the plaintiffs maf 
themselves restore the well and recov¬ 
er the costs from it. 

Appeal alloyed- 
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Shadi Lal, C. J. Scott-Smith 
LeRossignol, Harrison 
and fforde, JJ. 

Lee— Petitioaer. 

v. 

Lee —Respondent. 

Civil. Ref. No. 3 of 1923, Decided 
on 5th January 1924. from the D. J. 
Ambala, D/-14th February 1923. 

** (a) Divorce Act, (IVof I860) S. S— 
Mere residence confers jurisdiction on Court to 
dissolve marriage . 

Mere residence within the forum confers 
jurisdiction upon the Indian Courts to grant a 
decree for the die,oiutfon of a marriag, bet 
ween persons who aro not domiciled in India 

Statutem*..! however as contemplated by the 
! ordinary residence and not a 

mere temporary presence in a country such as 

lra ? ,ler ' aQd such residence mu^t he 
bona fide residence and not one acquired fo- a 

•Csfde •• InS 2 C ° 1,USiV ? PUrp ° 8e - wr'J 

... , , [P. 523, C. J) 

tof, %ST ‘°"° fi *“>'«-**. 

sac o? L •• e f.- 

lure in erder to avoid** 6 To-^ V he Le ^' 
Byitems of law or undesirable* c J Hween two 
The intention of the T f , con,e <lu®nces. 

*« "■» &-£*£?£ r*.«t 

^ . , _ l p - 514. C. 2. 

Pi* S rlZ^ZiZY ’/"*>, S ■ - 

diction. n0t tnclude r*le « to juris- 

“ pr i n c i p 1 o /and* V u I a • ’ m e n t ^ e ^Presaio n 

Act is intended to .nduda ° D t d in S ‘ 7 of 

matterai therul© definingth BU ^ h •*?. ^Portant 

Indian Courts. The ■npfi g juriidlc tion of the 
rj aection aod it ^ I® a ™Wua- 
after making excreS rr^i >** L , egi,latur *. 
matters relating the F f ^ r vari °u« 

mtended by m04 f a 0 f L. f“° n ‘. al cause «* 
English Law to such matter?^ 00 the 

character as were not , “‘MollaneouB 
the Act. Thp ooenlnl j“ ly , dealt w ‘th by 
to the provisions contsin^iiT^i? 4 7 A “ ,ub l 0ot 
pressly save the rule «!,*• th,a Act" ,«x- 
contained in 8. 2 df 1 ‘the 

ulttadiS, ^Sdian^gilSl^ "** ~ *°‘ 
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dissented from t The fact that the Pari 
raent decided to legislate aad got the Indian 
Divorcee (Validity) Act (11 and 12 Geo. V. c* 
18) enaoted in order to validate the decrees 
greeted in the past cannot be construed as 
implying an approval of the dictum in the 
judgment in Keyes v, Keyes 1921 P. D. 204. 

[P. 519, C.Ji) 

* (e) Interpretation of Statutes — Indian 
Law is not invalid because it conflicts with 
English Law . 

A statute passed by the Indian Legislature 
which i« intended to have local operation and 
binds persons so long as they are within the 
said territories. cannot be rendered invalid by 
the circumstances that the law which it ba* 
exacted is at varian. e wiih the English Law 
on the aubjeot, or that the result ensuing from 
it may not be recognised by the English 
Cojtts - [P. 518, C. 1 and 2) 

* (f) Interpretation of Statutes—Conflict- 
Law oj the land is to be obeyed. , 

The function of the Courts is to administer 
the law as they find it. and not to modify it 
in the light of ihe laws of aoother country or 
in aotordaa^e wi»li the:r own notions of expe. 
diency, in crier to rroduoe a uniform re.ult 
In a vital matter Rke oivcrce it is desirable 
that all civilised countries should observe the 
same rule regarding juriediction. but there is 
nothing to prevent one couurty from adopting 
a rule different from that followed by aoother 
country; and if a different rule has been la d 
down by Municipal law of a country, the 
f°i£ ta of tbat country are bound to give effect 
‘° l ‘. ha h t rule . ’rrespeotive of the oonsequence . 
which may flow from it. 1895 A. C 517 Foil 

ir. HI, o. 1; P. 511, C. 2,pf 5M 0,°ii 

Carden Noad— for Petitioner. 

Respondent icas not represented. 

Shadi Lal, C. J.-The question of 
law, upon whioh we are invited to 
pronounce our opinion, is one of 
gr ave importance to the European Bri- 

hai? SU ^ 0Ct c residlQ K la India and we 
J, . ®’ therefore, bestowed upon it our 
close and earnest attention and taken 
time to deliver onr judgment K 
bneflr, we are askej to determTne 
whether mere residenoe within the 

Scdia m n 0 C°otS r l P 

S a th th ** 7 mV i fc be domioi led in IndU 

residency or demioil is the 
test of jurisdiction in granting a 
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Lee v. Lee 

There is no dispute as to the facts 
material for the decisioa of the issue 
as to jurisdiction. The suit has been 
brought by Katherine Edith Melville 
Lee for the dissolution of her mar¬ 
riage with the respondent Captain 
Rupert Henry Melville Lee on the 
ground of adultery and cruelty. The 
parties are British subjects, and were 
married in England, and they were 
also domiciled in that country at the 
time of the commencement of the 
proceeding for divorce. It, however, 
appears that the petitioner resided in 
India at that time and that the matri¬ 
monial offence complained of was 
committed within the local limits of 
the jurisdiction of the Court. 

Now, it is desirable to point out at 
thj outset that although on a case of 
this description involving a foreign 
element (the term “foreign” is used, 
not in its political sense, but in its 
legal sense; and unless there is some¬ 
thing repugnant in the context, the 
expression “foreign country” in this 
judgment means any country except 
British India, and "foreign” means 
“not Indian”) a conflict sometimes 
arises between two or more competing 
systems of law as to which of them 
is applicable to the case, ihe rules 
which determine this question consti¬ 
tute a branch of the municipal law of 
the country to which the Court deal¬ 
ing with the case belongs. It the is 
duty of the Court before which an ac¬ 
tion of this description is brought to 
decide, in accordance with the rules 
of its own municipal law, whether it 
has jurisdiction to entertain the ac¬ 
tion. If the lex fori contains a defi¬ 
nite rule governing jurisdiction over 
the case, that rule must be followed 
irrespective of the question whether 
it is in accordance with the corres¬ 
ponding rule of other countries or 
not, and whether the decree granted 
by the Court would or would not be 
recognised by the tribunals of a 
foreign country. I desire to empha¬ 
size this principle because I find that 
in some of the cases, which have been 
cited at the Bar; the Judges in arri¬ 
ving at their conclusion appear to 
have been influenced by the considera¬ 
tion that their decree would not 

-aceive extraterritorial recognition. 

*0 
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We must, therefore, turn to the 
Indian Law and find out whether it 
furnishes any rule governing juris¬ 
diction in cases of divorce. Now, the 
second section of the Indian Divorce 
Act (IV of 1869) provides that “No¬ 
thing hereinafter contained shall au¬ 
thorise any Court to grant any relief 
under this Act, except in cases where 
the petitioner professes the Christian 
religion and resides in India at the 
time of presenting the petition.” 
This requirement must be satis6ed in 
every matrimoinal cause, and in the 
case of a petition for the dissolution 
of a marriage it is further laid down 
that one of the three following con¬ 
ditions mu't be fulfilled:— 

(a) the marriage has been solemniz¬ 
ed in India; or 


( b ) the matrimonial offence com¬ 
plained of has been committed in 
India; or 


(c) the husband has, since the solem¬ 
nization of the marriage, exchang¬ 
ed his profession of Christianity for 
the profession of some other form of 
religion. 

Now, it is not disputed that the case 
before us satisfies all the require¬ 
ments prescribed by the aforesaid 
section, and there is no cogent reason 
for holding that the word “resides’ 
was not used in its ordinary sense and 
was intended to mean “is domiciled." 
A Court interpreting a statute has no 
right to scan the wisdom or policy of 
the Legislature, nor is it entitled to 
modify the plain meaning of the lan¬ 
guage used by the Legislature in order 
to avoid a conflict between two 
systems of law or undesirable con 
sequences. As observed by Pollock 
C. B. in Miller v. Salomons (1), I* 
think, where the meaning of a statute 
is plain and clear, we have nothing to 
do with its policy or impolicy, its 
justice or injustice, its being framed 
according to our views of right, or 
the contrary. If the meaning of the 
language used by the legislature o 
plain and clear, we have nothing to 
do but to obey it; and I think to taxe 
a different course is to abandon tn 
office of a judge, and to assume the 

province of legislation. ’ 


(1) 21 L. J. 161. 
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If there were any doubt as to the 
meaning of the word, it is set at rest 
by S. 3 of the Act which defines 
“District Court” as “ the Court of the 
District Judge within the local limits 
of whose ordinary jurisdiction, or of 
whose jurisdiction under this Act, 
the husband and wife reside, or last 
resided together. 

The contention that the expression 
“resides" is synonymous with ‘‘is 
domiciled" can be shown to be wholly 
untenable, if we substitute the lattar 
phraseology for the former in that 
section. The definition of the “Dis¬ 
trict Court” will then read as folio ws:- 
“District Court" means the Court of 
the District Judge within the local 
limits of whose ordinary jurisdiction 
or * * * • the husband and wife ‘are 
domiciled* or were last ‘domiciled 
together.’ It is obvious that there is 
no such thing as domiciled together,* 
and there can he little doubt that so 
far as S. 3 is concerned, residence 
cannot be construed as meaning 
domicile, and it cannot be seriously 
suggested that the same word bears 
one meaning in one section of the 
Statute and a different meaning in an¬ 
other section The intention of the 
Legislature must be gathered from the 
anguage used in the Statute and the 
language in the present case shows 
that the Indian Legislature adopted 
residence and not •‘domicil" as 
the test of jurisdiction in a suit for 
divorce. If it were permissible to 
refer to the speech of Sir Henry 
Maine who was in charge of the Bill 

which became the Indian Divorce Act, 
itcouWbe shown conclusively that 
fihe Legislative Council intended to 
base the jurisdiction of the Indian 
Courts on mere residence. • 

It is, however, unnecessary to dwell 

f a U J, tber U? ° n , th f subject - because it 
a a . enou ?ly disputed that S. 2 of 
the Act would oreate jurisdiction on 
the ground of mere residence, if that 
section is not controlled by another 
Provision of the Statute But £ 
owed that S. 7 of ft. Aot wMch J 

2\i *■'«* WVu 

only ft. Court of dofti.u £ 


competent to grant a decree for 
divorce. This argument has found 
favour with the majority of the Full 
Bench of the Bombay High Court 
(Macleod C. J. and Marten J—Crump 
J. dissenting from his colleagues) in 
Wilkinson v. Wilkinson (2), and it is, 
therefore, necessary to examine it 
carefully. The seventh section of the 
Act is in the following terms ^“Sub¬ 
ject to the provision-5 contained in 
this Act, the High ourts and District 
Courts shall in all suits and proceed¬ 
ings here-under, act and give relief 
on principles and rules which, in the 
opinion of the said Courts, are as 
nearly as may be conformable to the 
principles and rules on which the 
Court for Divorce and Matrimonial 
Causes in England for the time being 
acts and gives relief.” 

Now, it is very doubtful whether 
the phrase “principles and rules” 1 
mentioned in the seosion was intend¬ 
ed to mcluie such an important 
matter a« the rule defining the juris¬ 
diction of the Indian Courts. Thei 
section, as its wording indicates, is 
merely a resi iuary section, and id 
seems to me that the Legislature, 
alter making express provisions for 
various matters relating to matrirao 
Dial causes, intended by moans of 
this section to apply the English Law 
to such matters of miscellaneous- 
character as were not expressly dealt! 

wi hbythe Act. I do not, however” 
wish to dilate upon the question 
because I consider that the opening 
words of S. 7 “subject to the provf 
sions contained in this Aot” express¬ 
ly save the rule relating to judsdic 
tion contamed j n S . 2 of the Act. 
This rule empowering the Indian 

C h^ 9 1° grant divorce in oases in 

thS th ! ? e 1 t, . fcion0 r resides within 
their territorial jurisdiction i« certain* 

tL a 9 *° f th / P rov!si °ns contained in 

iuottd^K Dd b ? roason of wSrd? 

bv anv n,° V0 i remain0 unaffected 

th.En^Erc'otrr rU '° ° bs °" < ’ d by 

£ TS? u '° fc ’ Was enaoted - tb0 Courts 
m India h ave consistently aoted upon 

(2) 1923 Bom. 321; ' ’ \‘ Al r 
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the doctrine that mere residence con- obtained a( 
ferred upon them jurisdiction to di- of his marr; 
vorce persons who were not domicil- of the Punji 
ed in India— vide, inter alia, Jogendra ever, doubtl 
i?th Banerjee v. Elizabeth Banerji decree woulc 
(3), Giordano v. Giordano (4 ), Mary England and 
Alice Warwick v. Charles Spencer a suit for 
Warwick (5) and Gale v. Gale (6). Court?. Th< 
Indeed, the validity of a divorce but, considi 
granted by a competent Indian Court the questior 
to persons merely residing within its of State fc 
jurisdiction was net questioned even be heard in : 
in England until the year 1921, and the Indian 
there are some reported cases decid- was allowed 
ed during this period of half a centu- amicus curt, 
ry in which the English Court had also interve 
either given extra-territorial effect General on b 
to such divorces or recognhed the the Indian 
jurisdiction o! the Indian Courts on strued in tl 
the ground of residence—ride Thorn- decisions, ba 


ai Lai, G. J.) 1924 

obtained a deeree for the dissolution- 
of his marriage from the Chief Court 
of the Punjab in 1918. He was, how- 
ever, doubtful as to whether the 
decree would be recognised as valid in' 
England and he consequently brought 
a suit for divorce in the English 
Court?. The suit was not defended.- 
but, considering the importance of 
the question involved, the Secretary 
of State for India obtained leave to- 
be heard in support of the validity of 
the Indian decree, and his counsel 
was allowed to address the Court as 
amicus curiae. The King's Proctor 
also intervened and the Attorney-- 
General on his behalf contended that, 
the Indian Divorce Act, when con¬ 
strued in the light of the English 
decisions, based jurisdiction in divorce 


ton v. Thornton (7); Warier v. Warier 

(8) ; and In re. Norton's S< ttlemcnt (9). 
It was only two years ago that a 
dissentient note was struck for the 
first time in the case of Keyes v. 
Keyes and Gray (10), but I am not 
prepared to accept the dictum con¬ 
tained in that judgment that the 
Indian Legislature was not com¬ 
petent to found jurisdiction in divorce 
on residence, and that the Statute 
laying down the rule is. pro tanto 
ultra inres. In delivering the judg¬ 
ment in that case Sir Henry Duke, 
the President of the Probate Divi¬ 


cases upon domicil and not upon 
mere residence ; and that the Indian- 
Divorce, granted as it was by a 
Court within wnose jurisdiction the- 
parties were not domiciled, was con¬ 
sequently invalid. This contention- 
was controverted by Sir Earle Rich¬ 
ards who appeared on behalf of the 
Secretary of State, and urged that 
the Indian Law recognised residence 
as the test of jurisdiction, and that 
the Indian divorce was valid and 
shomld be given extraterritorial 
effect. 

Now, the first issue in logical se-- 


sion, certainly expressed his opinion 
that the Indian Statute in basing 
jurisdiction on residence transgressed 
the limits imposed by the Imperial 
Parliament upon the powers of the 
Indian Legislature, but this dictum 
was hardly necessary for the decision 
of the case. The facts bearing upon 
the question were briefly these:— 
The petitioner Reginald Keyes had 

(3) 1898 3 C.W.N. 250. 

(4) 1912 40 Cal. 215—20 I.C. 512— 
7 P W N 491 

(5) 1900] 64 P.R.'1900. 

(6) 19U]47 P.R. 1911-171 P.L.R. 
1911—10 I.C. 487-122 P.W.R. 
1911. 

(7) [18861 11 P.D. 176-55 L.J.P. 40— 
54 L.T. 774—34 W.R. 509. 

(8) [18901 59 L.J.P.87-15 P.D. 152— 
63 L.T. 250—54 J.P. 631. 

(9) [19081 1 Ch. 471. 

(10) [1921] P.D. 204. 


quence which required determination 
was whether the decree was granted 
by a Court of competent jurisdiction,. 
for it is clear that if the Court had 
no jurisdiction to grant the divorceits 
decree could not receive extraterritorial 
recognition from the English Courts. 
The determination of that issue de¬ 
pended upon the rule of the English 
Law governing jurisdiction in di¬ 
vorce cases. That rule has, as will 
be shown presently, undergone modi¬ 
fication from time to time, but 
since the year 1895. when the case 
of Le Mesurier v. Le Mesurier (11) ■* 
was decided the English Courts have 
followed the doctrine that only the ■ 
tribunal, within whose jurisdiction 
the parties (that is to say, the hus¬ 
band, because the wife follows the 
domicile of herhusband) are domiciled, 

(11) [1895] A.C. 517—64 L J.P.C. 97— ' 
72 L.T. 873—U 527. 
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•can pronounce a \ut viuo uwovnmg 
their marriage,' and that'a decree 
granted by any other Court is in /alid 
and cannot be recognised in England. 
Judged by this test the Indian decree 
was invalid and could not operate as 
a bar to the suit brought in the 
English Court. In this view of the 
matter it was unnecessary for the 
-Court to decide whether the Statute, 
which conferred jurisdiction upon 
the Indian Court, went beyond the 
powers of the Indian legislature. 
The learned President, however, dis¬ 
cussed the question'- whether the 
Governor-General in Council was 
authorised by the Indian Councils 
Act, 1861, to establish Courts having 
jurisdiction in India with power to 
decree the dissolution of the marriage 
-of. persons not domiciled in India, 
and. having decided that the Indian 
Legislature had no such authority 
and that the Indian Divorce Act, of 
1869 was pro tanto invalid, he declared 
that the decree granted by the Chief 
Court did not have the effect of dis^ 
solving the marriage between the 
parties and that the husband was 
consequently, entitled to maintain 
his suit for divorce in English Court. 

it seems to me that the bar alleged 
to have been oreated by the Indian 
decree could have been removed at 
•once by declaring that the decree 
was passed by a Court which, accord- 
t0 . * h f Euglish Law, was not 
J£“ p .® tent to entertain the suit ; and 
that the pronouncement on the rali- 
Z* 01 otherwise of the Indian 
statute was not necessary to the 
•decision, of the case. It is to be re¬ 
gretted that there was no appeal 

p* a "?, st 5 he - of the learned 

■President, and the only course, which 

the Secretary of State for India, who 

was not a party to the oase, could 

iVth« adopt was to 

ask the British Parliament, to pass 

had^hly 1 Udate J the deorees which 

Courte a,? a 5- ed , b7 ;th0 Indian 

TorcesWtlW?f d { ng A l7 the Indian Di - 
Y i iV V » ,dlt7) Aot 11 ai >d-12 Geo. 

de/'thVt r enactad ’ which provi. 
ir ?a!°£? Ac «4 confirmed 
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divorce dissolving the time of the commencement of the 

V* 1 a _ • m • .. __ 


vu^/ V/UXUIUOU^OLUOUI Ul b IIW 

proceedings domiciled in the United 
Kingdom, and any order made bv the 
Courts in relation to any such decree 
shall, if the proceedings were com¬ 
menced before the passing of the 
Act, be valid and be deemed always 
to have been as valid in all respects 
as though the parties to the marriage 
had been domiciled in India. This 
legislation was necessitated by the 
doubt cast by the judgment- in Keyes 
v. Keyes 110), oi the validity o ? the 
Indian Divorces, but tho fact that 
the Parliament decided to legislate 
in order to validate the decrees 
granted in the past cannot be con¬ 
strued as implying an approval ofi 
the dictum in that judgment that the! 
Indian Divorce Act, went beyond the) 
limits of the legislative authority of 
the Governor-General in Council. 

The observations of Sir Henry 
Duke, though they are, in my opini¬ 
on, no more tian obiter dicta, are 
nevertheless entitled to very great 
weight, and it is. therefore, our duty 
to examine the question whether in 
enacting the Indian Divorce Act, the 
Indian Lsgislature exceeded the 
authority conferred upon it by the 
British Parliament. For an answer to 
this question we must turn to S. 22 
of the Indian Councils Act, 24 and 25 
Viet c. 67, which so far as is at pre¬ 
sent material is in the following 
terms :— 

I 

“The Governor-General in Counoil 
shall have power to make laws and 
regulations for all persons whether 
British or Native, foreigners or 
others, and for all Courts of justice 
whatever, and f orall places and things 
whatever within the Indian Terri- 

H^ e lr n ° W . U . nde : the Pinion of 

S/tii 37 V r , Provided a ‘wa y9 

rwJi u S n ld Go 7®rnor-General in 

Council sha 1 not have tho power of 
making any laws or regulations * * * 
which may affect the authorfty of 

° r the constitution and 
rights of the East India Company or 

a “ 7 of fcbe unwritten laws or 

"»*« Kingdom 


or made aheolute „7aVth“. prSnt ° hi Sreat BriUi “ IKES 

of that Aot for the disaolarion of a T? her °° n . depend id any tlegre 

marriage the partiee to whieh were at 010^^^° Un^d^KTdgdom ‘o 
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the sovereignty' or dominion of the 
Crown over any part of the said 
Territories.” 

Now, Sir Hfnry Duke observes that 
without the proviso “ the enacting 
words which I hare quoted, reading 
them in their every day meaning, 
could not be deemed to warrant the 
making of laws by the Indian Go¬ 
vernment to interfere with the 
status of subjects of the Crown 
not dimiciledin India. The laws to 
be made are to be of local operation. 
The status of a citizen domiciled else¬ 
where is not a condition having local 
effect in Indis, or local limitations. 
No one would suppose, I think, that 
the legislative authority created by 
S. 22 could extend to the making of a 
law which should affect the heritable 
capacity of a man resident in India 
in respect of land in England, or 
control his conduct in any matter of 
purely English concern The pro¬ 
viso which I have read could per¬ 
haps be used to support an argu¬ 
ment based upon the maxim expre- 
ssio unius exclusio est alterius ; but if 
the terms of the proviso do raise a 
question of construction, the result 
seems to me to be only to refer back 
the enquiry to the principles on 
which the construction of statutes 
depends. A statute must be construed 
with due regard to its subjects-matter 
and object, and the object of this 
Act is to provide for the Govern¬ 
ment of India by laws binding upon 
persons and things in India. As 
between two possible constructions, 
that which is conformable to inter¬ 
national law as declared in our own 
tribunals is to be preferred to that 
which would involve infringement of 
the rights of other communities.” 

It may be conceded at once that 
the Indian Statute has operation 
only within the Indian territories, 
and that the Governor-General in 
Council has no authority to legislate 
for persons and things outside the 
limits of those territories ; but a 
statute passed by the Indian Legis¬ 
lature, which is intended to have 
'ocal operation and binds persons so 
long as they are within the said ter¬ 
ritories, cannot be rendered invalid 
by the circumstancts that the law 
which it has eracted is at 


variance with the English Law oa 
the subject, or that the result ensuing 
from it may not be recognised by the 
English Courts. The Indian Statute 
is undoubtedly binding upon the 
Courts and persons in India; a dec¬ 
ree passed in pursuance of it has 
operation in India, and it is immate¬ 
rial for the validity of the Statute 
whether the decree would or would 
not be recognised by a foreign Court. 

The scope of the legislative Dowers 
of the Governor-General in Council 
was considered by their Lordships of 
the Privy Council in the case of The 
Empress v. Burak (12). In delivering 
the judgment of the Privy Council 
Lord Selborre made the following 
pertinent observations 

“ The Indian Legislature has pow¬ 
ers expressly limited by the Act of the 
Imperial Parliament which created 
it, and it can, of course, do nothing 
beyond the limits which circumscrib¬ 
ed these powers. But, when acting 
within these limits, it is not in any 
sense an agent or delegate of the Im¬ 
perial Parliament, but has, and was 
intended to have, plenary powers of 
legislation, as large, and of the same 
nature, as those of parliament itself-' 
The established Courts of justice, 
when a question arises whether the 
prescribed limits have been exceeded, 
must of necessity determine that ques¬ 
tion ; and the only way in which they 
caD properly do so. is by looking to 
the terms of the instrument by which, 
affirmatively, the legislative power* 
were created, and by which, nega¬ 
tively, they are restricted. If what 
has been done is legislation within 
the general scope of the affirmative- 
wcrds which give the power, and if 
it violates no express condition or 
restriction by which that power is 
limited (in which category would, of 
course, be included any Act of the- 
Imperial Parliament at variance with 
it), it is not for any Court of Justicb 
to inquire further, or to enlarge con¬ 
structively those conditions and res¬ 
triction.” • , 

The Indian Divorce Act falls witn- 
in the ambit of the affirmative word* 
of S. 22 of the In dian Councils Act, 

(12) [1878] 4 Cal. i72—5I.A.178- ; - 
i C. L. R. 197 (P. C ) 
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and it i3 not eren suggested that it 
violates any express condition or res¬ 
triction by which the power confer¬ 
red by those words is circumscribed. 
The words confer plenary power upon 
the Governor-General in Council to 
make laws of every description, and 
it is immaterial whether the laws so 
made do or do not ‘affect the status of 
non-domiciJed British subjects. The 
laws cannot, however, have operati >n 
beyond the limits of India, but they 
must be given full effect within those 
limits. If the Imperial Parliament 
had intended to prohibit the Indian 
Legislature from making laws affect¬ 
ing the status of the British subjects 
domiciled in the United Kingdom, 
there would have been no difficulty 
m making this intention clear by 
means of express words imposing that 
prohibition. 

It will be observed- that the judg¬ 
ment in Keyes v. Keyes (10) removes 
from the scope of the legislative au¬ 
thority of the Governor-General in 
Lounoil only such laws affecting sta- 
tus as are not in conformity with the 

5 ng i“ h TT* w * To U9e the language 

. S JF Henry Duke. -To create a 
jurisdiction m divorce such as is exer¬ 
cised m the Courts of this country 
was, I have no doubt, within the pow¬ 
ers conferred upon the Governor- 

General m Council by the East India 

Councils Act of 1861. That Act 

ranTth?’ T n0t i n m7 option war- 
Cour s i^ a T l J- e ? f , a law t0 empower 
of m India decree dissolution 

°f persons not domi- 
anno Wlt ?u n t their jurisdiction." It 
ap P® ar ? * hafc Indian Statute 
would not have been held to be in- 
vahd, if it had laid down a rule on 
"JE* :° f jnrisdiotion’in confer- 

glish Courts l0W>d bjr th8 En - 
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not be recognised to be the basis of 
that jurisdiction. In order to solve 
this problem, I consider it necessary 
to sketch briefly the history of the 
English Law on the subject. It is 
beyond dispute that until the year 
1857 when the Matrimonial Causes Act, 
20 and 21 Viet. c. 85, was enacted, there 
was no court in England which could 
dissolve a marriage. The Ecclesias¬ 
tical Courts no doubt had jurisdiction 
in matrimonial matters, but they 
never professed to dissolve marriage 
bond. They could grant only a judi¬ 
cial separation which is sometimes 
called divorce a mens 'i e ' thoro, and 
they based their jurisdiction on the 
residence of the parties and not on 
their domicil. The only way to ob¬ 
tain a divorce a vinculo matrimonii , 
which alone could sever the matrimo¬ 
nial tie, was to move the British Par¬ 
liament and to induoe it to pass a 
private Act to dissolve a particular 
marriage. 

In 1857 the Matrimonial causes act 
was passed by which jurisdiction 
in all matrimonial matters was 
transferred from the Church to the 
Crown, and a special Court called 
the Court for Divorce and Matrimo¬ 
nial Causes was established. This 
Court was not only empowered to 
exercise the old jurisdiction of the 
Ecclesistical Courts to grant judicial 
separation, which jurisdiction rested 
upon the residence of the parties, but 
was also authorised to dissolve a 
marriage or, in other words, to grant 
a divorce a vinculo. This was a new 
function, but the Statute did not pre- 

% r lZ a ° 7 rul % g ^ erning ^diction 

m the matter of divoroe a vinculo, and 

wK 0 fi enfc - r . ely - to * he G °urt to decide 
whether its jurisdiction should de- 

ot 0 h« d r UP ° n r ! 9ld9 ? ce or or any 


" u ^ouns. ^ uu finance or domioil or any 

Assuming for the , r ground suoh as the place of the 

xrsr 0 f° f «■» 

“ " ' statuto 

utiLT 3 ' ist ? n / a ^ d that * h8 “! 

Hm?! ‘?. J "I ls iV c,10a varied from 


s* £ S; 

promulgated, ihe Englfahh 

definitely enunciated theV^trine thifc 

m divorce, and that residence coulS 


IlSnii ■ hme, -? he 8arlie9t case whioh 

r q Sould ?lT l mK 4ti0n i3 that of Sha * 

Iher a f n he que9tion arose whe- 

Gourt moompetent ko 

. (13) [1868] L.R. 3 H. L. 55—37 T i 
Ch. 433—18 L.T. 833. L ' J ‘ 
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dissolve .*n English marriage (namely, the Courts of the country in which 
a marriage which, whether celebrated the parties are domiciled did 
in England or elsewhere, is entered not enunciate the proposition that 
into by parties, of whom the husband residence short of domicil was not 
is at the time thereof domiciled in sufficient to give the English Courts 
England). The House of Lords decided jurisdiction to dissolve a marriage 
that a foreign tribunal has authority The learned Judge no doubt stated 
to pronounce a decree of divorce in that the inclination of his own opinion 
the case of an English marriage pro- was iq favour of the rule of domi- 
Tided that the parties thereto are bond cil, but he was careful to point out 
jl(le domiciled within the jurisdiction that “whether any residence in this 
of such tribunal at the time of the country short of domicil, using that 
suit. The judgment expressly over- word in its ordinary sense will give 
ruled the opinion expressed in Lolley's the Court jurisdiction over parties 
Case that an English marriage could whose domicil is elsewhere is a ques- 
not be dissolved by a foreign Court, tion upon which the authorities are 
It must be remembered'that Shaw v. not consistent." Indeed, he made it 
Gould (13) dealt only with the juris- absolutely clear that he. was not ex¬ 
diction of foreign Courts, and did not pressing any opinion on that question 
profess to circumscribe the jurisdic- because it did not arise in the case, 
tion of the English Courts by the “It is not, however, necessary for 
same rigid rule. Indeed, even as re- me,” says the learned Judge,, "to 
gards foreign Courts Lord Colonsay decide on this occasion whether mere 
was inclined to go so far as to say residence short of domicil in tbis 
that residence for a considerable time, country is sufficient to found the 
though not amounting to domicil, jurisdiction of this Court, because 
would give those Courts jurisdiction I have arrived at the conclusion that 
to pronounce a decree of divorce the petitioner was at the commence- 
which would not be ignored in En- ment of this suit domiciled in this 
gland. country.” I have considered it neces- 


Tha next case in the chronological 
order, which has a bearing upon the 
question, is Wilson v. Wilson (14), 
which was decided in 1872. The par¬ 
ties to the case were married in Scot¬ 
land, and were also domiciled in that 
country both on the date of the mar¬ 
riage and also at the time of the 
commission of the matrimonial 
offence. The husband afterwards 
acquired an English domicil and then 
applied to English Court for a divorce. 
The wife, however, resided in Scot¬ 
land, and the question for determina¬ 
tion was whether an English Court 
had jurisdiction to entertain a suit 
for the dissolution of the marriage. 
Lord Penzance decided that the hus¬ 
band had acquired a domicil in Eng¬ 
land and that the English Court had 
consequently jurisdict ion to pro¬ 
nounce a decree of divorce between the 
parties. Itiis noteworthy that the 
judgment while containing dicta to 
the effect that jurisdiction in matri¬ 
monial oausea should be exercised by 

(14) [1872] LR.2P. & D. 435—41 
L. J. Ch. 74. 


sary to quote these passages in ex - 
tenso from the judgment in Wilson v. 
Wilson (14) in order to show that there 
is no warrant for the view that it was 
settled in 1872 that the jurisdiction of 
the English Courts rested only on 
domicil and not on residence. ‘ 

This was the state of the authori¬ 
ties when the case of Niboyet v. 
Niboyet (15) came up for dtcision be¬ 
fore the Court of Appeal in 1878. In 
this case the parties were French 
subjects and were domiciled in Fran¬ 
ce. They resided for some years in 
England but did not acquire an Eng¬ 
lish domicil. On these facts two of 
the Judges of the Court of Appeal 
decided tnat the English Court had 
jurisdictisn to dissolve the marriage, 
as the partios, were resident within 
its jurisdiction. The third Judge, 
however, dissented from this view, 
and held that the only Court which 
was competent to dissolve the mar¬ 
riage, was the Court of the country 
in which the parties had their domici 

(15) [1878J 48 L. J. P. 1—?• 2- 
39 L. T. 486—27 W. R. 203. 
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at the commencement of the proceed¬ 
ings; and that the English Court_ t^ad 
consequently no jurisdiction to enter¬ 
tain the suit for divorce. 

Tne doctrine, upon which the majo¬ 
rity of the Judges in Nibnyet v. Nibo- 
yet (15) founded their jurisdiction, 
was apparently followed by the Eng¬ 
lish Courts during the f blowing 17 
years, for there is no reported decision 
during that period in which any dis¬ 
sent was expressed; and it was not 
until 1895 that its soundness was 
impeached before a Court of law. 
The matter came up before the 
Privy Cou cil in the well-known case 
of Le Mesurier v. Le Mesuv'er 'll). 
The parties to the marriage in this 
case had their residence in Cey¬ 
lon, but they were domiciled in 
England There was no statute deal¬ 
ing with the question whether mere 
residence not amounting to domicil 
gave the Ceylon Court jurisdiction 
to dissolve their marriage, and their 
Lordships of the Privy Council, rely¬ 
ing upon the yeDeral principles of 
private international law, ruled that 
the domicil for the time being of the 
spouses affords the only tru,e test 
of jurisdiction to dissolvo their mar¬ 
riage. 

It is true that the Courts in Eng¬ 
land not being subordinate to the 
Privy Council were not bound to 
follow this exposition of the law, 
but we find that the English Courts 
have since adopted this rule and have 
expressly overruled Niboyet v. Niboyet 
(15), vide Baler y. Baler (16). 

The result of the above discussion 
is that though the view of the English 
Courts on the subject of jurisdiction 
in divorce has not been uniform, the, 
rule is now firmly established that 
only the Court within whose jurisdic¬ 
tion the married pair are domiciled 
has jurisdiction to dissolve their 
marriage. This rule now famishes 
the test by which the English Courts 
determine not only the jurisdiction 
of the fereign Courts hut also their 
own jurisdiction. 

Assuming for the sake of ariru- 
ment that the validity of the Indian 
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Divorce Act depended; upon the ques¬ 
tion as to whether the rule contained 
in it ponforrned to the English Law 
on the subject, can we, in view of the 
history of the English Law as 
sketched above, say that the English 
Courts had. prior to the enforcement 
of the Statute, laid down in definite 
terms the proposition that only 
domicil and nothing short of domicil 
determined their jurisdiction in di¬ 
vorce cases ? The only relevant 
case decided before 1859 was that of 
Shaio v. G uhl (13), and while it 
recognise! the jurisdiction of a 
foreign Cc urt to dissolve an English 
marriage between parties domiciled 
in the foreig 1 country to which the 
Court belonged, it did not repudiate 
the proposition that jurisdiction could 
also be founded upon residence fal¬ 
ling short of domicil. Much less 
did it profess to limit the jurisdiction 
of the English Courts by the rule of 
domicil. That the law on the subject 
was uncertain was admitted in ex¬ 
press terms three years later by Lord 
Penzance whose own inclination, 
however, was strongly ip favour of 
the rule of domicil. Indeed, six 
years after the judgment of Lord 
Penzance the Court of Appeal went 
even further and expressly gave 
judicial recognition to the theory 
tljat residence was the test . of 
jurisdiction, and this doctrine evi T 
dencly remained in full force until 
1895 when it was dissented from, by 
the Privy Council ip Le Mesurier v r 
Le Mesurier (11). I am, therefor? 
unable to hold that there was in 1869 
any clear rule of the English Lavs;, 
the non-observance of which rendered 
the Indian Statute invalid. And if 
the Indian Statute did not transgress 
the English Law as it stood at the 
time o. its enactment and was con¬ 
sequently not invalid at that time,. 
can it be urged with any show of 
reason that it became invalid be¬ 
cause the English Courts have since 
adopted the rule by which jurisdiction. 
is founded on domicil ? 

There is, I think, no valid reason 
for supposing that the doctrine em¬ 
bodied in the Indian -Divorce Aot 
ran counter to any la\y which had 

En 0 «?li^ r p atl 7 ,e1 ^ 1 "5^ L down b F ‘he 

English Courts, and. that the Aot 
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should be treated to be an invalii case of Ita 
statute. far as f oreig . 

I have so far assumed that the sonal capac 
Indian Legislature bad no authority divorce dep 
to enact a rule governing jurisdic- but upon a 
tion in the matter of divorce which The followin 
did not conform to the English law meaning cl< 
on the subject, and that a statute wife are Sw 
embodying such rule would be in- have their dt 
valid. But I do not think that there domiciled in 
is any justification for such an as- a divorce fro 
sumption. While it may be conceded divorce woui 
that, in order to produce a uniform by the Engli- 
result in a vital matter of this charact- Italian Coui 
er, it is desirable that all civilised This diveri 
countries should observe the same the point to 
rule regarding jurisdiction, there is alluded that 
nothing to prevent one country from thing as the 
adopting a rule different from that or of Europe 
followed by another country ; and territorial o 
if a different rule has been laid down that each co 
by the municipal law of a country, the on that sul 
Courts of that country are bound to part of the 
give effect to that rule irrespective country and 
of the c nsequencs which may flow the statutory 
from it. The soundness of this prin- decisions whi 
ciple cannot be disputed, and indeed law. A reft 
it was recognised by the Privy common law 
Council in Le Mesurier v. Le Mesurier of anothor 
(11), the very judgment which is now only when tht 
regarded as the locus classicus on the any rule gove 
subject. ,l In order to sustain the and the Cou 
competency of the present suit," borrowed frc 
observed their Lordships, 4 it is neces- law, not beca 
sary for the appellant to show that it, but becaus 
the jurisdiction assumed by the Dis- reasonable a 


iai JLai, L. J.) 1924 

case of Italian subjects, makes, s 0 
far as foreigners are concerned, per. 
sonal capacity and jurisdiction in 
divorce depend, not upon domioil, 
but upon allegiance or nationality! 
The following example will make my 
meaning clear. The husband and 
wife are Swedish subjects but they 
have their domicil in France. While 
domiciled in that country, they obtain 
a divorce from a Court in Paris. The 
divorce would be recognised as valid 
by the English Courts but not by the 
Italian Courts. 

This divergence mertly illustrates 
the point to which I have already 
alluded that there is really no such 
thing as the common law of nations 
or of Europe on the subject of extra¬ 
territorial operation of rights, and 
that each country has its own rules 
on that subject. These rules form 
part of the municipal law of -the 
country and must be gathered from 
the statutory enactments and judicial 
decisions which embody its municipal 
law. A reference to the so-called 
common law of nations or to the law 
of anothor country is permissible 
only when the lex fori does not furnish 
any rule governing a particular case, 
and the Court then adopts the rule 
borrowed from another system of 
law, not because it is bound to follow 
it, but because it considers it to be 
reasonable and in consonance with 


trict Judge of Matara was derived, 
either from some recognised principle 
of the general law of nations, or from 
some domestic rule of the Roman- 
Dutch Law. If either of these poiuts 
were established, the jurisdiction of 
the District Court would be placed 
beyond question ; but the effect of its 
decree divorcing the spouses would 
not in each case be the same. When 
the juris Jiction of the Court is exer¬ 
cised according to the rules of in¬ 
ternational law, as in the case where 
the parties have their domicil within 
its forum, its decree dissolving their 
marrute® ought to be respected by 
tribunal^ eve ry civilised country." 
It may be*' men ^ one< ^ in connec¬ 
tion that aW European countries are 
not agreed ef en now that jurisdiction 
in divorce fh°uld rest on domicil. 
For instance t ^ 10 I fca li a n Code, while 
refusing toRecognise divorce in the 


the general principles applicable to 
the facts of the case. The rule deriv¬ 
es its authority, not from the cir¬ 
cumstance that it originally formed 
part of the comity of nations or of 
jus gentium , a phrase wrongly used 
by text-writers and even judges when 
dealing with this branch of the 
municipal law, but from the fa'bt that 
it has been adopted by the Court and 
has consequently been incorporated 
into the laws of the country. 

Upon these considerations I feel no 
hesitation in holding that if an 
Indian statute provides a rule for 
determinit g jurisdiction in divorce 
cases, the Courts in India are bound 
to give effect to that rule and cannot 
discard or modify it, because it does 
not conform to the principles of the 
so-called jus gentium or to the Eng¬ 
lish Law on the subject. The func¬ 
tion of the Court is to administer the 
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law as they find it, and not to modify 
it in the light of the laws of another 
country or in accordance with their 
own notions of expediency. If the 
law is found to be out of date or to 
lead to inconvenient results, th-ea it is 
the duty of the Legislature to step 
In and to introduce such changes 
as may be deemed to be desirable or 
expedient. 

A.3 I have already said, the Indian 
Divorce Act, which does not in any 
way transgress the limits imposed 
upon the legislative authority of the 
Governor-General in Council,- con¬ 
tains a definite rule founding jurisdic¬ 
tion on residence and that rule must b 5 
obeyed. The Indian Courts have no 
other alternative, and they cannot 
allow themselves to be swayed by 
any consideration derived from a 
comparative study of the laws of 
other countries or by any argument 
|based upon inconvenience. It,, must, 
however, be understood that residence 
as contemplated by the Statute means 
ordinary residence, and not a mere 
temporary presence in a county such 
as chat of a traveller, and that such 
residence must be bonafii* residence 
and not one acquired for a fraudulent 
or collusive purpose. 

There can, at the same time, be no 
reasonable doubt that the principle 
now adopted by the English Courts is 
that jurisdiction in the matter of 
divorce depends upon the domicil of 
the spouses at the time of the com- 
mencement of the proceedings, and 
that this test is applied by them in 
determining not only the jurisdic¬ 
tion of foreign Courts but also their 
own jurisdiction. It follows that a 
decyfle of divorce granted by a foreign 
Court is invalid in England if the 
E m rtl03 f }? the marriage are at the 

coSn ?L in.the 
country where the Court pronouncing 

the deoree exercises jurisdiction. We 

Conrt t ^ 8re S >re ’. take U thit the 
Courts in England will not give 

“fl 1 ? decrees granted 

by the Indian Courts to Dartie^ 

thJ*Bni d * L a n IndU ' The deoi9ion s of 
the English Courts no doubt furnish 

J°“ e jnstanoes in which Such decrees 

here been assumed to be valid, bui 

the considered opinion is to 

effect 1 1 at these decree* having been 


p r onouaced by Court? incompetent to- 
grant them cannot have operation 
in England. This conflict of law? is 
bound to lead to the scandal, which 
was strongly deprecated by Lord 
Penzance in Wilson ▼. Wilson- (It) 
that a man and worran are held 
be man and wife in one country and 
strangers in another. The scandal 
is not confined to their own personal 
rela’ions, but affects also the validity 
of a subsequent marriage entered 
into by either or the parties, the 
legitimacy of the i-sue of that mar¬ 
riage. and succession to the property 
owned by the parties to the second 
marriage. Indeed the sec nd mar¬ 
riage could be treated by the English 
Courts as a bigamous marriage and 
the parties can be arraigned before a 
criminal Court. These and otier con¬ 
sequences which roust result from 
a conflict between the two systems- 
of law are very serious matters, and 
while they cannot influence the deci¬ 
sion of the Courts, they must receive 
due consideration from the authorities 
who are responsible for amending the- 
law. Indeed, there is now a diver¬ 
gence of judioial opinion even among- 
the High Courts in India on the ques¬ 
tion whether the Indian Statute 
recognises residence or domicil as the 
ban* of jurisdiction, and it is 
obviously desirable to put an end to 
this controversy. If jurisdiction is to- 
rest upon residence, steps should 
be taken to ensure that the Indian 
decrees will be recognised by the 
English Courts. 

These matters do not, as I have 
stated, concern the Courts whose 
d " t7 . 1S ‘° enforce the law as it 
stands. To the question submitted to 

s “7 is the Court of the 

Ju ? ge Ambala has juris, 
motion to dissolve the marxiage bet¬ 
ween the parties. 

1 a SC °*I agree with the 

learned Chief Justioe that the Court 
• . theDistriot Judge at Ambala has 
jurisdiction to dissolve the marriage 
between the parties In view of his 
exhaustive judgment I do not find it 
neoessary to do more than state n y 
own reasons very briefly. 

Two questions arise whioh have 
been argued before the Full Bench; — 
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(1) Did the Indian Legislature 
when enacting the Indian Divorce 
Act of 1869 confer jurisdiction 
on the Courts in India to dissolve 
marriages between persons not domi¬ 
ciled in India? 

(2) Had the Legislature power to 
do so? 

The effect of such a decree outside 
British India does not arise. In the 
case of Le Mesurier v. Le Mesuner 
(11) it was held by the Privy 
Council that the permanent domicil 
of the parties within the territory is 
necessary to give to its Courts 
jurisdiction so to divorce a vinculo as 
that its oecree to that effect shall, 
by the general law of nations, pos¬ 
sess extra-territorial authority. At 
that time the Indian Statute was not 
considered by their Lordships and 
they did not lay down that the Indian 
Courts would not have jurisdiction to 
dissolve marriages, but the result of 
their decision would certainly appear 
to be that such a dissolution would 
have no extra-territorial authority if 
the parties' domicil was elsewhere 
than in India. If the above two ques¬ 
tions are answered in the affirmative 
the Indian Courts would, I conceive, 
be bound to adjudicate upon peti¬ 
tions for divorce even if their deci¬ 
sions had no force outside British 
India. 

I proceed to consider the relevant 
sections of the Indian Divorce Act. 
S. 10 provides that “any husband" 
or “any wife" may present a 
petition upon certain grounds. 
The conditions and restrictions 
which bind a Court in the exer¬ 
cise of its jurisdiction are laid down 
in S 2 which provides inter alia that 
“Nothing hereinafter contained shall 
authorise any Court to grant any 
relief under this Act, except in cases 
where the petitioner professes the 
Christian religion and resides in 
India at the time of presenting the 
petition." The only restriction which 
it is necessary to consider for the 
present purpose is the one as to resi¬ 
dence. The petitioner must at the 
time of presenting the petition be 
resident in India. The word ‘resides’ 
which is quite a simple one has no 
technical meaning and should, in my 


1924 

opinion, be understood in its 1 
ordinary meaning. I do not see how 
it can be understood to be equivalent 
to ‘is domiciled.’ It was laid down in 
The vestry cf the Parish of St. John, 
Hampstead v. Henry Horace Powell 
Cctton (17) that the Courts are bound 
to construe a section of an Act ac¬ 
cording to the plain meaning of the 
language unless either in the section 
itself, or in any part of the Act any- 
thing is found to modify, qualify or 
alter the statutory language, even if 
absurdity or anomaly be the result of 
such interpretation. I can find no¬ 
thing in any other part of the Indian 
Divorce Act to modify, qualify or 
alter the plain meaning of the word 
‘resides.’ It has been suggested that 
S. 7 of the Act governs S. 2 and that 
S. 2 should be read subject toil. I 
fail, however, to see how S. 7 can be 
invoked for this purpose for it is 
clearly slated thereip to be subject 
to the provisions contained 
in the Act. I think that S. 7 merely 
means that in the exercise of their 
jurisdiction and in the trial of peti¬ 
tions before them the Courts should 
act and give relief on principles and 
rules which, in the opinion of the said 
Courts, are as nearly as may be con¬ 
formable to the principles and mles 
on which the Court for Divorce and 
Matrimonial Causes in England for 
the time being acts and gives relief. 
I would therefore hold that the Act 
confers jurisdiction to hear the peti¬ 
tion of a person who resides in India 
whether he be domiciled there or 
not. i 

The second question has ,baen 
answered in the negative by the 
learned President of the Probate 
Division of the High Court of J u9t i 00 
in England in Keyes v. Keyes \ 10)- 
His decision is, however,.not binding 
upon the Courts in India. Powers 
of legislation were conferred . upon 
the Government of India by the 
Indian Councils Aot of 1861 to make 
laws and regulations for all persons 
whether British or native, foreigners 
or others, and for all Courts, of jus¬ 
tice whatever and for all plaoes *nd 
things whatever-within the.Indian 
territories. These powers .were con- 

4 m . 4 

-1--,---r- 
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sidered by the Privy Council in the 
case of Queen-Empress v. Burak (12) 
where Lord ‘jSelborne said “ The 
Indian Legislature has powers ex¬ 
pressly limited by the Act of the 
Imperial Parliament which created 
it, and it can, of course, do nothing 
beyond the limits which circumscribe 
these powers ♦**•***. The estab¬ 
lished Courts of Justice, when a 
question arises whether the prescribed 
limits have been exceeded, must of 
necessity determine that question; 
and the only way in which they can 
properly do so, is by looking to the 
terms of the instrument by which, 
affirmatively, the legislative powers 
were created, and by which, negative¬ 
ly they are restricted.” Now. we find 
that full powers of legislation were 
affirmatively conferred upon the 
Indian Legislature by the Indian 
councils Act, 1861, and . the express 
conditions and restrictions • are set 
out in the proviso to S. 22 of Act and 
in Ss. 19 and 24. Thera are no ex¬ 
press restrictions in .the Act or 
elsewhere against the making of 
laws to interfere with the status of 
subjects of the Crown not domiciled 
in India. This was the ratio deci¬ 
dendi in Keyes v. Kayes (10), but with 
all due respect I find myself unable 
to agree with the decision of the 
question in that case. It does not 
appear that at the time when the 

^ dla . n k Councils Act was passed in 
1861 there was! anything in the law 
as then administered in England 
which would lead us to suppose that 
there was any intention to fetter the 
Indian Legislature in the way sug- 
gested by the learned President of 

wA? 1 T 0 Ik\ C ° Urt ;o 0n the contrary, 
wetfnd that in 1878, ue. t 17 years 

w-k * w 1c , th . e case of Niboyet v. 
Ntboyel (15\ it was held that resi- 

dence within the jurisdiction was 

t0 / n, P’? wer the Courts to 
give decrees for divorce. This deci- 

uns n ound U 1n n ° d ° ubt be <*»■««* 
unsound in view of the case of Le 

Mesuner v. Le Mesurier ( 11 ), but 
Indian "S ?! amen dment of the 

t r t ;r 0 aft p r > 

hoTd”tltth Si0n - 1 W0Uld tb «efo« 

IndUif • lS?,?! 3 ? 0nferr ^ «>n the 

Indian Legislature by the Act of 
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1861 were not at all exceeded in the 
passing of the Indian Divorce Act. 

Le Rossignol, J.—I have had the 
advantage of reading the lucid and 
learned judgment of the Chief 
Justice and find myself iu complete 
agreement with it. Two points of 
law are involvei in this reference:— 

(1) Does the Indian Divorce Act, 
IV of 1869, confer jurisdiction on the 
Indian Courts to entertain petitions 
for the dis-olutiou of their marriage 
from persons who satisfy the con¬ 
ditions laid down in that Act but 
have no Indian domicil ? 

(2) If such a jurisdiction is con¬ 
ferred by the Act had the Legislature 
P°wer under the Indian Councils Act 
of 1861 to confer such jurisdiction ? 

My answer to both these questions 
is in the affirmative. 

With the further question what 
effect the Indian decree shall have in 
countries outside India we have no 
direct concern. Prima facie the decree 
of a cumoetent Court should be ac¬ 
cepted at its face value in a foreign 
country and should be defeasible only 
on grounds which would defeat any 
foreign judgment, c.g., fraud; and 
this view has peculiar force when the 
Courts of the countries concerned 
derive their authority from the same 
fount. 

What shall constitute an adequate 
foundation for the jurisdiction of its 
Courts is, I conceive, a branch of the 
municipal law of eaoh country and 
not a matter to be regulated by In¬ 
ternational Law sometimes miscalled 
the jus gentium Accordingly if the 
Indian Legislature acting within its 
powers has conferred jurisdiction in 
respect of any matter on the Indian 
Courts, those Courts would be guilty 
of a derehotion of duty if they failed 
to exercise that jurisdiction, regard- 
ess of the fact that their deorees may 
possess no extra territorial value. 

? othing t0 »dd to tie 
demonstration of the learned Chief 
Justice that the Indian Legislature 
was aoting entirely within its powers 

an A n , a 0 tln 8 t h e Indian Divorce Ac? 
and from,.!that Act it is dear that 
h!l ld /? Ce ®nd not domioil w M deli! 

lnr^rT « ado c pted hy 11 “• the basis of 
J nsdiotiorr for its Courts: in matters 
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of divorce. To argue that the word 
“residence" as used in the Act must 
be interpreted to mean domicil when¬ 
ever the English Courts recognise 
nothing short of domicil as the test 
of ju'isdiction, an! to mean mere 
residence when, if ever, the English 
Courts again revert to mere residence 
as the test of jurisdiction, is to go 
counter to all recognised rules for the 
interpretation of Statutes and to rob 
language of all exactitude. 

In the case of Keyes v. Keyes aril 
Gray (10) we find a dictum that the 
Indian Legislature was not com¬ 
petent to base jurisdiction in divorce 
on mere residence and that the 
Statute laying down that rule is pro 
tanto , ultra vires. But inasmuch as it 
is the rule of the English Courts to 
recognise no divorce decree pronounc¬ 
ed r y a Court of which the jurisdic¬ 
tion is not based on domicil I entirely 
fail to understand by what jurisdic¬ 
tion the learned Judge was competent 
to make a pronouncement upon the 
validity of the Act of the Indian 
Legislature. That judgment, though 
entitled to very great respecc, is not 
a judgment of the Privy Council and 
consequently has no binding force 
upon the Indian Courts, 

Finally, I concur in regretting the 
scandalous results of this conflict of 
laws and the incongruity arising 
from the refusal of one set of Courts 
to recognise the decrees of another 
set of Courts although both derive 
their authority from the same source. 
That Courts wnich aie adraitcedly 
competent to deprive a subject of the 
Crown of his life should be held in¬ 
competent to alter his mere status 
appears to me to constitute a state 
of things verging on the riiiculous. 
This, however, is a matter which can- 
be remedied only by the Legislature. 

My answer to the reference is that 
the referring Court has ju-isdiction to 
-entertain a petition for the dissolu¬ 
tion of the marriage of the parties. 

Harrison, J.—I agree throughout 
with learned Chief Justice. 

Fforde, J.—Having had the privile¬ 
ge and pleasure of reading the judg¬ 
ment of the Chief Justice, I find my¬ 
self in such complete agreement with 
mo 3 t of the conclusions at which he 


has arrived that it seems unnecessary 
for me to record at lengtn the judg- 
ment which I had myself prepared. 

The only question which -we have „ 
to decide is whether or not a decree 
pronounced by an Indian Court for 
the dissolution of marriage of' spouses 
resident but not domiciled in India is 
valid within the limits of that Court's 
jurisdiction. 

We are not judicially concerned 
with the extra-territorial validity of 
that decree. The reception which it 
may receive in a foreign country 
depends upon the principles adopted 
by such country in the administration 
of its matrimonial laws. So far as 
England is Concerned it is now-quite ~ 
clear that the Courts will only regard 
a marriage as being validly dissolved 
when the decree for dissolution is 
pronounced by the Court of the doni- 
cil; and acting on this principle 
the English Courts refuse to entertain 
a suit for divorow ui ess it appears 
that th9 domicil of the husband is 
English at th9 da;e of the suit. If in 
the case of K->yes v. K>yes (L0) the 
decree in question had bsen pronoun¬ 
ced by ths Court of a foreign coun¬ 
try, using th9 term foreign in its 
poLtical sense, all that the Court 
need have enquired into was the 
matter of domicil. As soon as it 
appeared that the decree in question 
had been pronounced by a Court 
whi:h w. s not or* the country of the 
domicil, the English Court was bound 
by its rule of private international 
law to refuse to recognize that the 
status of the spouses had been altered 
outside of the territories of the coun¬ 
try where the decree was granted. 

The Courts in India, however, 
though they are the Courts of a fo¬ 
reign countryfor all purposes concern¬ 
ing the rules of private international 
law, have had their jurisdiction in 
matrimonial matters conferred upon 
them by an Act which was itself pro¬ 
mulgated by an Act of the Imperial 
Parliament. It, therefore, became 
necessary in the case of Keyes v. 
Keyes »10) to consider whether the 
terms of Imperial Statute overrode 
the rule of law adopted by the Eng¬ 
lish Courts. In other words, whether, 
the Act of 1861 enabled the Governor- 
General of India in Council to pro- 
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mulgate an Act giving jurisdiction 
to Courts in India to grant a decree 
of dissolution of marriage which the 
English Courts *would be bound to 
Tecognize. 

The promulgating Statute only 
gives power to make laws for India ; 
and the Indian Divorce Act of 1869, 
passed under and by virtue of that 
Statute, made residence and not domi¬ 
cil the test of jurisdiction in matters 
of divorce. But at the time of the 
passing of the Indian Divorce Act 
there is no doubt that in England 
residence and not domicil 'was the 
test of jurisdiction, and consequently, 
in 1869, had this question arisen, the 
Courts in England could havb had no 
ground for refusing to recognise the 
validity of a decree of these Courts 
based on .residence, as there was then 
no confliot between the law of India 
and the law of England on the ques¬ 
tion of jurisdiction in suits for disso¬ 
lution of marriage. 

But since the decision in L ? Afesuri . 
f v. Le Mesurier (H) the situtation 
has changed. The English Courts 
from then onwards have by judicial 
authority adopted domicil as the test 
of jurisdiction while the Indian 
Courts remain governed by the Act 
of 1869 which has based jurisdiction 
on residence; and a oonflict in this 
matter has thus arisen between the 
laws of the two countries. 

-Th 0 learned President in the course 
5f T 13 lament in Keyes v. Keyes (10) 
SE* creat ? a jurisdiction in 

® 8 lS exerci6ed in the 
° f A his country (that is, based 

Within^!, 01 WaS ’ 1 i laV8 n ° d0Ubfc . 
within the powers conferred upon the 

•Governor-Genera 1 in Council by the 
■hast India Councils Act of 1861 ,f It 
may with equal force be said that to 
"s ^“.i Ur,8di ? i0n “ ""orce auite 

(thLt is h!« C !? ed ln En « lisb Court 
wise* with?n i° n residence) . was like- 
thlft r hm ?. e P ow ers conferred by 

Simply .because the jurisdiction™” 


exercised by the Courts of England i3 
not such as was then exercised by 
these Courts. 

The view of the learned . President 
that the Act of 1861 “does not war¬ 
rant the making of a law to empower 
Courts in India to decree dissolution 
of the marriage of persons not domi¬ 
ciled within their jurisdiction ” may 
be a correct statement of the law if 
we add the words “ so as to affect 
their status as to marriage in the 
country of their domicil.’’ The added 
words are in fact taken from an earlier 
part of the same judgment and led 
me to believe that the learned Presi¬ 
dent intended to confine his judgment 
merely to determining whether or 
not a decree of the Indian Court 
based on residence is to be regarded 
as valid in England. The full pass¬ 
age runs as follows “ The princi¬ 
ples enunciated in Share v. Gould (13) 
and in Le Mesurier r. Le Mesurier (11) 
seem to me to be material in the in¬ 
quiry whether, upon the true construc¬ 
tion of the Imperial Statute of 1861, 
power is by that Statute conferred 
upon the Governor-General of India 
in Council to legislate for British sub- 
jocts merely resident in India so as 
to affect their status as to marriage in 

the country of their domicil." 

The judgment in Keyes v. Keyes (10) 
has been assumed to have decided not 
only that a decree of an Indian Court 
based on residence only is invalid in 
England, but further that such a 
deoree is void even in India. But the 
fact tnat an English Court refuses to 
regard as valid the deoree of a fore- 
lgn Court which is not based on domi- 

th« v r°l n ® cess «ily imply that 
the English Court is thereby pro- 

nouncingtbe deoree to-be invalidwith- 

! n the limits of Hhe foreign Court’s 

judicially 011 * The E “* lish ‘Court is not 
S? i 7 con ? erned with the effect of 
the decree within -the local forum, 

e? 7 v?t°K re -! han i hl3 Court is c °noern- 
forum th ltS effect outside of that 

In Green y.^reen (iS), iGorell Bar- 

i ® i aaid * In my opinion the 
fd .J.? an *1u 0ree was UD justly obtain- 

submitted himself to the jurisdiction 
(18) [1693] P.89.. 
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of the American Qourt, and if was 
obtained on grounds which would not. 
have entitled the parties to a decree in 
this Court. There is q v case precise¬ 
ly in point; but on the principle laid 
down in Shaw v. Attorn*j General (19), 
it is clear that though the decree of 
divorce may be treated as valid in 
America this Court cannot recognise 
it as putting an end to a marriage 
which is binding in this country—the, 
petitioner being domiciled in Eng¬ 
land.” 

In Gillig v. Gillig (20) the husband 
was domiciled in the State of New 
York, but obtained a decree of dissolu¬ 
tion of his marriage in the Court of 
South Dakota, where he obtained a 
domicil in a sense which is recogni¬ 
zed in America but is foreien to Eng¬ 
lish notions. In other words, he ob¬ 
tained a divorce based on what Eng¬ 
lish law would regard as mere resi¬ 
dence and not domicil. In th9 State 
of New York (the place of the actual 
domicil) the decree cf the Court of 
Dakota was recognized as valid. The 
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. that kind. But the matter of domicil 
i was regarded as being the, deterrain- 
ing factor in the case, going as it did 
■ to the root of the whole question of 
jurisdiction. On proof of the change 
of domicil, and of the jurisdiction of 
the American Court, it was held that 
the decision of that Court governed 
the rights of the parties everywhere. 

It appears from these cases that the 
English Courts will inquire into the 
jurisdiction of a foreign Court to 
grant a decree of divorce, and if it 
appears that the decree is that of the 
Court of the domicil, or is recognized 
by such Court, will regard the decree 
as binding in England. But in any 
event it will deem the decision of the 
foreign Court to be effective within 
the limits of that Court’s jurisdiction 
even in cases where it holds it to be 
invalid according to the principles of 
English Law [Green v. Green (18)], I 
apprehend that to hold otherwise 
wouid be tantamount to dictating to a 
foreign country the mode in which it 
should administer its municipal laws. 


plaintiff in that case having subse¬ 
quently married an Englishman domi¬ 
ciled in England, brought a petition 
in England for a declaration that her 
subsequent marriage was valid. The 
President of the Probate and Divorce 
Court found that the marriage was 
dissolved in the State of Dakota, and 
that it was recognized as dissolved in 
the State of New York , and upon 
those findings held that the marriage 
must be regarded as dissolved all over 
the world. 

In Bater v. Bater (16) the Court of 
Appeal considered the jurisdiction of 
the Court of the State of New York 
to dissolve a marriage contracted in 
England between persons domiciled 
in England at the time of the marri¬ 
age, the husband having subsequently 
abandoned his domicil of origin and 
acquired a domicil in the State of 
New York. Among other matters 
which the Court inquired into was the 
proper construction of the New York 
Code which governed proceedings of 


(19) [1870] L. R. 2 P. 156-39 L. J. 

P. 81—23 L. T: 322—18 W. R. 
1145 .' ____ 

(20) [19061 P. 135=75 L. J., P. 42—94 
L. T. 614—22 T. L: R. 306. 


The English Courts apparently do 
not go as far as the Courts of Scotland 
in scrutinizing the jurisdiction of fore¬ 
ign decrees of divorce, for while the 
Scotch Courts will not admit a decree 
to be valid w-hich is pronounced upon 
grounds not recognized as adequate 
by Scotch Law [Sterling v. Sterling 

(21)], the English Courts will recogni¬ 
ze such decrees [Bat.r v. Bater (16)1. 
To this extent the rule of private 
international law adopted in Scotland 
differs from the rule in England. 

The attitude of the English Courts 
towards foreign decrees of divorce is 
summarized in the judgment of Lord 
Westbury in Shaw v. Gould (13). where 
a Scotch decree was in question, in 
the following terms :—" The first es¬ 
sential for the validity of a foreign 
decree is that it should be pronounced 
by a Court of competent jurisdiction 
between parties bona fide subject 
to that jurisdiction. It is per* 
fcctly competent to the Courts in. 
Scotland to fix a certain amount ot 
residence as a condition for the oxer-- 
oise of its jurisdiction, and if that 
conditionbefulfilled.it may proceed 
to pronounce a judgment that will 0 

(21) 11908] 2 Ch. 344 
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binding within its own borders ; but 
that judgment cannot claim extra¬ 
territorial authority unless it be pro¬ 
nounced in accordance with the rules 
of international public law.” And 
again, in another part of the same 
judgment; “ No nation can be requi¬ 
red to admit that its domiciled sub¬ 
jects may lawfully resort to another 
country for >the'purpose of evading 
the laws under which they lire. 
When they return to the country of 
their domicile, bringing back with them 
a foreign judgment so obtained, the 
tribunals of the dcmicil are entitled 
or even bound to reject such judgment 
as having no extra-territorial force or 
validity. They are entitled to reject 
it if pronounced by a tribunal not hav¬ 
ing competent jurisdiction and they 
are bound to reject it if it be an in¬ 
vasion of their own laws and polity.” 

As I read the judgment in Keyes v. 
Keyes (10) I do not regard it as decid- 
mg that a decree of this Court is inva¬ 
lid within the limits of our jurisdic¬ 
tion in the eyes of English law, 
but merely that it • is invalid ontside 
those limits. 

, F ° r * h ® Jasons given by the learn¬ 
ed Chief Justice which I need not 
repeat i am of opinion, that the Dis- 
triot Court has jurisdiction to hear 
and determine the suit between the 
parties and cannot refuse to exercise 
such jurisdiction, even though the 
deplorable result of a decree will be, 
that the parties will be regarded as 
free to marry again in this Province 
J?* b « Prosecuted for bigamy in 

England should they contraot a fresh 

marriage and take up a residence in 
that country. 

Per Curiam—Our answer to the 
question referred to us is that the Dis¬ 
trict Judge of Arabala has jurisdic- 
tion t° entertain the suit for the dig- 

part eg 1 " mttrr jf ge betwce " the 

P?5® 8, .. T *J®. rec °rd must now go 
back to the District Judge. g 

keferenee answered i n the affirmative 


1924 L/67 & 68 
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Hakkison. J. 

Jiwna Ram Petitioner. 

v. 

The Crown —Opposite P rty 
Cr. Rev. No 2150 of 1925, i-ecided 
on 7th March 1924, fTom the order of 
Ss. J. Karnal, D/-29th August 1923. 

Opium Act, I of IS7S S. 9(c)— Preparation 
of sugar-mixed opium pills is :io offence . 

Mere preparation of ougar-oiixeu o;)ium pills 
is no offence though prepared with intent to 
"U- . (P.529, 0.2) 

bhamair Chand —for Petitioner. 
Nemo —for the Crown. 

Harrison, J.—Jiwna Ram has been 
convicted under S. 9 (c) of the Excise 
Act and sentenced to pay a fine of 
Rs. 25, the finding being that when 
his shop was searched opium pills 
weighing one tola one mash a were 
found and these contained an admix¬ 
ture of sugar whereby the opium was 
adulterated. The Sessions Judge has 
held that he doubtless prepared these 
pills with a view to elling them and 
thfct inasmuch as the rule lays down 
that it is an offence to sell any thing 

but pure opium, he is guilty under this 
section. 

On revision it is contended that 
even if he did intend to sell the pills 
no offence was committed. The word 
used in,the rule being ’‘sell” counsel 
points out that at the utmost all that 
his client did was to prepare adulter- 
ated pilIs for sale and therefore no 
offence was committed for it is com¬ 
mon ground that the amount of opium 
round, made up iDto pills and unma¬ 
nufactured, was not more than what 
is allowed. The same rule 49 (2) (a) 
which says that the license-holder 
may sell pure opium and poppy heads 
only goes on to say that he may not 

hvffrat 1 * "n* ° r 30,1 an > r chlor “ 1 
\ ? he same emba rgo has not 

Af « , P u° ed . °. n tb e keeping in stook 
of adulterated opium. This may be 

SfcSC 1 " 8 # 1, b ? the rule ma ^ b * 

strict^ enforce and the wordi 

the sub- 

jeot. I find therefore that the prepa- 

no Znl adUlt "* ted ° pium piUsi8 

acce 5 t fche , application for re- 
I^°“. and acquit Jiwna Ram. The 
fine will be refunded. 

kevision accepted. 
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ABDUL RAOOF AND MOTI SAGAR, JJ. 

Harbhagwan and others— Plaintiffs— 
Appellants. 

v. 

Amar Singh and others — Defen¬ 
dants—Respondents. 

S. A. No. 1183 of 1920, Decided on 
20th December l‘»23, from the decree 
of D. J. Rawalpindi,D/-28th February 
1920. 

Court Fees Act, Sch 11 Art 17 ( iii)—8uit con¬ 
testing alienation by gift's father partly de¬ 
creed—Appeal from decree—Court fee of 
Rs. 10 is proper. 

A suit for a decla r at : on that a certain alie¬ 
nation m-de by the plaintiffs'father should 
not be binding upon the pill's reversionary 
interesti was ecreed on p iyment of a certain 
■urn to the defendant-mortgagee. On an ap¬ 
peal by the plaint ff. 

Held, that a Court fee of Rs. 10 was pro¬ 
per. Court-fee payable on part of a whole 
claim in r>ppeil cannot, in the absence of 
express direction to tho contrary, exceed the 
Court-fee payable on the whole claim. 92 P. R. 
1900 foil. lP. 530, C. 2.J 

B. R. Puri —for Appellants. 

Sheo Narain —for Respondents. 

Moti Sagar, J. —The facts of the 
case, which have given rise 
to this second appeal, are few and 
simple and are briefly these:—On the 
28th July 1912, one Jita Mai execut¬ 
ed a deed of mortgage in respect of a 
house at Rawalpindi in favour of one 
Amar Sin ?li for a consideration of 
Rs. 2,500 On the 5th / 6th December 
1912, he executed two more deeds for 
Rs. 99 each by which he mortgaged 
the equity of redemption of this very 
house to the same mortgagee, Amar 
Singh. On the 23rd January 1919, 
the plaintiffs, who are the minor sons 
of Jita Mai, brought this suit for a 
declaration that the house mortgaged 
was ancestral, that the mortgages 
were without consideration and legal 
necessity, that the debts were con¬ 
tracted for immoral purposes, and 
that the alienation would not be bind¬ 
ing on the reversionary interests of 
the plaintiffs after the death of the 
alienor. The suit was dismissed by 
the Senior Subordinate Judge who 
held that it had not been established 
that the sums borrowed had been ex- 
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pended on immoral purposes. Chi 
appeal the learned District Judge 
found that it had been proved that 
Jita Mai, the mortgagor, was leading 
an immoral and an extravagant life 
but that he was also carrying on the 
business of a goldsmith upon which 
the loans might have been expended 
with propriety. He further found 
that out of Rs. 2 700 advanced to the 
mortgagor necessity to the extent of 
Rs. 2,365 had been fully established, 
and that this sum constituted a valid 
charge on the property mortgaged. 
He accordingly decreed the plaintiff’s 
suit subject to their paying this sum 
with interest to the defendant-mort¬ 
gagee when succession opened out. 

Against this decision the plaintiffs 
have preferred a second appeal to 
this Court, while the defendant-mort¬ 
gagee has flled a cross-objection in 
respect of the sum of Rs. 335 which 
has been disallowed by the learned 
Judge of the Court below. 

A preliminary objection has been 
taken by the respondent to the hear¬ 
ing of this appeal that it is not suffi¬ 
ciently stamped and that the appel¬ 
lants should pay full Court-fee on the 
sum of Rs. 2,365 which, it is alleged, 
is the subject matter of dispute in 
this appel. In our opinion, this pre¬ 
liminary objection has no force and 
must be overruled. The suit was one 
for a declaration that a certain 
alienation made by the plaintiffs 
father should not be binding upon 
their reversionary interests. The 
plaint was rightly stamped with a 
Court-fee of Rs. 10. In appeal the 
same prayer is repeated, and we do not 
think that, by the mere fact that the 
suit has been decreed on payment 
of a certain sum to the defendant- 
mortgagee its nature has in any way 
been altered. It has been laid down 
in Hnzari Singh v. Piran (1), that it 
was not contemplated by the Legis¬ 
lature that the Court fee payable on 
part of a whole claim in appeal is in 
the absence of express direction to 
the contrary to exceed the Court-fee 
payable on the whole claim. It is 
not denied that if the suit had been 
wholly dismissed a stamp of Rs. iu 
would have been quite sufficient on 


(1) [19001 92 P. R. 1900. 
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the appeal. It would be most unrea¬ 
sonable to bold that when the claim 
has been dismissed in part, the appel¬ 
lants should be required to pay Court- 
fee which is greater than the Court- 
fee which they would be required to pay 
if the suit had been wholly dismissed 
We are of the opinion that the pre¬ 
sent case is governed by the principle 
laid down in Hazari Singh v. Piran 
(1), and for this reason we disallow 
the objection. 

Appeal dismissed. 
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Harrison and Zafar ali, JJ. 

Bharat National Bank , Ltd., Delhi 
and others— Defendants—Appellants. 

v. 

Banarsi Das — Plaintiff — Respon¬ 
dent. 


F. A. No. 399 of 1923, Decided on 
27th November 1923, from the decree 
of Senior Sub. J. Arnbala, 0/- 16th 
January 1923. 


Evidence Act,S. 116-Estoppel by eonluct — 
Promissory note by Bank not specially pro¬ 
viding for compound interest—Bank keeping 
current accounts at compound interest—-Com¬ 
pound interest should be paid by Bank and 
also by Directors when they guaranteed pau - 
ment . 9 


.. Two promissory, notes were executed by 
the deft. Bank with interest at 11 per cent, per 
annum m favour of plfif. Certain Directors 
ol the Bank gave a personal guar-nteo render¬ 
ing themselves liable for payment of tho en¬ 
tire sum due on these promis-ory notes The 
promia-ory notes meroly stated that interest 
at 11 per cent, will be charged. Tne rank 
however throughout credited interest with 
half-yea ly reats in its own accounts as well 
afl In ihe paw booi of the plaintiff. 

pIff \ was entitled to compound 
interest at half yejrly rost». [P. 532, C. 1) 

n f * irthep ‘hat though the concluding 
SSf*° f A Ue 8<i«ranteo provided as follows:- 
railmg this p.tymont we agroo to pay you 
personally whatever balance may be found 

Interest** 1 the -'\ , S! dato together with the 
interest as given in the promissory notes'* the 

SffSS? We w Diroctor3 of the Rank and as 
P^amably cognizant of all that tho 

dnotadlS 1 ?°* thS I H et ^ od - in which it con- 

g <■> 

Okan d Narang —for a£2 
* nd * G *** 


Harrison, J-—The facts of this case 
are that two promissory notes were 
executed by the Bharat National 
Bank in January 1914 for Rs. 15,000 
and Rs. 85, 000, respectively, with 
interest at 11 per cent, per annum i» 
favour of Rat Baha/lur Laia Banarsi 
Das- On the 31st October 1918 cer¬ 
tain Directors of the Bank gave a 
personal guarantee rendering them¬ 
selves liable for payment of the 
entire sum due on these promissory 
notes. Rai Bahadur Lola Banarsi 
Das has brought this suit against the 
Bank and the guarantors claiming 
Rs. 81,427-11-1. The execution of the 
promissory notes is admitted and the 
only points disputed are whether the 
Bank is bound to pay compound in¬ 
terest as claimed with half-yearly 
rests; and whether, if it be held that 
the Bank is liable to pay such in¬ 
terest, the guarantors are also liable 
and whether costs should be allowed 
on the entire sum. 

After the institution of the suit a 
sum of Rs. 13, 142—3—S was paid by 
the Bank and this has been deducted 
from the total amount of the decree, 
though costs have been allowed on 
the amount stated in the plaint. The 
plaintiff has put in cross-objections 
claiming the interest which has been 
disallowed from the date of institu¬ 
tion to the cate of realisation. 

The all important question is that 

of the compound interest. The pro¬ 
missory notes merely state that in¬ 
terest at 11 per cent, will be charged 
The Bank however, has throughout 

credited inteiest in its accounts with 

half-yearly rests, and, not only has 
it done so in its own accounts, but it. 
has made the same entries in the p ass 
book ot tho plaintiff. It is urged b J 
the appellants that this was merely a 
clerical mistake, which was discover- 
ed by one of the Directors of the 
Bank at Jer the suit had been institut- 

th6 7 Were fui| y entitled 
t« make the adjustment they have 

“ ade ’ a ?. d th ereby reduce the amount 
outstanding by over Rs. 29,000. The 
defendants-appellants rest their 

whole oase on the wording of the 
promissory notes They allege that 
it is, quite usual for Banka in this 
oountry to insist.pn,the insertion of & 
olause providing, for. the half-jearlJ 
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rests and that the omission of suoh a 
clause points to a definite agreement 
wade by the parties that there should 
be no such rests, and that simple in¬ 
terest would be charged throughcut. 
On the other hand as laid d >wn in 
Shestri’s Buok on the Law of In¬ 
terest, pages 115 and 119, and also in 
Sulntury’s Laws of England, Volume 
II, page 4'* and Harts Law of Bank¬ 
ing page 192, it is the usual practice 
of Bar ks to make out their accounts 
«t regular intervals of six months or 
• year to add the amount of unpaid 
interest to the principal, and to bring 
foiward the balance so calculated as 
the first item in the new account. 
Not only is this the common practice 
•ut it is admittedly the practice of 
tfie defendant Bank. What is in- 
4nit< )y more i nportant however is 
that the Bank has by its own action 
led the plaintiff to believe that they 
were Crediting him with compound 
interest and there can be no doubt in 
our opinion that their action In do¬ 
ing so has led him to allow the ac¬ 
count to run on. The wording of the 
pro nissory notes does not exclude 
ihe charging of compound interest. 
It im-r-ly says- that interest will he 
charged at 11 percent. The defen¬ 
dant Bank has itself read this as 
meaning that compound interest 
would be charged on any amount not 
paid by duo date and in our opinion 
kite 1 act that they periodically wrote 
ap the pass book of the plaintiff, as 
ihey did, debars them from now urg¬ 
ing that this was merely a clerical 
nisttke and that both parties under¬ 
stood that simple interest only would 
be charged. 

t W- find, therefore, that the defen- 
aut Bank is liable to pay compound 
merest as claimed. 

In the year 1918 the guarantors 
signed the following document:— 
“We do hereby guarantee the pay¬ 
ment by the Bank, to your goodself, 
of the entire sum remaining due to 
you under the Bank’s promissory 
not-s." This certainly renders them 
liable to pey any sum due on the 
31st October 1918. The concluding 
portion of the guarantee runs as fol¬ 
lows:—“Failing this payment we 
agree to pay you personally what¬ 
ever balanoe may be found due to you 
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on the said date together with thel 
interest as given in the promissory 
notes." It is contended that these! 
words excluded the oharging of com¬ 
pound interest from the 31st October 
1918. 

Had the guarantors been strangers 
it might be argued that the amount 
for which they are liable is the 
amount found to be due on the 31st 
October IS 18 on the promissory notes 
and simDle interest on the same from 
that date forward. As, however, it is 
admitted that these guarantors were 
Directors of the Bank and as such 
presumably cognizant of all that the 
Bank did and the method in which it 
conducted its business we are of 
opinion that even from the 31st Oc¬ 
tober onwards they are liable to pay 
whatever is due on the promissory 
notes. 

On the question of costs it is admit¬ 
ted that no notice of suit was given 
and that Rs 13,000 odd wore paid at 
once. Under these circumstances we 
think that no costs should have been 
allowed on Rs. 13, 142—3—6 and to this 
extent we reduce the amount of the 
deoree. 

On the cross-objections we con¬ 
sider that interest should have been 
allowed after institution until the 
date of realization and this we allow 
and we accept the cross objections in 
so far as to allow this interest at 6 
per cent, per annum. The costs of the 
plaintiff will be paid through out by 
the defondant-respondents. 

Appeal allowed in part. 

Cross-abjections accepted. 
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SHADI LAL,C. J. AND LUMSDEH, J. 

Bur Singh and anof/ier-Defendants- 
Appellants. 

v. 

Dalip Singh and others —Plaintiffs 
Respondents. 

S. A. No. 1470 of 1920, Decided on 
21st April 1923, from the decree of 
Distriot Judge, Hoshiarpur, D/- 13th 
Maroh 1920. 
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Custom (Punjab)—Adoption —Son'* daugh¬ 
ter's son cannot be adopted. 

A Son’* daughter's ion does not etard on 
the same footing a* a daughter’* sod, bo far a* 
eligibility for adoption is concerned, 50 P. R. 
1893 F. B. Ref. [P 533 0 1) 

Faqir Chand —for Appellants. 

. Nanak Chand —for Respondents. 


Shad! Lal, C. J.—On the 14th of Sep¬ 
tember 1918, one Bur Singh, a Jat of 
th» village Lehli Khurd in the district 
of Hoshiarpur, adopted the son of his 
deceased son ’9 daughter. Bur Singh 
ha9 died and the present suit has been 
brought by his reversioners who 
contest both the factum and the vali¬ 
dity of the adoption. 

The factum of the adoption has been 
established, and the question for 
determination is whether the adoption 
of a grand-daughter’s son is valid 
under the customary law applying to 
the parties. Now the Full Bench 
Judgment in Ralla v. Budha (1) 
enunciates the rule that,the burden of 
proving the validity of the adoption 
of a non-agnate in the presence of 
near agnates lies upon the person 
setting up the adoption, and it is 
admitted that there is not a single 
instance of the adoption of a grand¬ 
daughter's son. The riwaji-am does 
lot recognise the adoption of any 
iognate except a daughter’s son or a 
lister’s son ; and we are unable to hold 
that a son’s daughter’s son stands on 
:he same footing as a daughter’s son. 

Mr Faqir Chand for the appellant 
invites our attention to the judgment 
\n Atar Singh v. Lakhmir Singh (2) 
which lays down that among Parwal 
Jats of the Amritsar District the 
adoption of a sister’s grandson is 
valid by custom. The judgment does 
not profess to disouss the question 
but only points out that if a Bister’s 
son can be adopted, there is no reason 
why a sister’s grandson (apparently 
sister s son s son) is not eligible. Now, 
there are two observations which we 

I?!? ™ ak r 0 ln connection with this 
authority. In the first - place, the 

were 0 «f J h!^ 68 ’ —° de ° ided the case . 
were of the opinion that a sister’s 

foSt n in 3 £ r°L W . a8 ' P , r ^ ti0ally ° n the 8a « 0 

footing as a sis ter’s son ; but we are 
~U) [1893 50 p.R. 1893^ 

. W 1*885 120 P. R . 1885# 


clear that a daughter’s son and a sonVi 
daughter’s son are not persons in th® 
same position. It is well known that 
a daughter’s son is an heir under th® 
Hindu Law and also under th® 
customary law in the case of son® 
tribes, but the same thing cannot b« 
said with respect to the son’s iiugh- 
ter’s son. In the second place, th® 
judgment in Atar Singh's case (2) ha* 
been practically superseded by th* 
rule laid down by the Full Bench i* 
50 P. R. 1893. 

The defendant, on whom the onu* 
rested, has not adduced aDy evidence 
in support of the valid ty of the adop¬ 
tion. The appeal, therefore, fails an i 
ie dismissed with costs. 

Appeal dismissed 
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Le Rossignol, J. 

Hardwari —Defendant—Appellant 

v. 

Chuni Lal and others —Plaintiff A 
Defendants—Respondents. 

S. A. No. 2473 of 1923, Decided o® 
27th February 1924, from the decre* 
of the D. J. Karnal, D/- 9th August 
1923. 


Hindu Law—Alienation by paternal uncle i\ 
presence of minor's mother dues not bind 
minor's estate. 


Paternal unole* are rot natural guardian* 
in the pre*enoe of the m <o-'* rrot ier an* 
therefore have no power to ti.oi-tga*L< mi or’a 
■ hare in joint properly ml • nere o'“ a mor*. 
gage by paternal unole i* not binding on irnoa 
though he may have derived benefit ..dor tr* 
mortgage. [P 535 q 0 


Shatnair Chand— for Ippellant. 

Manohar Lal —for Respondents. 

r.u^ e i Ro,8i * no1 ’ J—Piare Lal and 
Lhhotu on their own behalf and actin® 
as guardians of their nephew Har* 
wan executed in 1916 two mortgage. 
deed3 '» one of agricultural land fot 
Kb. 500, the other of a house fot 
R8. 400 and this appeal and the coa. 
neoted appeal arise out of two suii* 
brought by the mortgagees for r®. 
oovery of the mortgage-debt. Th* 
brat Court decreed the plaintiffs’ suil 
end the decrees were affirmed on 
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peal by the learned Diatrict Judge, 
ihese appeals are pressed on behalf 

^;? ar I W u r L onl5r * nd fche contention 
on his behalf is that on the finding of 

the learned District Judge that Piare 
* nd C bhotu and Hardwari did not 
constitute a joint family, Hardwari's 
share m the properties should be re¬ 
lieved of all liability to satisfy the 
decrees. 

For the respondents it is contended 
that even if Chhotu and Piare Lai are 
not the natural guardians of Hard- 
*an during the lifetime of Hard- 
wan s mother still it is clear from the 
record that they had many common 
interests and in view of the finding of 
the learned District Judge that the 
mortgages were effected for the bene¬ 
fit of the minor there should be no 
interference by this Court. 

Paternal uncles, no doubt may be 
natural guardians under Hindu Law, 
but they are not natural guardians in 
the presence of the minor’s mother. 

thw reason I must hold that 
although Hardwari participated in the 
benefits derived from these mortgages, 
his uncles were not his natural guar¬ 
dians and consequently had no power 
'to bind his share in the joint property. 

I accordingly accept the appeals and 
modify the decrees given by the Courts 
below by directing that they shall be 
executed only against Chhotu and 
Piare Lai and their shares in the 
mortgaged property. Cost in the 
Courts below shall be borne by Piare 
Lai and Chhotu and in this Court by 
the parties incurring them. 

Appeals allowed. 


1924 

A bum; wasiDstituted on 26th May 1919 t nr 
money due °n a bond dated the 10th May 1913 

Th F 1 !'?* ® lle 8 ed that the bond had b«n 
executed by K as principal and by G aa surety 
and the prayer was for a deoree againat K and 
the property of G in the handi of 8 ion of n 
The trial Court decreed the suit but in apjeai 
the point of limitition was decided againit 
plaintiff and the suit diamiaied aa againat 8 
Second appeal waa preferred from the deoiaion'. 
Th* terms of the bond were ratt er obaoure and 
the lower Appellate Court having given no 
finding on the interpretation of the inatru- 
ment, the High Court in Second Appeal 
assumed that the bond was signed by both K 

aD u-T j 88 P rinoi P al d9b *°r and surety. 

Held that the Artiole applicable waa Article 
66 , the suit being certainly one on a single bond 
executed by 2 persona with a day acecified for 
payment and that the suit waa in time as the 
period of 3 years under Art. 66 ia extended to 
?^ e £ r! L by the Pun iab Lioana Limitation Aot 
105- P. R. 1919 Diet. [P 536 01) 

Oullu Ram and Tirath Ram— for 
Appellant. 

Respondents were not represented. 

Campbell, J.— The suit with which 
this second appeal is concerned was 
instituted on 26th May 1919 for 
money due on a bond dated the 10th 
May 1913. The defendants being 
Khuda Baksh and Sultan, son of 
Ghulam Mahammad. The plaint 
alleged that the bond had been execu¬ 
ted by Khuda Bakhsh as principal 
and by Ghulam Muhammad as surety 
and the prayer was for a deoree 
against, Khuda Baksh and the pro¬ 
perty, of Ghula n Muhammad in the 
hands of Sultan, with a direction that 
if the decretal amount shiuld not be 
realised from Khuda Bakhsh it should 
be realised from the property of 
Ghulam Muhammad. 

Sultan pleaded that he knew noth¬ 
ing about the bond or whether any 
consideration was paid for it. 
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Campbell and Zafar ali, JJ. 

Nihal Chand —Plaintiff—Appellant. 

v. 

Khuda Bakhsh and another— Defend¬ 
ants—Respondents. 

S A. No. 2137 of 1920, Decided on 
18th May 1923, from the decree of 
Additional District Judge, Sheikhu- 
pura, at Lahore, D/- 17th June 1920. 

Limitation Act, Art. 66—Bond executed by 
two promisors—Article applies—Punjab Loans 
Limitation Act. 


The trial Court framed the follow¬ 
ing issues :— 

(1) Did defendant No. 1 with father 
of defendant No. 2 as a surety writ# 
the bond with consideration ? 

(2) Is plaintiff entitled to interest, 
if so at what rate ? 

(3) Is the suit withiu time? 

We are concerned with issues Nos. 1 
and 3 only. 

On issue No. 1 the finding was that 
the scribe of the bond apparently 
knew very little of Urdu and for that 
reason the wording of it was defeo- 
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live, that Ghulam Muhammad was 
sho^n as a principal debtor in the 

bond, that the names of both Khuda 
Bakhsh and Ghulam Muhammad 
appeared in the bond, that in the body 
of the bond there is mention of a 
surety, that in the margin Ghulam 
Muhammad is shovn as a witness and 
his thumb impression was taken 
under the word ‘ witness, ’ and that a 
perusal of the bond gives the impres¬ 
sion that Khuda Bakhsh as a principal 
and Ghulam Muhammad as a surety 
wrote the bond. 

Under the third issue the question 
was discussed whether as against 
Ghulam Muhammad's representative 
the period of limitation would be 3 
years under Article 65 or Article 115 
of the Limitation Act or whether it 
would be governed by one of the other 
articles the period of which has been 
extended to 6 years by the Punjab 
Loans Limitation Act. The learned 
Munsif referred to a ruling of the 
Punjab Chief Court reported as 
Harbans Lai v. Nathu (1) wbioh he 
considered laid down the rule that the 
liability of principal and surety must 
be considered co-extensive, and he 
thought that there was no reason for 
the olaims against Khuda Bakhsh and 
Sultan being governed by 2 different 
periods of limitation. He concluded 
that the period should be 6 years 
against both the defendants under one 
of the three Articles 66, 67 or 120. 

The plaintiff was given a decree for 
Rs. 700 to be realised first from Khuda 
Bakhsh and failing him against the 
property of Ghulam Muhammad. 

Sultan appealed to the District 
Judge on the question of limitation 
among other grounds. This question 
was the only one discussed and 
decided. The plea that on the face of 
the bond Ghulam Muhammad was 
merely a witness was not taken up 
and the learned District Judge did 
not say definitely whether he consi¬ 
dered the trial Court’s interpretation 
of the dooument to be correct, Re¬ 
garding the point of limitation, he 
distinguished Harbans Lai v. Nathu (l) 
which, as he rightly observed, was 
not direotly in point since it was a 


decision regarding the effect of S. 20 
of the Limitation Act and ruled 
merely that under that «ection pay¬ 
ment of interest by the principal 
debtor, within the period of limita¬ 
tion, would give a fresh starting 
point of limitation, against the 
surety. He proceeded to hold on the 
authority of Dwarkadoss Oovardhana 
Doss v. Chivakala Krishnayya (2) 
and Brojendro His sore Roy v. Hin ius- 
than Co-operative Insurance Society (3) 
that for purposes of limitation a 
debtor and his surety do not stand on 
the same footing and that the present 
suit as against Sultan was governed 
by Article 65 or Article 115. The 
appeal was aocepted and the plain¬ 
tiffs suit as against Sultan was dis¬ 
missed. 

The plaintiff has come to this Court 
on Second Appeal urging that the 
decision of the learned District Judge, 
that the suit was time barred against 
Sultan is wrong in law. The case has 
been referred to a Division Bench in 
view of the importance of the point 
of limitation involved. Unfortunately 
the respondent has not appeared and 
we have only heard arguments for 
the plaintiff-appellant. 

This is one of those questions which 
only arise in this Provinoe where a 
Special Act has extended to 6 years 
the period of 3 years pres >ribed in 
certain Articles of tho Limitation 
Act and has left the 3 years' period of 
others untouched. It is also unfortu¬ 
nate that we have no finding by the 
lower Appellate Court on the inter¬ 
pretation of the instrument, the terms 
of whioh are decidedly obscure. 

We must assume for purposes 
of the decision of the point be¬ 
fore us that Ghulam Muhammad, as 
held by the trial Court, signed the 
bond as a promissor and m t as a wit¬ 
ness, that the word * Zamin ’ used in 
the body of tho bond refers to him, 
and also thit at tho commencement 
of the bond Ghulam Muhammad was 
shown as a principal debtor. 

(2) [1911J 21 M.L.J. 457-9 M.L.T. 

215—9 I.O. 204—(1911) M.W.N. 

(3) [1917] 44 Cal. 978-21 O.W.N. 

482-39 I.C. 705-25 O.L.J. 238. 


(1) [1919] 105 P.R. 1919—53 I.C. 
586. 
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In the 2 cases cited 


by the lower 
Appellate Court the question of the 
period within which a suit must be 
brought against a surety to enforce 
his liability was discussed from an 
entirely different point of view to that 
from which the present suit must be 
regarded, because there was no con¬ 
test in those cases between articles 
altered by a special Act and those 
which remained unaltered. In neither 
case was the surety a party to the 
instrument on which the suit was 
brought. In the Madras case he had 
entered into an entirely separate 
contract of guarantee. In the Cal¬ 
cutta case, Brojendro Kissore Boy v. 
Hindusthan Cooperative Insurance 
Society (3), the suit was on a promis¬ 
sory note executed by the first defend¬ 
ant on the back of which the second 
defendant had made an endorsement 
guaranteeing payment. This endorse¬ 
ment, the learned Judges held, had to 
be treated as a contract of guarantee 
and the decision proceeded on the 
view that there were two separate 
debts due to the plaintiff viz., that of 
the principal debtor and that of the 
surety. The main question was the 
applicability of S. 20 of the Limita¬ 
tion Act. After a careful considera¬ 
tion of both the rulings we do not 
think that they afford any practical 
guide in this case. 

The contention of the learned coun¬ 
sel for the appellant is that this is a 
suit on a bond and nothing else and 
that the Article of the Limitation Act 
applicable to both executants is 
Article 66 or Article 88 for each of 
which the period is 6 years under the 
Punjab Loan Limitation Act. We 
[think that the Article applicable is 
Article 66. The suit is certain- 
|ly one on a single bond executed by 
2 persons with a day specified for 
payment. The liability of Ghulam 
Muhammad, if any, is immediately 
on the bond and not upon any sepa¬ 
rate contract of guarantee. 

We hold accordingly that the suit 
is within limitation against both the 
defendants. We accept the appeal, 
set aside the order of the lower 
Appellate Court and remand the case 
to it under Order 41, rule 23 for 
decision on the other issues which 
The question whether Ghulam 
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Muhammad was liable at all 
bond is one which is 


on this 

. entirely open 

and nothing in our .judgment should 
be allowed to prejudice its decision. 
Our finding is merely this, that the 
suit as framed is not time barred 
against the second defendant Sultan. 

Costs in this Court will follow the 
event. The stamp on appeal will be 
refunded. 

Case remanded. 
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Zafar Ali, J. 

Vidya Wanti, minor wife of Bakshi 
Bam —Petitioner. 

▼. 

Jai Dayal Kapur and another —Res¬ 
pondents. 

Civil Mis. No. 72 of 1924, Decided on 
4th April 1924. 

Civil P. C., 0. 44, R. 1—Proviso-does not 
apply unless applicant is found to he pauper.\ 

The proviio to Order 44 rule 1 ii not 
applicable unless it should be found -that the 
applicaut is a pauper. IP 536 0 2 J 

Nand Lai —for Petitioner. 

Lala Fakir Cnand — for Respond¬ 
ents. 

Zafar Ali, J. —The learned Counsel 
for the respondents has filed objections 
to this application for leave to appeal 
as a pauper. Under Order 44, rule 
2. Civil Procedure Code, I direct the 
Court from whose decision the appeal 
is preferred to make an enquiry into 
the alleged pauperism of the applicant 
in accordance with the provisions of 
Order 33, Civil Procedure Code, 
relating to pauper suits, and to sub¬ 
mit a report to this Court within 3 
months. 

Counsel, for the respondents urges 
at this stage that the application is 
liable to dismissal under the proviso 
to Order 44 Rule 1, but obviously 
the proviso is not applicable unless 
it should be found that the applicant 
is a pauper. 

As regards certain other objections 
in writing raised by the Counsel, he 
states that he reserves his arguments 
th» reon till the receipt of the report of 
the Court below. 

Petition accepted. 


arise. 
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Moti Sagar, J. 

Mt. Jivan —Plaintiff—Appellant. 

v. 

Wadhawa — Defendant — Respon¬ 
dent. 

S. A. No. 1569 of 1922, Decided on 
9th May 1923, from the decree of Dis¬ 
trict Judge, Sialkot, D/- 13th February 
1922. 

Custom ( Punjab) — Succession — Daughter is 
not excluied by collateral of the Sth degree— 
Kahcan Jots of Wazirpur. 

' Among Kalwan Jats of Vauza Wazirpur. in 
tl>e Raya Tab9il of the Sialkot District there is 
no custom by -wliLh a daughter is excluded 
from succession by a collateral of the 6th de¬ 
gree. The burden of proving such custom of 
exclusion is on the collateral. [P. 537, C. 3) 

Oobind Ram Khanna — for Appel¬ 
lant. 

Respomlent was not represented . 

Judgment.—The parties to this 
oase are Kalwan Jats of Mauza 
Wazirpur, in the Raya Tahsil of the 
Sialkot District. The land in suit 
consists of share of 50 kanals 17 
marlas originally owned by one Sur¬ 
jan, who died some years ago, leaving 
him surviving a widow Mt-. Gulab 
Devi. Mt. Gulab Deri died some 4 
years ago before the institution of the 
suit and after her death the land was 
forcibly taken possession of by some 
persons who set up a mortgage in 
their favour by the original proprie¬ 
tor. On the 10th of July 1917 one 
Wadhawabrought a suit fov possession 
of this land alleging that he was a 
collateral of Surjan related to him in 
the 6th degree, and that he was enti¬ 
tled to succeed in preference to the 
defendants whose possession, it was 
alleged, was unlawful. Subsequently 
the plaintiff Mt. Jiwan applied to be 
made a party alleging herself to be 
the daughter of Surjan and entitled to 
succeed to his property on the death 
of his widow Mt. Gulab Devi in pre¬ 
ference to the defendant Wadhava. 
On the 5th of October 1920 she insti- 
tuted a separate suit on her own 
account for possession of this land, 
alleging that in the presence of a 
daughter a collateral of the 6th degree 
had no right to suoceed. The trial 
Court found in favour of the plaintiff 
Mt. Jiwan and deoreed the suit. On 
appeal the learned Distriot Judge 


came to a contrary finding and held 
that according to the custom obtain¬ 
ing among the parties a daughter was 
not an heir and that she was excluded 
by collaterals however remote they 
may be. Fie further held that the onus 
of proving that the daughter was enti¬ 
tled to succeed in preference to colla¬ 
terals was upon the plaintiff and that 
she had not discharged this onus. In 
this view of the case the plaintiff’s 
suit was entirely dismissed. The 
plaintiff has now come up in second 
appeal to this Court after obtaining a 
certificate from the District Judge 
under S. 41 (3), Punjab Courts Act. 

The sole question for determination 
is whether according to the custom 
obtaining among the parties daught¬ 
ers are excluded by collaterals of the 
6 th degree. On this question I have 
no hesitation in holding that the 
defendant, on whom the onus was, en¬ 
tirely failed to discharge it. A large 
number of witnesses were produced by 
him in support of his contention but 
their evidence is worthless and does 
not in any way improve his case. 
Some of the witnesses have of course 
stated that daughters are excluded by 
collaterals and have also cited some 
instances but no mutation entries 
have been produced in support of their 
statements, and in the absence 
of any documentary evidence I am 
unable to hold that the instances have 
been proved. A large number of 
witnesses have given evidence 
to the effect that daughters are 
excluded by collaterals of the 3rd or 
4th degree. This evidence can obvi¬ 
ously be of no assistance to the defen¬ 
dant, inasmuch as the dispute in the 
present case is not between a daught¬ 
er and a collateral of the 3rd or 4th 
degree but between a daughter and a 
remote collateral of the 6th degree. 

In my opinion the evidence pro¬ 
duced is wholly insufficient to dis- 
charge the burden which lay upon the 
defendant, and 7 accordingly hold that 
the defendant has no right to suooeed 
in preference to the plaintiff the 
daughter of the deceased. 

The result is that the appeal is ao- 
cepted and the plaintiff’s suit deoreed 
with costs throughout 

Appeal allowed. 
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Full Bench 

Shadi Lal, C. J. and Scott-Smith, 
Le Rossignol, Broadway and 
Abdul Raoof, JJ. 

Mst. Attar Kaur and others- Plain¬ 
tiffs—Appellants. 


Nikkoo alias Harwant Singh and 
others— Defendants—Respondents. 

S. A. No. 2361 of 1920, Decided on 
7th April 1924. from the decree of 
the District Judge Amritsar. D/- 
30th July 1920. 

Custom (Punjab) — Inheritance — Ancestral 
Property-Property inherited jrom maternal 
grandfather through mother is ancestral — 
Daughter's ton's son can control disposition of 

The rule laid down in Lachna v. Mt. Thakri 
(32 P. R. 1895) that wbe e a daughter suc< eeds 
in preference to or in default of ma e hei s to 
property which, had it descended through 
males, wculd have been ar cestial still remains 
am estral in tho hands of her sons is sou d 
and correctly ii torprets tho term ‘‘ancest al" 
as uiderstcod in tie cust may law cf the 
Punjab. Consequently land inherited through 
a daughter is ancestral in the lands otthe 
daughter's son and his sols may control his 
disposition of t. IP. 539 C. 1) 

Tek Chamt & Mehr Chanel Mahajan-- 
for Appellants. 

C. Narang —for Respondents. 

Shadi Lal, C. J.— This reference to 
the Full Bench raises the question 
whether land inherited by a person 
from his maternal grandfather is, by 
cus»om of the Punjab regarded as 
ancestral property qua the former’s 
son. The question was answered in 
the affirmative by two of three Judges 
in Lehnet v. Mst. Thakri (1), and the 
present order of reference seeks to 
impeach the correctness of the rule 
laid down by the majority of the Full 
Bench, and to support the view taken 
by Chatterji, J., who dissented from 
his colleagues. 

Now, I do not propose to examine 
the arguments which may be urged 
of the respective contentions, and I 
concede that there is a good deal to 
be said in favour of the proposition 
that unless the land came to a person 

(1) [1895] 32 P.R. 189: (F. B.) 


V. Nikkoo (Shadi Lal, a .).) 
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by descent from a lineal male ances¬ 
tor in the male line it should not be 
treated as ancestral. The decision of 
the question does not depend upon 
any evidence relating to custom on 
the subject, nor did the learned Judges 
who dealt with the case of Lehna r. 
Mst Thakri (1), base their conclusions 
on any evidence. There can be no 
doubt that the majority as well as 
as the minority invoked, what they 
considered to be, the general prin¬ 
ciples of the customary law in sup¬ 
port of their respective views, and 
that the majority also relied upon the 
argument ab inconvenienti. 

It does not appear that there was 
an7 definite pronouncement on the 
subject prior to 1895, but the rule 
laid down by the majority of the 
Judges has since been accepted as 
the correct* exposition of law and 
has been followed in a long course 
of decisions. I do not think that it 
is desirable to upset the law which 
has been followed for nearly 30 
years, especially when I find that, 
even under the Hindu Law, which was 
relied upon by Chatterji, J., there is 
a conflict of opinion as to whether 
the property inherited by a daughter’s 
son from his maternal grand-father 
is to be deemed ancestral property; 
Allahabad and Patna High Courts 
holding it to be non-ancestral, 
Jamna Prasad v. Pam Pratab (2) and 
Bishwanath Prasail Sahu v. Qajadhar 
Prasad (3), while the Madras High 
Couit takes the contrary view in 
Karri Ramayya v. Villori Jagan- 
nadhan (4). 

TLe doctrine of stare decisis is a 
statutory principle to be applied to 
the law relating to property and I 
would be reluctant to overrule a de¬ 
cision, upon which many persons may 
have acted, unless I am convinced 
that it is clearly wrong. I am nofcl 
prepared to say that the rule laidl 
down in Lehna v. Mst. lhakri (1), hasl 

(2) [1907] 29 All. 667-4 A.LJ. 582— 

(1907) A.W.N. 211. ^ 

(3) [1917] 3 Pat.L.J. 168-3 P.L.W. 

286-43 I.C. 370—1917 P.H.C.O. 

356. 

(4) [1916] 39 Mad. 930-18 M.L.T. 

360-30 I.C. 889-2 L.W. 874— 

(1915) M.W.N. 938. 
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been shown to be manifestly errone¬ 
ous, and I would accordingly decline 
to disturb the law which has been 
followed by the Courts during the last 
thirty years. 

Scott-Smith, J.—I concur. I am 
further of opinion that the decision 
of the majority of the Full Bench 
contained in the judgment of Roe, 
J., in Lehna v. Mst. Thakri (1) is 
sound and correctly interprets the 
term ‘ancestral’ as understood in the 
customary law of the Punjab. 

Koasignol, J. —The question refer¬ 
red to this Bench is whether land 
inherited through a daughter is re- 
garded by custom as ancestral pro¬ 
perty in the hands- of the daughter’s 
son so that his sons may control his 
disposition of that property, and the 
reference has been made because the 
correctness of the decision in Lehna 
v. Mst. Thakri (l), has been doubted. 

The principle underlying ths Pun¬ 
jab custom of agnatic succession is 
the retention of the land first in the 
family and then in ti e tribe. In the 
case of eudogamous tribes, the pos¬ 
tulates are satisfied whether the suc¬ 
cession is through a male or a female, 
for in either case the land remains if 
not in the family at any rate, within 
the tribe, and it is especially among 
suoh tribes that a daughter is allow¬ 
ed to succeed as an heir even in the 
presence of agnates. In such cases a 
daughter and her heirs cannot be 
conceded wider powers of disposal 
than lineal heirs in the male line. 

When, however, we are dealing 
with exogamous tribes succession of 
a daughter and her heirs introduces 
strangers into the village proprietary 
body and this circumstance throws 
doubt upon the correctness of the de¬ 
cision above noted. Presumably such 
a succession takes place only in the 
absence of near collaterals. 

That decision, it may be noted, was 
arrived at not after an enquiry whe¬ 
ther in such a case the land was, in 
faot, customarily regarded as ances¬ 
tral, but on pure ratiocination. 

With all respect I regard that 
method as unsound ; the matter was 
one for enquiry not for argument, but 
it must be remembered that even if 
that deoision does not truly repre¬ 


sent the custom prevailing at the 
date of its issue it has created cus¬ 
tom since that date, and for that 
reason I think we should not disturb 
it, but follow the rule of stare decisis. 

Broadway, J. —I conour. 

A. Raoof, J.—I agree 
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Abdul Raoof and Campbell, JJ. 

Mahindar Singh and another —De¬ 
fendants -Appellants. 

v. 

Allah Ditta —Plaintiff—Respondent 

• 

Mis. S. A. No. 2021 of 1921, Decided 
on 19th November 1923, from the 
order of the District Judge Ho- 
shiarpur, D/- 4th July 1921. 

Punjab Tenancy Act.Sa. 60 and 77 ( 5 ) (g) 
—Occupancy tenant wrongfully dispossessed by 
landlord—Suit by tenant lies in Reu. Court, 
though filed after one year of dispossession. 

Where Plaintiff claimed possession over 
certain land on the allegation that ho was its 
occupancy tenant and had wrong ully been 
dispos es-ed by the dofendams-landlords 
about 6 years ago. 

Held: that a suit of this nature is 
cognizable only by a Revonuo Court and not 
by a Oivil • ourt even though not I rought 
within ono year from the date of plaintiff*! 
dispossession 90 P.R. 1918 F. B. foil. IP.540 0. 1] 

Shamair Chand and Fakir Chand — 
for Appellants. 

B. D. Kureshi —for Respondent. 

A. Raoof, J.— The plaintiff claimed 
possession over certain land on the 
allegation that he was its ocoupanoy 
tenant and had wrongfully been dis¬ 
possessed by the defendants-landlords 
about 6 years ago. The trial Court 
applying the provisions of section 50 
of the Punjab Tenancy Aot, held the 
olaim to be barred by time and dis¬ 
missed the suit. The lower appel¬ 
late Court has set aside the deoree and 
has made an order of remand under 
Order 41 rule 23 of C. P. Code. 
Against this order the present ap¬ 
peal has been preferred. 

The lower appellate Court has re¬ 
lied upon the deoision reported as 
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Parman v. Lhassu (1) and also upon 
the ruling in Imam Din v. Feroz 
Khan ( 2) and has held that, as the 
suit was brought after the period of 
one year provided by section 50 (b) 
of the Punjab Tenancy Act, it was 
cognizable by a Civil Court and the 
limitation of 12 years was applicable 
to it. This view is clearly op¬ 
posed to the Full Bench decision 
reported as Akbar Hussain v. Karam 
Dad (3). It was held in that case that 
a suit of thi3 nature was cognizable 
only by a Revenue Court and not 
by a Civil Court even though not 
brought within one year from the date 
of plaintiff’s dispossession, vide, 
Sections 50 and 7? (3) (g) of the Punjab 
Tenancy Act. The case reported as 
Imam Din v. Feroz Khan (2) was 
expressly overruled in this cas?. The 
case dealt with in Parmanv. Lhassu (l) 
was distinguished from the case de¬ 
cided in the Full Bench ruling on the 
ground that the plaintiff in that 
case had been dispossessed in due 
course of law and that the plaintiff 
in the Full Bench case had been wrong¬ 
fully dispossessed. Obviously there 
is this distinction to be found between 
the two cases. The learned Judge of 
the Court below therefore, was 
wrong in relying upon Parman v. 
Lhassn (1) for the decision o:‘ the 
present case. We are clearly of opi¬ 
nion that the present case is fully 
governed by the decision in the 
Full Bench case Akbar Hussain v. 
Karam Dad (3). 


We accordingly aicept the appeal 
and, setting aside the order of re¬ 
mand. dismiss the suit of the plain¬ 
tiff on the ground that the Civil 
Court has no jurisdiction to try it. 
The rusult is that the decree of the 
trial Court is restored with costs in 
all Courts. 

\ 

\ Appeal allowed. 


(I) [1919] 49 P. R. 1919-59 1. C 
443. 
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Campbell, J. 

Ganeshi Lal— Defendant— Petition¬ 


er. 


( 2 ) 

(3) 


1898] 64 P. R. 1898 

1918] 90 P. R. 1918-48 I.C. 8 

(F. B.) 


Firm Hang at Ram Atma Ram and 
another - Plaintiffs & Defendant- 
Respondents. 

Civil Rev. Petition No. 575 of 1922, 
Decided on 20th Aoril 1923, from the 
decree of the 1st Class Munsif, Am- 
bala, D/- 11th April 1922. 

Evidence Act,S. 94—Account books alone are 
not sufficient evidence. 

Where the plaiutiff’a account books are the 
only evidence of the defendant’s liability to 
pay any of the particular sums entered against 
them the evidence is not conclusive unter 8. 
31, and plff's suit must fail. IP. 541, 0.1) 

Sundar Das— for Petitioner. 

Ha lan Gopal for Fakir Chaivl— for 
Respondents. 

Judgment. — The contentions put 
forward in revision are:—(1) that im¬ 
portant documentary evidence has 
been overlooked by the Court below 
in connection with the question whe¬ 
ther Ganeshi Lal and Banarsi Das are 
joint or separate and, 12) that there is 
no evidence to support the claim ex¬ 
cept the plaintiffs’ books which under 
S. 34 of the Indian Evidence Act can¬ 
not in themselves charge any person 
with liability. 

There is no force in the first point. 
No material documentary evidence 
has been overlooked. .\s'regards the 
second point, this is a case where 
the claim was denied in toto. The 
principal defendant, the father, stated 
that he had had no dealings at all 
with the plaintiffs and the other 
defendant, the son, pleaded that he 
had no knowledge of the plaintiffs’ 

claim and that whatever - transactions 

he had carried out with anyone (he 
did not specifically admit any tran¬ 
sactions with the plaintiffs) he had 
carried out under the instructions of 
his father. 

In such circumstances it has been 
ruled that a plaintiff to suceeed must 
prove the various items of his 
account by independent evidenoe 

(13 I. C. 678, 22 I. C. 403 
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and 71 I. C. 259#). The items 
are numerous and there is no evi¬ 
dence apart from the books that any 
single article charged against the 
defendants was supplied to them. Two 
witnesses were produced Ram Richu- 
pal, the plaintiffs’ present munim, 
and Dwarka Das, a former munim. 
The former said merely that “ lev 
dev " between the defendants and the 
plaintiffs took place in his presence, 
that he wrote the accounts, and 
(speaking with the accounts before 
him) that a payment of Rs. 625-3-0 
was onie made by the defendants. 
Dwarka Das said that the defendants, 
both father and son, had taken away 
goods in his presence, that once they 
took goods from him personally, that 
altogether they took goods to the 
value of more than Rs. 500, that he, 
the witness, did not write the books, 
that the books were regular, and that 
he did not remember when the defen¬ 
dants took goods or what goods. 

Thus the decision of the learned 
Judge of the Small Cause Court was 
not according to law, for the-plain 
tiffs’ account books are the only evi¬ 
dence of the defendants’ liability to 
pay any of the particular sums enter¬ 
ed against them, and under S. 34, of 
the Evidence Act cannot be conclu¬ 
sive against them. 

I accept tbe revision, set aside the 
deoree of the lower Court and dismiss 
the plaintiffs’ suit with costs through¬ 
out. 

__ Revision accepted. 

~U) 1922 Lah. 338. 
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Broadway and Campbell. JJ. 

Rajindar Singh— Plaintiff — Appel- 


v • 

Mt. Ramjowai — Defendant — B 
pondent. 

97fhK\ N °' 54 A of 1920 ' DiscMed 

27th Fsbmary i924, from the dec 
of S.J., Jhelum, D /- 2?th January IS 

Sato,h.‘ Vm‘ir 

who propound, (hewill. (RMS," 


Teh Chain/ & Bhagnt -for Appellant. 

Balri D is and Anant Ram Khosla — 
for Respondent. 

Broadway, J.—The following pedi¬ 
gree table will show tbe nature of the 
dispute which has resulted in this ap¬ 
peal to this Court :— 

KARaM SINGH (died 1912) 


Sant Singh — Hat. Ramjowai 
(died May 1915) ] (defendant) 


Rajindar Singh Daya Singh 

(Plaintiff). (died ,27-3-1919). 

Karam Singh died in 1912 having 
executed a will iu favour of his grand¬ 
son Rajindar Singh. This will was 
contested by Sant Singh and the dis¬ 
pute was settled by arbitration in the 
following manner The property 
was divided into 16 shares. Sant 
Singh was to get 6/16, Rajindar Singh 
5/16 and Daya Singh who was then 
admittedly a minor 5/16. Before this 
award could be made a rule of Court, 
however, Sant Singh’s death occurred 
in May or June 191;. Ramjowai, his 
widow, then appeared on the scene 
and the dispute was settled by the 
allotment of 18/64 to Mt. Ramjowai 
for her life, on her death her two sons 
taking equal moieties. 23/64 were 
allotted to Rajindar Singh and 23/64 
to Daya Singh. On the 9th January 
1918 Mt. Ramjowai executed a will in 
favour of her son Daya Siugh which 
will was registered on the 20th Janu¬ 
ary 1919. On the 27th March 1919 
Daya Singh died of plague. He left 
neither widow nor children. On the 
lfth April 1919 Mt. Ramjowai pre- 
sented a will dated 15th December 
1J18 purporting to have been executed 
in her favour by Daya Singh for regis¬ 
tration. The will was duly registered' 
and, on the 28th April 1919 Rajindar 
Singh instituted the present suit ask¬ 
ing for a declaration to the effect that 
the will said t» hare been executed by 
Uaya Singh “ was ineffectual and 
null and void as against hit, rever¬ 
sionary rights.’’ By an order of the 
Court dated the 12th June 1919 the 
plaintiff amended his plaint by adding 
a prayer for the cancellation of the 
will. Mt. Ramjowai contested the 
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will and the following issues were 
settled— 

(1) Did Day a Singh execute the 
will while in full senses ? Onus on 
defendant. 

(2) Was Daya Singh a minor at the 
time of its execution ? Onus on plain¬ 
tiff. 

(3) Is the plaintiff estopped from 
raising the plea of minority ? Onus 
on defendant. 

(4) Is there any special custom 
among Ahluwalia community of Jhe- 
lum to which the parties belong by 
which Daya Singh’s mother could not 
succeed to his share even after he had 
partitioned his property with plaintiff? 
Onus on plaintiff. 

(5) If issues Nos. i and 3 are found in 
defendant’s favour could she have no 
more interest in the property devised 
than a life interest ? Onus on plaintiff. 

(5) Has the plaintiff in that case 
(issues 1 and 3 being found in her 
favour) a lorus standi to contest the 
will ? Onus on plaintiff. 

(7) To what relief is plaintiff enti¬ 
tled ? 

The plaintiff’s suit was finally dis¬ 
missed on the 27th January 1920, the 
execution of the will having been 
held proved He has come up to this 
Court in appeal through Mr. Tek 


was one of his pupils, brought the 
will (Ex. D. 1) to him and asked him 
to attest it, informing him that it was 
his will. The document was attested 
by the witness under date, the 15th 
December 1918. Mr. Tek Chand has 
commented on the fact that two other 
attesting witnesses have not been pro¬ 
duced The explanation for the non- 
production of these two persons is to 
be seen at page 96, where the defen¬ 
dant’s counsel has stated that they 
had been given up as their where¬ 
abouts were not known. The fact 
that the 15th December 1918 was a 
Sunday has also been commented on 
by Mr. Tek Chand. But as no ques¬ 
tions were put to Mr. Fazl Ilahi with 
regarl to this oircum3tance, we do 
not think his evidence is in any way 
weakened by the fact. If the evidence 
of this witness is accepted, and we 
think that we are bound to accept, it, 
the actual execution of the will by 
Daya Singh must be regarded as prov¬ 
ed, and it is, therefore, unnecessary, 
to discuss the evidence of the scribe, 
Muhammad Akbar. although we would 
remark that there is no real reason 
why this witness should have deliber¬ 
ately told lies on behalf of the defen¬ 
dant- 

The contention of Mr.TekChandas to 


Chand who has so far addressed us on 
two points, firstly, as to the execution 
of the will, and, secondly, as to whe¬ 
ther the onus of the second issue had 
been rightly placed on his client. 
With regard to the first point, namely 
whether the will was actually executed 
by the deceased Daya Singh, we have 
had our attention drawn to the evi¬ 
dence on the record. This consists of 
the depositions of Muhammad Akbar, 
the scribe (page 102 of the printed 
paper-book) and Mr. Fazl Ilahi (page 
96). The trial Court had these two 
witnesses before it and in regard to 
Mr. Fazl Ilahi the learned Subordinate 
Judge has remarked that “ he (tne 
witness) occupied a special position 


the onus having been wrongly placed 
on him of proving issue 2 'has force. 
It is supported by Bhajirthibai v. 
Viswanath (L>, ia which ii was held 
that it is in u nbent on the person 
propounding a will to prove not only 
the soundness of the testator's mind 
but the fact that he was 
not a minor at the time it was 
executed. Again in Sukk D>n v. Afaiho 
Prasad (2) their Lordships of the 
Judhial Committee have remarked in 
a case somewhat similar to this that 
the onus of proving a will rests 
on the person propounding it. 
A similar expression of opinion 
is to be found in K> ishnama- 
chariar v. Krishnamachariar (3). We 


of respect as a respectable member of 
the Local Mission an i for his inte¬ 
grity of character there can be no 
difference of opinion in Jhelum.’’ 
This witness is the Head Master of 
the Mission High School in Jhelum, 
and his evidence clearly shows 
that the testator Daya Singh, who 



(li [19041 7 Bom. L.R 92. 

(2) [1901] 23 All. 405-28 I.A. 186 
5 C W.N. 895-3 Bom. L.R. 704 


8 Sar. 109 (P.C.) w 

(3) [1913J 38 Mad. 166-13 MX.T. 
385—19 I.C. 452—(L913) M.W.tL 
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would refer particularly to the follow¬ 
ing passage in the judgment of their 
Lordships of the Privy Council in 
Sukh Dei v. Madho Prasad (2). ‘ The 
burden of proof, of course, lies upon 
the person who sets up a will, not 
upon the Derson who is prepared to 
impeach it.” 

In this view of the question the 
onus has clearly been wrongly placed. 
Mr. Anant Ram Khosla states that 
his client i9 desirous '.of producing 
further evidence on this issue. It has 
been admitted that the respondent 
would be entitled to an opportunity 
fordoing so. We therefore, remand 
this case under Order 41, rule 25' Civil 
Procedure Code, and direct the Court 
below to give the respondent an op- 
portunity of producing suoh fresh evi¬ 
dence on the second issue as she may 
desire to lead having regard to tho 
fact that the onus of that issue rests 
on her. Should the appellant consider 
it necessary or desirable to produce 
any evidence in rehuttal he will be 
entitled to do so. Return to bs made 
within three months. 

Case remanded. 
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Scott-Smith and Fforde, JJ. 

Kcsar Singh and others— Defend¬ 
ants— Appellants. 


V 

Singh ani mother— Plain 
tiffs—Respondents. 

w N u°' 9 in 5 i> of 1920, Deo »<ledoi 
18th March 1923, from a decree o 

the District Judge, Amritsar, D/-20tl 
February 1920. 

<.»* vjt. zz 

An oxeoutor who has once acted oanno 
■ubsequontly evido hisliabilities by aft*rw rd 
«nouno,ng ^ duties ani aiy such rV^nc 

b * implies 

necessary party aD ^ i 9 A P r °P er anc 

the eatate “f the d.7 W 0 * 11 "® ™ whiol 
affected. If he d 80U 8 ht «o b 

uPZhi!,? °< 

- «■*- *.%sesl sarvte 


are in dispute, thi Court,ia not only com¬ 
petent but should in the interest of justice 
ente.-tain the plea. IP. 544, C. 1] 

Nand Lai —for Appellants. 

Hargopal —for Respondents. 

Judgment. —The facts have been 
fully stated in the judgments of the 
Courts below, and it is not necessary 
to repeat them. The short point for 
our decision is whether or not the 
plaintiff'-respondents are hound by 
the decree obtained by Mt. Har Kuar 
in a suit to which Santa their pre¬ 
seat suit does not lie. If they are not 
bound, they are entitled to sue. 

It i9 contended by the plaintiffs- 
respondents that Santa Singh was the 
executor appointed under the will of 
Nahar Singh, deceased ; that as such 
he should have been male a party 
to the suit ; that as he was not made 
a party the decree in that suit cannot 
bind the estate of the testator, 
and that, accordingly, the plaintiffs 
whose interests in that estate are 
represented by the executor are not 
bound by those proceedings. 

The defendants-appellants, on the 
other hand, maintain (1) that Santa 
Singh was not an executor within 
the meaning of that term ; (2) that 
if he was an executor, he was remov¬ 
ed by order of the Court and Sant 
Singh appointed in his place, and (3) 
that he renounced the executorship 
prior to the suit and that, for these 
reasons, he was not a necessary party 
and the suit, therefore, was properly 
instituted and the appellants are 
bound by the proceedings. 

We cannot accept any of these 
contentions. It is quite clear that 
Santa Singh comes within the defini¬ 
tion of an executor. On referring to 
the order of the Court by which it is 
alleged that he was removed from his 
office we find that that order merely 
appointed Sant Singh guardian of the 
parson and property of the minors. 
No reference is made in that order 
to banta bingh and his legal position 
as exeoutor was in no way effeoted 
by that order. 

fw 8 u° th ® la3t contention, namely, 
that he renounced the executorship 
prior to suit, it is a well-established 
principle that an executor who has 
once acted °annot subsequently evade 
. “Abilities by afterwards renounc¬ 
ing hia duties and that any such 
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renouncement is void. In the present 
case even if it could bi held that 
Santa Singh had not been properly 
appointed executor under the will 
of the deceased testator it is quite 
clear that lie intermeddled with the 
assets and clothed himself with the 
rights derived from the testamentary 
disposition of the deceased. At the 
least, he must be deemed to be an 
executor by implication and having 
taken upon himself the duties of an 
executor in connection with the 
estate of the deceased he continues 
liable to be sued in the character of 
executor. That being so, he was the 
proper and necessary party to any 
proceedings in which the estate of 
the deceased was sought to be effect¬ 
ed. As he was not made a party, 
the estate was not bound by any 
decree passed in that suit. The 
plaintiffs-respondents are, therefore, 
not bound by the decree and are enti¬ 
tled to bring the present proceedings. 

The appellants have raised a fur¬ 
ther point that this question having 
been raised for the first time in the 
lower Appellate Court should not be 
entertained. It is, however laid 
down in Nuri Miali v. Ambiea Singh 
(1), that, provided the determination 
of a question of law which is raised 
for the first time does not depend 
upon a decision as to facts which are 
in dispute, the Court in not only 
competent but should in the interest 
of justice entertain the plea. 

The point in dispute in the present 
case is a pure question of law and is 
not dependent upon disputed facts. 
This objection of the appellants, there¬ 
fore, fails. For these reasons we dis¬ 
miss the appeal with costs. 

Appeal dismissed. 

”(1)71916] 44 Cal. 47-34 I. C. 869- 
20 C.W.N. 1099—24 C.L.J. 140. 
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Harrison, J. 

Pokhar Das — Judgment-Debtor — 
Appellant. 

v. 

Radha Kishen — Decree-Holder — 
Respondent. _ 

Mis S. A. No. 3008 of 1922, Deoided 
on 7th June 1923, from the order of 
D. J. Amritsar, D/- 15th May 1922. 


Arbitration Act (IX of 1899) S. 16 ( 1 )—'>‘£ n . 
forcea )te as if it wore a decree ” do not mean 
that an award filed in Court is still not equal 
to decree . 

The words “ enforceable as if it were a de- 
oree *' in S. 15 (1) do not exclude the right of 
decree holder to make an application in execu¬ 
tion periodically unMl 12 yca^s have elapsed. 
The fact that the award is enforceable *as a 
decree of Court makes all the aotbns of the 
successful party in enforcing his righ k s under 
the award amenable to the provisions of the> 
C. P. Code, and the Limitation Act which 
governs the execution of decrees. (P. 544, G. 2] 

Abdul Rashid for Jai Oropal Sethi— 
for Appellant. 

Deo Raj Sawlincj —for Respondent. 

Judgment. — In this appeal two 
points were raised but only one has 
been argued and this is whether the 
application for execution is within 
time or not. An award under Act IX 
of 1889 was duly filed in the Court of 
the Judicial Commissioner of sind in 
the year 1911, and under S. 15 became 
enforceable as if-it were a decree of 
this Court. 


The present application is dated the 
16th November 1921, and it is not de¬ 
nied that it is within time if Article 
182 applies, th it is to say if there have 
been steps in execution in the interval 
and three years had not elapsed from 
the date of the last step in aid of exe¬ 
cution. Counsel contends that the 
limitation is governed by Article 181 
as although the award is enforceable 
as if it were a decree it is not a de¬ 
cree. He quotes the Bombay ruling 
35 Bom. 196 to the effect that 
no appeal can be lodged from 
such an award and contends that the 
words “enforceable as if it were a 
decree ” do not, cover and include the 
right to make an application in exe¬ 
cution periodically until 12 years have 
elapsed. There is, in my opinion, n<1 
force in this contention. The fact) 
that the award is enforceable as a 
decree of Court makes all the actio 
of the successful party in enforcin 
his rights under the award amenable t 
the provisions of the Civil Procedur 
Code, and the Limitation Aot whic 
govern the execution of decrees. 


The application is clearly within 

time, and I dismiss the appeal with 

oosts. . . 

Appeal dismissed. 
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Broadway and Abdul Raoof, JJ. 

Jhanda Singh and others— Plain¬ 
tiffs— Appellants. 

v 

Sadiq Mohammed and others—Tie- 
fendants—Respondents. 

F. A. No. 125 of 1920, Decided on 
29th November 1923, from the decree 
of the Senior Sub-Judge Montgomery 
D/-26th May 1919. 

* Civil P C., 0.17 Rr. e dc S-Where 
time is granted to party at his request. Rule 3 
can be applied though default occurs . 

Per Broadway, An order under Order 17 

Jv® fla°? n h l ma * e in tho absence of 
tne party to whom time has been given. 

Ont '5 0 ev ‘ deDC0 '*» ‘be <ase bal 
S?JS? d,d and P art '^ bad closed their 

W.n CaS 5 S, .w date for arguments had 
been fixed ; and the time hal been extended 
at the instance of one of the parties eXleaaed 

psss 

J . „ [P 546, C 2] 

not b °"“ d 

fcftSASi- for 

xZpJtj, %‘Z‘r L a L 

pondents. tor 

liiSSf'X.M * T „t *» 

tor * d ==«e 

which, belonged to 1? properties 
It was alleged that Gin ? and& Sin 8h- 
4ied forty years D^i *. 3lngb had 

been tu Jc«Jd?dT S and had 

Sukhan and Mst r .A dows Mst - 
been alienating D 0 ^ dhan _ wh ° had 
perty. Mst q.ith P °u tlU , ns . °f the pro- 
before suit and^hatM^ d ‘ ed 11 7ears 
by Mst. Budhan b . !? " ucc ~eded 
months pri 0r fh? d,ed 8 ° ma 
•f these proceeding h «, ,ns titution 

« ‘he two w?doS5 * n Th *? aliene °s 
representatives w«'-» , 0r their l^?al 

The dofenor fie rTot 0 

plaintiffs were not rei.Tf. tfc S* th e 
Singh and th*f ela -ed to Gand& 

related the * tb * 7 Ww 

**t ancostral qua theai^Th 100 WiS 
lfi 24 L/ 69 & 70 U ° 0es ‘ 
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MOHAMMED (Broadway, J.) 

were struck and the 


sary issues »>iuwt aua tne 

parties proceeded to lead their evi¬ 
dence. The plaintiffs closed their case 
after which the defendants closed 
theirs and a date was fixed for argu¬ 
ments, the date being the 20th Mav 
1919. On that date Mr. Mohan Lai 
one of the Vakils, who had been con¬ 
ducting the case for the plaintiffs 
appeared in Court with an applica¬ 
tion in which it was alleged that it 
was the intention of the plaintiffs to 
apply for a transfer of the case and 
asked for an adjournment The 
Senior subordinate Judge postponed 
the case for the 2lst May 1919 
directing the payment of certain 
costs to the counsel for the other 
Mr Mohan Lai then stated ^c^ 
that the senior counsel was engaged 
in a case in Sessions Court on that 
date and therefore, the case could not 
be argued but they could argue the 

^ e( l ues ‘ also was made 
that the costs should not be awaked 

The case was thereupon adiournpH 
to 21st of May 1919 f n »- 0 «.~. urne{ * 

the question of costs being iff™ on?’ 

for reconsideration. Onfh e2 lff!5 
May 1919 an application foi adjourn 
ment was pled in Court by one of thl 
plaintiffs who, however fail J h 
P*ar when the ;ase ilself wa 8 
on. Mr. Mohan Lai when askfd fn 
argue the case declined to 

saying that he had not been eng 
to argue the case. When the aLnlnf 
counsel was specially sen? f/* “ 
asked to proceed with rhn ° r ana 
he said .hat h?hSw 

»et wish to ”fp “” e Tha^ did 
thereupon aftar , e ^ 0Ur t, 

decided to actS 10 * ‘j! 850 facto 
rule 3 of the CivT pT ? rder 17 
and proceeded to judgmentTh' 6 !, 00 ' 18 
pronounced on ih« ° h was 

The Cise was dL'n ,° f , Mftjr 1919 - 
elaborate discussion oV ?hf U ° T &n 
and the plaintiffs a >,;t 1 , merits 

The plaintiff/ r fc o Was dismissed, 
to this Court in aan I , ‘ OW 1 °°«® up 

behalf wo have hoar! Cheir 

Rain. It has boo„ ard ^ r ‘ ^anshi 

that the Court’s 17^ , before Us 
17, rule 3 of °J? er U * der °^r 
oedure Code’ was if/ . Glril Pro * 

therefore, that suit shiufd b^ thatf 

8d 10 order .ha^t^nTh^ 
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proceed in accordance with law. 
Under Order 17, rule 3, where any 
party to a suit to whom time has 
been granted fails to produce bis evi¬ 
dence, or to cause the attendance 
of his witnesses or to perform any 
other act necessary to the further 
progress of the suit, for which time 
has been allowed, the Court may, 
notwithstanding such default, proceed 
to decide the suit forthwith In the 
present case the adjournment from 
the 20th May to the 21st was made 
at the request of the plaintiffs acting 
through their counsel. It is clear 
from the record that La la Mohan Lai 
Vakil for the plaintiffs, stated that 
the case could be argued on the next 
day the senior counsel being engaged 
on that day, the 20th of May 1919. in 
the Court of Sessions and the adjourn¬ 
ment was specially granted by the 
Court, the order being that “in any 
case the argument shall be heard 
tomorrow''. In these circumstances 
I am of opinion that Order 17, 
rule 3, of the Civil Procedure Code, 
was applicable and empjwered the 
Court to dispose of the case on the 
merits as has been done. 

It has however, been contended 
that, inasmuch as on the 21st of 
May 1919 there was a default on the 
part of the plaintiffs and as that 
default would have > rought the case 
within the purview of rule 2 of 
Order 17, the suit should have 
been dismissed in default under that 
rule and not under rule 3. Mr. Kanshi 
Ram referred to a case Murli Dhar 
v. Duni Chan'l reported in the All 
India Reporter 1923 Lah. 261 ; and 
33 Mad. 241 and 41 Mad. 286. In 
reply to Mr Mehar Chand’s argu¬ 
ments he also referred to 37 All 452. 
The position in Madras is somewhat 
peculiar. 33 Mad. 241 does to some 
extent support Mr. Kanshi Ram's 
contention. It is, however, opposed 
to 34 Mad 97. In ‘1 Mad. 286 
Wallis, C. J. differed from the view 
taken by his brother Judges and 
came to the conclusion that 33 
Mad. 241 went too far when it laid 
dovn that rules 2 and 3 must be read 
as mutually exclusive. The opinion 
is of considerable weight inasmuch 
as Wallis, C. J. was a party 10 33 
Mda. 241. In the Lahore case 


Mr. Justice Abdul Raoof has clearly 
held that an order under, Order 17 
rule 3, of the Civil Procedure Code, 
can be made in the absence of tht 
party to whom time has been given, a 
view in which I fully concur. ’ 

On the other hand 25 All 194, 34 
C al. 235 and 41 Cal. 956 were refer¬ 
red to by Mr. Mehar Chand. In 34 
Cal. 235 it was held that the scope 
of S. 157 (now rule 2 Order 17) was 
distinct from that of S. 158 (now 
rule 3, Order i7) but that the Court 
could act under S. 158 even though 
the parties were absent if the re¬ 
quirements of that section were 
otherwise fulfilled ana there were 
materials on the record on which the 
Court could pronounce Judgment. 
The decision in 41 Cal. 956 went a 
little further and it was there held 
that where an adjournment was 
granted at the instance of a party 
for 1 he purposes stated in rule 3 and 
there were materials enabling the 
Court to decide the suit it must act 
under rule 3 and rot under rule 2. 

25 All. 194 is to the same effect and « 
37 All. 462 does not in any way 
weaken the force of the earlier ruling 
inasmuch as the facts were different. 

In the latter the adjournment had not 
been granted at the instance of one 
of the parties. I therefore think that 
the Court could act under rule 3 but 
in any event it set ms to me that the 
Court in disposing »f the case acted 
perfectly rightly The entire evi¬ 
dence in the case had been recorded 
and parties had closed their respec¬ 
tive cases, a date for arguments had 
been fixed, the time had been extend¬ 
ed at the instance of one of the 
parties and on the failure of that 
party to put in an appearance, in my 
opinion the Court was perfectly 
justified in proceeding to dispose of 
tho case on the merits. 

The only other luestion referred 
to at the bar was as to the relation¬ 
ship of the appellants to Gandt Singh- 
The evidence on this point consist* 
of the test.mony of three witnesses 
(P. W. 7) Kesar Singh (P. W. 10) 
Labh Singh and (P. W. H) Lidha ^ 
Singh. The first two witnesses are 
related to each other and the state¬ 
ments of all clearly show that they 
knew nothing personally about tue 
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relationship of the parties. Kesar 
Singh is unable to remember the 
names of persons actually living 
although he professes to be able to 
know the names of persons who must 
have died when he was a child. 
Labh 3ingh attributes his knowledge 
to Jhanda Singh plaintiff as also 
does Ladha Singh. In these cir 
cumstances I agree with the view 
taken by the Court below and hold 
that the relationship has not been 
proved. The suit has therefore, been 
correctly decided and I would dismiss 
the appeal with costs 
A. Raoof, J.—I agree. The facts 
as disclosed in the case leave no 
' doubt on the point that the Court 
below was justified in deciding the 
case on the materials on the record. 
Look at the case from any point of 
view you like and you can come to 
no other conclusion, [f the decision 
be treated as coming under rule 3 of 
Order 17 of the Civil Procedure Code 
then there can be no doubt thal the 
Court was justified in proceeding to 
decide the suit forthwith As point¬ 
ed out by my learned brother, evi¬ 
dence on both sides had been com¬ 
pleted and all that was necessary was 
to decide the case. The Court fixed 
.the 20th of May 19.9 for arguments. 
On that day a petition was presented 
on behalf of the plaintiffs for the 
adjournment of the hearing of the 
arguments on the ground that an 
application for the transfer of the 
suit fron the Court of the learned 
Senior Subordinate Judge was to be 
made. In addition to this petition 
La a Mohan Lai one of the learned 
Vakils who appeared for the plain¬ 
tiffs, made the following statement 
i^ala Radha Kisben is engaged in a 
case in Sessions Court to-day. We 
cannot argue today. We can argue 
tomorrow, but I will request that no 
costs should be awarded, because the 
counso 1 who is to argue is busy in 
the Sessions and cannoi find it pos- 
sible to come today." 

Ihave referred to this statement 
of the learned Vakil especially fer 
the reasons that Mr. Kanshi Ram, 
the learned Vakil for the appellants, 

f & r n ^^i that / uie 3 ° f ° rder 17 

fltriafl. 0 , Pr ° CedUre C ° de did not 

stnotly apply to the facts of the 


present case inasmuch as time had not 
been granted to the plaintiffs at their 
request for the purpose of perform¬ 
ing any act necessary for the further 
progress of the suit. In support of 
■ his contention he relied upon the 
statement in the petition of the 20th 
of May 1919 and argued that in that 
petition it was stated that the ad¬ 
journment 'vas required for the pur¬ 
pose of making an application for 
transfer. That was only one ground 
on which the adjournment was asked. 
The real object, however, was to get 
an adjournment for putting forward 
an argument on behalf of the plain¬ 
tiffs. However, the statement of Lala 
Mohan Lai the learned Vakil remov¬ 
es all doubt on this point. He said 
“we can argue tomorrow”. This 
clearly indicates that he requested 
the Court to grant time for arguments 
till tomorrow. It therefore, follows 
that time was granted to the plain¬ 
tiffs at the request of their Vakil 
Lala Mohan Lai for the purpose of 
advancing arguments in favour of 
their case. Thus both the require¬ 
ments of rule 3. were fulfilled, name¬ 
ly, the adjournment was g. anted at 
the request of a party and for the 
purpose of doing an act for the fur¬ 
ther progress of the suit. Now rule 3 
provides" the Court may notwith¬ 
standing such default, proceed to 
decide the suit forthwith." This is 
what the Court has done in this case. 
Although the plaintiffs did not ap¬ 
pear the Court was not hound to 
dismiss the suit for default of ap. 
pearance and could have proceeded 
to decide the suit forthwith. I entire¬ 
ly agree with my learned brother in 
holding that even if the plaintiffs 
did not appear the Court was not 
bound to aot under rule 2, of 
>der 17 of the Civil Procedure 
Code. But leaving aside the ques¬ 
tion of the applicability of rule 3 of 

♦wli. 17, I .«® clearly of opinion 
that the evidence on behalf of both 

parties had beengivonand the case 
being oomplete the Court was not 
ound to hear a separate argument 
for the purpose of deoiding the suit 
Although the Court had fixed a date 
for arguments the Court was not 
bound to wait for an argument if the 
Plaintiffs did not ohoose to appeal. 
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At the most it may amouht to a mere 
irregularity which would be covered 
by the salutary provision of S. 99 of 
the Code. The decision in the case 
of Sher Khan v- Bahadur Shah (2) 
was relied upon and it was contended 
that it was held in the case that the 
refusal to hear an argument in sup¬ 
port of the case was not mere ir¬ 
regularity. The reason given by the 
learned Judges was that evidence had 
been taken by one Judge and the 
decision in the case was given by 
another Judge. In those circum¬ 
stances the learned Judges were 
rightly of opinion that the new Judge 
should have heard arguments in sup¬ 
port of the case. In the present case 
the evidence was given before the 
very learned Judge who has decided 
the case. Therefore that ruling has 
no manner of application to the 
facts of the present case. 

I need not say anything about the 
arguments on the merits of the cise 
because, as pointed out by my learned 
brother, the evidence produced on 
behalf of the plaintiffs to prove their 
relationship to Ganda Singh was 
extremely meagre. 

I agree in dismissing the appeal 
with costs. 

Appeal dismissed. 


(2) 91 P. R. 1904. 
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Secretary of State —Appellant. 

v. 

( Shrimati ) Sarla Levi Chaudhrani — 
Respondent. 


F. A. No. 1244 of 1920, Decided on 
19th December 1923, from the award 
of the District Judge. Lahore, D/-30th 
April 1920. 

* Civil P.C., 0. IS R. 4—Contravention of 
provisions renders documents tr.aimisiible. 


Where the prrvsions if Or-lcr 13 rule 4 
haTe been igi.orfd by the ( ourt luch docu- 
mentB tanno: be regarded as Lavug been 
legally b ougut on to the rec rd. A pres d ug 
Judge shall eidorse with his own hand a 
statement tha; (i. e. a document pr ycd cr 
admitted in evidence) was i roved against cr 
admitted by the person aga.nst whom it was 
Mtd. 38 All. 627, 663 (P. C.) A _ „ 

[P. 548, C. 2; P. ol9. C. lj 


♦ * ( 6 ) Land Acquisition Act, 8. t3—Eu 
pert’s evidence is useless if unsupported bi 
data—Evidence Act, S. 45. 

Where experts give no real data in sup. 
port of their opinions, the evidence is admis- 
6ible butm^ybe excluded from cocsideratioa 
as afferdieg no assis mace in arriving at the 
correct value. 11 C.W N. 875,877; 10 Bom. L 
R. 907. 913; 33 Bom. 325. Foil. [P. 551. a 1] 

* fc) Land Acquisition Act, S. S3—Small 
plots purchased by neighbours fetching much 
higher value—Market value is the value of land 
laid out in the most lucrative and advantageous 
uay—Scheme must be actual. 


It is a well known fact that a purchsser 
may be willing to pay a sum far in excess of 
the real value for a small plot of laud when 
that plot of land was needed by him in order 
to round ofi his own iroperty or for some 
other such reason. The fairest and most 
favourable principle of compensation to the 
owners is to es.imate the market value 
of tLe property not acccrding to its present 
disposition but laid out in the most lucrative 
and advantageous way in which the cwneri 
could dispose of it.' Objecto s can put forward 
a scheme showing how the site in question 
could have been developed by splitting it up 
in va-ious plot9. Scheme for such a develop¬ 
ment must be put forward and evidence 
must be led to sho w ttat there was aoy real 
demand for sirall houses cr shops in the 
vicini y. The opinion cf a Talsildar based 
mainly oa the objector’s opinion as to the 
value and his claims made before the Tahsil- 
dar, has practically ro evidential 
value. [P.551.C.S P. 552,0.1,11 


Government Advocate —for Appel- 
,nt. 

Dev Raj Sawhney, Badri Das and S. 

Mukerji —for Respondent. _ 
Broadway, J.—In arguing this ap- 
gal the learned Government Advo- 
ite object, d to any reference being 
ade to certain documentary eri- 
ance which is on the record on the 
round that that evidence had not 
jen properly proved although ap- 
aring admitted on the record. * 
Terence to the entire documentary 
ndence for both sides in this case 
scloses the fact that the provisions ot 
rder 13, rule 4. have been complete- 
• ignored by the Court below, with 
ie result that the d ocumentary evi- 
i-nce for the Secretary of State, a- 
ell as for the objector, cannotM 
■garded as having been lega y 
rought on to the record, and leg-* 1 £ 
efore us. In these circumstances in 

rder to avoid a failure of justice. 
ould be necessary for us to direoM 
atrial. This step has been rendered! 
nnecessary, however, as the learn 
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Government Advocate and Mr. Dev 
Raj Sawhney for the objector, on be¬ 
half of their respective clients, have 
agreed to admit the various docu¬ 
ments produoed by either side so that 
they may be treated as legal evidence 
before us. In order to avoid unneces¬ 
sary expense and delay we allow this 
to be done and the document* will be 
duly endorsed with the numbers they 
already bear We, however, consider 
it necessary to condemn a practice 
which has been referred to by their 
Lordships of the Judicial Committee, 
in Sadik Hussain Khan v. Hashim Ali 
Khan (1). in the following manner : — 
“Their Lordships feel bound to criti¬ 
cise adversely a practice followed in 
these two cases which is as illegal as 
it is slovenly and embarrassing. By 
the 14lst section of “The Civil Pro¬ 
cedure Code 1877“ repeated in “The 
Civil Procedure Code 1882" and prac¬ 
tically re-enacted in Order 13, rule 
4, of the Rules and Orders passed 
under the Code of Civil Procedure of 
1908, it is provided that a presiding 
Judge shall endorse with his own 
hand a statement that it (i e., a docu¬ 
ment proved or admitted in evidence) 
was proved against or admitted by 
the person against whom it was 
used. ***** There is no possible 
excuse for the neglect, in this man¬ 
ner, of the duty imposed by the Sta¬ 
tutes, since, so long ago as the 3rd 
March 1884, a circular was address¬ 
ed by the then Registrar of the Privy 
Council to the Registrar of the High 
Court of Calcutta calling attention to 
the requirements of the then existing 
law and the necessity of observing 
them. A oopy of this circular was 
sent not only to the High Courts of 
Madras, Bombay and Allahabad, but, 
in addition, to the Judicial Commis¬ 
sioner of Oudh and other Judicial 
Commissioners Their Lordships, 
with a view of insisting on the 


(1) 


[1916138 AU. 627-43 I.A. 21 i 
6 L. W. 378-31 M. L. J. 6(K 
14 A. L. J. 1218-19 O. C. 195 
18 Bom. L. R. 1037—21 C. ’ 
N. 130—36 I. 0. 104—(1916 
J 4 -W N. 577-21 M. L. T. 4( 

1P. L.W. 157-4 O.L. J. 25 

140(P.C.) J ' 363 - 10B ”- L 


observance of the wholesome provi¬ 
sions of these Statutes, will, in order 
to prevent injustice, be obliged in 
future on the hearing of Indian ap¬ 
peals to refuse to read or permit to 
be used any document not endorsed 
in the manner required." We would 
note that this pronouncement of their 
Lordships of the Privy Council was 
published as far back as 1916, and 
this Court has incorporated the in¬ 
structions laid down which are man¬ 
datory in rule 4 of order 13 in the 
Rules and Orders, Volume I, S. II, 
page 38, paragraph 83. 

But for the wis9 action taken by 
the learned counsel in this case in 
consenting to the admission of the 
documents in question and thereby 
avoiding considerable expense to their 
respective clients we should have 
been compelled to remand the case as 
it would have been impossible for us 
to slur over or ignore a course of pro¬ 
cedure which has been condemned 
in such strong terms by their Lord- 
ships of the Judicial Committee. We, 
therefore, proceed to hear the appeal. 

By a notification No. 343 G. S. 
published in the Punjab Gazette of 
the 18th June 191L the Government 
acquired a property known as the 
1 husioali Kolhi , the total area of the 
land being L123 acres or 11 kanals 19 
marlas and 95 square feet. The pro¬ 
perty consisted of a bungalow and 
compound together with the usual ap¬ 
purtenances. There were also a cer¬ 
tain number of trees standing on the 
land. This Phusxoali Kothi belonged 
to Shriraati Sarla Devi Chaudhrani, 
and her husband, the late Chaulhri 
Ram Bhuj Datta, acted for her during 
the acquisition proceedings as well 
as in the Court of the District Judge. 
The Land Acquisition Collector after 
the usual inquiry, made an award al¬ 
lowing a sum of Rs. 34,721-12-5 to 
which was added the usual 15 per 
cent., the total ooming to 
Rs. 39,930-0-8. The value of the 
land alone apart from the building 
and trees was fixed at Rs. 29 927-12-5, 
the rate allowed being Rs. 2,500 per 
kanal. 

Objection was taken to this award 
and the matter referred in due oours* 
to the District Judge. As noted bjr 
the learned Distriot Judge it waa 
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with considerable difficulty that the 
. objector was prevailed upon to file 
any written statements of her 
demands. The record shows, how¬ 
ever, that the objector was claiming a 
rate of Rs. 8,000 per kanal. The 
learned District Judge came to the 
conclusion that the rate fixed by the 
Collector was too low and raised it 
to Rs. 4, 710 per kanal , thus increas¬ 
ing the value of the land from 
Rs. 29.927-12-5 to Rs. 56,520. The 
value fixed of the trees and the build¬ 
ings was not interfered with. 

The Government has preferred an 
appeal against the enhancement of 
the value of the land by the learned 
District Judge through the Govern¬ 
ment Advocate. Mr Dev Raj Sawh- 
ney for the objector has not attack¬ 
ed the findings of the learned District 
Judge qua the value of the buildings 
or the trees; and the only point for 
determination is as to whether the 
market value of the land has been 
rightly fixed. 

The learned District Judge has held 
that in this case the only evidence 
which could be taken into considera¬ 
tion in determining the correct value 
of the land was that of actual sales. 


cherji Cama (3) it was remarked that 
the opinion of an expert witness is 
admissible in evidence not only when \ 
it rests on the personal observation 
and inquiry of the witness himself or 
on facts within his own knowledge, 
but also when it is founded on the 
case as proved by other witnesses at 
the trial, but that it wa9 settled 
law that an expert may 
not be asked purely specu¬ 
lative, hypothetical questions having 
no fourdation in the evidence. In 
In the matter of Goiiernrnent of 
Bombay (4) it was held that a "sur¬ 
veyor’s' opinion by itself is good evi¬ 
dence. What value the Court would 
put on it depends entirely on the 
effect of the cross-examination.” The 
expert evidence in this case consists 
of the opinions of certain brokers and 
an examination of this evidence 
shows, in my opinion that it is 
entirely worthless. None of them 
have produced any account Books or 
registers showing that they had 
been selling similar plots in the vici¬ 
nity, at or near the time the notifica¬ 
tion was issued and have given no 
real data in support of their opi¬ 
nions. 


He has eliminated from considera tion Take, for instance, Das Mai (page 
the testimony of expert witnesses who 23 of the printed paper-book). He 
have given their opinions as to what says that if the site of the Phusrcali 
the land was worth, and also the Kothi is sold in 9mall plots the value 


evidence given by certain brokers and is Rs. 7,000 per kanal. If it is sold as 


others as to offers made to the ob- one block the value would be 


jector for the property. It has been Rs. 6,000 per kanal. In cross-exa- 
contended by Mr. Dev Raj Sawhney mination he admits th*-t he has 
that the expert evidence and the evi- brought no land in the vicinity of the 


dence as to the offers has been wrong¬ 
ly excluded and was valuable evi¬ 
dence of the value. In my opinion 
the learned District Judge acted 
rightly in excluding this evidence. 
It has been excluded not on the 
ground of its being inadmissible but 
on the ground that its value was nil. 
In Harith Chumlcr Neogy v. Se< rotary 
of S ate (2) it was held that although 
the opinion of experts was evidence 
their value was not great and that 
it would not be safe to place much 
reliance on this kind of evidence 
unless it was supported by, or coin¬ 
cided with, other evidence. In Govern¬ 
ment of Bombay v. Merwanji Mun- 

(2) 11907] 11 C. W. N. 875. 


Phusieuli Kothi , and that he keeps no 
registers. Similarly, Kanhaya Lai 
gives his opinion that if the site in 
question was sold in small plots the 
price would be Rs. 8,000 or Rs. 9,000 
per kanal. He however, in cross- 
examination admits that theP/iMS- 
read Kothi is 54 of a mile from the 
Railway Road and that he had had 
no dealings in land in the vicinity of 
this kothi. A mar Nath, another 
broker, admits that he bad never had 
any dealings in land any where near 
the Phuswali Kothi. While there¬ 
fore, Mr. Dev Raj Sawhney is right, 
in contending that the evidence of| 

(3) (1908 10 Bom L. R. 907. 

(4) [1908 33 Bom. 325. 
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experts is admissible, ia my opinion, 
the evidence of the experts produc¬ 
ed in this oase has rightly been ex¬ 
cluded from consideration as afford¬ 
ing no assistance in arriving at the 
correct value of the site in question. 

1 Again, it seems to me that even if 
the evidence of offers be admissible 
such evidence can rarely be of any 
real value. In the present case 
several letters have been put in ad¬ 
dressed to Choudhrj Ram Bhuj Datta 
making certain offers and advising 
that the property should be sold in 
plots. An offer, however, amounts 
merely to an expression of opinion 
on the part of the offerer and this can 
only be proved by the evidence of the 
offerer himself. In the present case 
most of the offers have come from or 
through brokers and with regard to 
these I would refer to the following 
remarks to be found in Government 
of Bombay v. Merwanji Muncharji 
Cama (3)—“ The evidence of offers 
made by irresponsible brokers on 
behalf of undisclosed principals, or 
perhaps for their own purposes with¬ 
out any principal behind them, is 
useless, even supposing it is relevant.’ 
I do not think it necessary to discuss 
this matter further, and I cannot 
regard the evidence under this head 
as of any value whatsoever. It is 
worthy of note that although (7k«. 
dhry Ham Bhuj Datta went into the 
witness box and produced a large 
number of documents he never made 
any reference whatever to these 
offers and the witnesses themselves 


•27th October 1915 of 4 marlas of land 
for Rs. 1,500 giving the rate of Rs. 
7,500 a kanal. 

Admittedly the value of land has 
been increasing at an extraordinarily 
rapid rate from 1914 onwards. There 
is nothing on the record to show the 
circumstances under which this 
transaction in 1915 was entered into, 
and it is a well known fact that a 
purchaser may be willing to pay a 
sum far in excess of the real value 
for a small plot of land when that 
plot of land was needed by him in 
order to round off his own property 
or for some other such reason. 

The learned Government Advocate 
has taken exception to the omission 
from consideration by the District 
Judge of two sales which took place, 
of lands, within a very short distance 
of the land acquired, on the 14th May 
1917. These two sales have been 
proved, and the plan on the record 
shows that they are very close to the 
site acquired although not adjacent 
thereto. In my opinion the omission 
of these two sales was a serious error. 
The rate per kanal according to these 
two transactions comes to Rs, l,o38. 
The learned Government Advocate 
strongly urged that the five sales 
relied on by the learned District 
Judge should not have been consider¬ 
ed ; firstly, as to the one referred to 
above relating to 4 marlas of land on 
the ground that it took place in 1915. 
I think there is force in this conten¬ 
tion. The land is not only situated at 
a considerable distance, but the sale 


say that he never replied to them. 

I think the learned District Judge 
has rightly adopted the method of 
considering the price paid, within a 
reasonable time, for land adjacent to 
the land acquired and possessing 
similar advantages ; but it seems to 
me that in approaching the question 
from this point of view he has com¬ 
mitted certain errors. He decided to 
consider only the evidence of sales of 
lands situated within a distance of V\ 
a mile from the site acquired and 
has then proceeded to consider five 
sales The record shows that every 
one of these five sales relates to lands 
situated at more than ^ of a mile 
from the site in question. One of 
these five was a sale effected on the 


took place nearly two years before 
the present site was acquired.,Second- 
ly, as to the other four transactions, 
it was objeoted that they related to 
small plots of land and that the sale 
of small plots of land did not form a 
correot basis for tho valuation of 
a large site such as was ac¬ 
quired in the present oase. 
On the other hand, it has been 
repeatedly held that the fairest and 
most favourable principle of com¬ 
pensation to the owners is to estimate 
the market value of the property not 
according to its present disposition, 
but laid out in the most lucrative and 
advantageous way in whioh the ow¬ 
ners oould dispose of it. This princi¬ 
ple has been recognised and the object- 
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ors could have put forward a sche¬ 
me showing how the site in question 
could have been developed by split¬ 
ting it up in various plots. While 
evidence has been led to show that the 
value of the land acquired would be 
greater if split up in small plots, no 
scheme for such a development has 
been put forward and no evidence has 
been led to show that there was any 
real demand for small houses or shops 
in this vicinity. A t the same time I 
think that the four sales under refer¬ 
ence may well be looked at as they 
all took place two or three months 
prior to the notification. 

The site in question has two front- 
sges and abuts on two roads. It is 
situated in the heart of the scholastic 
world of Lahore, and close to the Dis¬ 
trict Court and the possibility of its 
being split up for small tenements 
cannot, I think, be disregarded. It is 
true that the four sales referred to 
relate to lands situated at a little dis¬ 
tance from the site and nearer to the 
city but the distance is not so great 
as to entitle me to ignore them wholly. 

I think these four sales can reason¬ 
ably be taken into consideration along 
with the sales omitted by the learned 
District Judge and referred to above 
as having taken place on the 14th 
May 1917. The average of these six 
sales comes roughly to Rs. 3,537 per 
kanal and 1 think that that may be 
regarded as a fair rate to fix in the 
present case. 

In coming to this conclusion I have 
not lost sight of the fact that in a 
reference made by the Acquisition 
Officer to the Tahsildar the latter 
fixed the value of this land at Rs. ?,0‘10 
a lcanaL The opinion of a Tahsildar 
has been held to be relevant by the 
Madras High Court in a case reported 
in Rathanamasari v. Secretary of State 

(5) while a contrary view appears to 
have been taken by the Chief Court 
in Far man Shah v. •Secretary of State 

(6) . Even assuming, however, that 
the Tahsildar’s report is relevant in 
this connection, a reference to it 

(5) 1923 Mad. 332—44 M. L. J. 132— 

17 M. L. W. 415-32 M. L. T. 

279. 

(6) [1907] 63 P. R. 1907—83 P. W. R. 

1907. 


shows that it is based mainly on the 
objector's opinion as to the value and 
his claims made before the Tahsildar. 
It has therefore practically no eviden¬ 
tial value. I have also taken into 
consideration the fact that the posi¬ 
tion of this land is decidedly superior 
to that of the land to which the sales 
of the 14th May 1917 relate. In my 
opinion the learned District Judge 
has fixed too great a value on the land 
acquired while the Collector’s estimate 
was too small. 

I would therefore accept this 
appeal and fix the rate at Rs. 3,537 
per kanal and reduce the amount pay¬ 
able for the land from Rs. 56,520 to 
Rs. j2,414 plus the usual 15 per cent, 
for compulsory acquisition. The ap¬ 
pellant will get costs in proportion. 

Appeal accepted in part . 
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Martineau. J. 

(rhulum Sabir and others —Plaintiffs- 
Appellants. 

v. 

Taba Hussain and others —Defen¬ 
dants—Respondents. 

S. A. No. 2911 of 1922, Decided on 
13th October 1923, from the decree of 
the District Judge Ambala, Vi- 25th 
July 1922. 

Custom (Punjab)—Alienation — Lohars 0 
Jagadri, Ambala district—Power of aliena!lo n 
of males is not restricted. ~ 1; . ' JIM 

The power of a male prcpietor, among 
lohare of Jagadhri, to a’ierate ancestral pro¬ 
perty is not a ro3t - ictid one, although they do 
not obierve the Muhammadan Law in all 
matters of inheritance, and although among 
them a widow is not competent to alienate 
except for necessity. (P 553 C 11 

W. B. 0. Connor —for Appellants. 

Shamair Chand— for Respondents. 

Judgment.—The plaintiffs have 
sued to contest the sale of a shop 
effected by their father and uncle, who 
were lohars of the town of Jagadhri in 
the Ambala District. The suit has been 
dismissed, the Court finding that 
the plaintiffs have failed to prove 
that the power of a male proprietor 
among lohars of Jagadhri to alienate 
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ancestral property is a restricted one. 
The plaintiffs hare filed a second 
appeal, having obtained a certificate 
from the District Judge on the ques¬ 
tion of custom. 

There are also cross-objections by 
the vendee with regard to his costs in 
the first Court which were not 
allowed. 

I agree with the learned District 
Judge that althovgh the lohars of 
Jagadhri do not observe the Muham¬ 
madan Law in all matters of inheri¬ 
tance, and although it appears that 
among them a widow is not com¬ 
petent to alienate except for neces¬ 
sity it does not follow that the cus¬ 
tom prevailing among the agricul¬ 
turists is applicable to alienations by 
male proprietors, and the onus is on 
the plaintiffs to prove that male pro¬ 
prietors have not an unlimited power 
of alienation. That being so the suit 
must clearly fail. There is only one 
piece of evidence which lends support 
to the claim of the plaintiffs- namely 
a judgment given by Mr. Hurry, 
Divisional Judge, on the 3rd Septem¬ 
ber 1901. in which he held that the 
lohars of Jagadhri followed the 
custom by which a proprietor could 
not alienate ancestral property ex¬ 
cept for necessity. That decision, 
however, is of practically no value as 
it proceeded solely on the ground 
that custom was shown to be followed 
in respect of alienations by widows 
and in matters of inheritance. A 
judgment of Major Roe, District 
Judge, given in 1915 in which he held 
that an alienation by male pro¬ 
prietors could not be contested, is of 
greater weight though that decision 
was an obiter dictum. At -any rate 
the plaintiffs have entirely failed to 
discharge the onus whioh lay upon 
them, and the appeal must fail, 
lhere does not appear to be any 
reason for not allowing the defendant 
J ateh Muhammed the costs incurred 
by hi in in the first Court. I accord¬ 
ingly dismiss the appeal and accept¬ 
ing the oross-objections direct that 
the plaintiffs shall pay Fateh Muham¬ 
mad s costs in all the Courts. 

Appeal dismissed. 
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Moti SagaR, J. 

Daryai Singh and another— Appel¬ 
lants. 

v. 

Kunj Lal and others —Respondents. 

Mis. F. A. No. 1980 of 1920, Decided 
on 12th Jure 1923, from the order of 
District Judge Hissar, D/- 26th April 
1922. 

♦ (a) Provincial Insolvancy Act % S. 63 — 
Creditor can apply. 

•Obiter : When the Receiver refuses or'neglects 
to apply, a creditor can apply and se; the 
proceedings under this section in motion. 
1924 Lah. 331, Rel. on, IP 554, C 1] 

* * (6) Provincial Insolvency Act , S. 63- 
No time limit for application under S. 
Limitation Act art 181 , doesyiot apply. 

The Court can take action under 8 53 at 
any time during the peadency of the proceed¬ 
ings when a transfer opoa t> objection under 
the said section is brought to its notice, by an 
application made to it by a cieditor of the 
Insolvent, Art. 181 has no application to this 

|P55*,C1] 

Shamair Chand—for Appellants. 

Lala Jagan Nath —for Respondents. 

Judgment —The facts of the case 
out of which this appeal has arisen 
are shortly these .—On the 20‘-h of 
April 1916 one Shankar applied co the 
District Judge of Hissar asking that 
he should be adjudicated an insolvent. 
On the i9th of August 1916 the Court 
made the order of adjudication. On 
the 13th of October 1921 one Kunj 
Lal, a creditor, applied under S. 53 of 
the Insolvency Aot (V of 1920), that a 
gift made by the insolvent on the 
9th of January 1916 in favour of his 
sons and wife should be deolared 
invalid and should be cancelled. This 
application was accepted by the 
learned District Judge and the gift in 
question was annulled. Against this 
decision an appeal has been preferred 
to this Court by the transferees 
through Mr. Shamair Chand, and I 
have heard Mr Jagan Nath on behalf 
of the creditors. 

Two contentions have been raised 
before me by Mr. Shamair Chand in 
this appeal. Firstly, it is contended 
that it was not competent to the 
creditors to make an application for 
setting aside the gift and that it was 
only the Receiver who could make 
such an application under S. 53 of the 
Insolvency Act. The seoond conten¬ 
tion is that the application was time- 
barred undei Art. 181 of the Indian 
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made more than three years after the 
transfer or even the date on which 
the order of adjudication was made. 
In my opinion there is no substance 
in any of these contentions, and they 
must be overruled. S. 53 of the Act 
provides that such transfers as are 
therein specified shall be voidable as 
against the Receiver ard may be 
annulled by the Court. There is no 
doubt that this section contemplates 
that action will be taken by the 
Receiver, but I do not think that it 
means that even when the Receiver 
refuses o’- neglects to act, no one else 
can set the proceedings under this 
section in motion. The Receiver had 
taken no action for five years after 
the order of adjudication was made 
and, in these circumstances, the credi¬ 
tors were, in my opinion, justified in 
assuming that he declined to take 
action. It, however appears to be 
altogether unnecessary to pursue this 
matter any further, as I find that 
there is an application on the record, 
dated the 9th of February 1922, by the 
Receiver also asking the Court to 
annul the transfer and to declare that 
it would be inoperative as against 
him. In Pirthi Nath v. Basheshar 
Nath (1) it has been held by a Bench 
of this Court that an Official Receiver 
can make an application requesting 
the Court to take action under this 
section at any time during the 
pendency of the insolvency proceed¬ 
ings, and that Art. 181 of the Indian 
Limitation Act is no bar to such an 
application. 

Next, it is argued that the applica¬ 
tion of the creditor, dated the 13th of 
October 1921, was barred by limitation 
under Act. 181 of the Indian Limita- 


cited on both sides and I have been 
asked to refer this question to a Full 
Bench if I feel any doubts in the 
matter. The question whether Art. 
181 of the Indian Limitation Act is 
limited in its scope and is restricted 
to applications made under the Code 
of Civil Procedure, or whether it 
applies to applications made under 
local or special laws as well is not 
free from difficulty but I do not think 
that this question really arises in this 
case and it therefore, appears to me 
wholly unnecessary that the matter 
should be referred to a Full Bench. 
The case of Pirthi Nath v. Basheshar 
Nath which is the latest decision 
of this Court on this point and to 
which reference has already been made 
practically concludes this question. 
In that case an application was made 
by the Official Receiver for the 
annulment of certain payments made 
more than three years pri#r to that 
date, and it was held that such an 
application was not governed by Art. 
181 of the Indian Limitation Act and 
that the right to move in the matter 
accrued to the Receiver from day to 
day as long as the insolvency procee¬ 
dings continued. The language of 
S. 53 makes it incumbent on the 
Court to annul every transfer of pro¬ 
perty made by an insolvent within 
two years after the date of the trans¬ 
fer, provided the Court comes to a 
finding that such transfer was not 
made ir. good faith and for valuable 
consideration As held in Pirthi Nath 
v. Basheshar Nath (1) it does not 
appear from the wording of this sec¬ 
tion that if the Court chooses to take 
action itself, it is bound by any period 
of limitation. Therefore the fact 
that it was in this case mo7ed to take 


tion Act. It is contended that this 
Article is not limited to applications 
made under the Code of Civil Procedure 
and that it is a general residuary 
provision covering all applications 
which do not fall under any other 
Article in the Act. On the other 
hand, it is argued by Mr. Jagan Nath 
on behalf of the respondents that the 
Article is limited in its scope and that 
it is restricted to applications under 
the Code of Civil Procedure only. A 
large numb er of authorities have been 
(1) 1924 Lah. 331. 


action by the creditor should not 
make any difference whatever. 

Following the authority cited above 
I am of opinion that “ the Court jan 
take action under S. 53 at any time 
during the pendency of the proceed¬ 
ings when a transfer open to objec¬ 
tion under the said section is brought 
to its notice. ” I aicordingly hold that 
the application w is not barred by 
time and that Art. 181 had no applica¬ 
tion to this case. I dismiss the appeal 
with costs. 


Appeal dismissed. 
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Scott-Smjth, J. 

Jhandu and others— Convicts—Ap¬ 
pellants. 

v. 

The Crown •-'Opposite Party. 

Criminal Appeal No. 65 of 1924, 
Decided on 29th February 1924, from 
the order of the Magistrate 1st Class 
Ferozepur, with powers under S. 30 
Criminal Procedure Code D/- 15th 
October 1923. 

* (a) Penal Code. S. .)04-Who gave fatal 
blow being unknown none can be convicted of 
murder. 

Where only ono blow was struck on the 
head which resulted in the death and there 
was no evidence to show whicbof the accused 
■truck the fatal blow. 

Held none of them can bo convicted of 
culpable homicide. 37 P R 8914 C.\ Foil 

IP 5b5, C 2) 

* (6) Penal Code, S. 825 — Proof. 

Where ttree men attacked another with 
dirgs and camed two separate grievous hurts. 

Held: it can fairly be presumed that all 
intended to cause or knew that they were 
likely to cause grievous hurt. (P 555, C 3J 

Nand Lai— for Appellants. 

Abdul Rashid for the Government 
Advocate— for Opposite Party. 

Scott-Smith, J.—Jhandu, Jaimal and 
Bhana have been convicted of the 
culpable homicide not amounting to 


Three main points were raised by 
counsel for the appellants : 

(1) That haring regard to the first 
information report it is not at all pro¬ 
bable that Gurya instigated the other 
appellants to beat the deceased ; 

(2) That Bhana, according to the 
first information report, beat Ma- 
handa, whilst his two companions 

beat the deceased ; 

(3) That one of the prosecution 
witnesses, namely. Muhammad Pin, 
stat.s that Jhandu did not beat Natha 
in his presence, and this introduces 
an element of doubt as regards him. 

Now, it must be remembered that 
the first information report is not like 
the deposition of a witness given in 
Court and carnot be considered to be 
exhaustive. It is also necessary to 
remember that none of the prosecu¬ 
tion witnesses appears to have my 
enmity with any of the appellants 
and there is no reason why they 
should give false evidence in the case. 
The witnesses in Court state that 
Mahanda was attacked first by Bhana 
and that then he and his companions 
beat the deceased. I see no reason to 
doubt the correctness of their evi¬ 
dence, I do not doubt that Gurya 
instigated the others to beat Mahanda 
and Natha. 


murder of Natha, and Gurya has been 
convicted of abetment of that offence, 
and all have been sentenced alike to 
six-years’ rigorous imprisonment. 
They have filed a joint appeal to this 
Court. 

The facts are not seriously disputed 
by Dr. Nand Lai who appears for the 
appellants. The occurrence was the 
result of the trespass of Gurya’s cattle 
into Natha’s melon field. They tres¬ 
passed several times and on the third 
occasion Mahanda (P. W. 3) who was 
with Gurya turned them out and 
slapped Gurya on the face. Gurya 
cried out and the other three appel- 
lants came up from the village armed 
with dangs and attacked Mahanda and 
Natha. Grievous hurt was caused to 
Mahanda, and Natha received three 
injuries one of which resulted in the 
fracture of the skull, another oaused 
abrasion to the cheek and the third 
resulted in the fraoture of the left 
fibula. 


It was dually urged that there is no 
evidence as to which of the appellants 
gave the blow upon the head which 
resulted in the death of Natha 
and that having regard to Agra v. 
Crown (1), they oannot be convicted 
of culpable homicide. There is force 
in this argument. Only one blow was 
struck on the head and there is no 
evidence to show which of the appel¬ 
lants struck that blow. At the same 
time when three men attack another 
with dangs and cause two separate 
grievous hurts, it can fairly be held 
that they all intended to oause or 
knew that they wore likely to cause 
grievous hurt. 

I therefore accept the appeal so far 
as to alter the convictions in the oase 
of Jhandu, Jaimal, and Bhana to 
one under S. 325 Indian Penal Code 

(l) [1914] 37 P.tt.1914 Cr.-16 Cr.L.J. 

209—27 I. C. 833—219 P. L. R. 

1915. 
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and in the case of Gurya to one 
under S. 325/109 Indian Penal Code. 
These offences are not so serious as 
those of which the appellants have 
been convicted and I accordingly 
reduce their sentences in each case 
to one of four years’ rigorous impri¬ 
sonment including two months’ soli¬ 
tary confinement. 

Appeal partly accepted. 
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Abdul Raoof and Moti Sagar, JJ. 

Maul a RnAr/fs/j-Plaintiff-Appellant. 

v. 

Mst. Tillo— Defendant-Respondent. 

S. A. No. 1954 of 1920, Decided on 
19th February 1924, from the decree 
of the District Judge, Jhelum, D/-9th 
August 1920. 

Custom (Punjab) — Succession — Among 
(fujars of Jhelum District a atep-mother is enti - 
tied to succeed equally with a son. 

The entry in the Rinaj-i-am being in favour 
of a stepmother succeeding equallv with a son 
among Gujars of the Jhelum Dist-ict the onus 
of proving that this wa» not the custom is on 
the son. Entry in the Riwaj-i-am unsupport¬ 
ed by instances possesses evidential value. Op¬ 
posite party must dislodge the presumption 
arising in favour «.f such a custom by citing 
instances to the contrary. The oral evidenoe in 
■uch cases is of very little value. [P. 556, C. 1) 

Nana Lai— for Appellant. 

Ghulam Rasul —for Respondent. 

Facts.—The plaintiff Maula Bakbsh 
is the son of one Qaim, Gujar. The 
defendant Mt. Tillo was the married 
wife of the said Qaim and the step¬ 
mother of plaintiff. Qaim having died, 
his property, about 650 /canals, was 
mutated in the names of the plaintiff 
and the defendant equally. This 
happened about 11 years ago. Ever 
since the'defendant Mt. Tillo has been 
in possession and in enjoyment of it 
without any objection or difficulty. 
The present suit was instituted on 
the 9th of October 1919 for possession 
of the land in the occupation of the 
defendant on the ground that a child¬ 
less widow among the Gujars of the 
Jhelum District had no right to suc¬ 
ceed as an heir in the presence of a 
son of her deceased husband, and that 
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in any case the defendant, being a 
prostitute, though married to Qaim. 
was not entitled to inherit. The trial 
Court, relying upon the general ous- 
tom applicable to widows, as stated 
in paragraph 16 of Rattigan’s Digest 
of Customary Law, held that a step¬ 
mother wai not entitled to claim 
inheritance. On behalf of the plain¬ 
tiff nine witnesses were produced to 
negative the custom set up by the 
defendant in her favour. The learned 
Subordinate Judge accepted the state¬ 
ments of these witnesses, as in his 
opinion they occupied a prominent 
position in the community and were 
supposed to know the custom appli¬ 
cable to the parties. On behalf 
of the defendant paragraph 50 of Tal¬ 
bot’s Code of Tribal Custom was 
quoted and relied upon ; but the learn¬ 
ed Subordinate Judge refused to aot 
upon it on the ground that no instan¬ 
ces were quoted in favour of the spe¬ 
cial custom. He preferred to rely 
upon the answer given to Question 39, 
and also referred to the answer to 
Question 53. A large number of in¬ 
stances cited en behalf of the defend¬ 
ant were rejected on the ground that 
some of them did not relate to Gujars 
at all, while the others were only 
instances of mutations which could 
not be treated as good evidence. He 
decreed the plaintiff’s claim and gave 
to the defendant 75 kanals of land for 
her maintenance to which alone, ac¬ 
cording to him, she was entitled. 

Against this decision the defendant 
appealed. The plaintiff also appealed 
on the ground that no land at all 
should have been left in possession of 
the defendant as she was only entitled 
to maintenance in cash or grain. Mr. 
Malan, the District Judge of Jhelum, 
accepted the appeal of the defendant 
and dismissed that of the plaintiffi 
with the result that the suit was dis¬ 
missed. Hence this second appeal by 
the plaintiff. 

Abdul Roof, J— [ After stating faots 
his Lordship proceeded : —] 

The question that we have to deoide 
in this case is whether the entry in 
the Riwaj-i-am, relating to the right 
of stepmother to succeed to an equal 
share with a son should be relied upon 
or not, and whether the instances 
cited on bebalf of the defendant-res- 
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nondent could be treated as good eti- 
dence in support of the custom set up 
on behalf of the defendant. Having 
regard to the ruling of their Lord- 
ships of the Privy Council in the case 
of Beg v. Allah Ditta (1) there is no 
room left for a contention that such 
an entry unsupported by instances 
possesses no evidential value In our 
opinion, according to this ruling, it 
lay upon the plain tiff-appellant to dis¬ 
lodge the presumplion arising in 
favour of such a custom by citing in¬ 
stances to the contrary. The oral 
evidence in such cases is of very little 
value. The oral evidence produced on 
behalf of the plaintiff raa', there- 
fore, be ignored. The plaintiff 1 s docu¬ 
mentary evidence as compared with 
that of the defendant is meagre. It 
is true that moat of the instances re¬ 
lied up on behalf of the defendant are 
those of mutations, but it has never 
been held that a mutation entry is no 
evidence at all. It is evidence, but it 
is to be decided in each case whether 
having regard to the circum?.tances 
of that particular case what value 
should be attached to it. Now, of the 
instances quoted on behalf of the 
defendant D-l, D-2, D-5, D-6, D-7, 
D-8, D-ll, and D-12 are instances re¬ 
lating to Oujars. The others relate 
to jats and others ; but in this respect 
the Jats and the Oujars are to be 
treated on the same footing as the 
answer to Question 50 was given by 
all those tribes that are mentioned 
therein. Instances D-6, D-7, D-10 
and D-12 prove that a stepmother was 
given an equal share with a son It is 
unnecessary to discuss each instance 
in detail. It is encugh to say that 
taken along -with the entry in the 
Riwoj-iam the instances cited esta¬ 
blish beyond all possible doubt 
that among the Gujars of Jhelum 
k stepmother is entitled to claim 
Ian equal share with a son. The 
'mutation in favour of the defendant 
was made on the 6th of December 
1908 and ever since it has stood un- 

(1) l»917] 44 Cal. 749-44 I. A. 89— 
19 Bom. L. R. 388—12 P.W.R, 
1917—21 F LT. 310—3J M.L.J 
615—38 I. C. 354—45 KR. 1917— 
15 A.L.J. 525—21 C.W.N. 842- 
26 C.L.J. 175 (P. C.) 


challenged. This itself goes to show 
that no claim was put forward be¬ 
cause it had no chance of success in 
the face of the custom existing in the 
Jhelum District. The view taken by 
the first Court that the entry in the 
Riwaj-i-am should not be acted upon 
is opposed to the rule laid down in 
Beg v. Allah Ditta (1). 

There is no force in this appeal and 
we dismiss it with costs. 

Appeal dismissed. 
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Abdul Raoof and Martineau, JJ. 

Gopal Singh and another —Plaintiffs- 
Appellants. 

v. 

Mool Raj and others— Defendants— 
Respondents. 


First Appeal No. 1522 of 1920, 
Decided on 19th March 1924 from 
the decree of the Senior Sub. J. Guj- 
ranwala, D/-27th April 1920. 

Custom {Punjab)—Pre-emption custom in the 
town doss not necessarily exitt in quarters 
outside the to on. 


There is no cu,tom of pre-empt'ou in a 
business quarter of recent growth whioh lies 
oatside the walls of the town of GujranwaJa, 
Evidence of its existence in certain parts of 
the old town is not sufficient to show that the 
emstom exists a so in the particular quarter. 
87 P. R. 1880, 70 P. R. 1898, 84 P. R. 1910 
r ° u - (P. 558, C. 2.] 

O. C. Narang and Badri Das—for 
Appellants. 

Tek Chand and Dexoan MehrCliand — 
for Respondents. 


Martineau, J.—The plaintiffs have 
sued for possession, by right of pre¬ 
emption of 11 kanals 2 mar las, of land 
at Gujranwala, which was sold by 
defendants Nos. 1 and 2 to defendants 
Nos. 3 and 4 on the 19th Jar uary, 
1917. Of this land 4 knanals 12 
marlas, which may be called plot A, 
belonged to Mr. Harkishen Lai, 
defendant No. 1, personally, and the 
remaining 6^ kanals, which may be 
called plot B, formed part of the pro¬ 
perty of Sar.iar Amnk Singh, decea¬ 
sed, whose executors were defendants 
Nos. 1. and 2. The Subordinate Judge 
has passed a decree for plot B, whioh 
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lie finds to be agricultural land, but he 
has dismissed the suit for plot A, find¬ 
ing that that portion is urban pro¬ 
perty and that the plaintiffs have not 
proved that the custom of pre-emp¬ 
tion prevails in the locality in which 
the land is situate Both parties have 
appealed. 

The first question for decision is 
whether the land in suit or any por¬ 
tion of it is agricultural. This land 
is part of an area of 148 kanals 9 
mar as which was purchased by seve¬ 
ral persons from one Ram Das in 1906 
for the purpose, as stated in the sale 
deed, of the construction of a market 
and other buildings. The purchasers 
partitioned the area among themsel¬ 
ves, parcelled a part of it into Ahatas, 
some of which they auctioned, and also 
built a market and factories on a 
part of the lands. The site in dispute, 
which is 5 yards from the market, 
was also marked out into Ahatas, 
and defendant: 3 and 4 have built a 
factory on it. having commenced the 
building the day after the registra¬ 
tion of their deed of sale. 

We agree unhesitatingly with the 
lower Court in finding that the plot A 
is urban property. That plot was 
included in the town abarfi in the 
settlement of 1911-12, ar.d at the 
time of the sale to defendants 3 and 
4 it was enclosed by a wall, which 
as stated by D. W. 7 had been in 
existence for 3 or 4 years before the 
sale. There can be no doubt that at 
the time of the sale plot A was not 
agricultural land. 

Plot B is part of Khasra No. 2512, 
which is 14 kanals in area. Although 
that Khasra Number was formerly 
under cultivation it is shown in the 
Khasra Ginlawari as uncultivated 
during the whole of 1914 and 1915 and 
in the Rabi of 1916 It is entered as 
cultivated with chari in the Kharif 
of 1916, one Imamud-Din being shown 
as the cultivator, but this entry is 
not supported by other evidence. 
The Patwari, in saying that the 
whole of Khasra No 2512 was under 
cultivation in Kharif 1916, is speak¬ 
ing only from the entry in the 
Khasra (n'rJaioori and not fro n his 
own personal recollection, and tiie 
plaintiffs l ave not gone into the 
witness box or produced a single 
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witness to prove that the entry is 
correct. Imam-ud-Din, who is entered 
as the cultivator, is not produced, 
and no one has stated that Imam-ud- 
Din or any one else cultivated the 
land Mr. Harkishen Lai, one of the 
vendors, who has given evidence, 
does jiot say that the land in dispute 
was "ever let to Imam-ud-Din, but 
says that he has never seen it under 
cultivation. The statements of other 
witnesses for the defendants, made in 
1918, which are unrebutted, were to 
the effect that this land had not been 
under cultivation for, at any rate, the 
preceding ten years. We therefore 
think that the entry in the Khasra 
Ginlawari for Kharif 1916, to which 
no presumption of correctness 
attaches, is not of any value. It is 
also to be observed that Karam Chand 
(D. W. 1) has stated that the woll by 
which the land in dispute was former¬ 
ly irrigated is not in working order. 
We find that no only plot A, but 
also plot B, is not shown to have 
been cultivated at the time of the 
sale in 191? or for some years pre¬ 
ceding that sale, and taking into con¬ 
sideration along with this the fact 
that the land in suit is part of an 
area which wai purchased in 1906 for 
non-agricultural purposes, namely, 
for the purpose .of construction of a 
market and other buildings, we hold 
that the plaintiffs have failed to prove 
that any portion of the land in suit 
was at the time of the sale in 1917 
occupied or let for agricultural pur¬ 
poses or purposes subservient to 
agriculture or for pasture. . The 
whole of the land must therefore be 
held to be urban property. 

The next question is whether the 
custom of pre-emption has been pro¬ 
ved to exist in the locality in which 
the land is situate. The land is in a 
business quarter of recent growth 
which lies outside the walls of the 
town of Gujranwala. No instance 
has been given of the existence of a 
custom of pre-emption in that quarter 
and evidence of its existence in 
certain parts of the old town is 
not sufficient to show that the 
custom exists also in the particular 
quarter in which the land in dispute 
is situate. It cannot be said that th 
custom exists throughout the town 
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because in a judgment given on page 
18 of the printed -paper-book it was 
held by the Caief Court that the 
custom alleged to exist in regard to 
certain non-agricultural land at 
Gujranwala was not proved. But 
even if the custom does exist general¬ 
ly in' the old town it cannot on that 
account be presumed to exist in an 
outgrowth or extension of the town, 
and in this connection Kish an Dial 
v. Alt Bakhsh (L), Umar Bakhsh v. 
Abdul Karl”! (2), and Allah Ditto v. 
Muhammad Nazi - (3), are cases in 
point. 

The first of these cases related to 
property situated in a bazar which 
was a little way from the town uf 
Batala and had grown up within the 
last 25 years. It was held that the 
plaintiff in order to succeed must 
prove positively that a custom of 
pre-emption existed in that particular 
quarter, and that he had failed to 
prove this. 

The same view was taken in Umar 
Bakkah v. Abdul Karim { 2), it being 
held that from the existence of a 
custom of pre-empbion applicable to 
sites within the original limits of the 
town of Batala it could not be deduc¬ 
ed that the same custom would apply 
to land occupied by business premises, 
which was situated in an outgrowth 
of the town. 


and machinery which they have 
erected. 

We dismiss the plaintiffs’ appeal 
(No. 1522 of 1920) with costs, and ac¬ 
cepting that of the defendants (No. 
2165 of 1920) we reverse the decree of 
the lower Court and dismiss the suit 
with costs throughout. 

Appeal dismissed. 
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Scott-Smith and Harrison, J.I. 

Uurdit Singh an l other* — Petition¬ 
ers. 

v. 

The Crown —Opposite Party. 

Criminal Revision No. 1160 of 1923, 
Dejided on 7th March 1924, from the 
Additional Sessions Judge Lahore. 

Criminal P. C., S. 108—Husband is person 
aggrieved by imputing unchastity to his 
wife. 

In the caie of defamation of a married wo¬ 
man her husband is a person aggrioved within 
the meaning of S. 198. 14 Mad. 379 ; 25 Bom. 
151 (F. B.); 15 M. L. J. 224 ; 32 Cal: 425 Foil. 
23 P.R. (Cr.) 1881 Dist. [P. 560 C. 2j 

Tchhar Chand —for Petitioners. 

Public Prosecutor — for Opposite 
Party. 

Referring order. 


In the third case, namely, Allah 
Ditto v. Muhammad Nazir (3), it was 
held that a new abadi of the town of 
Hafizabad, which consisted mostly, 
if not entirely, of shops, and extended 
up to the old quarters of the town, was 
toDe regarded as a distinct sub-divr 
sion of the town for purposes of pre¬ 
emption. 

We hold therefore in agreoraent 
with the lover Court that the plain¬ 
tiffs have failed to prove the exis¬ 
tence of e custom of pre-emption in 
the locality in which the land in suit 
is situate. The suit consequently 
fails and it is unnecessary to go into 
the further question whether the 
vendeee would be entitled to compen¬ 
sation for the cost of the building 

(1) (1890187 P. R. 1890. 

(2) 11898] 70 P. R. 1898. 

(3) 11910] 84 P.R. 1910-7 I. C. 716— 

102 P.W.lt 1910. 


Moti Sagar, J.—The Additional 
Sessions Judge of Lahore has report¬ 
ed this case to the High Court under 
S. 438 of the Criminal Procedure Code 
with a recommendation that the con¬ 
viction of the present petitioners 
under S. 500 oi the Indian Penal Code 
be quashed. Tne facts are briefly 
these:—In a criminal case under S. 
456 of the Jndian Penal Code the peti¬ 
tioners appeared as oefence witness *s 
and in their statements made certain 
imputations against the character of 
one Mt. Ram Rakhi, wife of Kesar 
Mai, who is the complainant in this 
case. Kesar Mai thereupon brcught 
a complaint under S. 500 of the Indian 
Penal Code against eaoh of the four 
petitioners with the result that eaoh 
of them was couvioted and sentenoed 
to two months’ rigorous imprison¬ 
ment. The learned Sessions Judge is 
of opinion that the conviction cannot 
be sustained inasmuch as the person 
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defamed is not the complainant but 
his wife Mt. Ram Rakhi. In coming 
to this conclusion the learned Sessions 
Judge has followed Daood v. Empress 
(1) in which it has been held that under 
S. 499 of the Indian Penal Code the 
reputation to be harmed must be the 
reputation of the very person concern¬ 
ing whom the imputation is made and 
not of seme other person. There is no 
doubt that this authority is directly in 
point and supports the learned Ses¬ 
sions Judge in his view. A contrary 
view, however, has been held by ihe 
Bombay High Court in a Full 
Bench case reported as Chholalal 
Lallubhai v. Nathabhai Bechar (2). 
The Madras High Court is also of 
opinion that in a case in which a 
married woman is defamed by the im¬ 
putation of unchastity her husband is 
the person aggrieved by the defama¬ 
tion upon whose complaint the Magis¬ 
trate may take cognizance of the 
offence unde S. 198 of the Code of 
Criminal Procedure, vide Chellam 
Naidu v. Ramasami i3 ! . The learned 
Judges there observed that the repu- 
tion of a husband is so intimately 
■connected with that of his wife that 
it would be unreasonable to hold that 
the defamation would ordinarily be 
not as hurtful to his feelings as it is 
to those of his wife. n my opinion 
the view taken by the Bombay and 
Madras High Courts is -the sounder 
view, and I am inclined to think that 
the expression “some person aggrie¬ 
ved ’’ in S. 198 of the Criminal Pro¬ 
cedure Code is not necessarily limited 
to the person defamed but has a wider 
significance and includes also a hus¬ 
band who is undoubtedly a person 
aggrieved by the imputation of un- 
ohastity of his wife with whom he is 
living. As there is a conflict of 
authority upon this point between 
this Court and other High Courts in 
India, and as the question is one of 
great importance l think it woul be 
proper if the case was decided by a 
Division Bench, i accordingly refer 
thecas« to a Division Bench. 

,1) [1881J 22 P.R. iCr.) 1884. 

<2) [1900] 25 Bom- 151—2 Bom. L.R. 

665 (F.B.) 

(3-[1891] 14 Mad. 379—1 M.L.J. 

242. 
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JUDGMENT 

Scott-Smith, J.-The facts are 
given in the referring order. The 
point which we have to decide ie 
whether when a married woman is 
said to have been defamed, her hus¬ 
band is a person aggrieved within the 
meaning of S. 198, Criminal Procedure 
Code, so as to enable a Court to take 
cognizance of an offence under S. 500, 
Indian Penal Code, upon a complaint 
made by him. The learned Sessions 
Judge was of opinion that the Court 
could not take cognizance of ’such 
complaint, and he based his opinion 
upon the case of Daood v. 
Empress (1), That case, however, ap¬ 
pears to us to be distinguishable. 
There the husband prosecuted the ac¬ 
cused persons for defamation of him¬ 
self though the imputation was sail 
to have been made concerning his 
wife. The Chief Court held that the 
conviction could not bo sustained be¬ 
cause there was no imputation con¬ 
cerning the husband of the woman 
though there might be defamation of 
the woman herself. The learned 
Judges did not consider the meaning 
of the expression “ person aggrieved" 
in S. 198, Criminal Procedure Code. 
Its meaning was considered by a 
Division Bench of the Madras High 
Court in Chellam iVaidu v. Ramasami 
(3) and it was held that when a marri¬ 
ed woman is defamed by the imputa¬ 
tion of unchastity, her husband is a 
person aggrieved, upon whose com¬ 
plaint the Magistrate may take oog 
nizance of a complaint under S 198, 
Criminal Procedure Code. This view 
was followed by a Full Bench of the 
Bombay High Court in Chliotalal 
Lal'ubhai v. Nathabhai Bechar (2), 
one Judge out of five dissenting. In 
AnanU.a Gcundan v. The Kimj Em¬ 
peror (i) the view taken in the earlier 
Madras case was followed. In Tha 
lcar Das Sar v. A lhar Chandra Hissir 
(5) where the alleged offence was de¬ 
famation imputing unchastity to a 
Hindu widow, it was held that her 
brother with whom she was residing 
at the time, was a “person aggriev¬ 
ed ” within the terms of 3. 198, Cri¬ 
minal Procedure Code. The Judge* 


(4) 

(5) 


1901 

1904 


15 M.L. J,224-2Cr. L.J. 381. 
32 Cal. 425. 
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considered the case reported as Chho~ 
total Lallubhai v. Nathabkai Bechar 
( 2 ), and expressly disagrted from the 
view expressed by Ranade, J., the dis¬ 
senting Judge. 

We fully agree with the view of 
the major-ty of the Full Bench in the 
case of Chhotalal Lillubhai r. Natha- 
bhai Bechar (2) and of the Madras 
High Court in the case of Anantha 
Ooundan v. King Emperor (3) and hold 
that in the case of defamation of a 
married woman her husband is a per¬ 
son aggrieved within the meaning of 
S. 198, Crimina 1 Procedure Code. 

We therefore see no reason to in¬ 
terfere with the order of the Magis¬ 
trate convicting the petitioners and 
reject the application for revision. 

Application rejected. 
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Harrison and Zafar ali, JJ. 

Qurubakhsh Sin?*-Plaintiff— Ap¬ 
pellant. 

▼. 

Bhagwan Singh— Defendant—Res- 
pendent. 

91 S : \ N °- l 6 ^ 0 192 0 , Decided on 

21st April 1923, from the decree of 
District Judge Amritsar, D/-14th June 

- f?J!H taUOn - Ac } A : 1 ’ -Governs a suit by 
a legatee against co-legatee. y 

^ 9]0leavi “gtbo whole of his 
property to his two sons G aQ d B by a will 
The two legatees lived at peace with each 
other until recently and in the year 1919 G 

for hfs * ha 8U * fv? ain "‘ hii «><ler brother b’. 
for bis share in the estate, -whioh ha said B 

had appropriated in its entirety. 

Held-, that Art, 133 aDplied and that the 
suit was m tune. 1922 M. 457 Ref. [P 562 0 2J 

fJ a F ai °u and & Lala Jagan Nath— 
tor Appellant. 

Lala Badri Das-f or Respondent, 
two the Whole of his property which 

he averted in the document to be 
self-aocimred. The two legatees lived 
at peaoe with each other until raoent- 
1924 L/71 & 72 


ly and now in the year 1919, Gur- 
bakhsh Singh brings a suit against 
his elder brother Bhagwan Singh for 
his share in the estate, which he says 
Bhagwan Singh has appropriated in 
its entirety. It has been held by both 
the lower Courts that the suit is 
barred by limitation, that Art. 123 
does not apply, and that under Art. 
120 also the suit is barred. On second 
appeal it is contended that, even if 
Art. 120 applies, six years have not 
elapsed since a demand was made by 
the plaintiff 'and, therefore, the suit 
it within time and further that Art 
123 does apply and govern the case. 
So far as Art. 120 is concerned, the 
plaint does not disclose the aate of 
any demand but merely states vaguely 
that a demand was made. Counsel 
for the appellant contends that, under 
these circumstances, it is for the 
defendant to prove the negative that 
no demand was made within six years 
and that it is unnecessary for him in 
his plaint even to state that he has 
a cause of action within limitation. 
F,,r .this view he can adduce no 
authority and we find that, as the 
plaint does not disoiose a demand 
within six years, even if Art. 120 did 
govern the case the suit would be 
clearly barred by time. 

As to Art. 123, the real question is 
the apphcabihty of Maung Tun Tha 
v. 3/a r/iit (l) and whether the view 
taken by the Full Bench of the 
Madras High Court in 43 Madras 
Law Journal \Zam\ndar of Bhadra - 
chalam & Patavancha v. Venkata,Iri 

legacy or fora share of a residue 
bequeathed by a testator may^be 
brought within 12 years and it 
been held hitherto that the suit must 
be a g ain9t * P^son who lawfully 

• 2 ST V A 96- 

oZ M, L. J, 71—21 M L T Q 7 

38 I. C. 809—-21 C. Vww 

26 C. L. J. 169-9 L. B. R llZ 

10 Bur. L. T. 138 (PCI * 

^ , Mad - l 57—46 Mad. 190— 

•43 M.L.J. 486-U922) M.W N sis 

-16 L- W. 369-70 I. 
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represents the estate of the deceased 
and that it does not govern a case 
against an executor de son tort. The 
Privy Council ruling Maung Tun Tha 
v. Ma Thit (l) doubtless dealt with a 
case in which the parties were Bud¬ 
dhists and a question of Buddhist 
custom was involved. It is quite 
clear, however, that the suit was 
against an executor de son tort, and 
their Lordships observed at page 387 
[of I. L. R.J tiiat proof of the custom 
having failed the plaintiff was entitl¬ 
ed to bring his suit to assert “ a right 
which he was at liberty to assert 
within any period that was not out¬ 
side the period fixed by Art. 12* of 
the Indian Limitation Act as the 
jperiod within which a claim must be 
made for a share of property on the 
death of an intestate.” The fact that 
in the present case there was a Will 
does not affect the position, for the 
Article applies equally to the case 
of an intestate's estate and to one 
in which the deceased has left a Will. 
Counsel contends that where two men 
are nominated as beneficiaries ur.der 
a will they are not legatees and the 
estate conferred upon them is not a 
legacy, but he cannot explain what 
they are if not legatees. Before the 
Madras High Court the question was 
argued at considerable length and it 
was held that Art. 123 applies to 
suits for legacies against any person 
rightly or wrongly in possession of the 
estate under such circumstances, that 
he is bound to deal * ith it as the estate 
of the deceased and that it, therefore, 
applies to suits for legacies against 
an executor de son tort. Here the 
defendant was certainly entitled under 
the will to a portion of the estate, hut 
be is none-tho less an executor de son 
tort and, as explained by the Chief 
Justice of Madras, at page 500 [of M. 
L. J ] of the ruling. “ an executor do 
son tort takes all the liabilities of an 
executor and it would be a curious 
thing if claims to legacies against an 
executor were not barred until the 
lapse of 12 years but claims against 
executors de son tort were barred in 
a shorter period That this Article 
applies to persons other than the 
executors in possession of an estate 
has been decided in several cases. 
The Privy Council ruling is then 
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referred to and it is explained that 
what was there decided was that Art. 
123 applies to a olaim to a share of an 
estate against co heirs in possession. 
We accept this view as obviously 
correct and indeed we are unable to 
understand how the Privy Council 
ruling admits of any other inter¬ 
pretation. We find that the suit was. 
instituted within time We accept the 
appeal and remind the case for deci¬ 
sion on the merits. Costs will follow 
the event. 

Appeal accepted. 
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Scott-Smith and Fforde, JJ. 

Hafiz Feroz-wl-Din Ahmad —Plain¬ 
tiff—Appellant. 

v 

Sardar Shah and others —Defend¬ 
ants—Respondents. 

S. A. No. 2017 of 1920, Decided on 
2nd April ’924, from the order of 
the District Judge Lahore, D/ -29th 
April 1920. 

(a) Muhammadan Lau—Gift and hiba-bil- 
iwa z— Possession is unnecessary in biba-bil- 
iwaz unlike in gift. 

A Hiba-bil-iwaz has incidents very different 
from those of a simple gilt inasmuch as the 
taking of possession is nocossary to validate 
a gift puro and simple, wbereas in the case 
of a hibabil-iwaz tho taking of possession is 
not necessary. (F 563 C 21 

(b) Evidence Act. S. y3—Parties an I repre¬ 
sentatives — Re/iresestatives of parties to a 
deed. 

Parties'cannot bs al'owod to adduce evi¬ 
dence to prove contrary to the terms of deed 
of gif*, that the transaction was in reality » 
hiba-bxl-iuaz. [P 5G-O 4J 

Des Raj Suiohney —for Appellant. 

Ram C ha fid Manchanda —for Res¬ 
pondents. 

Scott-Smith, J.—This is a second 
appeal from the order of the Lower 
Courts dismissing the plaintiff’s suit 
for possession of cortain lar d m 
Mouzang gifted to him byChaudhri 
Nabi Bakhsh by a registered deed or 
gift, dated the 14th March 1907. the 
suit was brought on the 12th March 
1919, in other words two days before 
the expiration of 12 years from the 
date of gift. At the time when the 
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suit was brought Sardar Shab, res¬ 
pondent and Mehtab Shah bis brother 
were in possession as vendees from 
Chaudhri Shaja-ud-Din. the son of 
Cbaudhri Nabi Bakhsh to whom 
Sardar Sbah and Mehtab Shah al¬ 
leged it bad been gifted by his father. 
The Court? below held that plaintiff 
had never obtained possession of 
the land and that therefore there 
was no valid gift in his favour in 
accordance with the Mahammadan 
Law which requires that a gift to be 
valid must be with possession. To 
get over the difficulty about posses¬ 
sion plaintiff alleged that though the 
deed was executed as a deed of gift 
pure and simple in consideration of 
many years* friendship yet in roality 
Rs 1,000 was paid by him to the 
donor ar.d that the deed was really 
what is known as a hiba-bil-iwaz, and 
that to validate such a transaction 
the giving of possession is not neces¬ 
sary. The Lower Court dismissed the 
suit holding that plaintiff was pre¬ 
cluded by S. 92 of the Indian Evi¬ 
dence Act from producing oral evi¬ 
dence to prove that the transaction 
was a hiba-bil-iwaz c-oncrary to the 
terms of the de^d which shows that 
it was a gift pure and simple. 

In appeal it is contended firstly 
that S.92 doesnotbar the admission of 
oral evidence to prove the real nature 
of the transaction and that in any 
case the chief defendants are not the 

representatives-in-interest of Chaudhri 

Nabi Bakhsh, a party to the deed. 
t inally It was urged that under 
proviso (2) to S 92 Indian Evidence 
Act plaintiff is entitled to prove the 
existence of a separate oral agree- 
ment as to a matter on which the 
deed of gift was silent. As regards 
the applicability of S. 92 Counsel 
referred us to Maung Kyin v. Ma 

Han Ln iu^' S “ r °j u, ' / ™ v. Isab 
Hahlar (2), and Sukumari D r bi v. 

~(D 119 sTTTcai. 32u— 44 I. A. 236- 

! 5 p A ! L t J t1 ? 25 -33 M.L J. 648- 

3 Pat L. W. 185—6 L. W ?;7— 

22 C.W.N. 257-23 M. L. T. 36- 

r ,r, J - l75 ~42 IC 642-20 

30°0% L, ?- 2 J 8 ~ (1918 J W. N. 

eOO—9 L. B. R. 114—n Rur 

, L-T* 21 ’ ( p -C.) Ur * 

(2) 1922 Cal. 258. 
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Kalipada Makerjea (3). None of these 

authorities appears to me to be in 

point. Moreover, in Saraj-ud-din’s 

case the Judges quoted a dictum of 

Huda, J. in Jidaa Jan Bibi v. Sheikh 

Baktar ( i). in which it w. s pointed 

out that a hiba-btl-iwaz has incidents 

very different from those of a simple 

gift. This is clear from the very 

fact that the taking of possession is 

necessary to validate a gift pure and 

simple whereas in the case of a hiba- 

bil-iwaz the taking of possession is 

not necessary, see in this connection 

Mulla's Muhammadan Law, 7th Edi- 

tion, page 123, Khajooroonissa y. 

Rowshmi Jahan (5\ and 10 C. W. N 

786 (P. C.) The same is the view 

of Sheikh Ameer Ali at page 63 

of Volume I of his Muhammadan 
Law. 

I also do not consider that proviso 
(2) to S. 92 has any applicability 
to the facts of the oresent case. It 
cannot be saiu that the payment of 
Ks. 1,000 as consideration is a sepa- 
rate oral agreement not inconsistent 
with the terms of the document itself 

Fnr/h" th T \ meanin « of the proviso, 
further. I have no difficulty in hold¬ 
ing that Sardar Shah and Mehtab 
tshali are the representatives-in-in- 
terest of Chaudhri Nabi Bakhsh, 
the original owner of the property 
for they represent his estate so far 
as the property in suit is concerned. 

1 am therefore, of opinion that 
the Courts below were right in hold¬ 
ing that plaintiff could not be allow- 
ed to adduce evidence to prove con- 

gift that h tK l * rmS ° f the deed of 

gift that the transaction was in 
reality a hiba-bil-iwaz. 

I would, therefore, dismiss the ap- 

pond ™. h ° 0StS *’ S " dlr Sh * h ’ "► 

The appeal has alreadv been dis¬ 
missed as against the representa- 
tives of Mehtab Shah who died whilst 
the^appeal was pending in this 

Appea l d ism t ssed. 


3 1918] 45 I. C. 13. 
t 1920 24 C. W. N. 926. 

(5) [1876] 2 Cal. 184-3 I. A. 291— 
2* W.R. 36—3 Sar. 629 
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Campbell, J. 

Muhammad Saddiq and others — 
Plaintiffs—Appellants. 

v. 

Khuda Bakhsh and others —Defen¬ 
dants—Respondents. 

S. A. No. 256 of 1924, Decided on 
7th April 1924, from the decree of the 
District J. Ambala, D/-3rd October 
1923. 

o * Muhammadan Law—Alienation Mother be¬ 
ing de facto guardian can't alienate minor's 
interest in immoveable property so as to bind 
the infants. 

Under the Muhammadan Law a person who 
has charge of the person or property of a minor 
without being his legal guardian and who may 
therefore be conveniently called a de facto 
guardian has no power to convey to another 
any right or interest in immoveable property 
which the transferee can enforce against the 
infant; n>r can suoh a transferee if let into 
possession of the property under such unautho¬ 
rised transfer resist an action in ejectment 
on behalf of the infant as a trespasser. 45 
Cal. 878 P. C. Foil. [C. 564, C. 2) 

j Sagar Chand —for Appellants. 

Shamair Chand and Amar Nath 
Chona —for Respoadents. 


custody of boys upto the age of 7 and 
the girls up to the age of puberty. 

Both parties appealed to the Dis¬ 
trict Judge and in their memorandum 
of appeal the plaintiffs distinctly 
asserted in paragraph No. 3 that Mt. 
Rahiman was not their lawful guar¬ 
dian. 

The learned District Judge accepted 
the appeal of Khuda Bakhsh and 
dismissed that of plaintiffs holding 
that both sales had been directly for 
the benefit of the plaintiffs who were 
then minors. No specific reference 
is made in his judgment to the plain¬ 
tiffs' contention that Mt. Rahiman 
was not their lawful guardian but at 
the end of the judgment the following 
passage occurs:— "Mt. Rahiman being 
the de facto guardian of the appel- 
lants at the time of the sale was 
competent to alienate on their behalf 
for consideration and necessity, pro¬ 
vided it was for their benefit.” 

In Imambandi v. Mutsaddi (1), their 
Lordshipa of the Privy Council set 
themselves to lay down a definite 
rule on the question of how far and 
under what oircumstances according 
to the Muhammadan Law a mother’s 


Campbell, J.— In this suit plain¬ 
tiffs who are the sons of Mt. Rahiman 
sued for possession of certain land 
sold by Mt. Rahiman purporting to 
act as their guardian to one Khuda 
Bakhsh. The plaintiffs alleged that 
the sale was neither for consideration 
nor for necessity, and also alleged 
that Mt. Rahiman was not legal guar¬ 
dian of the plaintiffs. 

The defendants were Mt. Rahiman 
and Khuda Bakhsh. Mt. Rahiman 
admittted the correctness of the plaint. 
Khuda Bakh->h asserted that the sales 
were for consideration and necessity 
and denied the allegation that Mt. 
Rahiman was not the plaintiffs legal 
guardian. 

The trial Court framed no issues 
•n the second point but decided that 
one of the two sales was binding on 
the plaintiffs and the other wa c not- 
The trial Court also recorded a finding 
that Mt. Rahiman was a proper guar¬ 
dian of the plaintiffs during their 
minority, referring to paragraph 107 
«f Wilson’s Anglo-Muhammadan Law 
which deals not with guardianship of 
property but with the question of the 


dealings with her minor son’s pro¬ 
perty are binding on the infant, and 
the rule which they declared was that, 
•‘under Muhammadan Law a person wb®i 
has charge of the person or property of a 
minor without being his legal guardian, and 
who may therefore be conveniently called a 
de facto guardian, had no power to convey 
to another any right or interest in immoveable 
property which the transferee can enforce 
against the infant; nor can such transferee, 
if let into possession of the property under 
such unuthorised transfer, resist an action id 
ejectment on behalf of the infant as a tres- 
paswr.” ■. , 

If, therefore, the parties t© the 
present suit are governed by Muham¬ 
madan Law the decision of [th® 
learned District Judge in the passage 


quoted above is clearly wrong. 

It has been argued, however, by 
Mr. Shamair Chand for Khuda 
Bakhsh, respondent, that under o- 3 
of the Punjab Liws Act in questions 

(1) [1919] 45 Cal. 878-45171773^ 
35 M.L.J. 422-16 A.L.J. 800 
24 M.L.T. 330-28 C.LJ- £09- 
23 C W.N. 50-5 PvL.W. 276 
47 I. C. 513-20 Bom. L. 
1022- (1919) M. W. N. 91—9 u 
W. 518 (P. C.) 
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regarding guardianship the rule of 
deoision is firstly any custom applica¬ 
ble to the parties concerned, that the 
present parties being Arains they 
are presumably governed by agricul¬ 
tural custom that under the riwaj-i- 
am of the Ambala District, as embo¬ 
died in the answer to question No. 24 
on page 13 of Whitehead'sfCustomary 
Law of the Ambala District, 1921, the 
mother is by custom the legal guar¬ 
dian of a minor next after the father 
and that this rule applies to all agricul¬ 
tural tribes of the district. This raises 
a question into which the lower 
Courts have not entered, but of which 
the determination is necessary for 
the proper disposal of the suit. There 
has been no decision by the learned 
District Judge of paragraph 3 of the 
plaintiff’s memorandum of appeal, 
and I do not agree with Mr Sharaair 
Chand’s contention tha* this ground 
must have been expressly given up 
before the learned District Judge. 

The Lower Appellate Court must 
decide whether Mt. Rahiman was or 
was not the legal guardian; if it holds 
that she was not, a further question 
may arise whether the plaintiffs are 
obliged by law to restore the benefit 
obtained by them, if any, to the 
▼endee. The decision that Mt. 
Rahiman was entitled as de facto 
guardian to alienate the property, I 
hold it to be erroneous on the present 
oontents of the record and for that 
reason I accept the appeal, set aside 
the decree of the Lower Appellate 
Court and order both appeals filed 
before him to be decided again with 
reference to the above remarks. 
Costs in this Court will follow the 
event. 

Appeal accepted. 
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Shadi Lal, C. j. and Lumsdkn, 

Mt. Husain Bibi —Defendant—> 
pellant. 

Hayat and others— PIaintiffs—R 
pondents, 

S. A. No. 2306 of 1920 Decided 
1st May 1923, from the decree of t 
District Judge, Sialkot, D/- 
August 1920. 1 


Custom — Punjab — Ancestral property — Cha¬ 
racter is not lost by female intervening. 

A daughter who succeeds ia default of male 
heirs simply acts as a cooduit to pass on the 
property and does mt alter its character from 
ancestral to non-aocestral merely because she 
happens to be a female. 32 PR. 1895 (F.B.) 
74 P.R. 1899 16 P.R. 1903 Foil. [P. 566 C. 1] 

Mukund Lal Puri —for Appellant. 

Lala Joti Sarup —for Respondents. 

Judgment.—One Jana, a Jat by 
caste. and a resident of Mauza 
Fatehgarh, in the Daska Tahsil of 
the Sialkot District, was succeeded by 
a daughter named Mt. Janan accord-] 
ing to the Revenue Records, but des-| 
cribed by the lower appellate Court asj 
Mt. Izzat Bibi or Izzat Khatun. This, 1 
lady had four sons one of whom was; 
named Mahwan. Mahwan had a son 
Allah Ditta who died leaving a 
widow Mt. Fazl Bioi. On the latter’s, 
death a dispute has arisen over the 
estate of Allah Ditta, this estate 
consisting partly of proprietary land 
and partly of occupancy rights. The 
ri»al claimants are the daughter of 
Allah Ditta who supports her claim 
by an allegation that her husband 
was accepted as a lehana dainad and 
the defendants of the other sons of 
Mt Janan. The latter have brought 
this suit for possession cf the whole 
estate. The Trial Court granted them 
a decree in respect of the proprietary 
land but dismissed the claim so far as 
the land held under occupancy rights 
was concerned. Both parties appeal¬ 
ed unsuccessfully to the Distriot 
Judge and the daughter of Allah 
Ditta has now come up to this Court 
on second appeal. 

The only points urged before us 
are (a) that the Courts below were 
wrong in holding that the property in 
regard to which a decree has been 
given is ancestral, (I) ( b) that it had 
been fully established that the appel- 
1 ant s husband had been accepted as a 
khana damad. 

In respeot of (a) no attempt is made 
to deny that the property was owned 
u the common ancestor, and 

the arguments addressed to us are 
based on the faot that the property 
descended through Mt. Janan. It is 
urged that on this account the pro¬ 
perty has lost its ancestral oharaoter, 
that oharaoter being dependent on 


566 Lahore Balwant Rai v. Niamat Khan (Moti Sagar, J.) 


1924 


purely agnatic descent This question 
is, however, concluded by the Full 
Bench decision Lehna v. Thakri (1) 
where it was held by the majority of 
the Judsces, constituting the Bench 
that a daughter who succeeds in de¬ 
fault of male heirs simply acts as a 
conduit to pass on the property and 
does not alter its character merely 
because she happens to be a female. 
This decision was tacitly approved in 
Jai Dial v. Santu (2) and Kala Singh 
v. Buta Singh (3) and, so far as we are 
aware, has not been doubted in any 
published judgment of this Court. In 
the face of this authority, appellant’s 
contention that the property is not 
ancestral must obviously fail. 

The assertion that appellant’s hus¬ 
band was accepted as a khana dumad 
is supported by no evidence of any 
value and is directly negatived by the 
fact that, on the death of Allah Ditta, 
the property passed to his widow and 
not to appellant and her husband who 
indeed appear to have taken up their 
residence in the village only after 
Allah Ditta’s death. 

It follows from these 6ndings that 
the appeal must be dismissed with 
costs and we order accordingly. 

Appeal nisrmssed. 


( 1 ) 

( 2 ) 

(3) 


1895 

1899 

1903 

1903. 


32 P.R. 1895 (F. B.) 

74 P.R. I8i)9. 

16 P.R. 1903—38 P.L.R. 
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Moti Sagar, J. 

Balwant Rai— Plaintiff. 

T. 

Niamat Khan awl others —Defend¬ 
ants. 

Reference Case No. 5 of 1923, 
Decided on 22nd May 1923, from 
the District Judge, Lahore with 
his letter No. 352, D/- 29th March 
1923 

Civil P. (?., 0. 46 R . 1 — Questions on sanction 
applications can't be reftrred . 

6.46, R. 1, of the Civil Procedure Code 
refers to such questions only as may arise in 
the trial of the suit and not to questions 
arising on application for sanction to prosecute 
which cannot in any sense of the word, be 
considered as a trial of a suit. [P 567 C 1] 

Shamair Chand—ior Plaintiff. 

Ghulam Mohyuddin and Mallik 
Mohammad Hussain —for Defendants. 


Order.—One Niamat Khan brought 
a suit for redemption of a house at 
Muzang against Balwant Rai and 
others in the Court of Pandit Omkar 
Nath Zutshi, Subordinate Judge of 
Lahore. In the course of this suit 
Niamat Khan produced a receipt for 
Rs 1,100 purporting to have been 
signed and executed bj Balwant Rai 
and claimed that he should be given 
credit for this sura in the accounts. 
Thedefendant, Balwant Rai, repudiat¬ 
ed the receipt and alleged that it was a 
forgery. The Subordinate Judge sent 
the receipt to Mr. Brewster, Govern¬ 
ment. Expert at Calcutta, for his 
opinion, who reported that it did not 
bear the signature of the defendant, 
and that it was forged The Sub¬ 
ordinate Judge, agreeing with the 
opinion of the Expert, held the receipt 
to be a forgery and disallowed the 
item. After the decision of the suit 
Balwant Rai made an application to 
the Subordinate Judge for sanction to 
prosecute Niamat Khan for producing 
a false receipt. The Subordinate 
Judge ordered notice to issue to the 
respondent on the 3rd of January 
1923. Before this application could 
come on for hearing Pandit Omkar 
Nath Zutshi was transferred aad was 
succeeded by Ba wa Kanshi Ram. On 
the day of hearing a preliminary 
objection was taken on behalf of the 
respondent that the Court of the Sub¬ 
ordinate Judge was not a permanent 
Court an ’ that, therefore, Bawa 
Kanshi Ram had no jurisdiction to 
entertain the application. Relianoe 
was placed in support of this conten¬ 
tion on Phina Singh v. Empress (1)j 
Emperor v. Dauli (2); Muhammad 
Ishaq v. Muqim-ud-din (3); Maula 
Baksh v. Lai C and (0 and Jio Lai 
v. Phogo Mai (5). The petitioner, on 


U) 

( 2 ) 


(3) 


1889 

1909 


25 P.R. 1889 (Cr.) 

6 P.R. 1909 Cr.—12 
P.W.R. 1909 Cr.—2 I.C. 812- 
104 P.L.R. 1909-10 Cr.L.J 158. 
[1913] 7 PR.Cr. 1913 - 2fi7 
P.LR. 1913-19 I.C. 178-H 
Cr.L.J. 178. T 

(4) [1915] 23 P.R.Cr. 1916-37 LG 

473—18 Cr.L.J. 121. ^ Q . 

(5) [1918] 22 P.R. 1918^Cr.--34 
P.W.R. 1918 Cr—47 I.C. 286- 
19 Cr.L.J. 914—138 P.L.R. 191»- 
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the other hand, relied on a recent 
judgment of this Court by Mr. Justice 
Martineau reported as Tara Chan-l r. 
Emperor (6), in which a contrary 
view was taken. The learned Sub¬ 
ordinate Judge, finding that there was 
a conflict of authority upon this point, 
has referred the matter to this Court 
for decision under 0 46, R. 1 of the 
Civil Procedure Code. 

In ray opinion this reference is 
incompetent and the section under 
which it has been made is altogether 
inapplicable. The section provides 
that where before or on the hearing 
of a suit or an appeal in which the 
decree is not subject to appeal, or 
where, in the execution of any such 
decree, any question of law or usage 
having the force of law arises, on 
which the Court trying the suit or 
appeal, or executing the decree, enter¬ 
tains reasonable doubt, the Court 
may, either of its own motion or on 
the application of any of the parties, 
refer the matter to the High Court 
for decision. I do not think that an 
application for sanction to prosecute 
is a suit or an appeal within the 
meaning of this section. Moreover, 
it seems clear from the wording of the 
section that the only questions which 
can be referred to this Court aie those 
whioh arise pending the trial of the 
isuit and that no questions which 
arise subsequent to the hearing of a 
suit except those which arise in the 
execution of a decree can form the 
subject of reference under this section. 

I have no hesitation in holding that 
O. 46, R. 1 , of the Civil Procedure 
pode refers to such questions only as 
Imay arise in the trial of the suit and 
potto questions arising on appli- 
Joation for sanction to prosecute which 
cannot, in any sense of the word, be 
considered as a trial of a suit. I think, 
therefore, that the Subordinate Judge 
had no power to make this reference 
and I decline to answer the question 
The reoord will be returned, to the 
Subordinate Judge who will dispose 
or the case according to law. 

Reference not answered. 


(6) 1922 Lah. 479-23 Cr.L.J. 451- 
65 P.L.R. 1922. 
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Abdul Raoof, J. 

Bagh Singh — Defendant — Peti¬ 
tioner. 


Bhagwan Das—Plaintiff — Respon¬ 
dent. 

Civil Rev. Petition No. 15 of 1923, 
Decided on 28th March 1923, from 
the order of the S. J. 1st Class Delhi, 
o\~ 19th Decs tuber 1922. 

★ 7. P. Code 3. iO—Rifuul to stay suit — 
Wo revision lies—C. P. Code, S. t!5. 

No revision lies against an order refusing 
to stay a suit under S. 10 of the Civil Proce¬ 
dure Code, there biin^ no case decided within 
S. 115. 1923 L. 69 ; 1933 L. 54, 42 A. 409 & 43 
A. 564. F. B. Rel. on. 

B. Tek Chant —for Petitioner 

Kanwar Dalip Singh —for Respon¬ 
dent. 

Judgment.—This is an application 
for revision made against an order 
refusing to stay a suit under S. 10 of 
the Code of Civil Procedure. A preli¬ 
minary objection is taken to the hear¬ 
ing of this petition by Mr. Dalip 
Singh on the ground that no revision 
lies against the order as no case has 
been decided. In support of his con¬ 
tention he has relied upon the follow¬ 
ing rulings 

Mela Ram v. Rishi Kesh (1), Firm 
Ishar Das Dharm Chan t of Amritsar 
v. Firm Buta Mal-Durga Das of 
Amritsar (2), Sultanat Jahan Began v. 
Sundar Lai (3) and Buddhoo Lai v. 
Mewa Ram (4). 

In my opinion, all these cases 
support the contention of Mr. Dalip 
Singh. It is true that there are cer- 
tain decisions the other way also to 
T h atte ntion has been oalled 

by Mr. Tek Chand, the Counsel for 
the applicant, but I find that the 
preponderance of the authorities is in 

favour of Mr. Dilip Singh s conten- 
tion 

I, therefore, accept the preliminary 
objection, and reject this application 
for revision with costs. 

Application rejected. 


(1) 1923 Lah. 69. 

(2) 1922 Lah. 54. 

(3) [1920142 All. 409—58 I. C. 90— 

18 A. L. J. 431. 

(4) [1921143 All. 564-63 I. C. 15— 

19 A. L. J. 558 (F. B.) 
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Scott-Smith and Fforde, JJ. 

Dil Bahadui Convict—Appellant. 

v. 

Emperor —Respondent. 

Criminal Appeal No. 51 of 1923, 
Deoided on 23rd February 1923, from 
an order of the Additional Sessions 
Judge, Amritsar, D/- 7th December 
1922. 

♦ Criminal P. C„ S.SS9—Sessions Judge can 
order commitment. 

A S»asione Judge is Competent to order the 
conmitment of an accused person to whom 
cooditional pardon has been tendered if he 
finds that the conditions of tho pardon have 
not been fulfii ed. 24 C. 492 ; Diet. 42 C. 856; 
31 P. R. 1904. Foil. [p 569, C lj 

Pir Taj-ud-Din —for Appellant. 

The Public Prosecutor —for Respon¬ 
dent. 

Judgment—The appellant Dil 
Bahadur has been convicted of hav¬ 
ing murdered Alam Singh and has 
been sentenced to death under S. 302 
of the Indian Penal Code. 

The facts are fully detailed in the 
long and careful judgment of the 
Sessions Judge and we need not 
recapitulate them. The body of the 
victim was discovered on the morning 
of the 12th April 1922. He had been 
last seen in the company of the appel¬ 
lant in Chhaju Mal-Duni Chand’s 
Dharamsala near the Amritsar Rail¬ 
way Station. Birbal Munshi of the 
Dharamsala had an occasion to go to 
the Police Station on the morning 
whin the body was discovered. On 
enquiring for the Than dar he was 
informed that the latter bad gone to 
Raniwala bagh. On proceeding there 
he saw the body of the deceased and 
identified it as the body of a man 
who had put up at the Dharamsala on 
the previous day together with the 
appellant. Upon this evidence the 
appellant was interrogated by the 
Police and he thereupon admitted 
that, at the instigation of one Kharak 
Bahadur, he, together with Kharak 
Bahadur and a certain Kharke, had 
murdered the deceased. Kharak 
Bahadur and Kharke were arrested 
and tried for the murder and the 
appellant turned approver. On receiv¬ 
ing pardon conditional upon turning 
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a PProver he gave a very long and 
J®ry detailed narrative not only of 
th e crime, but of all the circumstan¬ 
ces which led up to it. This state- 
m ent is summarised in the judgment 
°f the learned Sessions Judge and we 
need not set it out here. It is quite 
clear that if that statement is to be 
believed the appellant assisted the 
two men Kharak Bahadur and Kharke 
in murdering Alam Singh in the 
manner described with so much parti¬ 
cularity. At the trial of those two 
men the appellant resiled from the 
statement upon the strength of whioh 
he had been given the pardon, and 
the result was that there was not 
sufficient evidence for a conviction 
and the two accused were necessarily 
acquitted. 

In consequence of his refusal to 
give evidence his pardon has been 
forfeited, and he has been tried for 
complicity in the murder, convicted 
and sentenced to death. 

As to his guilt there can be no 
doubt, his own statement has all the 
inherent appearance of truth, and his 
story is corroborated by the fact of 
his having produced for the Police 
the kukri with which he alleged that 
the crime was committed. This 
weapon he produced from under some 
leaves close to the spot where the 
murder took place. 

The technical point was raised on 
behalf of the appellant that the 
forfeiture of the pardon should have 
been ordered by the Magistrate who 
granted it and not by the Sessions 
Judge and Queen-Empress v. Manick 
Chandra >1) was relied upon in sup¬ 
port of this plea. 

That case, however, was decided 1 
under the old Criminal Procedure 
Code then in force which has been 
radically altered by Act V of 1898, 
and the effect of the alteration is that 
the decision relied upon can no longer 
be regarded as an authority. This 
has been expressly decided in Shashi 
Rajbanshi v. Emperor (2), where tho 
present law on the subject is fully 
discussed. 


(0 [1897] 24 Cal. 492. 

(2) [1915] 42 Cal. 856-18 Cr. L. J- 
65-26 I. C. 657—19 C.W.N. 295. 
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The point was also expressly decided 
tin King-Emperor v. Kadu (3), a Full 
Bench ruling of this Court, where it 
was held that a Sessions Judge is 
competent to order the commitment 
of an accused person to whom condi¬ 
tional pardon has been tendered if he 
finds that the conditions of the pardon 
have not been fulfilled. 

In the case before us the Sessions 
Judge has found that the conditions 
of the pardon have not betn fulfilled, 
and he was, therefore, clearly entitled 
to commit the appellant for trial. The 
appellant did not plead the pardon in 
. bar at the trial. At the former trial, 
when he was put in the witness-box 
• as an approver, he did not even 
attempt to fulful the conditions upon 
which the pardon had been preferred ; 
but stated that he knew nothing of 
the murder. Before the Committing 
Magistrate he declared that the state¬ 
ment made upon the conditional 
pardon was false, and had been 
induced by Police pressure. The 
Sessions Judge has quite rightly found 
that the pardon has been forfeited 
and he has also quite rightly conclud¬ 
ed that the statement upon which 
the pardon was conditioned, and 
which the appellant subsequently 
retracted, was true in all essential 
particulars. We are accordingly of 
opinion, that the appellant has been 
rightly convicted. 

In view, however, of the fact that 
the accused did not take a leading 
part in the crime, and acted under the 
influence and at the instigation of the 
principal perpetrators, and in view 
also of his youth, we do not think he 
should suffer the extreme penalty. 
We accordingly dismiss the appeal 
and affirm the oonviction but alter 
the sentence to one of transportation 
for life. 

Appeal dismissed 

Sentence altered. 


(3) [1904] 31 P. R. 1904 Cr.-176 
-P. L. R. 1905—1 Cr. L. J. 1082. 
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Lumsden, J. 

Abdul Qadir —Appellant. 

v. 

Muhammad Ibrahim Khan —Respon* 
dent. 

Criminal Appeal No. 262 of 1923, 
Decided on 16th June 1923, from an 
order of the Sessions J. Sialkot, D/-3rd 
January 1923. 

* (o) Criminal P. C. t S. 195—Delay if not 
explained is fatal. 

There is no limitation fixed for applications 
for sanction to prosecute but, in such cases no 
time should be lost in instituting proceeding*. 
Delay obviously tends to prejudice the person 
against whom proceedings are to be taken. 

IP. 569, C. 2 ; P. 570, C-11 

* (6) Criminal P . C.. S. 196 — Grounds for 
sanction. 

Sanotion should not bo granted unless there 
is a reasonable ezpeotution of a oonviction. 

[P' 570. C. 11 

G. C. Nc.rang—ior Appellant. 

Sagar Chand— for Respondent. 
Judgment.—This order disposes 
also of the connected Appeal No. 263 
of 1923. It appears that the appel¬ 
lant, along with a number of other 
persons, was sent up for trial for 
offences committed under S- 17 of the 
Criminal Law Amendment Act, 1908, 
on the 18th November, and 1st Decem¬ 
ber 1921. All the accused were dis¬ 
charged by the Magistrate who held 
that the facts proved didnotconstitute 
an offence under the Section in ques¬ 
tion. In that case two of the prosecu¬ 
tion witnesses were a Police Sub- 
Inspector named Muhammad. Ibra¬ 
him Khan and a Head Constable 
called Ata Muhammad. Some six 
months after the order of dioharge, 
appellant put in applications under 
S.195, Cr.P.C. for sanction toproseoute 
these two witnesses for perjury. These 
applioations have been rejected by the 
learned Sessions Judge from whose 
order these appeals have been pre¬ 
ferred. 

As pointed out above, the applica¬ 
tions were not made until six months 
after the discharge of the appellant. 
It is, no doubt, true that there is no 
limitation for application of this 
kind fixed but I am in entire 
agreement with the views expressed 
by the Allahabad High Court [Fata 
Ram v. JRisal (1) ] to the effeot that in 

(D [19101 7 A.L.J. 50-5 I. C. 469— 
11 Cr. L. J. 140. 
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such cases no time should be lost in 
instituting proceedings In the pre¬ 
sent case the appellant has no valid 
excuse for the great delay that has 
occurred. He alleges that owing to 
fear he could take no action and that 
fear was not alleged until the publica¬ 
tion of some communique by Govern¬ 
ment This explanation is entirely 
unconvincing. On the other hand, 
it is significant that the applications 
were put in after the Trial Magistrate 
and the Deputy Commissioner had 
been transferred from the District. 
Delay of this kind obviously tends to 
prejudice the person against whom 
proceedings are to be taken. The 
Trial Magistrate would probably have 
been a valuable witness but as he has 
retired from the service he is r.o 
longer available, while the Deputy 
Commissioner who was a witness in 
the case, has gone to another part of 
the Province and his attendance could 
be secured only at considerable in¬ 
convenience. I hold, therefore, that 
these applications should have been 
rejected on account of their belated 
presentation. 

The appeals must fail also on an¬ 
other ground. Tt is a well established 
principle that sanction should not be 
granted unless there is a reasonable 
expectation of a conviction. In the 
present cases the learned sessions 
J udge Y as, after making every possible 
allowance in favour of the appellant, 
come to the conclusion in the course 
of a lengthy order that no perjury has 
been committed. After hearing and 
considering the arguments addressed 
by both parties I amsatisfied that there 
is no likelihood of a conviction. The 
word intentionally* in S. 193, Indian 
Penal Code, cannnot be ignored and 
there is nothingto suggest tnat if any 
of the statements made oy the witnes¬ 
ses were untrue, they were untrue to 
the knowledge of the defendants. The 
latter were dealing on both occasions 
with crowds and it is esly to under¬ 
stand how mistake* could arise and 
no sanction can be granted in respect 
of such mistakes. 

It follows that both the appeals 
must de dismissed and 1 order accor¬ 
dingly. 
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Martineau, J. 

Ballu Mal —Petitioner. 

v. 

Hardawari Mal —Respondent. 

Civil Rev. No. 850 of 1923, Decided 
on 3rd May 1924, from the order of 
the District Judge Karnal, D/-24th 
October 1923. 

(a) Guardians and Wards Act,(VIII of 1890), 
S 19 (a) —No guurdi in of minor married 
female is to be appointed unless husband is 
unfit. 

S. 19 (a) probihits the Ciurt from appoint¬ 
ing a guardian of the person of a minor 
girl who is married and whose husband ii not, 
in the opinion of the Court, unfit to be the 
guardian of her person. (P 571, C 1) 

♦ (b) Guardians and Wards Act 8 - 11 —A 
person to ichom notice ought t j have been is¬ 
sued but was not issued can apply for 
revision. 

A person who is not made party to the pro¬ 
ceedings in a guardianship case but to whom 
a notice should have baoa issued under S. 11 
of the Guardians and Wards Act as a person 
interested in the matter of the appointment 
of a guardian is eutitled to move the High 
Court to interfere in revision. IP 570, 0 2) 

(c) Hindu Law — Marriage. 

A marriege is not invalidated for want 
of the guardian’s consent. [P 571, 01) 

Shamir ChamI —for Petitioner. 

Jagan Nath and Sugar Chanel—for 
Respondent. 

Martineau, J. —This is an applica¬ 
tion by one Ballu Mal for revision 
of an order passed by the District 
Judge of Karnal appointing the res¬ 
pondent, Hardwari Mal, to be the 
guardian of the person of his 
niece, Pista. 

The petitioner was not made a 
party to the proceedings in the Lower 
Court, but he is certainly a person 
to whom a notice should have been 
issued under S. 11 of the Guardians 
and Wards Act, since he has, as 
found by learned District Judge, been 
married to the minor, and being a 
persen interested in the mutter of the 
appointment of a guardian he is 
entitled to move this Court to inter¬ 
fere in revision, see Jhandeshun v. 
Baij Nath (1). 

(D [1915] 1 O.L.J. 761-27 I.C. 121- 
18 O. C. 66. 


Appeal dismissed. 
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The minor was given in marriage 
to Ballu Mai by her sister’s husband 
Telu Mai without the consent of 
Hardwari Mai. But the contention 
of counsel for the respondent that 
the marriage was brought about by 
force or fraud, and is, therefore, in¬ 
valid is not correct. There is no al¬ 
legation that the minor was defraud¬ 
ed or that the marriage was per¬ 
formed against her will. She has 
taken no objection to the marriage, 
and in fact it seems that she wishes 
to remain with her husband. It is 
Hardwari Mai who objects to the 
marriage, and the fact is that Telu 
Mai hurried on the marriage in order 
to forestall him, but this fact would 
not render the marriage invalid, for 
it has been held in (Jajja Hand v. 
Emperor (2) that a marriage is not 
invalidated by the want of t e 
guardian’s consent. 

The Lower Court has overlooked 
8. 19 (a) of the Guardians and Wards 
Act, which prohibits the Court from 
appointing a guardian of the person 
of a minor girl who is married and 
whose husband is not, in the opinion 
of the Court, unfit to be the guardian 
of her person. The learned District 
Judge, while he is of opinion that 
Telu Mai is unfit to be the minor’s 
guardian, has expressed no opinion as 
to the fitness or unfitness of Balu 
Mai and that is the point to be 
decided. 

I accept the application, set aside 
the order of the learned District 
Judge, and direct him to pass a fresh 
order after issuing notice to Ballu 
Mai and hearing him and determining 
whether Ballu Mai is unfit to be 
guardian of the person of the minor. 
The parties will bear their own costs 
xn this Court. 


Revision allowed. 
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Full Bench 

Shadi Lal, C. J. Broadway and 
Harrison, JJ. 

Saltan Singh — Defendant—Peti¬ 
tioner. 

v 

Murli D/tar and others —Plaintiffs— 
Respondents. 

Mis. Case No. 412 of It*23, Decided 
on 2nd April 1924, Petition for leave 
to,appeal in Jivil Appeal No. 2617 of 
1919. D/- 8th March 1923. 

* Civil P. C. % S. 109 (a) —Final order, 
what is -Determining factor is not uhither the 
decision of the Trial Court if restored by the 
Privy Council would put an end tit suit 
altogether but whether the order decides the 
cardinal issues in the *uit—Matter ofprc.ce 
dure can never be a cardinal issue—Issue 
dealing with rights may nr may not be 

The determining fa:tor is not the effect on 
the suit, a decision in favour of t^e applicant 
would hive, if the propoied appeal to the 
Privy Council were successfu 1 , but the imme¬ 
diate effect on the sui:of theorier sought to be 
appealed against. An * rier is a 41 final order u 
within the meaning of S. 109 (a) only if it 
decides, or has the effect r f deciding the cardi¬ 
nal isbu* in the suit, (that m an issue going to 
the foun Jatiou of the suit) and thu* disposes 
of the rights of the partiei m tho litigation, 
it beirg permissible to oxa nine not only the 
order, but, the circumsta ices of the case with 
a view to ascertaining the effect of the o dor 
on tho suit. It is the mature of the or.lor 
sought to be appealed against that determine 
the right to appeal, ana a i ord*r is a 44 final 
order ” within the meaning of S. 109 (a) only 
if it puts an ond to the litigation between the 
parties cr disposes s;> substantially of the 
matters in issue between t-iem as to kave 
merely subordinate or ancil’ary matters fn r 
de ° , 1 f lon -, . IP. 578, 0 2 ; P 579.C 1] 

The pleadings oi the p >ruos gave rise 
flowing, issues, (1) is too sanction 
of the Collector defective (2) Hive plaintiffs 

* k-i IO V r Sf* iD ‘ he , trust • Tqc trial Court, 
while bolding that the consent of the Cslleotor 

was not ope.i to any valid obje. tiou, dismissed 

X*“'i ltm ! n ° on the giMiud that the 
plaintiffs did uot have such an interest in the 
trust as would ont.tle them to mainiaiu the 

°“ ap £ 0a L y the plaintiffs a Division 
Benoh of the High Court d ssentod from this 

?«, k. US ! 0D : aad deo,dod that the Plaintiffs had 
established such interest in the trust as was 
coa cmplatod by s _ 93 and remanded the case 
ior trial on the remaining issues. 


(2) 2 Lah. 288. 


• 4 tIU 


. viuer OI iQ© t^uurt am no 

SSffi a ‘final order.- The test is not whe 
ther the decision of the trial Court, if restore 

5sa .S ,V L 0ott,lC i!f w °“ ld put an end *0 »h 

suit altogether. The deiermiDatioo of th 

thAi. 6 !. depead “ oalyupou tho nature o 
the issue itself but also upon its importance a 

compared with that of the other points arisini 
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in the suit. The test laid down by the Privy 
Council in 47 C. 918 is by no means a certain 
one; a matter of procedure can Dever be 
treated as a cardioal point in the suit. Nor 
can an issue, which djes not dispose of the 
rights of the parties belong to that category. 
There may, however, be other issues in a 
case which deal with the rights of the parties, 
but every one of them canLot be held to be 
a carciDal point. It is impose.ble to lay down 
any hard and fast rule which would solve the 
problem in every cas?, ar d it is the duty of 
the Court to determine in each case whether 
the order sought to be appealtd against com¬ 
prises a d-c sion on a crucial issue which goes 
to the root of the case or whether it is a mere 
interlocut ry order. 15 Bom. 155 ; 17 All. 112; 
22 All. 220 ; aud 47 Cal, 918 Foil, Issacs & Son 
v. 8abstein (1916) 2 Z. B. 139 ; Salomon v. Ear¬ 
ner (1891) 1 Q. B. 734 aui Bozsom v. The Altrin¬ 
cham Urban District Council (1903) 1 K.B. 547 
Foil. (P 580, Cl, 2] 

Shamair C liana, and Sagar Chand 
—for Petitioner. 

Kanwar Daltp Singh, and Diwan 
Ram Lai —for Respondents. 

Broadway, J. —Three days before 
his death, which occurred on the 21st 
January 1907, one Balkishan Das 

B.A. executed a will of which he ap¬ 
pointed Baldco Pershad and Rai 

Bahadur Sultan Singh, the executors. 

Under the terms of this will the 
creation of certain trusts was con¬ 

templated. 

The phintilfs, certain Khatris of 
Delhi haring obtained the sanction 
required by S. 92 of the Civil Proce¬ 
dure Code, instituted a suit against 
the said executors, charging them 
with haring failed to carry out the 
trusts and having misapplied the 
trust funds, asking for their remoral 
and the preparation of a scheme of 
management etc., and claiming rendi¬ 
tion of accounts. 

The defendants contested the suit 
on rarious grounds and one of the 
issues settled was. “ Have the plain¬ 
tiffs an interest in the trust ?” The 
learned District Judge, without go¬ 
ing into the merits of the case, deci¬ 
ded this issue against the plaintiffs 
and dismissed the suit. The plaintiffs 
appealed to the High Court and a Di¬ 
vision Bench consisting of Mr. Justice 
Harrison and myself, held that the 
plaintiffs had an interest entitling 
them to sue, accepted the appeal and 
remanded the suit to the trial Court 
for disposal on the merits. The de- 
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fendants then applied to this Court for 
leave to appeal to His Majesty in 
Council against this order of remand. 
Objection was taken to the grant of 
the necessary certificate on the 
ground that the order sought to be 
appealed against was not a ‘ final 
order ’ within the meaning of that 
expression in S. 109 (a) of the Civil 
Procedure Code. 

For the applicants-defendants it 
was contended that an order was a 
‘ final order ’ and therefore appeal- 
able, whenever the decision of the 
trial Court, if upheld by the Judicial 
Committee, would finally dispose of 
the main issue in the suit, a conten¬ 
tion that appeared to be supported by 
the decision in 62 I. C. 776 (Cal.) On 
the other hand it was argued that an 
appeal was competent only when the 
order sought to be appealed against 
finally decided the rights of the part¬ 
ies in the suit a view supported, inter 
alia by 71 I. C. 339 (Oudh). Owing 
to this apparent conflict of authori¬ 
ties Mr. Justice Harrison and I refer¬ 
red thematter to aFullBench for deci¬ 
sion as to which of those two views 
should be adopted by this Court, and 
whether the order in the present case 
was a ‘ final order ’ carrying with it 
the privilege of an appeal. 

These questions have been argued 
before this Full Bench by Mr. Shamir 
Chand for the applioants-defendants 
and Mr. Dalip Singh for the opposite 
party (plaintiffs). 

Mr. Shamir Chand contended that 
the test to be applied was that enun¬ 
ciated by the Calcutta High Court in 
62 I. C. 776 and urged that the order 
in this case was a 1 final order ’ inas¬ 
much as if their Lordships 6f the 
Privy Council were to restore the de¬ 
cision of the trial Court on the issue 
in question, the suit would come to 
an end. In addition to 62 I. C. 776 he 
cite.l the following authorities as sup¬ 
porting his contention :— 15 Bom. 
155 P. C. 17 All. 112 P. C. 21 A. L. J. 
686, 29 All. 184, 49 I C. 520 (Oudh), 
45 I. C.. 192 (Patna), 1922 Mad. 510 
35 Cal. 618, 47 Cal. 918 and 1922 P. C. 
237. 

On the other hand Mr. Dalip Singh 
contended that orders of remand deal¬ 
ing with questions relating to the 
frame of the suit, or jurisdiction, or 
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locus standi were merely interlocutory 
directing procedure, and decided no 
jusue that could be regarded as a car¬ 
dinal one, and that to decide whether 
an order was appealable the test 
applicable was the one laid down 
in 1924 Oudh 81. Applying that 
test, he urged that the order 
in the present case was not a ‘ final 
order ’ within the meaning of S. 109 
(a) of the Civil Procedure Code. 

He criticised the authorities cited 
by Mr. Shamair Chand, claimed that 
47 Cal. 918 supported his own conten¬ 
tion and referred to 52 P. R. 1907, 23 
All. 152 and 220, 25 All. 629, 3L All. 
545. 33 All. 391, 38 All. 150, 42 All. 174 
1 A.L.J. 26, 5 A.L.J.57, 1922 Bom. 383, 
40 Cal.635,18C.L.J. 124, 2 C.W.N. cccl. 
4f I. C. 681 (Cal.) 38 Mad. 509, 45 I.C. 
29( (Patna), 67 I. C. 991 (Patna) and 
60 I. C. 208 (Oudh). 

Of the authorities cited at the Bar 
the most important are pronounce¬ 
ments of their Lordships of the Privy 
Council reported in 15 Bora. 155, 17 
All. 112, and 47 Cal. 918, and I shall 
refer to them at some length. 

In 15 Bom. 155 the plaintiff in the 
suit alleged that the defendant was 
accountable to him upon several 
elaims. 

Tbe defendant alleged that he had 
legal defences to every one of those 
olaims, and that he was not accoun¬ 
table at all. It had been held that 
the legal defences set up were valid 
as to come of the claims, and invalid 
as to others, “ and therefore that the 
defendant must account." The decree 
did not, in so many words, declare the 
liability of the defendant but it 
“ directed accounts to be taken which, 
he was contending, ought not to be 
taken at all." 

It was held chat the form of the de- 
oree was “ exactly as if it affirmed the 
liability of the defendant to some¬ 
thing on eaoh one of these claims, if 
only the arithmetical result of the 
aooount should be worked out against 
him." 

Lord Hobhouse then goes on to say 
,l Now that question of liability was 
the sole question in dispute at the 
hearing of the cause and it . is the 

cardinal point of the suit. 

The real question in issue was the 
liability, and that has been determi- 
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ned by this decree against the defen¬ 
dant, in such a way that in this suit 

it is final.that is finally 

determined against him and there¬ 
fore.the decree is a final 

one within the meaning of S. 595 of the 
Code ” (S. 109 (a) of the presentCode). 

In 17 All. 112 the plaintiff rested 
her claim on a certain document 
which she alleged operated as a will 
and under which certain of the defen¬ 
dants had acquired the properties in 
suit which they had conveyed to her. 

On tbe evidence led the trial Court 
found that novalid willhad been made 
and dismissed the suit. On appeal 
the High Court deoided the validity of 
the will in favour of the plaintiff and, 
purporting to act under S. 562 of the 
Civil Procedure Code ‘O. 41, R. 23 of 
the present Code) remanded the cause 
for disposal of the remaining issues. 
A subsequent application for a certi¬ 
ficate to appeal to the Privy Coun¬ 
cil was refused on the ground that the 
order was not a final one. 

Special leave to appeal was applied 
for and granted. The reasons for 
granting leave were given by Lord 
Hobhouse who said. 

“ The next (defence) went to the foundation 
of the plaintiff's claim, being a deoial that 
Ibn Ali made aoy valid gift to the grantors of 
the plaintiff. The Sub rdm te Judge took 
the evidence and beari the case. He deoided 
against the plaintiff on tbe quest on of Ibn 
Ali’ssuit which defeated the suit, and made it 
unnecessary to give judgment on he other issu- 
e«. Too plaintiff ap 'OdleJ.frjin this decree, and 
the High Cou. t deoided that Ibn Ali had made 
a valid gift and tney rema idei the caieunder 
S 56$ of the Oivil Pr-oedurj Cole to be dis¬ 
posed of on the other issues according to law.” 

He then points out that leave to ap¬ 
peal had been refused by the High 
Court on the ground that the remand 
was under S. 56! of the Civil Proce¬ 
dure Code and that it was “ the esta¬ 
blished practice of the Court to treat 
such orders of remand as not being 
final orders,” and proceeds “ Probably 
the practice referred to is quite cor¬ 
rect. But then the remand contem¬ 
plated by S. 562 is one made in a 
case where the first Court has dispo¬ 
sed of the suit on a preliminary point 
so as to exclude evidence of essential 
facts. That is not the present case 

. .To establ sh the will of 

Ibn Ali was the first step in the 
plaintiff’s case, and on her failing to 
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do that, her whole suit failed, but 
that does not make the point a preli¬ 
minary point decided so as to exclude 
essential evidence. Nor does it ap¬ 
pear that ary such evidence was ex¬ 
cluded." 

He then holds that the remand order 
fell more properly under S. 565 and, 
referring to 15 Bom. 155 held that 
“In this case the will of Ibn Ali is 
the cardinal point of the suit, and as 
after the decision of the High Court 
that can never be disputed again, 
their order is final, notwithstanding 
that there may be subordinate inqui¬ 
ries to make." 

It will be seen that in each of these 
cases what was looked at was the 
order against which an appeal was 
sought and in each of them it was held 
that the said order was final because 
it decided the cardinal point in the 
suit, what remained to be done being 
regarded as suboroinate, 

In 47 Cal. 18 suits for alleged 
breaches of certain contracts for the 
sale of cotton had betn instituted. 
Each contract contained an arbitra¬ 
tion clause and the defendants applied 
for a stay of proceedings under S. 19 
of the Indian Arbitration Act. 1899, 
with a view to the issues being re¬ 
ferred to arbitration under the clause. 

The trial Court granted the applica¬ 
tion but on appeal the Judicial Com¬ 
missioners of Sindset aside the orders 
of stay. Leave to appeal was granted 
by the Judicial Commissioners on the 
ground that if the stay applied for 
had been granted it would have finally 
terminated the suits. At the hearing 
of the appeal a preliminary objection 
was raised as to whether the orders 
appealed against were final orders 
within the meaning of S. 109 (a) of 
the Civil Procedure Code. The ob¬ 
jection was allowed by the Board, 
Viscount Cavesaying that “ an order 
is final if it finally disposes of the 
rights of the parties. The orders now 
under appeal do not finally dispose 
of those rights, but leave them to be 
determined by the Court in the 
ordinary way." 

Coming now to the other cases 
cited; In 1924 All. 119 leave to ap¬ 
peal was granted in the following 
circumstances : — Jercain persons had 
obtained a mortgage decree in 


their favour and in execution of 
this decree had exhausted all 
the property covered by the de 
cree without having satisfied their de¬ 
mand. They applied to the first 
Court for the preparation of the de¬ 
cree covering the unsatisfied balance 
under the provisions of 0. 34 R. 6 of 
the Code of Civil Procedure. The 
judgment-debtors objected that the 
application for a decree under the 
aforesaid rule and order was barred 
by limitation. The execution Court 
allowed the objection and dismissed 
the application. On appeal the High 
Court held that the application was 
within time and ordered that the appli¬ 
cation should be readmitted and dispo¬ 
sed of in accordance with law. Under 
the circumstances this order amount¬ 
ed to a direction that a decree under 
0. 34 R. 6 of the Civil Procedure Code 
should be prepared, the details 
being left for the Execution Court to 
settle. 

17 All 112 P. C. was referred to and 
it wag held that the order in ques¬ 
tion disposed of one substantial ob¬ 
jection raised by the judgment deb¬ 
tors to the decree-holders, applica¬ 
tion and that even if the said order 
was not a final one leave to appeal 
should be accorded. 

In 62 I. C. 776 the placitum pro¬ 
bably goes beyond what was inten¬ 
ded to be laid down in the judgment. 
A suit had been dismissed on the 
ground that the trial of the ques¬ 
tion raised in it was barred b the 
result of a decision, in an earlier 
suit which had been pending when 
the present suit was instituted. The 
opposite view was taken by the 
High Court and the case was re¬ 
manded for trial on the merits. 17 
All. 112 and 35 Cal. 618 were refer- 
red to and leave to appeal was 
granted on the ground that “the de¬ 
cision of the High Court was in res- 
pect of a cardinal issue in the suit, 
and therefore was a final decree for 
the purpose of appeal to His Majes¬ 
ty in Council.” 

I do i ot think 29 All. 184 P. C. af¬ 
fords any assistance. The main ques¬ 
tion appears to hava been whether 
one Raja Mukand Singh was the 
son of Raja Partab Singh. The first 
Court held that he was nat as the 
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evidence showed that he was the 
adopted son of Raja Kishan Singh 
and the suits were dismissed. This 
finding was reversed on appeal by 
the High Court who remanded the 
cases, under S. 562 of the Civil Pro¬ 
cedure Code to the Trial Court for a 
decision on the other issues. It is 
not clear what these other issues 
were, but the finding arrived at vas 
obviously one which went to the 
root of the case. An appeal was pre¬ 
ferred to the Privy Council and the 
report does not show that the fina¬ 
lity of the order was questioned. 

In 49 I. C. 520 (Oudh) the suit was 
based on a bond. The defendant 
pleaded limitation as one of the main 
defences. The first Court gave effect 
to this plea and dismissed the suit. On 
appeal the suit was held to be with¬ 
in time and the suit remanded, 
under Order 41 rule 23, for trial 
on the merits. Leave to appeal was 
granted on the ground that as the 
plea of limitation was the main and 
substantial defence the order was a 
final one and leave to appeal should 
be granted. In his concurring judg¬ 
ment Daniels, A. J. C. points out 
that Limitation was “the only do 
fence; which goes to the root of the 
claim.” 


45 I. C. 192 »3 Pat. L. .1. 339 is ; 
decision of the Patna High Court 
in which while Miller, C. J. held tha 
the order was final and appealabl 
Chapman, J, was of opinion that thi 
order was interlocutory, merely di 
recting procedure. 

Sir Dawson Miller considered tha 
it was ‘ not easy and perhaps irapos 
sible to reconcile the numerous de 
cisions that have been given witl 
regard to the meaning of the wr>rd 
decree or final order and siinila 
expressions in the different Higl 
Courts of this Country” hut referrei 
to 5 Bom. 155 and came to the con 
elusion that the decision of the Higl 
Court in execution proceedings am 
\ ‘ de . cr . e0 ” as defined ir 
Procedure Code 
1922 Mad. 510 is a decision of thi 
Madras High Court. A suit foi dis 
solution of partnership and takint 
of accounts was dismissed as bein 
barred by limitation. On appeal thi 
High Court reversed the finding am 


remanded the case to the trial Court 
with a direction to frame a prelimi¬ 
nary decree and taice further procee¬ 
dings according to law. Leave to 
appeal to the Privy Council was 
granted on the ground that the 
order was final inasmuch as it 
finally disposed of the rights of the 
parties. 47 Cal. 918 was followed. 

In 35 Cal-61 b it was held ihatthe 
cardinal point in the suit was whe¬ 
ther a notice issued under S. 167 of 
the Bengal Tenancy Act had been 
properly served. The trial Court had 
dismissed the suit holding it had not. 
The High Court took a different 
view and held it had been properly 
served and remanded the case to be 
tried out on the remaining issues. 
Leave to appeal was granted. 

1922 P. C. 237 doe« not carry the 
matter any further. Leave to appeal 
had been granted by the High Court 
and a preliminary objection was 
taken at tin hearing that the order 
under appeal was not final as it 
directed the taking of accounts with¬ 
out a finding as to the liability to 
account. The objection was disal¬ 
lowed without any discussion and it 
would appear that this case would 
clearly come within the purview' of 
the discussion in 15 Bom. 155. 

m 52 P. R. 1 907 a suit had been dis¬ 
missed on the ground that the plain¬ 
tiff had no Incus .standi to sue. The 
decision was reversed on appeal by 
the Chief Court and the case reman¬ 
ded for a decision on the merits. 
Leave to appeal to His Majesty 
in Council was refused as it was hel j 
that tbe order sought to be appealed 
was not a final one as it did not de¬ 
termine the suit. 

In 23 All. 152 P. C. the High Court 
bad held that an order by an Exe¬ 
cution Court disallowing mesne pro¬ 
fits for a period of more than six 
years was a final order open to 
appeal and this view was upheld by 
the Privy Council. Lord Hobhouse 
says in the course of his judgment 
His (the Execution Court’s) decision 
is a final one in its essence and 
would be so equally whether it stood 
alone or was combined with deci¬ 
sions on other points. It resembles 
in principle a decree f« r acoount 
made at the hearing of a 
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case, which is final against the par¬ 
ty denying liability to account and 
is appealable.” An obvious re¬ 

ference to 15 Bom. 155 which was, 
however, not specifically cited. 

In 23 All. 220 P. C. a decree had 
been granted ex parte and an appli¬ 
cation under S. 108 Civil Procedure 
Code 1898 had been summarily dis¬ 
missed. The High Court set aside 
the dismissal of the application to 
set aside the ex parte decree and re¬ 
manded the case, under S. 562 Civil 
Procedure Code, to be disposed of on 
the merits. Leave to appeal was 
granted and it was held by their 
Lordships of the Privy Council, on 
an examination of the order and the 
judgment on which it was based that 
“the true intendment of the order 
was that the first Court was to decide 
the application under S. 108, Civil 
Procedure Code anew and in accord¬ 
ance with law and that therefore the 
appeal to the Board was incompe¬ 
tent, the order not being a ‘final 
order." 

In 25 All. 629 the suit had been 
dismissed as barred by time. The 
High Court had reversed this deci¬ 
sion and, holding the suit to be with¬ 
in limitation, had remanded the case 
under S. 562 Civil Procedure Code 
for decision on the merits. An ap¬ 
plication for leave to appeal was 
refused it being held that an order 
of remand under S. 562 Civil Pro¬ 
cedure Code was not appealable lo 
His Majesty in Council though it 
may possibly be so if it had the 
effect of deciding finally the cardinal 
point in the suit. 17 All. 112 was 
referred to. 

In 31 All. 545. one Mt. Sohan Bibi 
had brought a suit for “a declara¬ 
tion that a transfer of certain pro¬ 
perty effected by a compromise and 
a decree be declared to be null and 
void so far as she herself was con¬ 
cerned, upon the death of one Mt. 
Manki Bahu the widow of one Babu 
Harish Chandra.” 

It had been found that Mt. Manki 
Bahu had validly adopted. Mt. Sohan 
Bibi’s father Alt. Manki Bahu had 
compromised a suit against her by 
which compromise certain property 
had been transferred. A decree had 
been passed on this compromise. 
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It was this compromise and decree 
and the transfer effected thereby, 
that were attacked in this suit which 
had been dismissed by the trial 
Court on the ground that Mt. Sohan 
Bibi was not entitled to maintain it 
and that it was barred by limita¬ 
tion. The appellate Court while 
affirming the adoption differed as to 
the right to sue and limitation and 
remanded the suit. 

A certificate was refused on the 
ground that the question of adoption 
was not ‘‘the cardinal point" in the 
case and that the order sought to 
be appealed had determined only a 
part of the case leaving other 
matters still to be determined. 17 
All. 112 was discussed at length and 
distinguished. The view taken ap¬ 
pears to have been that an order of 
remand which decides only one of 
the important issues in a suit can¬ 
not be a ‘final order-’ 

In 33 All. 391 the suit had been 
dismissed by the trial Court as bar¬ 
red by S. 43 of the Civil Procedure 
Code (now Order 2 Rule 2). The 
High Court found that the suit was 
not concluded by S. 43 Civil Proce¬ 
dure Code and remanded the case 
for a decision on the facts. Leave 
to appeal was refused after a con¬ 
sideration of 17 All. 112; it being 
held that the order was an interlocu¬ 
tory one. 

In 38 All. 150 the Ganges Sugar 
works Company applied under para¬ 
graph 17 of the second Schedule to 
the Civil Procedure Code to file an 
alleged contract to submit to arbi¬ 
tration. The trial Court dismissed the 
application on the sole ground that 
the agreement was invalid, not be¬ 
ing under the seal of the Company. 
The High Court reversed this deci¬ 
sion and remanded the case under 
Order 41 Rule 23 of the Civil Pro¬ 
cedure Code for trial on the other 
issues. An application for leave to 
appeal to His Majesty in Council 
against the order of remand was 
made and was refused by a Full 
Bench of the High Court. It *J S 
recognised that the meaning of the 
expression ‘final order’ was no 
clear and that the cases in the vari¬ 
ous High Courts where the ques¬ 
tion as to wbat was a ‘final order an 
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had been discussed and decided in Council was refused on the ground 
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were conflicting. The application 
was dealt with on its own circum¬ 
stances and it was held that although 
the decision of the High Court was 
upon a very important issue in the 
suit, it did not finally deoide the 
dispute between the parties as there 
were still other defences set up 
which remained to be decided and 
the order of remand was therefore, 
not a ‘final order.’ 

In 42 All. 174 the issue decided by 
the order of remand in favour of the 
plaintiffs was that the suit was not 
barred by the rule of res julicata. 
Leave to appeal to the Privy Coun¬ 
cil was refused and it was held that 
appeals to His Majesty in Council 
in matters interlocutory in their 
nature should only be allowed to be 
preferred when the decision puts an 
end to the litigation and finally de- 
oides the rights of the parties. 

In 1 All. L. J. 26 a suit for a de¬ 
claration that certain property was 
endowed for the purposes of a mos¬ 
que and for other charitable pur- 
poses was dismissed on the ground 

S !m* he purview of 
?ol 39 , of fcbe £. vil Procedure Code 
1882 (now S. 92) and the consent 
necessary thereunder had not been 

hiwVw c.°o n on a £ peal the Hi « h °ourt 
TRR 9 S ' ? 39 Cml Procedure Code, 
1882 did not apply an d no consent 

ZVnA»r 6 f SS(lT J- The suit wa9 re¬ 
manded for disposal on the merits. 

An application for leave to appeal to 

h 1 Li^ 8 ? t L in ^ 0Uncil was ref used, 
it being held that no cardinal issue 

tion o/fh 136 5° in 5 }° the founda- 
tion of the suit, had been determin- 

: d JV h6 r ° rdGr in ( l uesti ou which 

^ a r h - er hf° re DOt a ‘ final 0rder ’ giv- 

ln K a right to appeal. 

In 5 A. L. J. 57 two of the pleas 

ra * sed " erd that th ® *=uit was bar 
red by limitation and also by the rule 

rlkd 8 Z “T The 11131 Court over¬ 
gave effect to 6 thf , t0 limitation but 
»nd difmiteed the "lult £ 

•h.xt 

‘be plea of ™ ShV ”, but h «ld that 
remanded the -- Was bad and 
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that the order of remind dil not 
have the effect of determining a 
cardinal point in the suit. Refer¬ 
ence was made to 2 C. W. N. ccci 
where a plea of limitation was deci¬ 
ded in favour of the defendants but 
reversed on appeal. Leave to appeal 
to the Privy Council had been re¬ 
fused and special leave to appeal 
was applied for. Their Lordships of 
the Privy Council refused the ap¬ 
plication holding the order was not 
a ‘final order.’ 

In 1922 Bom. 383 a decree 
had been passed or. a 
compromise On appeal the High 
Court sent down certain issues for 
findings, and after the findings were 
returned set aside the decree and re. 
manded the suit to be proceeded with 
in the ordinary course as if there had 
been no compromise. Leave to ap¬ 
peal to the Privy Council was refused 
on the ground that the order of re¬ 
mand was not ’final’ as it did not put 
an end to the litigation between the 
parties or dispose so substantially of 
the matter in issue between them as 
to leave merely subordinate or ancil¬ 
lary matters for decision. 

4° Cal. 635 the question now 
under discussion was not before the 
Judicial Committee and the oase af¬ 
fords no assistance. 

In 18 C. L. J 124 an order decid¬ 
ing that the suit as framed was not 
barred by the Chofca Nagpur Tenancy 
Act and remanding the suit for trial 

on the merits was held by the Hieh 
Court not to be a final order. 

L C \ 68 t Calcutta) the plain- 
titt had sued the defendants in their 
individual capacity for possession of 

?io r n n? h properfc y and for a declara¬ 
tion of his rights. The trial Court 

dismissed the suit apparently on the 

P°” nd ^ ha . t , thedefendants c °uld not 

ThA Pr l ! n heiF indiTidua l capacity. 

^ ourt 3et a9ide the order of 

fnra l S - a . , and reraa nded ihe suit 

dant/“ h* d,re K ctin e that the defea- 
dants should be sued personally as 

t • p ^ | _ * • » one of them 

as the residuary legatee and heir of 

J* atb \ ^e substance of 


Civil' P tbec ^ under S. 562 of the thT^ Nath ” Th * ^stance o 
V 1 ; 1 ^edure Code. An application J, h ? I ° r ?, er VVas lo °ked at and it was 
or leave to appeal to His^Maiestv h* d tbafc tlre ordcr was neither a 
1924 L/73 &74 , ' ^ d ^ee nor a ‘final order’ wfthin the 
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meaning of S. 109 (a) of the Civil 
Procedure Code. 

In 38 Maa ouy orders of the High 
Court deciding in one case that the 
pleadings held insufficient by the 
trial Court were sufficient, and in the 
other that the application of S. 43 of 
the former Code in bar of the suit was 
wrong and remanding the cases for 
trial on the merits, were held to be 
merely interlocutory and therefore 
not appealable. 

In 45 I. C. 290 (Patna) it was held 
that the order of the High Court set¬ 
ting aside a decision of the trial Court 
that the trial of the suit was barred 
by the rule of res judicata and re¬ 
manding the case for a trial on the 
merits was not a final order inasmuch 
as it only decided one of the questions 
in dispute between the parties and did 
not oonclude the case. 

In 67 I. C. 991 (Patna) the order 
sought to be appealed to the Privy 
Council had been passed on a petition 
of revision, the decision of the exe¬ 
cution Court being affirmed Leave 
to appeal was refused, the principle 
followed being that the order was not 
final as it did not finally determine 
the rights of the parties in contro¬ 
versy in the suit. 

In 1924 Oudh 81 during the pend¬ 
ency of a suit for pre-emption the 
plaintiff gifte-J the property on the 
ownership of which he based his 
claim to pro empt the property sold, 
to his son The gift included a right 
to continue the pending suit for pre¬ 
emption. The son applied to be 
added or subslituted as a plaintiff but 
the trial Court held that the right of 
pre-emption was not transferable and 
the donee could not continue the suit 
He also held that the donor had lost 
his right of pre-emption by transfer¬ 
ring the property, the ownership of 
which had given him that right and 
dismissed the suit. On appeal these 
findings were set aside and the case 
remanded to the Court below for trial 
on the merits. An application was 
made for leave to appeal to his 
Majesty in Council against this 
order of remand but was refused on 
the ground that the order in question 
did not finally decide the rights of the 
parties in the litigation which did 
not depend mainly on the determina¬ 


tion of the right of the donee to sue 
butdepended largely on determination 
of the other issues raised in the 
defence. 


In 60 I. C. 208 (Oudh) applying the 
definition given in 47 Ca).9l8 P.C. 
that “an order is final if it finally 
“disposes of the-rights of the par¬ 
ties", it was held that an order deci¬ 
ding that an incorporated body is a 
judicial person legally competent to 
discharge the functions of an exe¬ 
cutor and, as such, to apply for pro¬ 
bate, but without deciding whether it 
is entitled to the grant of probate 
was not a final order within the 
meaning of S. 109 (a) Civil Procedure 
Code. 


After a careful consideration of 
these authorities I have arrived at 
the conclusion that the pronounce¬ 
ments of their lordships of the judi¬ 
cial Committee in 15 Bora. 155; 17 
A'l. 112; 22 All. 220; and 47 Cal. 918 
make it abundantly clear that Mr. 
Shamair Chand's contention is unten¬ 
able. and that the determining factor is 
not the effect on the suit, a decision in 
favour of the applicant wonld have, 
if the proposed appeal to the Privy 
Council were successful, but the im¬ 
mediate effect on the suit of the 
order sought to be appealed against. 
I also consider that it has been laid 
down by these pronouncements that 
an order is a “final order" within the 
meaning of S. 109 (&) of the Civil 
Procedure Code only if it decides, or 
has the effect of deciding the cardinal 
issue in the suit, (that is an issue 
going t > the foundation <?f the suit 
and thus disposes of the rights of the 
parties in the litigation, it being per¬ 
missible to examine not only the 
order but, the circumstances of the 
case with a view to ascertaining the 
effect of the order on the suit. 


I take this to be the view of the 
ajority, if not of all. of theaulhon- 
es examined above, and I think th 
■obability is that it would be possible- 
. reconcile the different view taken 
j the small minority if all the fac 


1 t. a a .« n a AH 




This view is also in consonance 

with the English authorities on the 


point. 
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In Isaacs and Son v. Substein (1) 
it was laid down that the nature of 
thf order in each case would deter¬ 
mine whether it was final or inter¬ 
locutory, and that if the order finally 
disposed of the rights of the parties it 
should be treated as a final order, 
but if it did not, it was an 
interlocutory order from which an 
appeal was not entertainable. See 
also Salomon v. Warner (2) Bnzsom t. 
The Altrinchan Urban District Coun¬ 
cil (3) referred to by Viscount Cave in 
47 Cal. 918. 

In Standard Discount Co. v. La- 
Orange (4), Brott L, J says. 

No ordf r, judgment or other proceeding can 
be final which does not at odcb afiect the 
status of the p*rties for whichever side tho 
decision may be givon; so that if it is given for 
the plaintiff it is conclusive against the defen¬ 
dant, ad f it is given for the defendant it is 
conclusive ags nst the plaintiff ’. 


My answer to the first part of 
the reference, therefore, is that, it is 
tho nature of the order sought to be 
appealed against that determines the 
right to appeal, and that an order is a 
final order" within the meaning of 
S 109 (a) of the Civil Procedure Code 
only if it puts an end to the litigation 
between the parties or cispnses so 
substantially of the matters in issue 
bet vo n them as to leave merely sub¬ 
ordinate or ancillary matters for 
decision. Having regard to the 
above it follows that my answer to 
second part of the reference is in 
the negative as the order sought to be 
' ppealed against does not decide the 
rights of the parties in the litigation. 

I would therefore refuse the appli¬ 
cation with costs. 

Shadi Lai, C. J.— This application 
for leave to appeal to His Majesty in 
Counoil arises out of an action 
brought by certain Khatris of the 
town of Delhi for the administration 


(l) 


U 9 (V 1 ?,?• ? ■ 1 J S - 85 L.J.K.I 
L. T. 924-60 S.i 
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of a trust alleged to have been creat¬ 
ed for public purposes of a charitable 
nature. The plaintiffs claimed to 
have an interest in the trust, and 
after reciting that they had obtained 
the consent in writing of the Collector 
for instituting the suit, they asked 
the Court to grant them the various 
reliefs specified in Sub-S. (I) of S. 92 
of the Civil Procedure Code. The 
suit was resisted on several grounds 
which need not be set out here in 
extenso. It is sufficient to say that the 
pleadings of the parties gave rise lo 
seven issues, of which only the follow¬ 
ing two are material for the pur¬ 
poses of this application:— 

(1) Is the f auction of the Collector 
defective ? 

(21 Have plaintiffs an interest in 
the trust ? 

Now, the trial Court, while holding 
that the consent of the Collector was 
not open to any valid objection, dis¬ 
missed the suit in-limine on the 
ground that the plaintiffs did not have 
such an interest in the trust as would 
entitle them to maintain the suit. On 
appeal by the plaintiffs a Division 
Bench of the High Court dissented 
from this conclusion, and decided 
that tho plaintiffs had established 
such interest in the trust as was con¬ 
templated by S. 92. The learned 
Judges accordingly set aside the 
decree dismissing the suit, and re¬ 
manded the case for trial on the 
remaining issues. The defendants 
have made the present application for 
leave to appeal to the Privy Counoil, 
and the question debated before us is 
whether the order of the High Court 
amounts to a ‘final order 1 as contem¬ 
plated by S. 109 of the Civil Proce¬ 
dure Co e. The learned Counsel on 
both sides have invited our attention 
to a large number of decided oases in 
support of their respective conten¬ 
tions, but they admit that there is a 
confliot of judioial authorities in 
India as to the test to be applied in 
deoiding whether a particular adjudi¬ 
cation is or is not a final order for the 
purposes of appeal to His Majesty in 
Council. 

The controversy is practically con¬ 
fined to the determination of the 
question whether an order made by 
4 High Court reversing the deoree of 
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the trial Court dismissing the suit on 
a preliminary point and remanding 
the case for decision on the remaining 
issues should or should not be treated 
as a final order within the meaning of 
S. 109. Now, there are two views on 
the subject. According to one view, 
which appears to have been adopted 
by the Calcutta High Court, the test 
is whether the decision of the trial 
Court, if restored by the Privy Coun¬ 
cil, would put an end to the suit alto¬ 
gether. If this view is to prevail, 
almost every order of remand rever¬ 
sing the dismissal of a suit on a pre¬ 
liminary point would be appealable 
to the Privy Council. The other 
view is that no order can be treated 
as final unless it finally determines 
the rights of the parlies. 

I consider it unnecessary to refer to 
all the judgments cited at the Bar, be¬ 
cause the principle to be deduced from 
the judgments of the Privy Council in 
Rahimbhoy Habibbhoy v. C. A. Turner 
(5) Saiyiil Aluzhar Hossein v. Alt. 
Bodha Bibi (6) and, Bam Chand 
Manjimal v. Oovardhan Das Vishandas 
Ratan Chand (7) is to the effect that 
an order comprising the decision of 
the High Court upon a cardinal issue 
in a suit, that issue being one that 
goes to the foundation of the suit, 
and one that can never, while that 
decision stands, be disputed again, is 
a final order for the purposes of 


appeal to His Majesty in Council 
notwithstanding that there may be 
subordinate inquiries yet to be made 
in disposing of the suit. It will be 
observed that the question in each 
case is whether an issue, upon which 
the High Court has pronounced its 
opinion is or is not a cardinal point 
in the case, and it is not always easy 
to answer this question. It seems to 
me that the determination of the 
matter depends not only upon the 
nature of the issue itself but also upon 


15) 


[18911 15 Bom. 155—18 I. A. 6 

(P. C.) 

(ti) [1895] 17 All. 112—22 I. A. 1 

(P. C.) 

(7) [1920] 47 Cal. 918—24 C.W. N. 
721—18 A.L.J. 591—22 Bom.L.R 
R. 606—39 27- 56 I. C. 

302-12 L. W. 15-0920) M. W. 
N. 407—28 M.L.T. 87 (P. C,) 


its importance as compared with thali 
of the other points arising in the suit 
The test laid down by the Privy 
Council is by no means a certain one, 
and it is on account of this uncertain¬ 
ty that the High Courts in India 
have expressed divergent opinions as 
to whether an order of remand deter¬ 
mining a question such a9 that of 
the limitation of a suit constitutes a 
final order as contemplated by the 
section. 



There can be little doubt that a 
matter of procedure can never be 
treated as a cardinal point in the suit. 
Nor can an issue, which does not 
dispose of the rights of the parties be¬ 
long to that category. There may, 
however, be other issues in a case 
which deal with the rights of the 
parties, but I do not think that every 
one of them can be held to be a 
cardinal point. It is impossible to lay 
down any hard and' fast rule which 
would solve the problem in erery| 
case, and it is the duty of the Cour 
to determine in each case whether the 
order sought to be appealed agains 
comprises a decision on a crucia 
issue which goes to the root of the, 
case or whether it is a mere interlocu¬ 
tory order. 

Now, the only matter decided by 
the High Court in the case is that 
the plaintiffs have established their 
locus standi to bring the action. No 
decision on the rights of the parties 
has yet been given, and I consider 
that an issue of that character deci¬ 
ding purely a preliminary point and 
not dealing with the merits of the 
dispute, cannot be regarded as the 
principal matter in controversy be¬ 
tween the parties within the meaning 
of the rule laid down by the Privy 
Counoil. 

My answer to the question submit¬ 
ted to the Full Bench is that the 
order of remand in this case is not a 
final order, and that the test of finali¬ 
ty is whether the order as made 
finally disposes of the rights of the 
parties. 

Harrison, J.—I agree and have 
nothing to add. 


1 

1 






1924 RANGA V. THE Crown (Scott-Smitb, J.) Lahore 581 


# . 924 LAHORE 581 

Scott-Smith and Fforde, JJ. 


Ranga and others —Appellants. 

v. 

The Crown —Respondent. 

Cr. Appeal No. 1268 of 1923, Decided 
on 17th March 1924, from the order 
of Sessions Judge,Rawalpindi, D/- 9th 
November 1923. 


* Evidence Act % S'. 32— Questions with 

answers by tigns ouing to throat being cut are 
admissible under clause (5). 

Where the man's throat had been cut aud 
he could not apeak but he was said to have re¬ 
plied to the questions pat to him by means of 
■igo*. 


field: that the questions put to the deceased 
and the signs made by him taken together 
might properly be regarded as “verbal state- 
meats” made by a perton as to the cause of 
his death within the meaning of 9. 32. 7 All. 
385 (F. B.J; 1922 Cal. 409 Foil. [P. 581.C. 3j 

Muhammad Iqbal —for Appellants. 

Public Prosecutor -fo: Respondent. 

Scott-Smith ,J, — This is an appeal 
by Ranga and four others from the 
order of the Sessions Judge of 
Rawalpindi convicting them of the 
murder of one Mahabat of village 
Hasal. Two of the appellants. 
Manga and Padu, have been senten¬ 
ced to death and the other thrde, 
Ranga, Hasham and Sawar, to trans- 
portation for life. The appeal is . 
joint one filed by counsel, and the 
cases of those sentenced to death are 
also before us for confirmation of the 
sentences under S. 374, Criminal 
Procedure Code. 


The murder was committed 
about midnight on the night bet we 
the 26th-27th of August 1923. T 
moon was full on the 26th Augu 
and was shining brightly at the tir 
of the occurrence. The facts ha 
been given very fully and clearly 
the judgment of the learned Sessio 
Judge and need not be repeated 

» p aZ r 1 K | dir * head constab 
of Jath Police Station (p. W 1 

fcinn^fY?!- 80 C ?, rning from the dire 

village at about 1 A. ] 
on the 27th August. He took U 
constables with him and went to Ja! 


and found that many people had col¬ 
lected who told him that they heard a 
cry of rnaryaya co ning from the 
south-east of the village. He went 
with the villagers in thatdirection and 
found Mahabat lying on the ground 
very severely injured. The man’s 
throat had been cut and he could not 
speak, but he i-i sail to hav^ replied 
to the questions put to him by means 
of signs. He was taken to thehos’- 
pital at Daultala, which is near the 
place where he was found, where he 
was treated by Dr. Shiv Ram, Sub- 
Assistant Surgeon, whose statement 
is on pages 8-10 of the printed record. 
He &I 90 questioned the wounded man 
and received answers by signs. The 
same process was repeated by Bhai 
Narain Singh, Honorary Magistrate 
(P. W. 13) at about 9 A. M. on the 
27th August. He recorded the state¬ 
ment, Exh. P B. at page 15 of the 
record, which has been put in evi¬ 
dence as a dying declaration under 
S. 32 of the Indian Evidence Act. In 
the same way the statements of the 
wounded man made to the Sub-As¬ 
sistant Surgeon and to the head con¬ 
stable have been put in under the 
same section. 

Dn Sir Muhammad Iqbal, appel¬ 
lants’counsel, while admitting that 
the authorities are in support of the 
proposition that these statements are 
admissible, has asked us to hold that 
they are inadmissible. We have re¬ 
ferred to the following authorities:— 
Buta v. Empress (1), wherein it was 
held that a dying declaration made 
by signs, given in response to ques¬ 
tions put is admissible in evidence. 
Queen.Empress v. Ab lullah (2), where- 
in it was hold by a Full Bench of five 
Judges (Mahraood, J. dissenting, that 
the questions put to the deoeased and 
the signs made by her taken together 
might properly be regarded as 
verbal statement" made by a person 
as to the cause of her death within 
the meaning of S. 32 of the Indian 
Evidence Act, and were therefore 
admissible in evidence under that 
section. 

(1) [1886] 2 P. R. 1886 Cr. 

2 7 8 8 (F Bf U ' 385 ~' (l885) A,W,N< 
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Emperor v. Sadhu Charan Das (3), 
wherein a Division Bench of *he 
Calcutta High Court, following 
Queen-Empress v. Abdullah (2), held 
that a reply made by a person unable 
to speak, in answer to a question 
put to him. taken together with the 
question, amounts to a ‘‘verbal" 
statement within the meaning of 
S. 32 of the Evidence Act. [His 
Lordship after holding that the 
statements are admissible dealt with 
the evidence and in conclusion dis¬ 
missed the appeal.] 

Appeal dismissed. 

(3) 1922 Cal 409-49 Cal GOO- 
26 C. W. N. 414. 
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Broadway and Campbell, JJ. 

Fitzholmes, e/c.-Judgment-Dcbtors- 
Appellants. 

v. 

Bank of Upper India, Ltd— Decree- 
Holders- Respondents. 

F. A. No. 37 of 1924, Decided on 
29th January 1924, from the decree 
of the District Judge, Ambala, D/- 20th 
October 1923. 

* Civil P. C , Order 94, rule 6 — Prelim ■- 
nary decree confirmed on appeal can be made 
final within 9 years of the appellate decree— 
Limitation Act article 181. 

Preliminary decree pa86ed by the trial Court 
merges iD the decree of the Court of appeal and 
the latter is the only decree which can be 
made final. Application for final decree is 
accordingly within time under article 181 if 
made within 3 years of the appellate decreo. 

[P. 583, 0. 1] 

Barkat Alt— for Appellants. 

Mir Muhamma<l Khan and Obedulla 
—for Respondents. 

Broadway, J.—The point for deter¬ 
mination in these two cases is whe¬ 
ther certain applications made by the 
plaintift-decree-holder under Order 34, 
rule 5 of tne Civil Procedure Code for 
a final decree for sale are or not bar¬ 
red by limitation. The preliminary 
decrees for sale were passed by the 
trial Court on the 21st of August 
1919, the decrees fixing a period of 
six months within which the mort¬ 
gage monies were to be paid. Th* 
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defendant-judgment debtors preferred 

appeals to this Court which were fi. 
nally disposed of on the 7th of March 1 
±923, the decrees passed by the trial 
Court being affirmed On the 13th of 
March 1923 the plaintiff filed appli. 
cations for making the decrees final. 
The judgment debtors then raised an 
objection that the applications were 
premature inasmuch as they had been 
made within six months from the date 
of the decree of this Court. This oh- 
jfction was given effect to. 

Subsequently on the 11th of October 
1923 the plaintiff-decree holder once 
more moved the trial Court under 
Order 34, rule 5 of the flivil Procedure 
Code and final decrees were passed on 
the 20th of October 1923. 

The judgment debtors have now 
corns up to this Court, in appeal, 
through Mr. Barkat Ali, and it has 
been contended that the only decrees 
which could be made final were the 
decrees passed by the trial Court and 
that, as applications to make decrees 
final were governed by Article 181 of 
the Indian Limitation Act, the said 
applications were barred having been 
made more than 3Jdt years after the 
preliminary decrees passed by the 
trial Court. Mr. Barkat Ali further 
contended that the pendency of an 
appeal to this Court did not prevent 
the plaintiff-decree-holder from mak- 
ing.applications to make the decrees 
final and that, limitation having onoe 
commenced to run would continue to 
do so by operation of S. 9 of the Limi¬ 
tation Act. He cited a number of 
authorities from an unauthorised 
publication known as the Indian 
Cases as well as one or two authorities 
published in the authorised reports. 
Beyond citing them, however, Mr. 
Barkat Ali did not think it necessary 
or worth while to read any of these 
authorities or parts thereof to us. The 
facts of those which he did take the 
trouble to explain had no bearing on 
the point for determination. The 
question now before this Court was 
considered by a Full Bench of the 
High Court in Allahabad in the case 
of Gajadhar Singh v. Kishan Jixoan 
Lai (l) where it was held kthat Ihe 

(1) [1917] 39 All. 641-42 I.C. 93- 
15 A.L.J. 734 (F.B.) 
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only decree which could be made final 
was the decree of the appellate Court. 
No authority has been cited taking a 
contrary view, and that view is, to 
some extent, supported by the re¬ 
marks of their Lordships of the Privy 
Council in Abdul Majid v. Jawahir 
Lai (2). In my opinion the prelimi¬ 
nary decrees passed by the trial Court 
in these two cases merged in the de¬ 
crees of this Court on appeal and the 
only decrees whioh could be made 
final were the decrees of this Court. 
The applications were admittedly 
within time so far as the decrees of 
this Court were concerned, and I 
would therefore, dismiss both appeals 
with costs. 

Appeals rejected. 

(2) [1914] 36 All. 350—1 L.W. 433 — 
12 A.L.J. 624 -16 Bom. L.R. 395- 
13C.W.N. 963-19 C.L.J. 626- 
27 M.L.J. 17-23 I.C. 649- 
U914) M.W.N. 485-16 M.L. t*. 44 
(P.C.) 
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Campbell, J. 

Ganga Ram —Plaintiff—Petitioner. 

r. 

hatha Ram and another— Defendants 
—Respondents. 

Civil Rev. Petition No. 11 of 1923, 
Decided on 4th May 1923, from 
the order of the Subordinate Judge. 
Second Class, Lahore, D/- 10th No¬ 
vember 1922. 

, C \ P ' Code ' 0. 40. R. i - Court ha: 
jurisdiction over receiver even token suit it 
no longer pending . 

which a PP° inl3 a Receiver hae 

wlnriinff n the crders necessary f 0 t 

winding np his charge even though the suit i. 

no longer pending. >. 584 0 1 

C ■ P ‘ Code < S. 144 - Powers under the 

c'e cZVs!i?," M ‘°" clion 

not confl™H*" tn» Oourt *° 8«nt 'restitution 1 e 

of 8 144 but l jL B ll C ? Vere t the Provisions 
15l matr that aeotion, read with S, 

151, may be extended to other oases 

r , _ , IP. 584,0.1] 

Lola Daulat Ram- for Petitioner. 

Harcharan Das Kumar — for 
pondents. 


Judgment.— The facts of the case 
are these :— 

Ganga Ram, one of the partners in 
a Cotton Factory, sued for dissolution 
and rendition of accounts against the 
other partners. In November 1919 a 
preliminary decree w,is passed and a 
Receiver was appointed, Lala Darshni 
Dial, Pleader, Chunian. He, by per¬ 
mission of the Court, leased the Fac¬ 
tory by auction and the successful 
bidder was Ganga Ram himself for 
Rs. 4,325, for one year. The condi¬ 
tions of sale were that one-fourth of 
the rent should be paid at the end of 
the sale and the remaining three- 
fourths at the time of transfer of pos¬ 
session which was to be not later 
than the 4th September 1921. 

On the *th December 1921 the 
Court sanctioned the lease to Ganga 
Rain and directed the Receiver to de¬ 
posit in Court the whole of the 
lease money. This the Receiver did 
not do. 

On the 25th May ly22 the whole suit 
was dismissed on a finding that it had 
abated. 

On the 7th August 1922 Natha Ram 
and Dial Chand, two of the defend' 
ants, applied for an order to the Re¬ 
ceiver to deposit the lease money in 
Court. Notioe was issued to the Re¬ 
ceiver and to Ganga Ram who ap¬ 
peared on the 10th November 1922 
when the Court passed the order of 
which revision is sought. 

This order shows that Ganga Ram 
alleged (1) that he had restored pos¬ 
session of the Factory to the partners 
who represent 14/16ths Jshare, (2) that 
he had paid l/4th of the^rent to the 
Receiver at the time of tae sale, viz. 
Rs. 1,081-4-0, (3) that he had paid Rs. 
1,231-2-9 to the partners owning 12- 
16ths of the Factory and (4) that 
he had spent the remaining Rs. 
2,012-9-3 on repairs to the machinery. 
The Court ordered him to deliver pos¬ 
session to the applicants as well as 
to the other partners and to deposit 
in Court the 5>/4ths of the rent whioh 
he has not paid to the Receiver. It 
was remarked that he could claim for 
anything spent on repairs by a sepa¬ 
rate suit. 

It is contended now by Ganga Ram 
that this order was passed without 
jurisdiction and that it was illegal in 
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so far as it directed refund of the 
amount spent on repairs and of Rs. 
1,231-2-9 paid to the partners of 
12/16tbs share. 

As regards the latter point it would 
seem that there was no necessity for 
directing Rs. 1,231-2-9 to be paid 
again, since, even if a substantial 
fraction of the rent is to be deducted 
for the Receiver’s charges, the share 
of "he partners owning three-fourths is 
not likely to be less than Rs. 1,231-2-9. 
The Court might well reconsider this 
matter. According to the terms on 
which the lea?e was sold the lessee 
was not entitled to deduct anything 
out of the rent towards repairs. He 
was to take over the machinery as it 
was and was to hand it back in the 
same state. 

The learned Counsel for the respon¬ 
dents informs me that his clients 
have obtained joint possession of the 
Factory with the other partners and 
so this part of the order is now of no 
practical importance. 

On the question whether the lower 
Court had jurisdiction in the circum¬ 
stances to pass an order directing 
Ganga Ram to pay the three-fourths 
of the rent which according to his 
agreement he should have paid when 
he took possession, I have heard a 
good deal of argument much of which 
is not relevant to the point. On be¬ 
half of Ganga Pam it is contended 
that when the suit was dismissed the 
Court became functus officio and could 
not pass any subsequent order about 
the subject-matter of the suit. It has, 
however, been laid down, e. g., in the 
Privy Council ruling Administrator 
General of Bengal v. Prem Lall Mul- 
lick (1), cited by the ower Court, that 
a Court which appointed a Receiver 
has authority to pass the orders ne¬ 
cessary for winding up his charge 
even though the suit is no longer 
pending, and it has also 'been ruled, 
although in situations which are not 
precisely similar, that the power of 
a Court to grant restitution is not con¬ 
fined to cases covered by the provi¬ 
sions of S. 144, but, under that sec¬ 
tion, read with S. 151, may be extend¬ 
ed to other cases. Here the order 
dismissing the suit reversed the preli- 

(1) [1895] 22 Cal. 1011—22 I. A. 203— 
5 M.L.J. 157—6 Sar. 660 (P.C.) 
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minary decree and also rendered it 
necessary that the position previous 
to the appointment of the Receiver 
should be restored. Ganga Ram un¬ 
doubtedly had the exclusive use of the 
* actory for at least & year and, as 
matters turned out, was not entitled 
to the exclusive enjoyment of the 
proceeds. In default of authority 
that the order passed by the Court 
below was beyond the scope of S. 151, 
I am not prepared to interfere. 

The petition fails and is dismissed, 
with coats. 

Petition dismissed. 
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LE ROSSIGNOL AND HARRISON, JJ. 

Mt. Bhoti —Defendant—Appellant. 

v. 

Rijhu and othets— Plaintiffs—Res¬ 
pondents. 

S. A. No. 2512 of 1920, Decided on 
18th January 1924, from the decree of 
the District Judge, Hoshiarpur and 
Kangra Districts, D/- 16th June 1920 # 

Custom (Punjab)—Succession—Widoxcs sue • 
ceed jointly — Unchastity therefore does not 
affect succession on death of one. 

Widows of a childless male proprietor suo* 
ceed as joint tenants and on the death of one 
the other merely absorbs her share;by virtue of 
her eurvivorship. There is no succession in 
such cases and the question of the unchastity 
of the surviving widow does not arise. 

[P. 585, 0. 11 

Mehr Chand Mahajan — for Appel¬ 
lant. 

Respondents were not represented. 

Harrison, J.—The plaintiffs are the 
collaterals of one Bisakhi, who dis¬ 
appeared many years ago leaving two 
widows, Mt. Bhoti and Mt. Radho. 
Both succeeded jointly to his land, 
and Mt. Radho died in March 1918. 
The whole of the land was then en¬ 
tered in the name of Mt. Bhoti. The 
present suit is based on the allegation 
that Mt. Bhoti has remarried, the 
plaintiffs-claiming the whole of tn® 
land of Bisakhi. ' . “J 

It has been held both. by the trim 
Court and the learned District Judg® 
that it has not been established that 
Mt. Bhoti has remarried, but that it 
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is proved that she has been leading an 
immoral life. On the analogy, there¬ 
fore, of Civil Appeal No. 728 of 1905 
decided by the District Judge cf Kan- 
gra, the learned District Judge has 
given the plaintiffs a decree for half 
of the land held by Bisakhi, i.e., the 
portion which fell to the share of Mt. 
Radbo, on the ground that a Ghirth 
widow cannot succeed by custom if it 
be proved that she had become un¬ 
chaste before succession opened out. 

On second appeal it is urged that 
there is no question of succession in 
this case as there was a joint tenancy 
held by both widows. This is, in our 
opinion, the correct view. Mt. Bhoti 
was in possession of the whole as one 
of the joint tenants even during the 
life-time of Mt. Radho, and, on the 
letter’s death in virtue'of her survi¬ 
vorship she merely absorbed the re¬ 
maining share, and, inasmuch as 
there was no succession the question 
of her unchastity did not arise. 

We, therefore, accept the apeal and 
dismiss the plaintiff's suit with costs 
throughout. 

Appeal accepted. 
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Moti Sagar, J. 

Allah Ditta awl others— Convicts— 
Petitioners. 

v 

King Emperor— Opposite Party. 

Cr. Rev. Petition No. 62 of 1923 
Decided on 3rd April 1923 from 
an order of the Sessions Judge 
Gujranwala, D/- 26th October 1922. 

♦ (a) Penal Code , 8.75—Separable offences 

Attempting to stop people from proceeding 

t£A tr ® ,n v aDd throwing .tones at them after 
the train has started are distinot offence.. 

* (6) Criminal P. C., S. 4S9- Going £2 
/acta and r-ccisfnp convictions without applica- 
won is not illegal. 

Theta is no provision of law which de¬ 
bar. a Court of revision from going into the 
oyidenoe If it is of opinion that it is focessary 
to do ao m the interests of Justice. The High 

r . eV fl‘ bas Fower *o scrutinise the 
evtdenoe to find out whether the convictions 
of the accused who did not appeal are 
Justified. [P. sgg q. 1 ; p?587 0. 1] 

Ookal Chand Narang — for Peti 
tioners. 

Ult ? h ^an for the Govern¬ 
ment Advocate—tor Opposite Party. 


Judgment.—The facts of the case 
out of which this application for re¬ 
vision has arisen are given it ample 
detail in the judgment of the Courts 
below and need not, therefore, be re¬ 
peated here at length. Briefly stated 
they are as follows:— 

In February 1922 a big mela was 
organized at Lahore in honour of the 
visit of his Royal Highness the 
Prince of Wales. In order to make 
the function a success a large number 
of villagers from the mufassil were 
invited to join and take part in the 
festivities. Special facilities were 
provided for their travelling in the 
way of reserved compartments and 
reserved carriages in the railway 
trains. For the convenience of the 
passengers coming from the western 
districts of the Punjab it was arrang¬ 
ed that a special train should also 
run from Laiarausa to Badami Bagh 
in which all those, who were desirous 
of joining the mela, should be able to 
travel free of charge. This train was 
so timed as to pass Gujranwala at 
about 4 in the evening. Before the 
arrival of the train a large number of 
persons belonging to the Khilafat 
Committee, the Congress Committee 
and the Sikh League, who were op¬ 
posed to the visit of his Royal High¬ 
ness, assembled at the railway plat¬ 
form with the avowed object of ask¬ 
ing people not to go to Lahore and 
boycott the mela. When the train 
arrived the crowd numbered between 
400 and 500 persons. They, at first, 
persuaded the people to refrain from 
going but when they found that their 
attempts in this direotion were prov¬ 
ing fruitless their persuasions took a 
more violent form. They abused the 
passengers, took out their luggage, 
and, in some cases, dragged them out 
of the train. Those who wanted to 
get into the train at Gujranwala were 
torced to go baok and insulted in 
every possible manner. When the 
train left and was in motion, stones 
were also thrown with the result that 
several glaBs-pans were broken and 
some of the passengers, who were 
inside the compartments, were seri¬ 
ously hurt. There were some police 
constables in plain clothes on spioial 
duty at the railway platform on this 
oooasion. After the departure of the 


■ r *6 Lahore Allah Ditta v. King Emperor (Moti Sagar, J) 1924 


train they went back to the Police 
station and made a report to the Sub- 
Inspcctor, Ghulam Rasul, as to the 
incidents that had taken place on 
the railway station. The Sub-Inspec¬ 
tor incorporated their report in his 
confidential diary and submitted it to 
his superior officer, the Superinten¬ 
dent of D olice, for inspection. The 
latter officer ordered an inquiry into 
the matter and this led to the arrest 
of 21 persons and to their being 
placed before the District Magistrate 
to take their trial under S. 147/149 of 
the Indian Penal Code and S. 127 of 
the Indian Railways Act After a pro¬ 
tracted trial, lasting for about two 
months, all the 21 accused were con¬ 
victed by the learned District Magis¬ 
trate and sentenced to various terms 
of imprisonment as set forth in his 
judgment, dated the 20th of May 1922. 
Of the 21 persons s® convicted 17 
were non-co-operators and did not 
prefer an appeal to the Sessions 
Judge. The other four, namely, 
Allah Ditta. Aya Singh, Gopal Singh 
and Mula Mai did prefer an appeal 
which was, however, dismissed. 

They have now filed an application 
for revision to this Court. The case 
has been argued at considerable 
length by Dr. Gokal Chand Narang, 
for the petitioners, and it has been 
contended that the prosecution has 
been guilty of a large number of ir¬ 
regularities which have prejudiced the 
case of the accused to a considerable 
extent. It is pointed out that the 
First Information Report has not 
been placed on the record, that no 
opportunity was given to the accused 
to cross-examine the prosecution wit¬ 
nesses in respect of certain new 
matter introduced in the re-examina¬ 
tion of those witnesses, that certain 
documents which the accused wanted 
to produce in evidence were not al¬ 
lowed to be produced, that a free use 
was made of the zimnis without an 
opportunity being given to the ac¬ 
cused to inspect them, and that ad¬ 
vantage was taken by the prosecution 
cf the fact that a large number of the 
accused were non-co-operators. I do 
not think there is any force in these 
contentions and they must be over¬ 
ruled. It is clear from the evidence 
that the First Information Report 


was prepared from the confidential 
diaries, which had been submitted to 
the Superintendent of Police for ins- 
pection on the 25th of February 1922. 
The report so prepared has been 
placed upon the record, and it is only 
the confidential diaries which have 
been withheld on the ground that 
they were privileged documents. In 
my opinion the learned Sessions 
Judge was right.in holcing that they 
could not be produced and, in any 
case, I do not think that the accused 
have, in any way, been prejudi.-ed by 
their non-preduction. As to the 
objection that the accused were not 
allowed to cross-examine witnesses, 
it is clear that the objection is fri¬ 
volous, and that every latitude was 
given to the accused to cross-examine 
witnesses at any length they liked. 
The objection that documents were 
not allowed to be produced is certain¬ 
ly n it well founded There is no ap- 
plicatnn on the record showing that 
the accused wanted to summon aDy 
documents which was disallowed by 
the District Magistrate. As to the 
zimnis P is obvious from the judg¬ 
ment of the learned District Magis¬ 
trate that they were referred to only 
in the interests of the accused and 
not to their prejudice. In my opinion 
the objections raised are palpably 
frivolous and they must be over¬ 


ruled. 

The main question in the case is 
whether the evidence upon which the 
convictions are founded is or is not 
worthy of credit. It is contended by 
Mr. Zafar Ullah Khan for the Crown 
that the evidence has been believed by 
two Courts and that it is not the 
practioe of this Court to go behind a 
finding of fact in revision. There is 
no doubt that ordinarily this is so, 
but I do not think there is any pro¬ 
vision of law which debars a Court 
of revision from going into the evi¬ 
dence if it is of opinion that it is 
necessary to do so in the interests or 
justice. In the present case it is ai 
the more desirable that I should exa¬ 
mine the evidence inasmuch as 
large number of the accused are non- 
co operators who did not even preter 

an appeal to the lower appellate 
Court It is urged by Dr. Goka 
Chand that now that the whole case 
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[ia before me I should scrutinise the 
evidence with a view to find out if the 
(convictions of the other accused, who 
did not file an appeal, were justified. 
Mr. Zafar Ullah Khan, for the Crown, 
does not dispute the powers of a 
Court of revision to do so and con¬ 
cedes that I can go into the evidence 
and see if all the accused have been 
rightly convicted. 

I have carefully read the evidence 
against each of the accused, and the 
conclusion at which I have arrived is 
that so far as the present petitioners 
are concerned, there is abundant evi¬ 
dence upon the record to justify 
their convictions. A large number 
of witnesses have come forward to 
st :te that all the four accused were 
seen on the railway station taking 
part with the crowd in the excesses 
committed upon the passengers and 
also throwing stones at the railway 
train when it wa? in motion. I do 


not see any reason to disbelieve these 
witnesses and must, therefore, uphold 
the convictions. 

Of the other 17 accused, Ladha 
Singh has been convicted of rioting 
under S. 147 of the Indian Penal 
Code. In my opinion this conviotion 
is wholly unjustified, and the gentle¬ 
man is entitled to an honourable ac¬ 
quittal. He denies his presence at 
the railway platform at the time when 
the disturbance in question took 
place, and there is evidence on the re- 

*° r ?u t0 * sh0W that he is te Mng the 
truth. A large number of prosecu- 

tion witnesses have stated that they 

did not see him on the platform and 

it appears to me tint the witnesses, 

who have deposed to his presence, 

are either telling lies, or that they 

mistook some other person for him. 

oome’of the witnesses have even gone 

so far as to say that he participated 

a! lr,l 8 ! ,ne L S at the passengers. 

1 adhft V thl u” k thata S ent leman of 
h ad . ha Sin £ hs L Position and antece- 

2ffence WO T ld H m ° f such an 

ottenee. I hold that Ladha Singh 

23?d nf °i? L he railwa y station on the 
85 * * February 1922, and that he 

n part in the excesses oom- 
roau« h °“ n ‘ hatooo * si »"- I. therefore, 


The next case which requires 
fiideration is that of uS Z>us£, 


con- 


Banka Dayal. He has been convicted 
under two sections, namely 147, 
Indian Penal Code, and 127, Indian 
Rail vays Act. He admits his pre¬ 
sence at the railway station, but 
denies that he threw stones at the 
passengers, or that he took part in 
any of the acts of rowdyism perpetra¬ 
ted by the crowd on the railway 
station. As to his presence on t: e 
station and his persuading people not 
to go to Lahore there is sufficient re 
liable evidence, the veracity of which 

I have no reason to doubt. The evi¬ 
dence as to his having thrown stones 
at the moving train is, however, con¬ 
flicting, and I do not think that upon 
the evidence produced he sh mid have 
been convicted of an offence under 
S. 127 of the Indian Railways Act. 
Even the prosecution evidence shows 
that he was asking people to desist 
from doing so, and it is impossible to 
believe that a man who was persuad¬ 
ing others not to do an act by which 
the safety of the passengers would 
be endangered would be guilty of 
participating in that very offence 
himself. I consequently set aside his 
conviction under S. 127 of the Indian 
Railways Act and acquit him of that 
charge. 

With regard to the other 15 accused 
I entirely concur with the finding of 
the learned Sessions Judge that their 
guilt is fully established, and that 
there is no occasion to interfere with 
their oonviotions. 


uccu uuuwnaea oy ur. ijokal 
Cnandthat the accused should not 
have been convicted of two offences 
under S 147 of the Indian Penal 
Code, and S. 127 of the Indian Rail, 
ways Act inasmuch as the stone 
throwing was part and parcel of one 
and the same transaction, and that 
no separate offence was committed 

nnHQ ^ ave also 1)6611 convicted 
under S 127 of the Indian Railways 

Am. I do not think there is any 

force in this argument. The throwing 

of atones at the railway train was a 

distinct offanoe by itself which had 

no oonneotion with the offence of 

noting committed under S. 147 of the 

f?, dl 5\u PenaI Gode - lt hftS been 
found that the objeot of the crowd 

assembled at the railway station was 

to prevent people from going t 0 
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Lahore by force or violence. This 
offence was complete as soon as the 
train had left, and it cannot be said 
that the stones were thrown in fur¬ 
therance of the common object for 
which they had collected at the 
railway station. In my opinion these 
accused have been rightly convicted 
of the two offences, and I uphold the 
convictions. 

As to sentence, however. I am in¬ 
clined to think that two y ears'rigo¬ 
rous imprisonment under S. 127 of the 
Indian Railways Act is rather exces¬ 
sive. Taking all the circumstances 
of the case into consideration, I am 
of opinion that a sentence of one 
year's rigorous imprisonment under 
that section would be quite sufficient 
to meet the ends of justice. 

I accordingly accept the petition, 
set aside the conviction of Ladha 
Singh and direct that he be released 
forthwith. Banka Dayal’s conviction 
under S. 127 of the Indian Railways 
Act is set aside, but his conviction 
under S. 147, Indian Pena) Code, and 
the convictions of the other 19 ac¬ 
cused are, however, maintained. The 
sentences of those who have also been 
convicted under S. 127 of the Indian 
Railways Act are reduced to ono 
year’s rigorous imprisonment each. 
The sentences under the two Ss. 147, 
Indian Penal Code, and 127 of the 
Indian Railways Act shall, however, 
run concurrently as ordered by the 
learned District Magistrate. 

Order accordingly. 
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Broadway, J 

Suleman and others— Convicts-Peti- 
tioners. 

v. 

The Crown —Opposite Party. 

Cr. Mis. No. 142 of 1923, Decided on 
29th February 1924, for annulling the 
order of the Sessions Judge, Karnal 
D/- 14th April 1923. 

* Criminal P. C. S. 517—Froperty pro¬ 
duced not proved to belong to complainant 
should be delivered to persons producing it. 
Cr. P.C.8. 6 H 0 . 

Where certain property alleged to be stolen 
during dacoity is net froved to belong to 
complainant or to have formed part of tho 
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property taken at the dacoity, it should be 
delivered to the perso 3 by whom it has been 
produced, complainant being left to his remedy 
in the Civil Court. [P 589Cl) 

Shamair Chand—tor Petitioners. 

Divran Ram Lai- for Opposite Party. 

Broadway, J.-This is an applica¬ 
tion under S. 520 of the Criminal 
Procedure Code, 1898, in which four 
applicants, through Mr. Shamair 
Chand ask for the reversal of an order 
of the Sessions Court under S. 5L7 of 
the Criminal Procedure Code. These 
four applicants were convicted of 
having been concerned in a dacoity 
and sentenced to various terms of 
imprisonment. On appeal I found it 
impossible to uphold the conviction, 
holding that the approver’s statement 
had not been sufficiently corroborated 
as against each of these four persons. 
The corroboration set up by the 
prosecution had been the production 
of certain articles, said to have been 
stolen during the dacoity and various 
sums of money in cash. The learned 
Sessions Judge has, on a reference to 
the police diaries and the evidence in 
the case, come to the conclusion that 
the articles and cash alleged to have 
been produced by each of these four 
applicants should be returned, not 

to them but to the representative of 

the complainant. Although Mr. 
Shamair Chand attacked the jurisdic¬ 
tion of the learned Sessions Judge in 
the first ground of the application 
he has not made any reference to 
this before me. His contention has 
been that the learned Sessions Judge 
wrongly referred to the police diaries 
or rather to the statement of the 
applicants as recorded therein as 
having been made, inasmuch as 
although such statements would 
admissible they had not been proved 
In my opinion the statements of tne 
applicants made to the police would 
be admissible for the purposes or 
these proceedings. At the same tune 
I am doubtful whether they could he 
examined without proof, more 03" 
pecially as the circumstances in whion 
they were made would have an import¬ 
ant bearing on the point now under 
consideration. I have refreshed my 
memory of the case by a reference 
my judgment acquitting the app 
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lants, and it seems to me that it 
would be unsafe to direct the pay¬ 
ment of the money to the representa¬ 
tive of the complainant. The posses¬ 
sion of this money was regarded by 
the prosecution as a strong indication 
of the guilt of the applicants. Had I 
been able to hol<, with any reason¬ 
able degree of certainty, that this 
money formed part of the stolen 
property I would have unhesitatingly 
maintained the conviction. So far as 
the cash is concerned, therefore, I 
must direct that it be returned to the 
applicants as recovered f om them. 
Mr. Shimair Chand mentionei a tin 
canister. It seems scarcely worth¬ 
while to discuss the question of the 
ownership of an article of so small a 
value. In regard to the jewellery and 
other articles I think it would be 
equally unsafe to hold them to belong 
to the complainant or to hare formed 
part of the property taken at the 
daooity. Had it been possible for me 
to hold that these articles had been 
indentified as the property of the 
complainant the conviction of the 
applicants would not have been 
interfered with. 

In these circumstances on the 
material before me I consider that 
the articles and cash produced, during 
the investigation, by these four 
applicants should be made over to 
them respectively, the representative 
of the complainant being left to his 
remedy in the Civil Court 

Petition allowed. 
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Moti Sagar, J. 

\ft. Gauhran —Judgment-Debtor—Ob¬ 
jector—Appellant. 

V. 

Chan lu Lai and another — Dacrea- 
holders and Judgment-Debtor — Res¬ 
pondents. 


f* A - No. 3U of 1923, Deoid 
on 6th June 19 J3, from an order of t 

§/ mPS? 8 Jud £ e First 0,ass Sim] 

. llth November, 1922. 

Pro A ce **re Code , 5. 47 & 0. $i R 
— Attachment — Ohiectinn h„ 

:nSSru^r «S m! 


A defendant against whom a sjit ha9 bean 
disnissedisapaftyltothe suit. Within 3. 47 and 
therefore if ar objeevion lodged by mch a 
pa p aon to the attachment of certain property in 
execjtion o e the deoree phased in the suit is 
dismissed, the order dismissiog the objection 
is open to appeal under 3. 47 though the ob¬ 
jection is wrongly deicribed as o under O. 21, 
8*58. [P. 590, C. 1) 

Lala Gobin l Earn Khanna —or Ap¬ 
pellant. 

Bakshi Tek Chand and Lala Faqir 
Chanl —fo: Respondents. 

Judgment.—This appeal arises out 
of execution proceedings. The pro¬ 
perty in dispute is situated at Sabathu 
in tbe Simla District, and belonged 
originally to one Mt. Ganeshi who 
executed a deed of mortgage in res¬ 
pect thereof in favour of the present 
decree-holders in 1906. After the exe¬ 
cution of the mortgage-deed in 190S 
Mt. Ganeshi assigned her rights in 
the property to Mt. Gauhran, the pre¬ 
sent appellant. In 1915 the mortga¬ 
gees brought a suit in the Court of 
the Subordinate Judge of Simla to en¬ 
force their mortgage impleading both 
Mt. Ganeshi and Mt. Gauhran as de¬ 
fendants to that suit. The case was 
subsequently referred to the arbitra¬ 
tion of Mr. Jai Lai and Mr. Mir Mu¬ 
hammad Khan who gave their award 
on the 7tli June 1917 and passed a 
simple money decree in favour of the 
plaintiffs for Rs. 7,700 against Mt. 
Ganeshi only exempting Mt Gauhran 
altogether from the operation of that 
decree. The award was couched in 
the following terms : — 

Our award is that simple money- 
decree be passed iu favour of the 
plaintiffo against Mt. Ganeshi only 
for Rs. 7,700. No future interest and 
parties to bear their own costs. The 
execution of the decree will be de¬ 
ferred till three months after the con¬ 
clusion of the War but in the mean¬ 
time the property recited in the mort¬ 
gage deed will be subject to a lion for 
the payment of the decree." 

On the 3rd April 1916 a decree was 
passed by the learned Subordinate 
Judge against Mt. Ganeshi in the 
terms of the award. Subsequently, 
the decree was put into execution and 
the property at Sabathu which had 
been mortgaged with the decree-hold¬ 
ers attaohed in execution of that de¬ 
cree. An objection was filed by Mt 
Gauhran against this attachment 
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under 0. 21, r. 58 of the Civil Proce¬ 
dure Code and it was prayed that the 
property attached should be released 
inasmuch as it did not belong to the 
judgment-debtor and was not made 
the subject of a charge under the de¬ 
cree. The learned Subordinate Judge 
disallowed the objection holding that 
the objector was a party to the suit 
and that, therefore, it was not com¬ 
petent to her to lodge her objections 
under O. 21, r. 58 which was meant 
only for third parties. He further 
held that the assignment in her favour 
was made subsequent to the mortgage 
and it was, therefore, not binding 
upon the decree-holders. Against this 
decision an appeal has been preferred 
to this Court through • Mr. Gobind 
Ram and I have heard Mr. Tek Chand 
and Lala Faqir Chand on behalf of 
the decree-holders and the judgment- 
debtor. 

A preliminary objection is raised 
that no appeal lies, inasmuch as the 
objection lodged was under O. 21, r. 
58, and that an order made on an ob¬ 
jection under that provision is not 
appealable under the Civil Procedure 
Code. I am unable to agree < with the 
contention. Mt. Gauhran. the pre¬ 
sent appellant, was clearly a party to 
the suit, and 0. 21, r. 58 had nc appli¬ 
cation to her case. The mere fact 
that the objection was lodged under a 
wrong section does not disentitle the 
appellant to plead that the objection 
was really under -9. 47, and that O. 
21, r. 58 was relied on under a mis¬ 
taken view of the law. Under S. 47, 
Civil Procedure Code, a defendant 
against whom a suit has been dis¬ 
missed is a party to the suit and I 
have no hesitation in holding that the 
suit against Mt Gauhran was, for all 
intents and purposes, dismissed under 
the award given by the arbitrators. 
>he was, therefore, a party to the suit 
and fully competent to lodge an ap¬ 
peal under S. 47 of the Civil Procedure 
Code. 

Next, it is contended that the judg¬ 
ment-debtor’s representative has not 
been made a party to the appeal 
within the time of limitation and that 
the appeal should, therefore, be dis¬ 
missed in its entirety. I fail to under¬ 
stand how the representative of the 
judgment-debtor was a necessary 


party to the appeal. The dispute only 
related to the property which was in 
possession of Mt. Gauhran who filed 
an objection in the Court below. In 
my opinion the objector was the only 
necessary party to this appeal and it 
was wholly unnecessary to implead 
the judgment debtor who was merely 
a formal party to the case. Moreover, 
it should be observed that the judg¬ 
ment-debtor’s representative made an 
ap jlication to this Court for his being 
impleaded as a respondent to the ap¬ 
peal. That application was granted 
by Mr. Justice Martinet u on the 4th 
May 1923 and he was allowed to be 
impleaded as a respondent to this ap¬ 
peal. I do not see any force in this 
objection and overrule it. 

On the merits there can be no doubt 
that the order of the lower Court is 
wrong and must be set aside. The de¬ 
cree was obviously a simple money- 
decree and in execution attachment 
could only be effected against the 
property which belonged to the judg¬ 
ment-debtor. Long before the decree 
was passed, an assignment of the pro¬ 
perty at Sabathu had been made in 
favour of Mt. Gauhran, and she W8S 
in possession as an owner. There 
was no decree against this property 
and I fail to see how attachment 
could be taken out against the pro¬ 
perty which was not owned by the 
judgment-debtor. There is no doubt, 
that the property was at one time 
mortgaged to the deoree-holders, but 
the effect of the award given by the 
arbitrator and of the decree obtained 
on tbe basis of that awaid was that 
the mortgage was cancelled and in 
lieu thereof a single money-decree 
granted in favour of the plaintiffs-de- 
cree-holders. It is not, therefore, now 
open to the decree-holders to say that 
they can attach this property because 
it was once held' by them under _ a 
mortgage. Whatever rights the plain¬ 
tiffs had under this mortgage became 
merged in the decree and they are not 
now entitled to go behind it. I accept 
the appeal and direct that the pro¬ 
perty should be released from attach¬ 
ment. The respondents should p»7 
the oosts of the appellant in this ap¬ 
peal. 

Appeal accepted. 
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Campbell, J, 

Raja and others —Convicts—Appel- 
lants. 


T 

. King Emperor —Respondent. 

Criminal Appeal No. 766 of 1923, 
Decided on 19th November 1923, from 
an order of the Magistrate First 
Class Gujrat. D/- 25th April 1923. 

* Criminal P. C., S. 164—Prosecution is not 
tied to the joint information report . 

The proiecution ie bound by practice to pro- 
duce in Court the First Information Report 
made to the police but it is not bound to re* 
frain from leading evidence that the report is 
not accurate. To hold that the prosecution is 
tied down tightly to the words of the First In¬ 
formation Report would recognise the record¬ 
ing officer as possessing an authority which in 
no way belongs to him and would be more 
dangerous. (P 591 C 21 

Zafar Ullah Khan —for Appellants. 

M. Saleem —for Respondent. 


Judgment—Of the eight appel¬ 
lants, Raja, Bahadur and Dadu, have 
been convicted under S. 304, Indian 
Penal Code, and the remaining five, 
Mahla, Sbahu, Ahaman, Khawaja and 
Raushan, have been convioted under 
Ss. 325 and 324, Indian Penal Code. 
In all eight cases S. 149 Indian Penal 
v^oae has been applied. 


These conviotions are the result o 
an occurrence whioh took place ot 
the 15th April and resulted in th 
death of one Allah Dad. Aocordini 
to the findings of the Magistral 
some cattle belonging to Raja appel 
lant; trespassed in the field of Gabm 
and Lehna on the I3th April and wer< 

t? and driyen out by Gahna. Oi 
he 15th April Raja arrived with a bods 
of supporters and attacked the peopl 

Al)^ W n e , 0UttinKwheatin this field 

and 006 0f fchese P er8 °n: 

ndfive of the assailants beat hin 

IFaie STli hlB death. These wen 
Kaja Bahadnr and Dadu appellant' 

The ™ ° - m ? n « ho have absconded 

Ind SSh 0,n ? five injured Leh «« 

AU.hD, d Wh ° attem P'^ ‘o "sou, 


The learned Counsel for tbe appel¬ 
lants has confined himself mainly to 
a plea on behalf of these latter five 
appellants based on the ground that 
their names were not mentioned in the 
First Information Report. The in¬ 
jury to Allah Dad was first reported to 
a Head Constable named Lai Khan 
wbo was in a neighbouring village. 
He arrived on the scene and recorded 
a statement by Allah Dad which he 
sent by one Mahla (not the appellant 
of that name) to the Police Station. 
The statement of Mahla was written 
down there as the First Information 
Report and according to it the same 
five persons, who attacked Allah Dad, 
aho injured Lehna and Budha, and the 
appellants Mahla, Shahu, Ahrnan, 
Khawaja and Raushan, were not men¬ 
tioned. In Court Mahla stated that he 
did mention these names and that the 
report a.s recorded was not correct. 
Lai Khan deposed that the names 
of these five persons were given 
to him in the village and that he did 
not mention any names in his letter 
to the Police Station but merely en¬ 
closed the dying declaration of Allah 
Dad in which the five assailants of 
the deolarent alone were mentioned. 
It is urged for the appellants that 
these explanations should be rejected 
and that the contents of the First In¬ 
formation Report must be presumed 
to be correct. 

The Police Officer, who wrote the 
report, has not been produoed as a 
witness. Thus the report is not pro¬ 
ved to have been correotly written 
down and the only evidence on the 
question of correctness is that of 
Mahla who says that the document is 
not correct. In such cases the prose- 
oution is bound by practioe to pro¬ 
duce in Court the First Information 

Report made to the police but it is 
not bound to refrain from leading 
evidence that the report is not accu- 
rate. To hold that the prosecution is 
tied down tightly to the words of the 
J? irst Information Report would re¬ 
cognise the recording officer as pos- 
sessing an authority whioh in no way 
belongs to him and would be n ost 
dangerous. In the present instance 
we have the report as placed on the 
raoord without the testimony of the 
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person who wrote it against the as¬ 
sertion of Mahla, the reporter, who 
says that five names given by him 
were not taken down. Several witness¬ 
es have deposed that Mahla, Shahu, 
Ahman, Khawaja and Raushan did 
attack, and beat Lehna and Budha 
and Lehna and Budha hare them- 
s elves said so. No reason is appa¬ 
rent why they should implicate the 
appellants falsely or deliberately 
substitute for the names of those ac¬ 
tually responsible for the injuries the 
names of other persons. On the evi¬ 
dence the guilt of these five appel¬ 
lants is establishtd and there is no 
good reason for intefering with their 
convictions. 

The convictions of the remaining 
three appellants, Raja, Bahadur and 
Dadu are not challenged and the 
evidence justifies the finding of the 
learned Magistrate. It is pleaded, 
however, on behalf of Raja that the 
sentence imposed upon him of seven 
years’ rigorous imprisonment is ex¬ 
cessive in comparison with that jof 
five years’ rigorous imprisonment im¬ 
posed upon Bahadur and Dadu. The 
learned Magistrate’s reason for mak¬ 
ing the distinction is that Raja was 
the leader of the party and palpably 
responsible for the whole occurrence. 
The witnesses may have exaggerated 
his actions, and indeed, if this were 
not held to be the case, the appellants 
might have found themselves convic¬ 
ted of a much graver offence, but 
with due allowance for this I consider 
that the sentence is not excessive. 

I dismiss the appeal. 

Appeal irjeclt 
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Martineau, J.- 

Anup Chand — Defendant — Appel- 
lant. 

v. 

Mt. Kawal Kaur and others -Plain¬ 
tiffs— Respondents. 

F. A. No. 60? of 1923, Decided on 
22nd October 1923, from an order of 
the Junior Sub Judge, Jhang, D/- 30th 
January 1923. i 

Civil P. Code, 0. 21 R. 90—Objection to sale 
must be enquired into. 

Executing Court cannot set aiide a sale of 
land effected iu exeoutioa of a deoree without 
any inquiry into the objection made to the 
ea'o. Any irregu arity or fraud alleged in the 
objection must be prove 1. [P5)JO 

Shamair Chand —for Appellant. 

Lala Faqir Chand— for Respondents, 

Judgment. —The Subordinate Judge 
has set aside a sale of land effected in 
execution of a decree without any 
inquiry into the objection which was 
made to the sale. This he was not 
competent to do. A sale may be set 
aside under 0. 21, R. 90, Civil Pro¬ 
cedure Code, on the ground of a 
material irregularity or fraud in pub¬ 
lish :ng or conducting it, but the 
irregularity or fraud must be proved, 
and the Court must also be satisfied 
that the person applying to have the 
sale set aside has sustained substan¬ 
tial injury by reason of such irregula¬ 
rity or fraut. The objection put 
forward in this case was that there 
had been no sale at the spot and 
Mr. Faqir Chand contends that there 
was, as a matter of fact, no sale and 
that the bids were fictitious. This 
objection must be inquired into before 
the sale can be set aside. 

I accept the appeal, set aside Ihe 
lower Court’s order and direct the 
Subordinate Judge to pass a fresh 
order after he has made inquiry into 
the objection regarding the sale. 

The parties will bear their own 
costs in this Court. 


Appeal <"cc]dL<t> 
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Martineau, J. 

The Firm Prithi Singh-Janiay at rai 
Plaintiffs — Appellants. 


The Firm Harsukh Das-Jhog Mai 
—Defendants—Respondents. 

Mis. F. A. No. 271 of 1923, Decided 
on 22nd May 1923, from an order of 
the Subordinate Judge, First Class, 
Delhi, D/- 28th December 1922. 

C. P. Code, S. 30—Principal can't ask agent 
to make payment at principal's place of busi¬ 
ness. 

In the absence of au agreement to the con- 
trary, or of special circumstances showing a 
different intention, the principal caunot, 
where the agent carries on business elsewhere 
oall upon him to render an account at his own 
place of businesi, on the ground that the 
money or goods were • tent to the agent from 
such plate. 76 P. R. 1896 foil. (P. 503, C. 2.] 

Sundar Das—for Appellants. 

Lala Tirath Pam —for Respondents. 

Judgment-This is an appeal from 

an order of the Subordinate Judge of 
Delhi returning a plaint, the learned 
Judge holding that the Delhi Court 
had no jurisdiction to try the case. 

The defendants, who carry on busi* 
ness in Bombay, used to send goods 
to the plaintiffs, who deal in gold and 
silver in Delhi, and the latter used to 
send money to the defendants. The 
plaintiffs sue for the amount which 
they allege to be due to them, with 
n teres t. 

R is aUeged by the plaintiffs that 
tne defendants Munim , Prag Das 
oame to Delhi and that they entered 
uito the contract with him there. 

1 here is only some oral evidence of 
an ordinary nature in support of this 

Co e f?- 10n ’- aQ ?- 1 agree with the lower 
2i u [ fc ln ^ting As observed by 
the learned Subordinate Judge it is 
xmprobab e that the defendants, who 

. * x . te ° slve business dealings 
with their head office at Bikanir and 
branches at Bombay, Calcutta 
Madras, and Kot Kapnra, woutd 

wwk. 8Snta maDt0 Delhito eo licit 

1924 L/75 & 70 


The contract not being shown to 
hare been made in Delhi, the question 
that remains for consideration is 
where any money that may be due 
from the defendants under the con¬ 
tract would be payable. Now the 
plaintiffs have admitted that the de¬ 
fendants were their Commission 
Agents, and the lower Court has fol¬ 
lowed Muhammad Shaffi v . Karamat 
Ali (1) in which it was held that, in th^ 
absence of an agreement to the con¬ 
trary or of special circumstances show-, 
ing a different intention, the principal! 
cannot, where the agent carries on 
business elsewhere, call upon him to 
render an account at his own dace of 
business, on the ground chat the 
money or goods were sent to the agent 
from such place. That decision has 
been followed in later rulings referred 
to by the learned Subordinate Judge, 
and it is in point here. 

Counsel for the appellants argues 
that, as the defendants sent goods to 
the plaintiffs at Delhi, a presumption 
arises that the money due from them 
to the plaintiffs would be payable at 
Delhi, but no such presumption 
would in my opinion arise. The post¬ 
al charges for goods sent by the de- 
fendants were paid by the plaintiffs, 

hu er o have Emitted, and under 
S. SI of the Contract Act the delivery 

of the goods by the defendants to the 
Post Office or to the Railway in Bom¬ 
bay for ti ansmission to the plaintiffs 

W Thf n? a V t Ty k ° the P Uink iffs. 

have not been ab l e to 

Hn t fc ?k fc an 7 m0a »y that may be 
due to them from the defendants is 

for^be h«M D - lhi ’ and lt must ’ tllere - 
b V h 'accordance with the 

authorities followed by the lower 
ba 0 v»nH hat f th ! ^ Uit is triable at Bom- 

oay and not at Delhi. 

I dismiss the appeal with costs. 

Appeal dismissed. 


(1) [1896] 76 P.R. 1896. 
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Martineau, J. 

Secretary of State for India— Defen¬ 
dant— Appellant 

v. 

Charanjit Lal-PI ait tiff-Respondent. 

S. A. No. 203 of 1924, Decided on 
30th April 1*24, from the decree of 
the District Judge, Amritsar, D/—19th 
October 1923. 

♦ (a) Railways Act , S. 72—Absence of u atch 
in the night amounts to wilful neglect . 

Where the wagon co> tainiug the lest Gbi 
was sealed, but not locked aDd there was a 
halt of several hours at one station during the 
latter part of the night and there were no 
chaukidars keeping wa ch on the train during 
the halt. 

Held x that the loss was due to the wilful 
neglect of the Railway. 1924 Patna 315 Dist. 

IP. 594, C. 2.J 

(4) Civil P. C % . 5. 100— Wilful neglect . 

Finding that there was wilful neglect cn the 
part of ti e Railway is a finding of fact. 

[P. 594 , 0. ?.] 

(c) Railways Act, S. 72 — Running train. 

A “running train " means a train in motion 
between stations. [P. 594, C. 2.) 

(d) Railways Act, S. 77— Notice to Secretary 
to Ocvt. Railway Dept, in cate of Govt. Rail¬ 
way is valid. 

Notice of a claim to the Agent of the Rail¬ 
way though addressed to the Secretary to the 
Government of India, Railway Department, 
who in acki owledgnieot which he sent ro the 
claimant stated that the claimant's letier had 
been sent to the Agent of the Railway for dis¬ 
posal is a sufficient notice. 

[P. 594, C. 2 & P. 595. 0.1.1 

Jai Lai ,—for Appellant. 

Shamir Chand and Sagar Chand—ior 
Respondent. 

Martineau, J.—The plaintiff has 
been given & decree against the Se¬ 
cretary of State for the value of 24 tins 
of ghi lost out of a consignment of 
150 tins which had been booked by 
the North Western Railway from 
Gharinda to Sialkot and rebooked 
from Sialkot to Amritsar. The wagon 
containing the ghi was sealed, but not 
locked, and the seals were intact upto 
Gujranwala. The train reached Mu- 
ridke at 12 58 a. m. and remained 
there for several hours. It does not 
appear from the evidence that the 
seals were examined at the time when 
the train reached Muridke, but the 
Guard saw them at 8 a. m. and found 
that they had been broken, and it 
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was then discovered that 24 tins of 
ghi were missing. The Courts below 
have found that as the wagon had not 
been locked, and there were no chau¬ 
kidars keeping watch on the train 
during the halt at Muridke, the loss 
was due to the wilful neglect of the 
Railway administration, which is 
therefore liable under the terms of the 
risk note. 

The Secretary of State has prefer¬ 
red a second appeal and the learned 
Government Advocate has cited E.I. 
Ry. Ct. v. Qopiram (1), in support of 
his contention that there was no wil¬ 
ful neglect or the part of the railway. 
But in the first place the loss of the 
consignment in that case was dis¬ 
covered as scon as the train arrived 
at the station where it first stopped, so 
that the case is not similar to the pre¬ 
sent one in which there was a halt of 
several hours at Muridke before the loss 
was discovered. In the second place 
the lower appellate Court’s finding that 
there was wilful neglect on the part 
of the railway is a finding of fact, 
which cannot be contested in second 
appeal. 

There is nothing to support the 
theory that the goods were stolen 
from the running train, and the pro¬ 
bability seems to me that they were 
stolen during the long halt at Mu¬ 
ridke. The learned Government 
Advocate contends that the train 
was a running train all the time 
until it reached its destination, 
even while it was not in motion, but 
he can cite no authority in support 
of this contention, and I agree with 
the view of the lower appellate Court 
that a “running train ” means a train 
in motion between stations. 

The only other contention on be¬ 
half of the appellant is that the notice 
required by S. “7 of the Indian Rail* 
ways Act was not given. 

It is true that the notice instead of 
being addressed to the Agent or 
the Railway, was addressed to the 
Secretary to the Government of India, 
Railway Department, but in the ack¬ 
nowledgement whioh the latter sen 
to the plaintiff it was stated that the 
plaintiff’s letter had been sen Uo^ne 

(1) 1924 Patna 315. 
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Agent of the North Western Railway 
for disposal. 

From this it may reasonably be 
presumed that the Agent of the Rail¬ 
way received the notice of the cliam. 
The learned Government Advocate 
relies on E . 1 R. Co. v. Jethmull (2) but 
the notice given by the plaintiff in 
that case was a notice of a claim 
against a rail vay different from the 
railway which was really liable for 
the loss, so that the ruling is not in 
point. 

I agree with the Courts below that 
the notice required by iaw was given 
by the plaintiff in the present case. 

The appeil fails and I dismiss it 
with cos ts. 


Per Li Ross ig not, /.—It is a quest oa of fact 
wlienevfr a complaint is withJravo uuie.- 3. 
248, whschtr it is -vit jdnwi as a whole or in 
part. If the witbirawa! of a comp aint im- 
pliel toe pb/s cal *ithirawa of t ie document 
on which the com j lai t is written it cou d be 
co:iteadei ti a; t.ie complaint is withdrawn 
agaimt all tue persons implicate! ; bit where 
the complainant sta ei circumstancei which 
may or may not sat sfy the Magistrate that 
there a^s sufficient grounds for permitting the 
comp a naut to withdraw the complaint 
against one or a'l of the accised that 
does r.oc amount to complete with¬ 
drawal ; there is nothing iu S 218 which 
iovolvei a wit id raw a! of the whole complaint 
merely bspause the complaint is withdrawn as 
against one of the accused. 20 C. W. N, 1209; 
21 Ual. 103, 112 ; 9 P. R. (Or.) 1896 Foil. 

P. 598. C. 2 & P. 599, 0. 1 P. 599, C. 1| 

N'anJ Lai —for Petitioner. 


Appeal rejected. 


(2) (19021 26 Bom. 669—4 Bom. T.. R • 
495. 
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Le Rossignol, Abdul Raoof and 
Harrison, JJ. 

Anantia and another— Petitioners. 

v. 

The Crown —Opposite Party. 

Criminal Revision No. 1087 of 
1923, Decided on 18th January 1924, 
from the order of the Distriot 
Magistrate, Ferozepore, D/- 23rd May 
1923. 

* * Criminal Procedure Code, S. 248 — 
Whether application is for withdraw il or com¬ 
pounding it question of fact — Withdrawal 
against one is not effectual against others. 
(Contra Harrison, J % ) 

Per Harrison , J % —The withdrawal of a case 
u by no means the sime as compounding an 
offence. The section does not contemplate a 
Partial withdrawal nor withdrawal aabinat one 
•r several alleged offenders. There is no differ- 
enoe in the procedure to be followed in with- 
rawmg a oomplamt of a corapoundable nature 
and one whioh is not compoundable. 

IP. 596, C. 1 & 21 

witLdrawal° / ’ Whekll . 0r •Petition is one for 
th. f * or is to be judged 

to U mI n? Tk* theP tho Bcouaed consented 
stifles thlt T *hl compoun dlng of an offence 
* ha P 0rgon against whom an 

■ition is pointed out la 21 0.103 at 112 . ^ 

(P. 598, 0.11 


D. C. Ralli —for the Crown, 

Harrison, J.—The facts in this case 
are that the complainaut presented a 
complaint in which five persons were 
accused of having committed offences 
under S. 426, Indian Penal Code. He 
subsequently presented a petition 
purporting to withdraw his complaint 
against one of the accused on the 
ground that he had apologised. This 
man was discharged and the case pro¬ 
ceeded against the remainder, of whom 
two were acquitted, as the evidence 
against them was held to be insuffi¬ 
cient, and two were convicted. Their 
appeals were dismissed and these men 
now apply for revision on the ground 
that the complaint was withdrawn 
under S. 248, and inasmuch a j withdraw¬ 
al againstone accused was i mpossible, 
[Shy am Be liar i Singh r.SagarSingh (l)j 
the case could not proceed against 
them. Oa the other hand, it is urged 
by Mr. Ralli, who has appeared for 
the Crow.', that a complaint may be 
withdrawn against any one of the 
accused ai d can continue against the 
reminder on the analogy of the com¬ 
pounding of an offence with one of¬ 
fender but not with all. 




iuo tais question of corn- 
pounding a portion of a oase there has 
been a conflict of authority : Ram 
Kishen v . Crown (2) followed Afuthia 

W 1 L.J. 32—53 I.C. 824- 

20 Cr. L.J. 824. 

(2) [1920] l Lah. 169—121 P.LR 
19*1-56 I. C. 229-21 Cr t J. 

4o7, 
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Naick v. King-Emperor (3), which dis¬ 
sented from Chandar Kumar Das v. 
Emperor (4), which in its turn has 
been followed by the Patna High 
Court in Shy am Behuri Singh v. Sugar 
Singh (1) and Saroj \umar Mukherji 
▼. Emperor (5). This controversy, 
however, has been set at rest by the 
wording of the new Code, for S. 345, 
paragraph 6 runs as follows :— 

“ The composition of an offence 
under this section shall have the effect 
of an acquittal of the accused (with 
whom the offence has been-compo¬ 
unded)" and on the principle of “ unius 
inclusio alterius exclusio" it will not 
have the effect of an acquittal of the 
accused with whom the offence has 
not been compounded. This, however, 
is by no means the same thing as say¬ 
ing that under S. 248, which has been 
left unaltered a portion of a complaint 
can be withdrawn and the rest sur¬ 
vive. What actually happened in this 
case was that the complainant put in 
a petition before the Court not asking 
for permission to withdraw but stat¬ 
ing that he did withdraw against one 
of the accused as there had been an 
apology and he wished the case to 
proceed against the remainder. On 
this the Magistrate wrote a brief order 
containing two mistakes namely, that 
the case was dismissed against the 
particular accused, who was discharg¬ 
ed. The case should not have been 
dismissed and the accused should not 
have been discharged but acquitted. 
The order concluded by saying that 
the case would continue against the 
remainder. The question to be decid¬ 
ed is whether that order was legal or 
not. The withdrawal of a case is by 
no means the same as compounding 
an offence, for cases can be com¬ 
pounded which cannot be withdrawn 
and vice versa cases can be withdrawn 
which cannot be compounded. Only 
a summons case can be withdrawn 
and the offencos which are compound- 
able are those enumerated in the list, 
which includes both summons and 


(3) [1917] 41 Mad. 323-43 I.C. 592— 
19 Cr. L.J. 176. 

(4) [ly02] 7 C.W.N. 176. 

(5) [1921] 23 Cr. L.J. 432-67 I.C. 
592. 


warrant cases. However numerous 
may be the offenders or the offences 
alleged to have been committed, the 
complaint is one, and the plain en- 
glish of the section runs that the com¬ 
plainant may withdraw his complaint 
with the permission of the Magis¬ 
trate. In my opinion this does not 
contemplate a partial withdrawal nor 
withdrawal against one of several 
alleged offenders and, in spite of the 
fact that a man may compound with 
one of the accused and so automati¬ 
cally bring about bis acquittal while 
continuing his case against the re¬ 
mainder, I can see no reason for 
stretching the plain words of 8. 248 
for the mere sake of uniformity, or 
for holding that there is any dif¬ 
ference in the procedure to be follow¬ 
ed in withdrawing a complaint of a 
compour.dable nature and one which 
is not oompoundable. 

In this case it is urged that the 
complainant never wished to with¬ 
draw his complaint as he qualified his 
application with the proviso that he 
should be allowed to continue it 
against the remaining accused and 
that he only withdrew against one. It 
is also urged that, inasmuch as he 
speaks of an apology, i: must be held 
that he had actually compromised 
with this one individual, that the com¬ 
promise automatically operated as an 
acquittal and therefore there could be 
no question of withdrawal. The apo¬ 
logy was the reason for the action 
which he took and cennotbe confused 
with it. He used the word “ witn- 
draw " and though of course it was 
open to the Magistrate to tell him 
that it would be more effective, as the 
offence was compour.dable, to com¬ 
pound with the one individual if he 
wished to do so, the Magistrate did 
not do so He took action on the ap¬ 
plication and thereby permitted the 
withdrawal. Inasmuch as that with¬ 
drawal could not be partial but must 
be complete, there was in my opinion 
a withdrawal of the whole com¬ 
plaint. 

I would therefore accept the appli¬ 
cation for revision and acquit the two 
petitioners. 

Abdul Raoof, J —This petition for 
revision came on for decision beforo 
me sitting singly. I made the follow^ 
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ing order in which the necessary 
facts of the case were stated by which 
I referred the case for decision to a 
Division Bench:— 

“ An important and interesting 
question has been raised by Dr. Nand 
Lai in this petition for revision. It 
appears that five persons were charg¬ 
ed under S. 426 of the Indian Penal 
Code with the offence of committing 
mischief by causing hurt to a filly 
belonging to the complainant. Against 
one of the accused, namely, Thakar, 
the complainant withdrew his com¬ 
plaint with the result that the Magis¬ 
trate discharged Thakar as the offence 
was compoundable under S 345 of 
the Criminal Procedure Code. Two of 
the accused, namely, Narain Singh 
and Dhaunkal were acquitted as the 
evidence did not establish any case 
against them. The remaining two, 
namely, Anantia and Naraina were 
convicted and sentenced to undergo 
one month’s rigorous imprisonment 
and Rs. ?5 fine each or in default to 
undergo further 15 days’ rigorous 
imprisonment. They appealed against 
the order of the Magistrate, 2nd 
Class, to the District Magistrate who 
has upheld the convictions and sen¬ 
tences. The petitioners have come up 
in revision to this Court upon various 
grounds stated in the petition for 
revision. The first ground taken is 
that the case against Thakar, one of 
the alleged accused, having been 
withdrawn by the complainant, the 
case against the petitioners must also 
be taken to have been withdrawn. In 
support of this contention Dr. Nand 
Lai has relied upon the folio,ing 
cases :— 


S/iyam Behai i Singh v. Sugar Sin L 
1); 6m oj Kumar Mukherji v. Emper, 
(5) and Chon lar Kumar Das v. Er 
pm>r(4). The last case which is tl 
basis for the decision of tho two prev 
ously mentioned cases has been di 
X 1 ** f / om b y a Division Bench < 

F igh Court in the case < 

Muthm Naick v. King.Emperor (3). 

J\ a j e ^b 00 ^referred to any decide 
case of thm Court. The important 

?h. 9 l 0n rai8ed "Wires th, 
the matter be considered by a largi 

Bench. I accordingly refer this cai 
further ° f tw ° Jud e 09 with tl 

rurther recommendation .that tl 


Crown should be represented at the 
hearing of the oase.” 

The case came up for hearing before 
a Division Bench composed of my 
learned brother Mr. Justice Harrison 
and myself. There being a difference 
of opinion as to the purport of the 
petit ; on of th- - ' complainant by 
which he withdrew his com¬ 
plaint we have written separate 
judgments recording separate orders. 
There was clearly a conflict of 
opinion as to the consequences of 
the compounding of an offence with 
one of several accused persons. This 
controversy, however, has now been 
set at rest by the wording of the pre¬ 
sent Code of Criminal Procedure, for 
S. 345, paragraph 6, now provides that 
“the composition of an offence under 
this section shall have the effect of an 
acquittal of the accused (with whom 
the offence has been compounded).’’ 

The crucial question, however, to be 
decided in this case is whether the 
application made by the complainant 
on the 7th of February 1923 purport¬ 
ing to withdraw thocomplainf against 
one of the accused came under S. 248 
of the Criminal Procedure Code jr 
whether it came under S. 345 of the 
Code. It was worded thus 
• 1 he case noted in the heading is pending 

in your Caurt. As Thakar acoused ha 9 ap> 
log'B.'d to me throjgh the members of the 
brotherhood I, th© complainant, would not 
conduct the c ise arainst him aud would rathe* 
withdraw it I, have, therefore, put down 
the»e few words in the form of a deed of with- 
drawal so that the same may serve as an authv- 
fi*y« 


On this petition the Court made the 
following order:— 

“ With reference to the application of tho 

ordo ' ed tba ‘ the complaint 

h i t I? h, n r ' a0CU l eJ : be dismissed aud he 

case sha 1 proceed against the 
othor accused persms. 


Datod the 7th February 1933.” 


The wording of this petition leaves 
no doubt on the point that it was 
made in consequence of an amicable 
sett.ement between the accused Tha¬ 
kar and the complainant and must be 
treated as one coming under S. 345, 
C J\ minal Procedure Code. My learn¬ 
ed brother is of opinion that, because 
the complainant purported to with¬ 
draw the complaint, his petition must 
be treated as one coming under S. 248 
of the Code. I regret I cannot agree 
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with him. We must take into con- Le Rossignol, J.— This application 
sideration the substance and not for revision arises out of a complaint 
merely the form. Whether a petition of mischief instituted against five 
is one for withdrawal or compromise persons. The offence is compoundable 
is to be judged from the fact whether under S. 345, Criminal Procedure 
the accused consented to it or not,— Code, and the complainant informed 
Bay an AH v Emperor (6). The com- the Magistrate that as one of the ac- 
pounding of an offence signifies that cused had apologised to him he with- 
the person a.ainst whom an offence drew the complaint against that in- 
has been committed has received dividual and the case proceeded 
some gratification to act as an induce- against the remaining accused two of 
ment for his desiring to abstain from whom were eventually convicted, 
prosecution [see Murray v. Queen Em- The convicts came to this Court in 
press (7) and Haiti ay at Ali v. Queen- revision and contended that as the 
Empress (8)]. A lawful composition complaint had been withdrawn in res- 
may be effected within the scope of pect of one accused it must be taken 
this section for any consider- to have been withdrawn against the 
ation or gratification. It is not petitioners also. The case of Chandar 
necessary that the conside*ation Kumar Das v. Emperor ( 4) has been 
should be of a monetary character, cited on behalf of the petitioners 
[Mahnmerl Kanni Rowtherv. Inaya- whilst for the Crown reliance is plac- 
thalla Sahib (9).] All that the law re- ed upon the case of Muthia Naick 
■quires is that there must he some v. The King-Emperor (3). 
arrangement between the parties set- The learned Judges of the Division 
|t!ing their differences [see Haidayat Bench have differed on the law point 
Ali v. Queen-Empress (8) and Emperor and the case has been sent to me for 
v. 1 Harem (10)]. The distinction bet- disposal under the orders of the Chief 


woen a withdrawal ard composition is 
pointed out in Murray v. Queen-Em¬ 
press (7) [see also Empress v. Khushali 
Fain (11)]. 

Having regard to what was held in 
these cases the conclusion is irresist¬ 
ible that the case fell under S. 345 of 
the Code of Criminal Procedure. The 
offence with which the accused was 
charged was compoundable as the 
table attached to 3. 345 of the Code 
clearly shows. I am, therefore, clear¬ 
ly of opinion that the complainant 
could have compounded the offence 
against one of the accused and the 
oomplaint could proceed against 
the remaining accused persons. 
As already pointed out paragraph 6 
of S. 345 of the present Criminal 
Procedure Code leaves no doubt on 
the point- I would, therefore, reject 
the petition for revision. _ 

(t>) [D16] 20 C.W.N 1209-1 Pat. L. 
W. 21—37 I.C. 315—18 Cr. L.J. 
107. 

(7) 1893] 21 Cal. 103. 

-8) 1816] 9 P.R. 1896 Cr. 

(9) 1916] 39 Mad. 946—2 L.W. 1200— 
31 I.C. 813-18 M.L.T. 602— 
16 Cr L.J. 803. 

(10) [1908] 10 Cr. L.J- 228- 

(11) [lh88 19 P.R. 1888 Cr. 


Justice. 

The proposition approved in Cltan- 
dar Kumar Das v. 7 he Emperor (4) 
was that if a complaint is compound¬ 
ed the withdrawal of the case is in 
respect to the offence and therefore a 
composition with one of the accused 
is a composition with all. The Madras 
ruling respectfully but completely 
dissented from this view and the 
matter has been set at rest in the 
new Code which provides that only 
that accused with whom the offence 
has been compounded shall be ac¬ 
quitted by reason of the composition. 
One of the Judges of the Division 
Bench, however, holds that, inasmuoh 
as S. 248, Criminal Procedure Code, 
does not in so many words provide for 
a withdrawal of a complaint as 
against one of several accused only, 
the complaint, if withdrawn, must be 
a withdrawal in respect of all the 
accused. 

The matter is in reality of acade¬ 
mical interest only, for though the 
complainant used the phrase with¬ 
draw the complaint, he in faot meant 
that the offence had been compound¬ 
ed. It seems to me to be a question 
of fact whenever a complaint is with - 
drawn under S. 248 whether it is with- 


2924 Ata Muhammad ▼. Fir Kuan (Campbell, J.) Lahore 599 


drawn as a whole or in part. If the 
withdrawal of a complaiDt implied the 
physical withdrawal of the document 
on which the complaint is written, it 
could oe contended that the complaint 
is withdrawn against all the persons 
implicated. What happens in fact 
is that the complainant states cir¬ 
cumstances which may or may 
not satisfy the Magistrate that 
there are sufficient groinds for 
permitting the complainant to with¬ 
draw the complaint against one or 
all of the accused and it seems 
to me quite contrary to all notions of 
justice that a complainant shoul i be 
placed upon the horns of a dilemma, 
that he should be forced either to 
forego bis remedy against four guilty 
persons or run the risk of the complete 
failure of his complaint on the ground 
that one of the accused persons has 
been wrongly implicated. Let us sup¬ 
pose that a complaint is brought bona 
fide against tiro persons and that in 
the course of the proceedings the 
complainant receives information 
which satisfies him that his original 
information was incorrect in regard 
to one of the five accused Is he 
bound to continue the complaint 
against the person who, he is satisfied, 
had no share in the offence? That 
course is opposed to all notions of 
justice. On the other hand, must he 
relinquish his relief against the per¬ 
sons whom he really behoves to be 
guilty, merely because he has made a 
mistake or been misinformed regard¬ 
ing the guilt ef the 5th accused ? 
This, too, is in oonflict with all ideas 
of justice. 

My conclusion then is that there is 
nothing in S. 248 whioh involves a 
withdrawal of the whole complaint 
merely because the complaint is with¬ 
drawn as against one of the «*ocused. 
I accordingly dismiss the petition for 
revision. 

Petition dismissed. 
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Campbell, J- 

Ata Muhammad —Defendant—’Ap¬ 
pellant. 

v. 

Pir Khan — Plaintiff—Respondent. 

S. A. No. 481 of 1923, Decided on 
1st May 1923, from a decree of 
the District Judge Attoek at Camp- 
beilpur, D/- 20th November 1920. 

♦ (a) Limitation Act, S. ll—Copy applied 
for on the day of judgment — That day .an't be 
excluded twice. 

Where application for copies is made cn the 
same day the judgment is pronounced, that 
day cannot be exoluded twice, once as the day 
on which judgment was pronounced and the 
second time as one of the days requisite for 
obtaining copies. Tbedayon which judgment 
is pronounced has to be excluded first and 
then the time requisite for obtaining copie* 
has to be exclude j. (P600 C1J 

* (6) Limitation Act, S. 5—Difficulty of 
communication between pleader and client — 
Delay not excused. 

Where communication between olient and 
pleader was interrupted by heavy rain. 

Held : that it was not a sufficient causa to 
excuse even one day’s delay. (P 600 0 1] 

M. S. Bhagat —for Appellant. 

M. Sleern —for Respondent. 

Judgment.—This appeal and its 
companion case, Appeal No. 482 of 
1923, aro barred by limitation. The 
deorees appealed from we -e passed on 
the 20th of November 1922. Appli¬ 
cations for copies of the judgments 
uud decrees were made the same day 
and the copies were supplied on the 
28th of November. The appeals were 
filed in this < ourt on the 27th of 

February 1922, that is to say, on the 

91st day from the 29th November. 

The learned Counsel for the appel¬ 
lants has attempted to argue that the 
appeals are within time by the follow¬ 
ing calculation :— 

10 days in November; 

31 d tys in Deoeraber; 

31 days in January ; 

27 days in February ; 

99 days=Total 

9 days spent in obtaining oopies. 


90 days=resulfc. 
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This result is, however, fallacious 
since it depends upon the 20th of 
November being excluded twice once 
as the day on which judgment was 
proLounced and the second time as 
one of the days requisite for obtain¬ 
ing copies. It is clear from S. 12 of 
the Limitation Act that the day on 
which judgment is pronounced has to 
be excluded 6rst and then the time 
requisite for obtaining copies has to 
be excluded. The learned Advocate 
for the appellants on this being 
pointed out to him has conceded that 
the appeals are one day out of time 
but he has asked me for indulgence 
under S. f> of the Limitation Act on 
the ground that his client haddifficulty 
in raising the money for Counsel’s 
fee and that communication between 
his clients and himself was interrupted 
by heavy rain at the end of February. 
He has exhibited a letter purporting 
to be from one of the appellants in 
which these matters are mentioned. 

I cannot, however, admit that due 
diligence has been shown by the 
appellants. They had their copies 
ready on the 28th of November and 
there is nothing to show that they 
were diligent from that day onwarc in 
taking steps to institute their appeals. 

I dismiss with costs both appeals as 
time-barred. 

Appeals dismissal. 
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Scott-Smith and Harrison, JJ. 

Hari and another-— Convicts—Peti¬ 
tioners. 

v. 

The Crown —Opposite Par^y. 

Criminal Revision No. 1612 of 1923, 
Decided on 18th March 1924, from 
the order of the Sessions Judge, 
Rawalpindi. D/- 24th August 1923. 

Arms Act, XI of 187S, S.19 (/)- Sikhs are 
exempt from pros:cution for possessing a 
sword. 

Sikh* are exempt in virtue of Schedule II 
3 (6) from proaeoution under 8. 19 (f) for 
possessing a sword or Kirpan [P 601 O 2] 

Niamat Rai—tor Petitioners. 

Public Prosecutor— for Opposite Patry. 


CROWN (Harrison, J.) 1924 

Hwrijon J - Hari Singh and 
Kishan Sineh have both been con¬ 
victed under S. 19 (f) of the Indian 
Arms Act of being in possession of 
swords, and their appeal has been 
dismissed by the Sessions Judge, 

The application for revision pre¬ 
sented by them has been referred to a 
Division Bench by Moti Sagar, J., 
for the decision of the question of 
whether they are exempt in virtue of 
Schedule II 3 (6). They claim that as 
Sikhs they are entitled to possess one 
Kirpan each. They admit that the 
two weapons in question are swords 
36 inches in length with curved blades 
measuring 28 inches, but they contend 
that the two words ‘'Kirpan” and 
“sword" are interchangeable and 
synonymous and therefore the provi¬ 
sion of the Arms Act, which forbids 
the possession of a sword with¬ 
out a license, does not apply to them 
as Sikhs so long as they only have 
one such weapon each. 

Counsel for the Crown, on the other 
hand, has drawn our attention to the 
fact that both the words “sword” 
and “ Kirpan " are used in the same 
Schedule and he contends that had 
they been synonym ms, one word or 
the other would have been seleoted 
and would have been used throughout. 
He relies on the judgment delivered 
by Le Rossignol, J., and reported in 
Bachhitar Singh v. Emperor (1) in 
which it was held that there was a 
difference in the meaning of the two 
words, that “ sword " was the wider 
and the more comprehensive word 
and included “Kirpan” and that a 
person claiming exemption under the 
provisions of Ihe Schedule must show 
that the weapon in question was 
distinguishable from an ordinary 
sword and possessed the necessary 
peculiarities, whatever they might 
be, which made a certain type or 
pattern cf sword a Kirpan. Some 
years have passed since that judg¬ 
ment was delivered and the Crown 
lawyers have apparently not yet 
discovered what are the distinguishing 
features of a Kirpan, and counsel who 
appeared before us was unable to giv® 
us any assistance beyond asserting 

a) 1922 Lah. 141-8 P.W.B.Cr. 1922-2* 
Cr.L.J. 78. 


I 
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that there was a difference between 
the meanings of the two words and 
that the accused must be held to be 
guilty until and unless they discover 
the unknown differences and can ex¬ 
plain them to the Court and ean 
prove that these differences are to be 
found in the particular weapons 
owned by them. This verges in our 
opinion perilously near to throwing 
the onus of establishing innocence on 
the accused. If there be such a differ¬ 
ence, and it is known or ascertain¬ 
able, it should be made public in the 
notification so that the world at large 
and the Sikhs in particular may know 
exactly where they stand. It is gener 
ally believed that a kirpan—-or Sikh 
Sword—is or was a straight weapon 
with a straight handle and the mini¬ 
atures or emblems, which aro made for 
wearing in the pagri, are undoubtedly 
in this shape, but no such distinction 
is claimed to exist by counsel for the 
Crown, and it is clear that no limit 
has been placed on the length of the 
weapon which the Sikhs may wear. 
In Burma such a limit has been fixed 
but beyond the fact that a Sanskrit 
word is used in the notification as 
opposed to the English no attempt 
has been made in the Punjab to 
explain or define the exact nature of 
the exempted weapon. In Monier 
Williams Sanskrit Dictionary the 
word is defined as meaning a sword or 
sacrificial knife, and so also in Platts' 
Hindustani Dictionary the word is 
treated as naturalised into the Urdu 
language and is shown as meaning a 
sword . In the Punjabi Dictionary, 
compiled by Bhai Maya Singh, Mem¬ 
ber of the Khaisa College Council, a 
kirpan is described as an iron knife 
kept by Sikhs in their turbans. It 
has never been contended that the 
notification refers to this miniature 
emblem to the exclusion of a weapon 
too large to were in a pagri. We 
find in Mr. Maoauliffs’s classical work 
on the Sikh Religion at page 95 of 

ed asT V ’ t J at t 5 e kirpan is describ- 
ed as a sword, and the author goes on 

hh, am i \ at the 10th Quru Erected 
his disciples to wear the five outward 

and visible signs of their religion and 

arms iTis °° 4^ fche Police of 
arms, it is contended with trreat 

f»r 0e that when he so CeredZ 
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wearing of a sword, he can only have 
meant that it should be a weapon 
suitable for the purpose of practising 
arms and not merely a religious 
emblem, such as was subsequently 
adopted by many people in order to 
comply with the letter of the com¬ 
mandment. Counsel for the accused 
attaches great value to the com¬ 
munique issued by the Punjab Govern¬ 
ment on 10th March 1922 directing 
officers not to interfere with the 
wearing of swords or kirpans by 
Sikhs provided certain salutary res¬ 
trictions are observed. He relies on 
this to show that whatever the differ¬ 
ence may or might be, it is not a 
difference which Government consi¬ 
dered of any practical importance, in 
that it used both words when issuing 
the directions. Counsel for the Crown 
objects that this communique is not 
admissible in evidence. It has not, 
of course, tho force of a notification 
under the Arms Act and as giving the 
opinion of the Government or any 
individual Government offioer it is not 
admissible, but as showing the action 
taken by Government for however 
long or short a time it does throw 
light on the position and as such is, 
in our opinion, admissible. 

It is established therefore that the 
original commandment of the Guru 
directed his followers to wear swords 
and to practise arms. The word used 
for describing the sword was kirpan 
and may have beenso selected because 
it began with a “ k " It is not known 
whether the kirpan at that time was 
ot a recognised shape or size. In 
Sanskrit and Urdu the word means 
sword. There is popularly sup¬ 
posed to be a distinction, in that a 
TO 1 ®? s . word of a peculiar shape, 
w d l 8t, “ 0 i; on . if it really exists, 
h TT h i-i h o t0 baffled ali definition 
nnaUfil G ?7 erni »®nt in a notification 

fc . he r rd as US0d in the 

Schedule by fixing the length or 
describing the shape or both, the word 
can only be understood and read as 
meaning a sword, an d therefore a 
Sikh possessing or wearing one sword 
has committed no offence. We accept 
the application and acquit Hari Singh 
and Kishan Singh. 

Appeal allowed. 
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Martineau, J. 

Firm Oobind Ram Ram Chander— 
Defendants—Appellants. 

v. 

Firm Rulia Ram Naulta Ram — 
Plaintiffs—Respondents. 

F. A. No. 1726 of 1923, Decided on 
21st November 1923, against an order 
of the District Judge, Ambala, D/-10th 
April 1923. 

(a) Civil P. C., S. 47 — Appeal liia agai7iat 
stay of execution (case law discussed). 

A decision that execution shall not tak 0 
place does determine a right for the time being 
and may have far reaching results. An ap¬ 
peal lies from the order staying execution. 

[P. 603, C. 1) 

(b) Civil P. C„ O, 41, R. 5—Power of trial 
Court. 

After an appeal is filed it is only the appel¬ 
late Court which can order stay of execution 
under 0. 41, r 5 (1) and recourse cannot be 
bad by the Trial Court to S. 151 i 1 order to 
override the provisions of that rule. 

[P. 603, C. 1J 

Shamair Chand—iox Appellants. 

Dalip Singh for Tek Chand — for 
Respondents. 

Judgment. — The respondents ob' 
tamed a decree against the appellants* 
and an appeal to the District Court 
was dismissed A second appeal was 
preferred to the High Court and is still 
pending. The respondents took out 
execution of the decree on the appli¬ 
cation of the judgment-debtors the 
Executing Court ordered that execu¬ 
tion be stayed on the judgment debt¬ 
ors' furnishing security, holding that 
it had power to stay execution under 
the previsions of S. 151 of the Civil 
Procedure Code. The deeree-holoers 
appealed to the District Judge, who 
held that the order was appealable 
and set it aside. The judgment-debt¬ 
ors have filed a second appeal in this 
Court, contending that the order of 
the Executing Court staying execution 
was not one determining any question 
within S. 47 of the Civil Procedure 
Code*and was, therefore, not a deoree 
and not appealable. 

Id Jogodishury Debea v. Kailash 
Chandra Lahiry (1) it was held that 
an order in execution proceedings 
could come under S. 244 of the old 


Civil Procedure Code (corresponding 
to S. 47 of the new Code) only when 
it determined some question relating 
to the rights and liabilities of the par¬ 
ties with reference to the relief grant¬ 
ed by the decree and it; Rama Prasad 
Roy v. Anukul Chandra Roy (2j the 
Calcutta High Court held that an 
order refusing to stay execution was 
not an order determining such a ques¬ 
tion. In Rajendra Kishore v. Mothura 
Mohan 13) also the same High Court 
held that an o r der staying or refusing 
to stay the execution of a decree was 
not an order determining a question 
relating to the execulion of the decree 
within the meaning of S. 47 of the 
Code and was, therefore, not appeal- 
able, being of opinion that the omis¬ 
sion from that section of the words 
*’ or to the stay of execution thereof ” 
which had been inserted in S. 244 of 
the Old Code by the amending Act of 
18-8 showed that a change in the law 
had been intended. 

The Bombay High Court has also 
held in Janardan Trimbak v. Martand 
Trimbak (4) lhat an order for stay of 
execution of a decree is not appeal- 
able. 


The Madras High Court, on the 
other hand, has taken a different view 
in Subramania Pillai v. Kumaravelu 
Ambalam (5j, where the learned Judges 
said that the words relating to stay of 
execution might have been omitted in 
S 47 because they were regarded as 
superfluous. 

In this Court it has been held by 
LeRossignol, J., in Sardar Khan v. 
Fateh Din (6) and by Scott-Smith, J-, 
in Fitzholmes v. Waryam Singh (7) 
that an order for stay of execution of 
a deoree is appealable, and the only 
ruling to the contrary to which I have 
been re' erred is one of Harrison, Jh 
in Fitzholmes v. Waryam Singh (7), a 
very brief judgment, in which Rajen¬ 
dra Kishore v. Mothura Mohan (3) was 
followed, as no authority was appa¬ 
rently cited on the otherjjside. In Sar¬ 
dar Khan v Fateh Din (6) the view 


[1915] 20 C.L.J. 512-27 L O. 444. 

[1920] 25 C.W.N. 555-55 LO. 228. 

1920] 45 Bom. 241—59 IC. 523—22 Bom. 

L.B. 1212. T _ «» 

[1916J 39 Mad. 541—33 1 0.66. 

1922 Lah. 480. 

1923 Lab. 514. 


(1) [1897] 24 Cal. 725—1 C.W.N. 374 (F. B.) 
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taken was that specific reference to 
jtay of execution in S. 47 of the pre¬ 
sent Code was rendered unnecessary 
by the alteration of the opening 
words of the section as compared with 
S. 244 of the old Code. This is, in my 
opinion, the correct view for in S. 2:4 
of the old Code the questions which 
were fo be determined by the Execut¬ 
ing Court were specified, whereas, as 
was pointed out in Chidambaram 
Chettiar v. Krishna Vathiyar (8), the 
scheme of the corresponding S. 4? of 
present Code is not to specify any 
particular questions at all, but to in¬ 
clude all questions relating to the 
execution, discharge, or satisfaction 
of a decree as being within its scope. 
The question whether execution of a 
decree is to be stayed seems to me to 
be obviously a question relating to the 
execution of the decree, and I agree 
also with LeRossignol, J.’s observation 
in Sardar Khan v. Fateh Din (6) that 
a decision that execution shall not 
take place does determine a right for 
the time being and may have far rea¬ 
ching results. 

I hold, therefore, that an appeal lay 
in the present case from the order 
staying execution. 

On the merits of the case nothing 
has been urged before me on behalf of 
the appellants and I think the learn 
ed District Judge was right in setting 
aside the order of the Executing 
Court. 

It was only the appellate Court 
which oould order stay of execution 
under O. 41,r. 5 (I) and recourse cannot 
bo had to S. 151 in order to override 
the provisions of that rule. Moreover, 
as pointed out by the learned District 
Judge, a stay of execution had origi- 
nally been allowed only on the under¬ 
standing that the /udgment debtors 
were to obtain an order for stay from 
the High Court, and they do not ap- 

poar to hare attempted to obtain such 
an order. 

The appeal is dismissed with costs. 

Appeal dimisted. 



Firm Maghi Mat- Khnraitiram-V\&\T\- 
tiffs— Petitioners. 

v. 

Finn KjOfri Ranx-Ramchand —Defen¬ 
dants—Respondents. 

Civil Rev. Petition No. 808 of 1922, 
Decided on 9th May 1923. from the 
order of the Senior Subordinate 
Judge, Ferozepore, D/- 1st August 
1922. 

C,P* Code , S, 115—Wrot Q order in appeal 
from refusal to set aside ex p^rte decree is 
revisable. 

Where a District Juoge on appeal against an 
order refushg to s* t asiue au ex parte decree, 
has misunderstood and misai p kd the law, he 
has committed a material irregularity in the 
exercise of bis jurisdiot u-i, and his order is 
open to revision by the High Court. 

IP. 604, C. 1) 

Fayir Chand —for Petitioners, 

Gobind Ram Khanna — for Res¬ 
pondents. 

Judgment.—The preliminary objec¬ 
tion is raised that there should be no 
interffrence in revision since an 
erroneous order setting aside a decree 
ex parte can be attacked in appeal 
against any subsequent decree that 
might be passed. This objection is 
effectively disposed of by three rulings 
of the Punjab Chief Court, Manohar 
Lair. Sadiqa Be jam ( 1 ), Fazal v. 
Hashmati (2) and Sughni Mal-Har- 
charan Das v. Sham Lal-Gokal Chand 
(o). 

In the first case a Division Bench 
ruled that in an application to have 
an ex pane decree s«t aside where the 
lower Court fails to determine an es¬ 
sential point of limitation the omission 
amounts to a material irregularity 
and a revision is competent. 

In Fazal v. Hashmati (2) it was held 
by a single Judge that an error made 
by a Court in setting aside an ex 
parte deoree is not an error affeoting 
the decision of the case -within the 
meaning of S. 105 of the Code of Civil 
Procedure. 

^ -Oil?.R. i9'l6—37 1.0. 292—302 P. 

W 9 R. J 19ir* R ‘ 1916-31 1 -°* 9U ~ 133 P. 

(3) 119181146 P.W.R. 1918-461.0. 777. 
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£ Es 

an application to set aside an ex parte complained that the g order contain^ 

decree the burden cf proving want of in it was not warranted aid was S 
knowledge of the decree within 30 gal. anawasiiie. 

days of the application is on the ap- I accept the petition, set aside the 
plicant and where a District Judge on order of the lower appellate Court 

set aside S aZ 8 r nft ^ re ' using to and disraiss with costs throughout 

nnniwtnrS ^ tede .° r j e , ha ? rais ' the P etiti °nfor setting aside the ex 

understood and misapp'ied the law he parte order. 

in the exercise of his jurisdiction. Petition allowed. 

The history of the present case is as _ 

follow8 : An ex parte decree * was 

passed on the 30th of August 1921. * 1924 1 AHORF fiOl 

The judgment-debtors, Gopi Ram-Ram * 1344 LAHORE 604 


Chand. applied on the 13th of Febru¬ 
ary 1922 for an order setting aside the 
ex parte decree, alleging that they had 
become aware of the decree two or 
three days before the date of their ap¬ 
plication. The application was not sup¬ 
ported by affidavit. Notice was issued 
to the decree-holders who appeared on 
the 16th of March 1922 and the 31st of 
March 1922 was fixed for the evidence 
of the applicants. On the 31st of 
March 1922 the applicants’ Counsel 
stated that he had no evidence to pro¬ 
duce 

The First Court dismissed tho ap¬ 
plication holding, inter alia, that it 
was barred by time. Appeal was made 
to the Senior Subordinate Judge who 
reversed the decision of the lower 
Court and set aside the ex parte de¬ 
cree. The learned Senior Subordinate 
Judge decided that the defendants had 
not been served with summons for the 
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Campbell, J. 

Firm Mul Chand-Hut Chand — 
Decree- Holders—Petitioners. 

v. 

Firm Ganda Mal-Rallia Ram and 
another —Judgment-Debtors—Respon¬ 
dents. 

Civil Rev. Petition No. 21 of 1922 
Decided on 2nd February 1923, 
from an order of the District Judge, 
Amritsar, D/- 1st August 1921. 

C. P. Code, S, 47—Order declaring decree 
executable against property only of judgment- 
debtor it a decree. 

Order declaring that a decree-holder can 
proceed against the property but not againit 
the person of the judgment-debtor is a decree 
as it conclusively determines the right of the 
parties with regard to one of the matter* for 
determination under 3. 47, that is to eay, the 
personal liability of the judgment-debtors 
to satisfy that decree. [P. 605, 0.1) 

Jai Gopal Sethi —for Petitioner. 


suit as require! by law. He did not 
touch the question of whether the ap¬ 
plication to set aside the ex parte de¬ 
cree had been presented in time. 

Obviously, he was wrong and. obvi¬ 
ously, the defendants who made no 
affidavit and produced no evidence, 
have failed to discharge tile onus 
which lay upon them of establishing 
that their application was within 
tim?. Furthermore, there is indication 
that they did have knowledge of the 
suit, if not of the decree. On the 26th 
of August 1921 on the application of 
the plaintiffs a telegram was sent to 
the defendants directing them to ap¬ 
pear in Court on the 30th of August. 
The fact of this telegram being sent 
and received was not denied by the 


Badri Das and tfanak Chand for 
Sunder Das- for Respondent. 

Judgment— The preliminary objec¬ 
tion is taken that no revision lies in 
this case since a second appeal would 
lie. The objection must be sustained. 

The facts are these. In execution 
of a decree a warrant of arrest was 
issued against Sant Ram, one of the 
judgment-debtors. This warrant was 
not executed and was re-called. The 
judgment debtor presented an appli¬ 
cation under S 47, Civil Procedure 
Code, that his person was not liable 
for the decree. The First Court held 
that the decree could not be executed 
at all against the judgment-debtors 
who are the firm Ganda Mal-RoR** 
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Ram of which Sant Ram is one of the 
proprietors. The decree-holders ap¬ 
pealed, stating their appeal to be 
under S. 47. The lower Appellate 
Court held that the decree-holders 
could proceed against the property 
but not against the persons of the 
judgment-debtors. 

There is no doubt that this order of 
the lower Appellate Court falls within 
the definition of a decree given in 
S. 2 (2) of the Code of Civil Procedure. 
It conclusively determines the right 
of the parties with regard to one of 
the matters for determination under 
S. 47, that, is to say, the personal 
liability of the judgment-debtors to 
satisfy that decree. 

The learned Counsel for the peti¬ 
tioners has asked me to convert the 
revision into an appeal. One very 
stiong reason stands in the way of 
my doing so, namely, that as an 
appeal the petition would be hopeless¬ 
ly out of time and, if it had been 
filed as a second appeal, thare are no 
possible grounds on which time could 
have been extended. The lower appel¬ 
late Court sits at Amritsar. Its 
judgmsnt was delivered on the 1st of 
August 1921. Three days only were 
spent in obtaining cepies-the 1st to 
3rd October—and the petition for 
revision was not presented to this 
Court until the 30th of November 
1921. The only .explanation forth¬ 
coming for the delay is that the peti¬ 
tioners were advised that a revision 
application was competent; but there 
was no reason why the revision 
application should not have been 
put in in October and they have 
shown no such diligence as to entitle 
them to what would be a very sub¬ 
stantial concession at the expense of 
the other side. 

The petition fails and is dismissed 
with costs. 

Petition dismissed. 


* 
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Scott-Smith, J. 

Bhika —Convict—Appellant. 

v. 

King Emperor —Opposite Party. 

Criminal Appeal No. 648 of 1922, 
Decided on 6th November 1922, from 
an order of the Magistrate First Class, 
Ambala, D/-5th July 1 922. 

% Criminal P. C., S. 512—Evidence recorded 
during absence of accused can't be used—Where 
uitnese is unable to remember details of occur¬ 
rence but his memory can b* refreshed under 
Evidence Act , S.169 . 

A deposition recorded under S. 512 can only 
be given in evidence if the deponent is dead 
or is incapable of giving evidence or his 
attendance caunot be procured without an 
unreas cable amount of delay, expense or 
inconvenience. The mere fact that he is 
unable to remember the details of the occur¬ 
rence does not render him incapable of giving 
evidence within the meaning of the section 
and bis previous deposition cannot be put in 
evidence against the accused person. The 
proper procedure in suoh a ctse is to read out 
his previous deposition to the witness under 
the provisions of S. 159 of the Evidence Aot 
to refresh his memory and then to ask him 
whether he remembers the details of the 
occurrence. (P 606, 0 1 & 2] 

Anant Ram— for Appellant. 

Des Raj Sawhncy — for Opposite 
Party. 

Judgment.—Bhika appeals through 
Counsel from the order of a Magis¬ 
trate invested with S. 30 powers con¬ 
victing him of the attempted murder 
of Mt. Faizan under S. 307, Indian 
Penal Code, and sentencing him to 
seven years’rigorous imprisonment. 

The occurrence took place so long 
ago as the 30th October 1911. The 
appellant absconded soon afterwards 
and evidence was recorded by Mr. 
Seymour in his absence under the 
provisions of S. 512, Criminal Proce- 
dure Code. The witnesses examined 
by Mr. Seymour were Alt Faizan, 
Mt. Goman, Mughal and L-r. Ghose 
Ihe same witnesses have been exa¬ 
mined now. Mt. Faizan in her deposi- 
tion before the lower Court stated 
that sh6 and the appellant, had 
quarrelled over something, which she 
did not remember. The appellant 
Deat her and then went away. The 
statement previously reoorded by Mr 
Seymour under S. 512, Criminal pJ-oJ 
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cedure Code, was then read out to her 
and she admitted i to be correct. Mt. 
Goman said, that she did not remem¬ 
ber anything at all. The Magistrate 
then read out her previous statement 
which she admitted to be correct. The 
Magistrate admitted the statements 
of these two women as evidence under 
the provisions of S. 512, Criminal 
Procedure Code. He did not admit 
the previous statement of Mughal, 
because the latter denied that he had 
been examined at all by Mr. Seymour 
and ?aid that he knew nothing about 
the alleged occurrence. 

Now, under S. 512 Criminal Proce¬ 
dure Code, a deposition recorded'tbere- 
under may, on the arrest of the 
absconding person, be given in evi¬ 
dence against him on his trial for the 
offence with which he is charged if 
the deponent is dead or incapable of 
giving evidence or his attendance 
cannot be procured without an amount 
of delay, expense or inconvenience 
which, under the circumstances of 
the case, would be unreasonable. In 
tho present case the witnesses < xarain- 
ed under S. 512, Criminal Procedure 
Code were not dead and actually 
appeared in Court, and, therefore, the 
only point to be considered is, whe¬ 
ther they were incapable of giving 
evidence. The learned Magistrate 
was of opinion that, because they 
could not remember the details of the 
occurrence to which they previously 
deposed, they should be considered as 
incapable of giving evidence. In my 
opinion, this is not a meaning which 
can be attached to the words in ques¬ 
tion. If a witness had become dumb 
or insane he could very properly be 
said to be incapable of giving evi¬ 
dence. But in the present case the 
witnesses were actually produced in 
Court, and did give evidence and 
replied to the questions put to them 
in cross-examination. When they did 
this, I fail to see how they can be 
said to be incapable of giving evi¬ 
dence. 

Mr. Ananc Ram contends that it 
was improper for the Magistrate to 
read out their previous statements 
and treat them as substantive evi¬ 
dence in the case. In my opinion, 
his argument is a sound one. What 
the Magistrate could have done was 
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to refresh the memory of the wit- 
nesses by reading out their depositions 
to them under the provisions of S. 159 
of the Indian Evidence Act He 
should, then, after doing this, have 
a,9ked them whether they remembered 
the details of the occurrence in ques¬ 
tion. This he did not do. I hold that 
his procedure was faulty and that the 
previous statements recorded by Mr. 
Seymour cannot be admitted as evi¬ 
dence against the appellant. 

On the merits of the case I do not 
think the Magistrate was justified in 
convicting the appellant of attempted 
murder under S. 307, Indian Penal 
Code. The injuries that are said to 
have been inflicted by a razor were 
on the woman's nock and fingers and 
were very trivial. It appears to me 
quite possible that the appellant only 
intended to cause simple hurt to Mt. 
Faizn or at most to disfigure her. 
He has already suffered four months, 
imprisonment out of the sentence im¬ 
posed upon him and, under the cir¬ 
cumstances of the case, I do not think 
it necessary to order a re-trial 
I accept the appeal and setting 
aside the order of the lower Court 
order that the appellant be discharged 
and released from custody. 

Conviction set aside. 


1924 LAHORE 606 

Campbell, J. 

Desu —Defendant—Appellant. 

v. 

Chukot Singh and others —Plaintiff 
& Defendants—Respondents. 

S. A. No. 482 of 1922, Decided on 6th 
January 1923 from the decree of the 
District Judge, Amritsar, D/- 21st t 
November 1921. 

Punjab Tenancy Act, S. 6 (/) ( d)-Jagirdar 
inclu les mau/idar—By occupation for SO years 
without service he becomes occupancy tenant,. 

Where a person continuously has oocupie4 
the land in suit for more than 20 # y 0ari ** 
maufidar without condition of service he 
not be ejected at the mere pleasure of 

proprietors or beoause he 

[P 607, O t & P *08, 01J 

Faqir Chand—tor Appellant. 

M. Obedulla —for Respondents. 


Desu t. Chuhar Singh (Campbell, J.) 
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Judgment.—This suit was lodged by 
Chuhai Singh, one of the owners of 
Mauza Dogri. Amritsar District, for a 
declaration that one Desu, a recorded 
muafidar of 60 kenals i marlas of 
land had no concern with that land. 
The necessary permission under Act 
XXIII of 1871,was obtained by the 
plaintiff. The suit was tried by an 
Assistant Collector and his order 
dismissing the suit was registered 
by order of this Court as a decree 
of a Civil Court. On appeal the 
learned District Judge reversed the 
finding and granted the plaintiff the 
decree prayed for, A second appeal 
has been preferred by Desu. 

The first objection argued on his 
behalf is that the plaintiff could have 
sought further relief than a mere 
declaration and, therefore, could not 
obtain a declaratory decree under 
S. 42 of the Specific Relief Act. 
This contention has undoubted force. 
Desu pleaded in the Trial Court that 
he was in possession of the land in 
suit The question whether he was 
in possession was put in issue and 
decided in the affirmative. The deci¬ 
sion on this point was not specifically 
challenged in the plaintiff’s-appeal to 
the lower Appellate Court. The 
object of the suit is clearly to put 
an end to any connection between 
Desu and the land in suit and there 
is no explanation of why the plaintiff 
did not or could not ask for a decree 
for possession or dispossession. The 
dismissal of the suit by the First 
Court, it should be noted, proceeded 
on other grounds, namely, that Desu 
was an occupancy tenant. 

It is claimed in second appeal that 
this finding was correct and itappears 
to be so. Tiere was no evidence 
produced in the suit except copiei of 
he Revenue Records These show 

that the muafi of the land in suit was 
hrst granted in 1853 to one Gopai Das 

fri-ftp 0ngas . a certain dharamsala 
existed. bubsequently, the grant 

Tf th r6 n. eWed ‘ Q per P 0 tuity by a letter 

India dat0d the 
20thi October 1858. Later on, in 1890- 

InJ I** U0 . ted ia fcho r800r ^ that 

holding r R WaS T a edition of 

But! R mUa £ 1887 and 1890 
uuta Ram, muafidar, is alluded to as 

khidmatguzar of the dharamsala. 


was the great-grand-father of Desu 
The learned District Judge considered 
that the land in suit nad been dedicat¬ 
ed to tha dharamsala and for the 
maintenance of the person in charge 
thereof, and that there were no 
permanent rights in the land but only 
temporary rights belonging to that 
person, who was for the time being 
khidmatguzar of tie dharamsala. He 
found that Desu wa minor, and, 
therefore, unable to perform the 
necessary service-* as khidmatguzar 
and that the village proprietors were 
entitled to make any arrangements 
for that work which they pleased and 
to place any other person in posses 
sion of the land whom they might 
select for the purpose. 

These findings ar - scarcely support 
ed by the copies of the Revenue 
Records on the record, which certainly 
do not indicate that D su can be 
evicted at will oy the village pro¬ 
prietors The land, it is true, is part 
of the sharailat deh, but since 1887 
at least, when Buta Ram, Desu’s 
greatgrand father, is recorded as in 
possession, Desu and his fore fathers 
have held uninterrupted possession as 
muafidars without any recorded con¬ 
dition of service whatsoever. The 
muafi, as already stated, is recorded 
as perpetual and in 1865 the proprie¬ 
tors apparently declared that they 
would never disturb the then incum¬ 
bent. This 1865 entry makes it quite 
clear that the muafidar was not a 
village servant of the character of 
the holder of a small assignment in 
lieu of services who was the subject 
of the decision in Sohna v. Khawaja 
(V on which Counsel for the plaintiff- 
respondent relies. It has been ruled 
several times that the word “jagirdar' 
in b. 5 (t) (</) of the Punjab Tenancy 
Act inoludes muafidar , e. g., Jodh 
*inyh v. Ktshcn Singh (l); Lahna 
Sing iv. H,ra Singh (V\ Qanda v. 
Uanpat Rai (i) and D.jgar Mai v 
Secretary of State (5), and it is dearly 
proved that Desu and his predecessors 


I. 0. 238— 


L, R, 1904 
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in-interest have continuously occu¬ 
pied the land in suit for more than 20 
years. In these circumstances, he 
cannot be ejected at the mere pleasure 
of the proprietors or because he is a 
minor. 

I accept the appeal, set aside the 
decree of the lower Appellate Court 
and restore the order of the First Court 
dismissing the suit. The plaintiff- 
respondent will pay the appellant’s 
costs throughout. 

Appeal accepted 


MUSA (Abdul Raoof, J.) 1924 

filed. The Trial Court, therefore, on 
this date made an order rejecting the 
plaint. Against this order an appeal 
was preferred to the lower Appellate 
C jurt and the learned Judge of that 
Court dismissed the appeal. 

The plaintiff has come up in second 
appeal to this Court and it has been 
contended by Mr. Hargopal on his 
behalf that the order of the rejection 
of the plaint was not justified under 
the circumstances of this case. His 
contention is that 0. 17, R. 3 was 
inapplicable to this case inasmuch as 
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Abdul Raoof, J. 

Muhammad Bakhsh and another — 
Plaintiffs—Appellants. 

v 

Malik Musa and another — Defen¬ 
dants—Respondents. 

S. A. No. 670 of 1922, Decided on 
31st October 1922, from a decree of the 
District Judge, Multan, D/- 13th De¬ 
cember 1921. 

♦ Civil P. C. 0,. 7, r. 18—Failure of 
plaintiff to produce document does not attract 
the operation of O. 17 R. 8 — C. P. C„ 0.17 
R. 8. 

The provisions of O. XVII, r. 3 of the Code 
are not applicable to non-prcductioa of a 
document which ought to be produced in Court 
by the plaintift when tbe plaint is presented. 

[P 608 C 1J 

Hargopal —for Appellants. 

Judgment.—This was a suit for pre¬ 
emption. The plaint was presented 
on the 24th of February 1921. The 


the time had not been granted to the 
plaintiff on his application to produce 
the Settlement entries. He has fur¬ 
ther contended that the order is not 
justified even under the provisions of 
O. 7, r. 11, because, according to 
this rule, the Court is bound to re¬ 
ject the plaint upon the grounds 
mentioned in clauses (a), (b), (c) and 
(d) and that the present case was not 
covered by any of those clauses. 
The penalty provided for non-produc¬ 
tion of a document which ought to be 
produoed in Court by the plaintiff 
when the plaint is presented is to be 
found in r. 18 of O. 7. In my opi¬ 
nion there is force in the contentions 
put forward by the learned Counsel. 
In the first place, I am of opinion 
that 0.17, r. 3, was not applicable, 
and, even if it was, the Court was not 
justified in rejecting the plaint, but 
it was its duty to hare proceeded to 
decide the suit what it was. Of 
course, the plaintiff will not be enti¬ 
tled tc|put in the revenue entries with¬ 
out the leave of the Court as contem- 


details of the land in suit were given plated by r. 18, 0. 7. I am sup- 
in the plaint. A copy of the sale-deed ported in this view by the deoision in 
containing the details of the land was Murli Dhar Kanshi Ram v. Narain 


also filed with the plaint The reve- Das (1). 

mie papers were, however, not filed. In view of the above remarks, I 
The Court made the following must accept the appeal and setting 
orders— Paroha pulwari shamil nahin aside the order of the Court below 
hai, Peshi ainda par pesh ho, i. e., re- remand the case to the Court of first 
venue papers are not tiled let them be instance through the Appellate Court 
produced at the next hearing. The with the direction that it be . placed 
24th of March 1921 was then fixed upon its original number in the regis- 
for hearing. On that date the plain- ter of pending suits and be disposed 
tiff produced the jamabandi of the of according to law. I order accord- 
land in suit. The settlement Entries ingly. Costs wil! abide the result, 
as required by Rule III, clause 2, Appeal allowed. 

printed at page 13 of the instructions -“_ _ l 7 

relating to the practice in the trial of “fi) [1913] 169 P.L.R. 1913-^19 1.0. 478-10 
the civil suits, were, however, not . P.W.B. 1913. 
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Scott-Smith and Fforde, JJ. 

Mam Chand —Appellant. 


Lahore 6;9 


v. 

The Crown —Respondent. 

Cr. Appeal No. 54 of 1924, Decided 
on 8th May 1924 from the order of the 
Sessions Judge, Hissar, D/- 14th 
December 1923. 

* Evidence Act. S. 157— Evidence before 
Committing Magistrate muj be corroborated by 
statement durijy p,lice investigation—Crimi¬ 
nal P. C., S. 288. 

The object and effect of section 388 of the 
Onrnmal Procedure Code is to place the de¬ 
position in ;he committal enquiry on exactly 
the same footing as the deposition in the 
sessions Court. Such a deposition is *• testi- 
mony within the meaning of section 157 of 
the Evidence Act, which, a prior statement by 
the witness during the police investigation is 
admissible in evidence to corporate. 1923 
Mad. 20 and 27 Cal. 295 Foil. (P. 610, C. 1 & 2] 

Nanwan Mai —for Appellant. 

Public Prosecutor— for Respondent. 

Scott-Smith, J.—Mam Chand, ap¬ 
pellant, has been convicted by the 
Sessions Judge of Hissar of the mur¬ 
der of Bhiman, his cousin, on or 

?°° ut th ? ? igh L fc of fche 13th February 
1944, and has been sentenced to deatf 

The pedigree-table from which the 
relationship of the appellant to the 
deceased will appear is as follows — 

hira 


Mittar Sain 


j 


Ram Singh 


Boa Ram 

Mam Chand 
.(accused) 


Chajju 


B han Siogh 

• I 

Ram La) 


Bhiman Che , Ram 

(deceased) (Fakir) 

tu r d™waho S 

Ktl- *“> Lai's land whfoh 
R aa t i . b OSs ®ssion of Bhiman 

Sade a gift of r iL 5 ef , ore h ‘» d«*h 

»itpr-..„ B a h ” a Lra r d 

and mutation was effected in v h f 
in Bhitnan's favour^ and fh.T « 

<S*S in 

*924 L/77 & 78 


Mam Chand's house. I therefore 
agree with the learned Sessions Judge 
that there is no clear evidence in this 
case of any motive for the murder on 
the part of Mam Chand. It appears 
from the evidence of Ram Chandar, 
lambar.iar (P.W. ?), that when Bhiman 
did not appear in the village for 2 or 
3 days, he asked Mam Chand where 
Bhiman had gone to. Mam Chand 
said that he had gone to Delhi to see 
the jalsa there. A few days later 
people returned from the jalsa, but 
Bhiman did not come back. The 
witness again asked Mara Chand who 
replied that Bhiman might have gone 
to see hh brother Chet Ram wiio is a 
batraiji and lives in Jasana. No trace 
of him was found there, and shortly 
afterwards Mam Chand disappeared 
from the village. The lumbar iar then 
on the 2*th February reported the dis¬ 
appearance of Bhiman at the police 
station. On the 1st March the Sub- 
Inspector came to the village and was 
told by Mussarnmat Nihali (P \V 21 
the wife of Mam Chand, that her 
husband had killed Bhiman and buried 
him inside the hot ha. The Sub-ln- 
epector sent information of this to the 
oub-Divisional Magistrate of Palwal 
and on the 3rd March the latter to* 

fo th 6 / W u h the ° ivil Sur « eon 

out ht If ag6> and xv e p,aoe pointed 
out by Mussammat Nihali was dug up 

" th ® por P 9 ® of Bhiman was dis- 
covered buried there. There were 
numerous wounds on the body which 

“ tllat , he ha J been killed with 
blows of a sharp-edged weapon. A 

search was made for Mam Chand who 
could not be found, and he was not 
arrested unt-1 the 9th September ,923 
on which day he presented a com- 
plaint (Exhibit P. s.) (p age g of t ™ e 

paper-book) i U the Court of the Dis¬ 
trict Magistrate Qurgaon, in which h« 
accused Ram Chandar and oTh.™ of 
the murder of Bhiman. 

The chief witness for the nrosaon 
tion is Mussarnmat Nihali. , her 
statement (Exhibit P. N.) (page 9 of 

mi 0 ttiISM b ° Ok i ) mad ° before tbec °m- 

tw l *f aglstrate . she at first said 

fb»V h ?K dl( l n r. ot know an ything about 
the death of Bhiman, though she ad 

mitted that his corpse was 8 recovered 

th ® °° rner of his bouse. When 
orther questioned she admitted th*t 
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her husband had killed Bhiman with 
a gari'lasa and had then buried the 
body in the kotha. She resiled from 
this statement at the trial, and the 
statement made by her before the 
Committing Magistrate was put in 
evidence under the provisions of sec¬ 
tion 288 of the Criminal Procedure 
Code. In order to corroborate this 
statement, a statement made by her 
before the police (Exhibit P. F.) 
(printed on pages 4 and 5 of the paper- 
book) was proved and put in evi¬ 
dence. A preliminary question arises 
whether it was admissible to prove 
the statement (Exhibit P. F.) in order 
to corroborate that made by the wit 
ness before ihe Committing Magis¬ 
trate and transferred under the provi¬ 
sions of section 288 of the Criminal 
Procedure Code. Section 157 of the 
Indian Evidence Act says that in 
order to corroborate the testimony of 
a witness, any former statement 
made by such witness relating to the 
same fact, at or about the time when 
the fact took place, or before any 
authority legally competent to in¬ 
vestigate the fact, may be proved. 
Now, it is not denied that the state¬ 
ment (Exhibit P. F ) might be proved 
in order to corroborate the testimony 
of Mussnmmat Nihali, but the ques¬ 
tion is whether the statement of Mus- 
sammot Nihali transferred under sec¬ 
tion 288 of the Criminal Procedure 
Code is the “ testimony '* of a witness 
within the meaning of section 157 of 
the Evidence Act Section 288, Cri¬ 
minal Procedure Code, lays down that 
the evidence of a witness duly taken 
in the presence of the accused before 
the Committing Magistrate may, in 
the discretion of the presiding Judge, 
if such witness is produced and exa¬ 
mined be treated as evidence in the 
case. It was held by a Division 
Bench of the Madras High Court in 
the case of V<lliah Kone v. Emperor 
(1), th it the object and effect of sec¬ 
tion 288 of the Criminal Procedure 
Code is to place the deposition in the 
committal enquiry on exactly the 
same footing as the deposition m the 

Sessions Court, and that such a de- 

position is “ testimony” within the 


( 1 ) 1923 Ma<5. 20—45 Mad. 766—43 M. L. J* 
222-16 M.L. W. 239-(1922) M. W. N- 
506-31 M, L. T. 175-24 Or. L. J. 417. 
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meaning of section 157 of the Evi¬ 
dence Act, which a prior statement 
by the witness is admissible in evid¬ 
ence to corroborate. I agree fully 
with the decision in that case and 
would hold that the evidence of tbe 
witness Mussammat Nihali recorded 
before the Committing Magistrate is, 
by the operation of section 288 of the 
Criminal Procedure Code, just as 
much evidence in the case as that 
recorded at the trial in the Sessions 
Court and is, therefore, “testimony” 
within the meaning of section 157 of 
the Indian Evidence Act. A Division 
Bench of the Calcutta High Court in 
the case of Queen-Empress v. Jadub 
Das (2 ). said that it had been long 
settled by the decisions of that Court 
that unless there was something to 
show the truth of the former state¬ 
ment it should not be preferred to the 
statement made subsequently in the 
Sessions Court, that is to say, there 
should be something to corroborate 
that statement on some material 
point. I do not see in what better 
way the statement made by Mussam¬ 
mat Nihali in the Committing Ma- 
gistrate’s Court can be shown to te 
correct than by the proof of a former 
statement made by her to the same 
effect. The part of the i tatement 
(Exhibit P. F.) on page 5, lines 31 to 
49 of the paper-book, corroborates the 
statement made by her before the 
Committing Magistrate, printed at 
page P, lines 26 to 40 No duubt the 
evidence of such a witness must be 
received with great caution, and pro- 
bably it would not be safe to base a 
ennvi’etion upon it unless it were cor¬ 
roborated by other evidence. It 
clear from the evidence of the doctor 
that there was blood on the walls o 
Mam Chand’s house in which the body 
was found buried. It is also prore 
that Mam Chand falsely stated tha 
Bhiman had gone away to Delhi- » 
is further proved that a few da 
later Mam Chand absconded from th 
village and was not seen ag«n 
more than 18 months. He and Bh 
man were living together m the 
house where Bhiman 8 dead body 
found buried, and it cannot 
lieved that Bhiman could have been 

(3) [18991 27 Oal. 295—4 C. W. N. W®- 
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murdered and bis body buried there 
without Mara Chand being privy to 
it. 

1 , therefore, consider that there is 
ample evidence in this case on wh’ch 
to base the conviction of Mam Chand 
for the murder of Bhitnan, and I 
would accordingly dismiss the appeal 
and confirm the sentence of death. 

Fforde, J.— I agree. 

Appeal dismissed. 


Lahore 6il 
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Broadway and Campbell, JJ. 

Thu/car Das, etc. —Defendants—Ap¬ 
pellants. 


▼ . 


Mt. Putli Plaintiff—Respondent 

F. A. No. 385 of 1920, Decided on 
24th March 1924, from the decree of 
the Senior Subordinate Judge, Delhi, 
D/-3rd January 1920. 

(«) G.ardian and minor — Sale in favour of 
minor can be upheld. 

A Bale in favour of a minor can be enforced, 
especially when the coaaideratioo f.rthe sale 
had been pa d in full to the vendor, as, after 
that the minor s under no further obligation 
*° »°y < 30 C. 539 P. C. D;8f. -JO M. 308 
B. Foil. [P 612 0 2 P G13 C lj 

W , Law—Joint Family—Manager 
can t bind o f hers by acknowledging time-barr • 
ea debts — Limitation Act S. Jy, 

A Hindu Manager can bind himself in an 
acknowledgment of a time-barred debt but he 
oinnot bind bis oo-paroeners. (p 61J C 2] 

Sheo tfarain and Dalip Singh—(or 
Appellants. 

Tek Chand and Mehr Chand Maha - 
ja/i-for Respondent. 

J * _The suit out of 
whioh this appeal has arisen was 
inatituted by Jff Putli, a minor, 

Narafn . her husband. Sat 

dan fa ; Sht> cl ? ira ® d fr om the defen- 

th ft n»nA 8Um ? f Rs * 5 * 127 * D^ing 

° f ! h \ 8Uit 8he attained 
majomy and, at her instanoe, her 

wafauiwiT 40 di8char « fd and she 

h«r pr0ceed with the suit 

m aer own name, 

Shlw° thA U °^® pedigree-table will 
defeat- Utl0QBhiP b6Weep the 


Thak*r D 48 

I 


I 


Shambu Nath Kid-.r Nath 

(adopted by R iini 


M*)) 


Bjji Nath 


Chanan T. lok AmarNath 

One Ram Rachiipal was also made 
a defendant. He is connected with 
Kiiar Nath through Kidar Nath’s 
adoptive father. The suit as against 
Ram Rachhpal was dismissed as be¬ 
ing barred by time. As against the 
other defendants, the plaintiff’s olaim 
was decreed. The trial Court, ap¬ 
parently through an oversight, did 
not allow interest from date of suit 
to date of realisation, and refused to 
allow the plaintiff's costs. Against 
this decree the defendants have pre¬ 
ferred this appeal. Ram Rachhpal 
was made one of the appellants, al¬ 
though the suit as against him had 
been dismissed. The plaintiff filed 
cross objections through Mr. Tek 
Chand, claiming interest from date of 
institution of the suit till date of 
decree and costs. 

The facts are given and discussed 
f, fc S r0 at length in the judgment of 
the trial Court, and it is only neces¬ 
sary to state them briefly here. It 
appears that in 1907 Kidar Nath was 
concerned in certain litigation with 
one Nathu Mai. It became necessary 
for Kidar Nath to prefer an appeal 
to the Privy Council and he was call¬ 
ed upon to deposit Rs. 4,000 or secu¬ 
rity to that extent in connection with 
that appeal. His natural father 
1 hakar Das was in the employ of 
Rai Bahadur Lala Sri Kishen Das as 
his Head Clerk. He asked Rai Baha¬ 
dur Lala Sri Kishen Das for assist¬ 
ance. Ultimately he, Kidar Nath, 
Shambu Nath, Baij Nath and Ram 

Kachhpal are said to have gone toge- 
ther to Rai Bahadur Lala Sri Kishen 
Das and asked him to arrange for 
this Rs. 4,000. Out of consideration 
for his employee Rai Bahadur Lala. 
bn Kishen Das agreed, and it ap¬ 
pears that a fixed deposit to the ex¬ 
tent of Rs. 4,ono with the Allahabad 
Bank was tendered to the Chief 
Court. The fixed deposit was refused 
and ultimately Government Promi 
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gory Notes of the face value of 
Rs. 4,000 were acquired and deposit¬ 
ed with the Registrar of the Chief 
Court. Kidar Nath lost his appeal in 
the Privy Council. In the meantime 
on the 26th of September 1913 Rai 
Bahadur Lala Sri Kishen Das was 
adjudicated an insolvent by the High 
Court of Bombay, and the official as¬ 
signee look possession of his estate 
including all outstandings. The offi¬ 
cial assignee transferred the out 
standings, including the present 
claim to one Chhabil Das, the neces¬ 
sary assignments being drawn up. 
Chhabil Das in his turn transferred 
the present claim to Mt. Putli, then a 
minor, under a deed dated the 2nd 
of November 1917. On the basis of 
this assignment Mt. Putli sought to 
recover the amount. 

The suit was filed on the 1st of 
December i917. It has been shown 
that the debt sought to be recovered 
was incurred on the 18th February 
1907. The defendants set up various 
pleas, one of these being that the as¬ 
signment to Chhabil Das by the offi¬ 
cial assignee was invalid, and an¬ 
other being that the suit was barred 
by limitation. The plea of limitation 
rested on the assertion by the defen¬ 
dant that the transaction sued 
upon w-s not a loan made 
by Rai Bahadur LaU Sri Kishen 
Das, but was really one by 
which Rai Bahadur Lala Sri Kishen 
Das became a surety to the extent of 
Rs. 4.000 for Kidar Nath. It was con- 
tended therefore that the claim really 
was by a surety against his principal 
and was governed by Article 81 
which provides a limitation of three 
years. It was admitted by Mr. Tek 
Chandthat if this plea of the defen¬ 
dants was correct the suit was barred. 
He contended, however, that the 
transaction was really a loan, and 
that therefore the suit was governed 
by the six years’ rule and was within 
time owing to the paymtnt of interest 
by Kidar Nath and Thakar Das, 
the payment by Thakar Das being 
binding on Shambu Nath and Baij 
Nath, and further, that Thakar Das 
had admitted his liability in two let¬ 
ters Exhibits P-1 and P-2, dated res¬ 
pectively 22nd and 27th February, 

1913. 


Although Mr. Sheo Narain for the 
appellants devoted most of his time to 
an endeavour to show that the trans¬ 
action was really as alleged by the 
defendants, at the conclusion of his 
address he advanced a contention 
which, if given effect to, would con¬ 
clude the case in his favour. This 
contention was that inasmuch as Mt. 
Putli was a minor on the 2nd of 
November 1917 when the assignment 
of the debt was executed by Chhabil 
Das in her favour, the contract evi¬ 
denced by that assignment was void 
and could not be made the basis of a 
suit. In support of his contention he 
referred to Mohori Bibee v. Dharrno - 
das Ghose (1). On the other hand, 
Mr. Tek Chand pointed out that this 
was an entirely new point, not raised 
in the written statement, and urged 
that Mr. Sheo Narain should not be 
allowed to take it at this late stage. 
He contended that had this plea been 
advanced at the outset it could have 
been proved *hat the negotiations had 
been carried out on her behalf by her 
husband. He drew attention to Sat 
Narain’s statement at page 55, line 
30, to the effect that he had acted for 
Mt. Putli in the matter. He further 
contended that Mohori Bibee v. Dhar- 
m das Ghose (l) was distinguishable 
as it dealt with a transfer by a minor, 
that the suit which was decided by 
their Lordships of the Judicial Com¬ 
mittee was one between the parties to 
the contract; and that in that suit it 
was sought to enforce an obli ation 
entered into by a minor. The ques¬ 
tion whether a minor could purchase 
property and could enforce an o i- 
gation entered into in his favour was 
not before the Privy Council, l 
Ragliava Chariar v. Srinivasa Ra(/hu 
Chariar (2) it was held by a *uii 
Bench that a mortgage in favour oia 
minor was enforceable by the min > 
and the view was also expressed tna® 
in the same way a sale in . 

minor could be enforced. Thi 
is in consonance with Mum K * 
Madan Gopal (3), Margin 

(2) K 4 L M T“ d 40?-» S I.O M »-(i9>«' 
M. w'. N. 363. (F. B.) 1S A ,Ui 

(8) [1916] 38 All. 69-31 L 0. 79. » * 
1081 
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Dhania (4), Ulfat Rai v. Gauri Shan¬ 
kar (5) and Bahaludddin v. Rafaqat 
Husain (o). In my opinion Mr. Tek 
Chand’s contention is correct. The 
assignment was by Chhabil Das in 
favour of Aft. Putli. The considera¬ 
tion for the assignment had been paid 
in full to the assignor. The minor 
was therefore under no further obliga¬ 
tion to anyone, and I am unable to 
see any reason why a minor in such 
circumstances is precluded from suing 
on such a contract. I am supported 
in this view by Steinberg v. Scala 
(Leeds) Ld. (7). 

[The Court then discussed the evi¬ 
dence as to the nature of the transac¬ 
tion and came to the conclusion that 
the transaction was a loan]. 

It was admitted by Mr Sheo Nara- 
in that in the event of the transac¬ 
tion being found to be a loan, the 
suit as against Thakar Daa and Kidar 
JNath was within limitation. He, 
however, contended that any pay¬ 
ment of interest or any acknowledg¬ 
ment made by Thakar Das could only 
bo binding on him in order to save 
limitation, and on his sons, as mem¬ 
bers of a joint Hindu family, only if 
the payments of interest made by 
him had been paid as such, within the 
meaning of section 20. A reference 
to the account books shows that at 
the outset che payments made am¬ 
ounted to the interest due. The last 
payment was a little short of the 
actual interest, the shortage being 
. * 1 od f Having regard to the pre- 
vious nature of the payments I am 
of opinion that all these payments of 
interest, whether mace by Thakar Das 
or through him, were intended to be 
payments of interest as such within 

fw/ amn ? of the action, and that 
herefore these payments bring thn 
suit within limitation as against afl 
ine appellants. 

I . think Mr. Tek Chand’s 
contention is correct that Thakar 

fimifv 11 V 9 be , ad ° f the joint Hi ndu 

haS of’tSe i n °T 1 S g ! tho debt 0n be¬ 
half of the joint Hindu family and did 

“(4) U916138An.l5l^Ti^r i4A . Lj ; 

(5) 33 All. 657—111. 0. 20—8 A.L. J. 

(6) (1913118 I. C. 45L 

) 93 L. J. R 944 . 


Lahore 613 


Sewaram V. AZIMKHAN 

so acknowledge the debt in his letters 
dated the 22nd February 1913 and the 
27th February 1913, Exhibits P-1 and 
P-2. It is true that while he could 
bind himself in an acknowledgment 
of a time-barred debt, he could not 
bind his coparceners. When these 
letters were written however, having 
regard to the payments of interest 
already made by him, the claim was 
within time, and these letters there¬ 
fore must be regarded as acknow¬ 
ledgments binding not only on Tha¬ 
kar Das but on the other members of 
the joint Hindu family of which he 
was the head. In this view of the 
case the appeal fails and is dismiss¬ 
ed with costs. 


Turning to the cross-objections, no 
real reason has been assigned by the 
Court below for disallowing costs. 
The defendants oertainly are not 
entitled to any sympathy. The in¬ 
terest claimed is from the date of 
institution till the date of decree, 
auoh interest is usually allowed, and 
the omission to do so in this case 
appears to be due to an oversight. 
I would therefore accept the cross- 
objections and modify the decree of 
the Court below by adding to it 
interest from date of institution to 
date of decree and allow the plain¬ 
tiff her costs in the Court below. 

Campbell J.—I agree. 

Ac peal dismissed. 

Cross- object ion accepted. 
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Shadi Lal,C. J. and Le Rossig- 

NAL, J. 

Setcnram and another— Defendants— 
Appellants. 

v. 

Aztmkhan Plaintiff—Respondent. 

L. P. Appeal Case No. 71 of 1923, 
Decided on 17th December 1923, from 
the deoree and Judgment of Abdul 
Raoof, J. in Civil Appeal No. 1559 of 
1922, D/-30th January 1923. 
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Pre-emptior- Prc-emptor must possess the 
qialifcutions entitling h m to prc-mpt upto 
date of suit. 

To sustain a claim for pre-emption the 
plaintifi D'Uft prove not only that at the time 
of the sale ! e possessed the qualifications 
which conf»rred upon him the right to pre¬ 
empt the pr~pe tv, but also that those quali¬ 
fications subsisted et tl e time wl ei« the suit 
was brought- 91 P R. 190'J ; 95 P. R. 1901; 
32 P. R. 1902 ; 43 P, R. 1915 ; 44 Cal. 47 Foil. 

[P. 614,0. 2.J 

Lai a Jugan Noth Vakil— for Appel¬ 
lants. 

Judgment. —The facts which are 
relevant to the question of law aris¬ 
ing in this appeal, are simple and do 
not admit of any dispute. The plain¬ 
tiff claims to pre-empt a plct of 
agricultural land situate in Mauza 
Shahani in the Mianwali District, 
and there can be no doubt that he 
was an ala malik in the village on 
the date on which the sale was effect¬ 
ed in favour of the defendants. It is 
however, incontrovertible that after 
the sale he lost his proprietary 
rights, and that on the date of the 
institution of the suit he was no 
longer a proprietor in the village. 

On these facts we have no hesita¬ 
tion in holding that the plaintiff is 
not entitled to pre-empt the proper¬ 
ty. It has been repeatedly held that 
in order to sustain a claim for pre¬ 
emption the plaintiff must prove, not 
only that at the time of the sale he 
possessed the qualifications which 
conferred upon him the right to pre¬ 
empt the property, but also that 
those qualifications subsisted at the 
time when the suit was brought. It 
must be remembered that we are 
dealing here with a case in which 
the plaintiff has lost the qualification 
which alone gave him the right to 
bring his action for pre-emption and 
that we are not called upon to deter¬ 
mine the question whether a vendee, 
who has improved the position after 
the date of the sale can defeat the 
claim of a plaintiff who has continued 
to retain the qualifications which 
he poss« ssed at the time of the sale. 

The Allahabad High Court has con¬ 
sistently adhered to the principle 
that, in order to succeed in a suit for 
pre emption, the plaintiff must show 
not only that the sale gave him a 
cause of action, but that the cause 
of action still subsisted at the date of 


the institution of the suit vide inter 
aha Janki Parshad v. Ishar Das (1). 
The learned Judge against whose 
judgment this appeal has been pre¬ 
ferred, has however, sought to dis¬ 
tinguish that case on the ground 
that, while in the province of. Agra 
the right of pre-emption is based 
upon the rule of justice, equity and 
good conscience, and the principles 
derived from Muhammadan Law are 
freely applied to pre-emption cases 
in that province, the law iu the Pun¬ 
jab is contained in a statute of the 
Legislature, and that those principles 
are not applicable to cases arising 
in this province. Ir. support of this 
distinction the learned Judge has 
referred to certain observations made 
by Mr. Justice Shah Din in his judg¬ 
ment in 91 P. R. 1909, but it must be 
pointed out that that case dealt with 
the question whether the vendee 
could defeat the plaintiff’s claim by 
improving his status after the date 
of the sale, and that the observations 
were purely obiter dicta. Indeed 
Mr. Justice Shah Din himself in the 
earlier portion of his judgment fully 
recognised the validity of the rule 
that a plaintiff cannot succeed in a 
suit for preemption, if he lo-es the 
property on the strength of which he 
based his right of pre-emption. This 
is apparent from the following ex¬ 
tract from that judgment:— 


'•Theie is, it seems to me, a dear distinc- 
ion between the position of a pre-emptor- 
eeking to enforce hie right of pre-emption by 
virtue of his possessing errtain definite ad¬ 
vantages because of bis srecial connection 
vith a partioula- kind of property, the sub 
ect of a sale, and that of a vendee < f that 
iroperty who at the time of the sale possesses 
10 such advantages. The former it is ■»id 
on grounds whioh I shall presently examine) 
nust continuo down to the date t f the deoree 
nils favour to oocupy the privileged posi- 
ion with regard to tho property iu suit hy 
rirtoecif wlrch he was at the date of iale 
inti tied to o'aim pre-emption, and it is oonsi- 
lered inequitable to permit him to eDforoe his 
■ighti if, prior to deoree he lores the advanta¬ 
ge of that position by reaeon of a material 
ihange in his connection with the very pro¬ 
perty, the ownership of which conferred that 
idvaDtage upon him. The latter on tae othe 
land, josseestd at the date of sale no rights 
>f any kind based upon any ownership of pro- 
,erty and obviously started with no va m 
ground of defence to the pre-emptor ■ superior 

(]) [1899) 21 All. 374-(1899) A. W. N. 126 
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claims and that beiDg so, how can it be said 
that, though the pre-emptors position remain* 
absolutely unchanged both as regards his own 
property aid the property in 9uit, the vendee, 
by acquiriog before decree other property of 
which he was not an owner at the date of 
sale, improves his pos tion, qua the p-operty 
in suit, so as to make the pre-emptcr lose the 
right which he undoubtedly posseised at the 
time of Bale and even at the date of the insti¬ 
tution of the §uit. The pre-emp'or’s position 
obviously neither improves cor deteriorates if 
after the sale he acquires or parts with any 
property other than the property by virtue of 
which he bad a right of pre-emption at the 
date of sale, it ; s only if he loses the latter 
property, that is to say the property by virtue 
of which he claims pre-emption, that ithasbeeo 
ruled that this right of pre-emption is lost. 

The other learned judges, who dealt 
with the case reported as 91 P. R. 
1909, felt no doubt whatsoever that 
the plaintiff cannot succeed in a suit 
for pre-emption if he has ceased to 
possess at the time of the institution 
of the suit the qualification which 
clothed him with the right of pre¬ 
emption at the time cf the sale. This 
principle has been affirmed in various 
other judgments of the Punjab Chief 
Court, vide 95 P. R. 1901, 32 P. R. 
1902 and 43 P. R. 1915. The same 
rule has beer, enunciated by the Cal¬ 
cutta High Court in Kuri Mian v. 
Ambica Singh (2). Indeed we are not 
aware of any judgment either of this 
Court or of any other Court which 
lays down a contrary principle. 

Accordingly we hold that the plain¬ 
tiff, who on tho date of the institution 
of the suit, had ceased to be the 
owner of the land on w ich he based 
his right of pre-emption, was not en¬ 
titled to pre-empt the property in 
dispute and accepting the appeal we 
dismiss the suit with costs throughout 

_ Appeal allowed. 

""(•) 11917) 44 Cal. 47-30 0. W. N. 1099-34 
I. 0. 869—21 C. L. J. 140. 
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Campbell, J. 

Faqir Muhammad Khan and others - 
Decree-holders— Appellants. 

v. 

Pirdad Khan —Judgment-Debtor— 
Respondent. 

Mis. 3. A. No. 746 of 1922, Decided 
on 8th January 1923, from the order 
of the District Judge, Jullundur, D/- 
19th December 1921. 


(o) Civil P. C., O. SI, R. 16—Sale of Pre¬ 
emption decree- Vendor is not debarred from 
claiming possession in execution — Pre-emption 

The holder of a decree enforcing a right of 
pre-empt on who subsequently to the data of 
the decree sells the property to a uraager 
does not by such conduot debar himself from 
obtaining possesiion of the property in execu¬ 
tion of the decree. 7 A. 107 Foil; 1922 L. 
300 Dist. [P 616,0.1] 

(6) Excution of Decree—Executing Court is 
bound by its terms. 

The Court to which application for execu¬ 
tion of a decree is made is bound by its terms 
as are the parties to it, anil his no po ver to 
go behind it or to e< t^r into q estions bejond 
its scope. 7 A. 107 Foil. [P. 616, C. 1] 

Ab.Iul Ohani —for Appellants. 

Faqir Chand— for Respondent 

Judgment.—Gul Muhammad Khan 
and Faqir Muhammad Khan obtain¬ 
ed a decree for possession by pre¬ 
emption of certain land subject to 
tho condition of their paying into 
Court within a certain time the price 
fixed by the decree. They made pay¬ 
ment by due date. Thereafter, one 
Ghulam Muhammad applied for exe¬ 
cution of the decree by delivery to 
him of possession of the land decreed 
on the allegation that the decree had 
been sold to him. 

Gul Muhammad Khan and Faqir 
Muhammad Khan appeared in Court 
and stated that they had sold the de¬ 
cree to Ghulam Muhammad and that 
tffiey possessed no rights in the land. 
The Court refused the applioatiori 
holding that the decree was not trans¬ 
ferable and this order was upheld on 
appeal and is now final. 

The present second appeal arises 
out of a subsequent application by 
(tu1 Muhammad Khan and Faqir 
Muhammad Khan for delivery of 
possession to them. The application 
was allowed by the First Court, but 
that order has been reversed on 
appeal by the District Judge on two 
grounds. The first was that the pre¬ 
vious order in Ghulam Muhamraad‘s 
application was correct and in 
accordance with a decision by this 
Court reported as Mehr Khan v. Ghu¬ 
lam Rasul (1) which laid it down that 
a decree for pre-emption is not oa- 
pable of transfer so as to enable the 
transferee to obtain possession of the 
pre-emptional property in exeoution, 
and that to allow tho original deoree- 

tl) 198»L*h. 3M)-a Lah. 283-3 L. L. J* 

• W3, . # 
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holders now to execute the decree 
would enable them to hand over the 
property to Ghulam Muh ammad and 
avoid a second suit for pie-emption 
against him. The second ground was 
that, at the time of the present ap¬ 
plication, Gul Muhammad Khan was 
an undischarged insolvent and nei- 
her he nor Faqir Muhammad Khan 
thad applied for execution for the 
benefit of all the decree-holders with- 
iD the meaning of O. 21, r. 15, Civil 
Procedure Code. 

Tho decision on the first point, in 
my opinion, was erroneous. It was 
laid down in Ram Sahai v. Gaya (2) 
that the holder of a decree enforcing 
a right of pre-emption, who subse¬ 
quently to the date of the decree sells 
the property to a stranger, does not 
by such conduct debar himself from 
obtaining possession of the property 
in execution of t N e decree. It is 
note-worthy that in this case the 
alleged sale was transacted after the 
title to the pre-empted property had 
vested in the original decree-holders 
by reason of their payment into Court 
of the purchase-money, and thus the 
case is distinguishable from that 
dealt with in Mehr Khan v. Ghulam 
Rasul (1). But whatever the subse¬ 
quent effect of the transaction bet¬ 
ween the decree-holders and Ghulam 
Muhammad may be, the Court to 
which application for execution of a 
decree is made is bound by its terms, 
as are the parties to it, and has no 
power to go behind it or to enter into 
questions beyond its scope. This was 
explained in Ram Sahai v. Gaya (2), 
where it was pointed out also that 
the pre- mptor decree-holder, as here, 
^n prayii.gfor execution of decree was 
merely obeying its terms, and that 
the only rights of the vendee judg¬ 
ment-debtor were to receive the pur¬ 
chase-money before handing over 
possesion to the decree-holder. 

The same principles apply to the 
second ground on which the learned 
District Judge has dismissed the ap¬ 
plication. The judgment-debtors 
have not raised the objection of Gul 
Muhammad Khan’s insolvency in the 
capacity of his creditors and O. 22 


r. 12 specifically excepts proceedings 
in execution from the operation of 
rule 8 of the same Order under which 
a defendant may apply for the dis¬ 
missal of a suit on the ground of the 
plaintiff’s insolvency. The Execut¬ 
ing Court has to take the decree as 
it stands and to enforce its provi¬ 
sions. The Receiver of the Insol¬ 
vency Court is the party to object to 
the decretal land being handed over 
to the insolvent defendant, who is 
bound under penalties by the Insol¬ 
vency Law to make it available for 
the liquidation of his debts as soon 
as he receives it, and there is no 
reason why the judgment-debtor 
should be allowed to retain posses¬ 
sion of the land to his own advantage 
and to the prejudice of the insolvent’s 
creditors. It may be noticed in this 
particular case that Gul Muhammad 
Khan secured his discharge during 
the pendency of the present second 
appeal. 

For these reasons, I acoept the 
appeal with costs, set aside the order 
of the lower Appellate Court and 
restore that of the First Court. 

Appeal accepted . 
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Broadway, J. 

Jalalud-Din — Convict—Petitioner 

v. 

King Emperor —Opposite Party 

Cr. Rev. Petition No. 1305 of 1923, 
Decided on 21st November 1923 from 
the order of the Sessions Judge Shahpur 
at Sargodha, D/- 14th May 1923. 

Criminal Trial.—Charge of of,fence committed 
at particular time and place does not Justify 
conviction in respect of offence committed at 
different time and place. 

Where the acciued is oharged with having 
beaten the complainant at a particular place'and 
at a particular time and the proseoution fail* 
to establish that charge tbo accused cannot on 
that evidence he convicted of haviDg beaten 
the complainant at a different place on a 
different occasion. IP. 617,0.».] 

Zafar Ullah ■ Khan— for Petitioner 

Sugar Chand for Government Advo¬ 
cate —for Opposite Party. 


flt) 11884J 7 All. 107—<1884) A. W. N. 224. 
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Judgment. — Haji Jalal-ud-Din, 
Vice President of the Miani Muni¬ 
cipal Committee, was convicted by a 
Magistrate of the First Class of 
an offence under S. 452, Indian 
Penal Code and sentenced to six 
month’s simple imprisonment. On 
appeal by him to the Sessions Court 
the learned Sessions Judge found that 
irregularities had been committed by 
the Magistrate which had prejudiced 
the accused person but instead of re¬ 
manding the case the learr ed Sessions 
Judge allowed the irregularities to be 
rectified in his Court by summoning 
certain witnesses for the prosecution 
and allowing the said accused person 
to cross-examine them further be¬ 
fore him. As a result the learned 
Sessions Judge came tc the conclusion 
that the prosecution witnesses are so 
hopelessly discrepant and untrust¬ 
worthy that I am bound to say that 
a number of them were simply hired 
and had never seen the attack 
with their own eyes.” He has given 
excellent reasons for the above 
view. 

The learned Sessions Judge then 
proceeded to acquit the appellant 

T h ™ °f ‘he charge under 
s. 452, Indian Penal Code, but finding 

q ‘m U1 T 7 j- of an offeDce under 
»• 323, Indian Penal Code reduced 

the sentence to the term of imprison- 

ment he had then undergone. 

Ha,i Jalal-ud-Din has come up to 

this Court under section 419, Criminal 

Procedure Code, end I have heard 

^.Zafar Ullah Khan on his behalf 
whde Mr. Sagar Chand has addressed 
me on behalf of the Crown. The case 
for the prosecution briefly was that 

h a^ Pe ,t, L 0ner had ’ on the 26th March 
1923 at about 10 P. M. gone to the 

house of the complainant and had 

tbere beaten him and his wife with a 

stick. It has been urged before me 

that inasmuch as the learned Sessions 

Judge has definitely found that the 

story told by the prosecution was 

false and that the offence with which 

thepetitionerhadbeen charged had not 

been Proved, there was no evidence 

convict i°n under S. 
323 could be based. There seems to 

considerable force in this con¬ 
tention. The learned Sessions Judge 
has written a very elaborate judgment 


pointing out in detail the various 
reasons for holding that the story 
for the p-osecution was wholly un¬ 
worthy of oredence. As I understand 
the judgment it amounts to this that 
the learned Sessions Judge has 
definitely found that the com¬ 
plainant’s «tory that he was beaten 

in his house by the petitioner was not 
true. He has also found that at 
least one of the injuries found to 
exist on the complainant was self- 
inflicted and that possibly others 
were. It seems to me that before the 
learned Sessions Judge could properly 
find the petitioner guilty of an assault 
under S. 323, Indian Penal Code 
it was necessary for him to find 
where that assault took place and 
this matter has been entirely ignored. 
The petitioner was definitely charged 
with committing an assault in the 
house of the complainant. This 
charge he denies and this charge 
has been found not to be true. It 
seems unfair to convict the petitioner 
of an offence with which he was never 
charged, as it is obvious that had he 
been charged with haring beaten the 
complainant in some other place he 

might have had a complete reply to 
give. 

In these circumstances I feel con¬ 
strained to accept this petition and 
to set aside the conviction of the 

petitioner under S. 323, Indian Penal 
Code. 
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SHADI Lal, C. j. 

Santa Singh—Accused— Petitioner. 

V 

King.Emperor —Opposite-Party. 

„„ C lKt? eT T' No -Jf 8 1922, Decided 
on 16th June 1923, reported 'by the 
J>. J., Lrurdaspur. 

(а) Criminal Trial— Witne;. 

Ij not 0, n Powered to order 
that a party Bhould produce a certain witnaas 

"V b *"“ <»• p.r.r.h.s cs 

“V IP 618 C 8 P619 0 1] 

(б) Custom (Punjab) — Property, 

A Court caunot aesume that a danenHant 
i ne old age of the father oanoot deprive him 
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of bis properly even though be may have 
acquired it through the labours of his son 
who is dependant on him and who r wns no 
separate property. [P 618, C 2) 

^ (c) Criminal P. C. % S. 435 — Order under 
S. 38 is a proceeding. 

An order under S. 88 is a proceeding within 
the meaning of S. 135 and is subject to the 
revisioi al jurisdiction of the High Court. 

(P 619, C 1) 

Facts.—One Amar Singh is sus¬ 
pected of murder. He is absconding 
and, in proceedings under Ss. 8' and 
88, Criminal Procedure Code, against 
him, certain property has been at¬ 
tached as his. The application of 
his father Santa Singh objecting to 
the attachment of the property on 
the ground that the property is his 
and not Amar Singh’s has been 
rejected by Chaudhri Pir Muhammad 
exercising the powers of a Magis¬ 
trate of the 1st Class in the Gur<las- 
pur District, by order dated 9th 
March 1923. 

Grounds. — Amar Singh, son of 
Santa Singh, is suspected of murder¬ 
ing his o a n nephew Fauja Singh, son 
of Lai Singh. He is absconding. 
Chaudhri Pir Muhammad, Magistrate 
1st Class, has taken proceedings 
against Amar Singh absconder, under 
Ss.87 and 88, Criminal Procedure Code. 
Some grain, utensils and cattle have 
been attached as property of Amar 
Singh, absconder. Santa Singb, father 
of Amar Singh, objected against this 
attachment contending that the pro¬ 
perty attached belonged to him and 
not to his absconding son Amar 
Singh, and that it was attached from 
his possession. The Magistrate dis¬ 
allowed this objection and made the 
following remarks in his order dis¬ 
allowing the objection :—“The abs¬ 
conder was the son of the applicant 
and nearly all his work was done by 
him (Amar Singh), so there is no 
reason why he should not bo held 
owner of any property. The ap¬ 
plicant was ordered to summon his 
Lambardar because the real facts 
could have been ascertained from this 
reliable witness, but he refused to 
produce him. This act of his clearly 
shows that he wants to hide the real 
facts. I reject his application as the 
evidence produced by him is interested 
and unreliable.” 
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Santa Singh is an old inan Amar 
Singh, absconder, : s his unmarried 
son and Amar Singh had been residing 
with his father. He had no land of 
his own. We may take it that ha 
assisted his father in work. But this 
does not mean that his father’s pro¬ 
perty became his property. He was 
a dependant of the father. He worked 
with the father and got his bread and 
clothing, etc., from the father. There 
is absolutely nothing to show that he 
had any share or interest in the 
father’s property or that he had any 
separate property of his own. If a 
father is old, his property does not, 
for that reason, become the property 
of his dependent son living with him. 
The father was not bound to produce 
the Lambardar as his witness as 
ordered by the Magistrate. A Ma¬ 
gistrate is not empowered to order 
that a party should produce a certain 
witness and that, in default, the 
party shall lose his case. The ap¬ 
plicant probably had good reasons ' 
for not producing the Lambariar as 
his witness. The Court could have 
summoned the Lambardar as a Court 
witness or the prosecution could have 
sent up the Lambardar as a Crown 
witness. 

The order of the lower Court is not 
good in law. It cannot fasten upon 
a party a certain witness who would 
not obviously support the party and 
it cannot assume that a dependent 
son is owner of the house-hold pro¬ 
perty which belongs to the father 
the head of the house. The old age 
of the father cannot deprive him of 
his property even though he may 
have acquired it through the labours 
of his son who is dependent on him 
and who owns no separate property 

Sue' proceedings can be referred tc 
the High Court under Ss. 435, 438, and 
439, Criminal Procedure Code. Ilani 
Din v. King Emperor (1) is an authori¬ 
ty in support of this view. This has 
not so far been overruled; a contrary 
opinion which may have been expres¬ 
sed in some judgment not printed m 
any authorised publication cannot 



(1) 11908] 29 P. W. R. 1908 Cr. 8-Cr. L. J. 
860—9 P. R. 1908 Cr. 
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be said to have overruled Ham Din 
t. King-Emperor (1). In any case, 
this is a point which can be decided 
by the High Court itself. 

The orders of the Magistrate are 
not good in law and should not be 
allowed to stand. I accordingly refer 
the case under S. 438. Criminal Pro¬ 
cedure Code, for orders of the High 
Court under S. 439, Criminal Pro¬ 
cedure Code. 

Order —For the reasons recorded 
by the learned Sessions Judge, I 
am of opinion that the property, 
which has been attached, belongs, 
not to the absconding Amur Singh, 
but to his father Santa Singh. The 
question, however, is, whether the 
High Court can interfere with an 
order passed by a Magistrate refus¬ 
ing to release the property from at¬ 
tachment In Ilam Din v. King - 
Emperor (<) a Division Bench of the 
Punjab Chief Court held that an order 
under S 88, of the Code of Crim nal 
Procedure, is a proceeding within the 
meaning of S. 435, and U subject to 
the revisiona) jurisdiction of the 
High Court. I am not aware of any 
judgment which expressly dissents 
fro n this view and accordingly, I 
accept the application for revision 
and direct that the property be releas¬ 
ed from attachment. 

Application accepted. 
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Broadway, J. 

Municipal Committee, Pind-Dadan 
Khun— Defendant— Petitioner. 

v. 

Bhagwan Singh and other*— Plain¬ 
tiff and Defendants—Respondents. 

Civil Rev. Petition No. 825 of 1922, 
Decided on 15th November 1922, from 
the decree of the Senior Subordinate 
Judge Jhelura, D/-3rd January *1921. 

Punjab Muniipal Act, (III of 1911 ) S?. 84, 
and 86—Illegal Uvg of tax—Refund, suit for— 
Civil Court can try . 

The irecedure prescribed by Ss. 84 and 86 
relates only to appeals against the assessment 
or levy of a tax under the law and do not pro¬ 
vide -a remely which might be done in viola¬ 
tion of that laio. The special Aot does not 


oust the jurisdiction of the Civil Court to re- 
lieve one object of the Crown aga nst an ille¬ 
gality imposed upon h m by any other subject. 
A Civil Court ran try a suit to recover tax 
illegally levied by a Municipality though the 
plaint'ff did not first lake action under S. Si of 
the Municipal Act. [P. 621, C. l.J 

M. L. Puri for Hakhshi Trk Chart*I — 
for Petitioner. 

Wanak Chand — for Respondent?. 

Judgment.— One Bhagwan Singh, 
son of Ganda Singh, is a tenant of 
three shops situate in Gur Bazar Man- 
di. within the Municipality of the 
town of Pind Dadan Khan. The 
Municipal Committee levied a tax 
called !eh baznri fro n Ivm and re¬ 
covered Rs. 72, which was paid by 
Bhagwan S;ngh under pretest. The 
tax was levied cn the ground that 
Bhagwan Singh had been using a 
plot of land measuring 10 ft. by 40 ft. 
in front of the shops of which he was 
the tenant, which land belonged to the 
Municipal Committee and had been 
occupied without its permission. 
Having paid the tax Bhagwan Singh 
instituted a suit in the Court of the 
Munsif against the Municipal Com¬ 
mittee for recovery of the sum, so 
paid with Rs. 3 interest, on the ground 
that he was not liable to pay, the said 
tax, the Committee not being the 
owner of the land. The Trial Court 
dismissed the suit, but on appeal by 
him the Senior Subordinate Judge, 
holding that the Committee had failed 
to prove its ownership of the land 
o cupied by the appellant and that the 
Municipality had acted arbitrarily and 
without justification in recovering the 
amount, decreed the plaintiffs suit 
Against this decree the Municipal 
Committee has preferred a second ap¬ 
peal to this Court through Mr. Tek 
Chand. 

On behalf of Bhagwan Singh Mr. 
Nanak Chand raised a preliminary 
objeotion to the effect that no second 
appeal lay, the suit being of the 
nature of a small cause. Mr. Mukand 
Lai Puri, who has appeared on behalf 
of the appellant, admitted the sound¬ 
ness of this objeotion, but urged that 
the -appeal should be treated as a re¬ 
vision and I have heard him on that 
basis, no seoond appeal being com¬ 
petent. 
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It has been contended that the Civil 
Courts have no jurisdiction to try the 
case, firstly, because S. 84 of the Pun¬ 
jab Municipal Act, 1911, lays down 
the procedure to be adopted when a 
person wishes to contest the levy of 
any tax, and my attention was drawn 
to Municipal Committee, Ambaia r. 
Mohemler Singh (1), vhereit was held 
that when a special Act, such as the 
Municipal Act, provides a certain 
remedy by appe..l against the acts of 
the Committee the failure to com¬ 
ply with that special procedure would 
bar a suit in the Civil Court. Se¬ 
condly, it was contended that S. 86 of 
the Ait ousted the jurisdiction of the 
Civil Courts to adjudicate upon any 
objection regarding the liability of 
any person to be assessed and pro¬ 
vided that “no refund of any tax 
shall be claimable by any person 
otherwise than in accordance with 
the provisions of this Act." Mr. Mu- 
kand Lai Puri contended that in this 
respect the language used in the 
Municipal Act was far more exten¬ 
sive than that used in the Municipal 
Acts in other Provinces, and my at¬ 
tention was drawn to Kamayya v. 
Leman (2) and Municipal Council , Nel- 
lore v. Rangayya (3). In the former 
case the suit had been brought for 
recovery of the amount of a profes¬ 
sional tax levied by the Municipality 
on the Plaintiff. On behalf of the 
Commissioners an objection was taken 
to the jurisdiction of the Civil Courts 
to deal with the question of the lia¬ 
bility to taxation of the plaintiff and 
that objection was sustained by the 
High Court. In Municipal Council 
Nellore v. Rangayya (3), the plaintiff 
sued to recover certain moneys paid 
by -him to the Municipal Council, 
Nellore, on the ground that he had 
paid a tax to which he had been im¬ 
properly assessed. The High Court 
held that, S. 262 of the Municipal 
Act being applicable, the suit was not 
maintainable. 

At the same time, in Municipal Coun¬ 
cil of Tuticorin v. South Indian Ry. 
Company (4), the Municipality at 

(1) f 1911] 118 P. L. R. 1911—38 P. R. 1911 - 
9 I. C. 1000—97 P. W. R. 1911. 

(2) 118781 2 Mad. 37. 

(3) |1896l 19 Mad. 10. 

(4) 11890] 13 Mad, 78. 


Tuticorin called on the South Indian 
Railway Company to pay a pro¬ 
fessional tax which the Company 
had already paid to the Municipa¬ 
lity at Negepatam. The Company paid 
the amount under protest and sued 
the Municipality for a refund. The 
High Court held that the suit was 
maintainable and granted the Com¬ 
pany a decree. 

Mr. Nanak Chand for the respon¬ 
dent first contended that this Court 
should not interfere in revision, in¬ 
asmuch as there had been a decision 
on the question of jurisdiction, which, 
even if decided wrongly, should be 
regarded as final, having regard to 
the pronouncement of their Lordships 
of the Judicial Committee in Amir 
Hassan Khan v. Sheo Bakhsh Singh (5). 
He further contended that S. 86 of the 
Municipal Act, 1911, did not deprive 
persons of their ordinary remedies 
undor Common Law and referred to a 
case reported as Committee of Notified 
A ea, Una v. Chatar Behari Narain 
(6), in which Scott Smith, J., held that 
the power conferred by a speoial Act 
on a local authority to impose a par¬ 
ticular tax for particular purposes in 
a specified manner did not oust the 
jurisdiction of the Civil Courts to 
give relief against an illegality com¬ 
mitted by that body under cover of 
statutory powers. He also held that 
a Civil Court had jurisdiction to deter¬ 
mine the question whether the impo¬ 
sition of a tax was illegal and ultra 
vires and to give relief if a tax had 
been levied from a person who was 
not liable to pay the same. 

In Q. I. P. Ry. Company v. Amracti 
Municipality (7), the G. I. P- Ry^ Com¬ 
pany instituted a suit against the 
Municipality of Amraoti seeking to 
recover a sum of Rs. 500 which they 
alleged had been illegally levied from 
them by the Committee and paid by 
the Company undor protest. The 
Company also asked for an injunction 
restraining the defendant from re¬ 
covering. or attempting to recover, 
any such tax in future. Inter aha, 
the Commitee pleaded t hat the Civil 

(5) [18851 11 Cal. 6-111 A. 237—4 Bar. 559 

(6) im8l' ) 74 P. I.. B. 1918—14 1.0. 910-74 

P.W.R.1918. ^ _ ,, 0 

(7) [19121 8 N. L.R. 107-161. C. 449. 
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Courts had no jurisdiction to en¬ 
tertain the suit, and this particular 
question came up before the Addition¬ 
al Judicial Commissioner of Nagpur. 
The Berar Municipal Law contains 
provisions similar to those to be found 
in the Punjab Municipal Act. S. 51 
provided for an appeal against the 
assessment or levy of a tax under the 
Berar Municipal Law, provided a 
procedure similar to that laid down 
in S. 81 of the Punjab Municipal Act. 
S. 53 of the Berar Municipal Law 
contained a provision similar to that 
to be found in S. 86 of the Punjab 
Municipal Act. It was held that the 
special procedure laid down by the 
Berar Municipal Liw related only to 
appeal against the assessment or levy 
of a tax under ihe law and did not 
provide a remedy which might be 
done in violation of that law. It was 
also held that S. 53 of the Berar Mu¬ 
nicipal Law did not oust the jirisdic- 
tion of the Civil Court to relieve one 
subject of the Crown against an ille¬ 
gality imposed upon him by any 
other subject. S. 53 of the Berar Mu¬ 
nicipal Law is almost word for word 
the same as S. 86 of the Punjab Mu¬ 
nicipal Act. 

On the finding in the present case, 
that the Municipal Committee is not 
the owner of the site in front of the 
shops tenanted by Bhagwan Singh, 
the said Bhagwan Singh was not lia¬ 
ble to be taxed as he has been. The 
action of the Municipal Committee 
in levying the tax from him, there 
fore gave him a cause of action in a 
Civil Court. 

Following <?. /. P. Ry. Company v. 
f mraoti Municipality (7) and Commit, 
tee of Notified Area , Una v Chatar 
Behan Narair, ( 6 ), I hold that the 
Uvil Court had jurisdiction to try 
this case and that the failure on the 
of SJagwan Singh to tike action 

" 84 ° f i! 16 Act is no bar t0 the 

[?negaUy 3raU ** ^ W * S Uvied 

L J 1 Puri further con- 
tended that the decision of the Court 

below was bad on other grounds. I 

am, however, unable to see any 

ground for revision and I accordingly 

dismiss this petition with costs. 

Petition dismissed. 
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Zafar ali, J. 

Chanda Singh and others —Judg¬ 
ment-Debtors — Petitioners. 

v. 

Fateh Chand an l another —Respon¬ 
dents. 

Civil Rev. No. 885 of 1922, Decided 
on 14th February 1923, from the order 
of the Senior Subordinate Judge, 
Ferozepore, D/- 22nd August 1922. 

(o) Civil P. £?., 3.115—Amendment undev 

S. 152. 

Where an amendment urder S. 152 C.P.C. 
was wrongly refused and led to g;oss injustice." 

Held: revision should be allowed. 17 M. 410 - 
31 B. 138. Foil. (P622C2) 

(6) Civil P. C ., 5. 152—Decree m t in ac- 
cnrtfauce w th judgment should be amen led % 

WLere the decree was a persD: al decree but 
the judgment intended it to be in representative 
capacity (as heirs). 

H'tld:. amendment of deoree must be allowed 

[P 622 C 3) 

Ba<!ri Das —for Petitioners. 

Kashi Ram —for Respondents. 

Judgment.—The questions that 
arise on this application in revision 
ara two-fold, f.c-., ( 1 ) whether the 
money-decree whose amendment the 
defendants, petitioners seek is not in 

u wi ; h the Judgment, and 
(2) if not, whether this Court in the 
exercise of its rerisional jurisdiction 
can interfere with the order of the 
Court below refusing to amend it. 

The facts are briefly as below • - 

R a U 9°^n the h&S l S ?[ a Simple bond f °r 
Rs. 2,400 executed by Jita Singh in 

favour of Fateh Chand, the latter 

after the death of Jita Singh, brought 

a suit against his (wo sons and widow 

re 9 c .° n v n er Rs - .W5 made up of 
Rs. 2,400 principal and Rs. 3,335 

11 was stated in the pliini 

at the sons and the widow of the 
deceased debtor were in possession of 
all sorts of property left by him and 

fnr7h« theref ° re ; \* e&U7 res P<U‘sible 

for the payment of his dob;, and the 

prayer wa 3 for a deoree for Rs. 5 735 
against the defendants and the estate 
of Jita bingh. The sons pleaded 
intir alia, that Jita Singh leftnoselfl 
acquired property and that the ances- 
tral property to which they had 
succeeded could in no case be he* 
liable for Jita Singh’s debt. Issues 
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were settled in the presence of the 
parties and their Pleaders and were 
as below : — 

(1) Was the bond in suit for con¬ 
sideration ? 

(2> To what sum, as principal and 
interest, if -«ny, is plaintiff entitled ? 

The learned Senior Subordinate 
Judge who framed these issues, 
recorded the following note at the 
same time 

‘ The question of necessity and 
ancestral nature of the property and 
its liability in this suit does not arise 
at present, time enough to raise 
objections if and when execution is 
taken out against it." 

From thi above it is quite clear that, 
at the time of the settlement of issues, 
the parties ai d their Pleaders were 
made to understand that the only 
points to be adjudicated upon were the 
two put in issue and that the question 
of the liability of ancestral land for 
the debt would be decided in the 
execution proceedings. It was further 
clear that no plea as to the personal 
liability of the defendants was either 
raised or pressed at that time, because, 
on the face of it, they were sued in 
no capacity other than that of the 
representatives of the deceased obli¬ 
gor. The judgment of the learned 
Senior Subordinate Judge (Mr, M. V. 
Bhide), who decided the case, opened 
with the remark that the defendants 
were sued as ’ representatives of the 
deceased obligor, and concluded 
with granting a decree to plaintiff for 
Rs 4,903-12-0 and proportionate costs 
without saying anything as to the 
persons and property liable under the 
decree, nor was it necessary to do so 
if regard be had to tho remarks re¬ 
corded at the time of the settlement 
of issues. But the decree that was 
drawn up by a Ministerial Officer of 
the Court was worded as below:— 

“.It is ordered that the defend¬ 

ants do pay to plaintiff Rs. 4,903-12-0 

and proportionate coats. 

The judgment and decree are dated 
the 24th October 1921. In July 1922 
Chanda Singh applied to the Senior 
Subordinate Judge for amendment 
of the decree to make it in accord 
with the judgment. This application 
was heard by Lala Achhru Ram, 
successor-in-office to Mr. Bhide, and 
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was refused on the ground that the 
plaintiff’s prayer was for a decree 
against the defendants. From his 
order the defendants preferred an 
appeal, but a Division Bench of this 
Court of which I was a member 
held that the appeal did not lie and 
that it may be treated as a petition 
for r« vision. 

Now, it is quite clear that the 
decree is not in conformity with the 
judgment and that the plaintiff by his 
prayer for a decree against the de¬ 
fendants meant nothing else than a 
decrea against them in their repre¬ 
sentative capacity, i.e., as persons 
who had succeeded to the estate of 
tl e obligor as stated in paragraph 
2 of the plaint. Therefore, the lower 
Court could and must have amended 
the decree under S. 152 of the Code of 
Civil Procedure. 

As regards the second question 
there can be no doubt that the decree, 
if left as it is, will lead to gross mis¬ 
carriage of justice by fastening a 
heavy personal liability for the sum 
of over Rs. 5,000 (including costs) on 
persons who are not liable for it. In 
a case like this, this Court has the 
power to interfere in exercise of its 
revisional jurisdiction: see Kristamma 
Naidu v. Chapa Naviu (1) and Itmalji 
Ibrahimji Nayree v. Macleod (2)]. 

Therefore, I accept the petition and 
order that the decree be amended so 
as to make the decretal amount pay¬ 
able out of such property of the 
deceased obligor as should be liable 
to attachment in satisfaction of the 
decree. The respondents will pay the 
petitioners’ costs in this Court. 

Application allowed. 

(1) [18941 17 Mad. 410 (F.B.) 

(2) [1907J 31 Bom. 138—8 Bom.L.R. 969. 
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Martineau, J. 

Mana- Accused—Petitioner. 

v 

King Emperor —Opposite Party. 

Cr. Rev. No. 946 of 1922, Decided on 
14th November 1922, from an order 
of the District Magisrate Jullundur, 
D/- 31st May 1922. 


Mana v. King Emperor (Martineau, J.) 
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1924 BUTA V. King Emperor (Martineau, J.) 


Criminal P. C„ S. 66—Forfeiture-Cr. P. C.. 
S. 91. 

Surety’s liability to produce accused to 
answer one charge does not extend to produc¬ 
ing the accused to answer charges for other 
offences, P- 623 C. 2) 

Badri Das -for Petitioner. 

Sunder Das for Government Advo¬ 
cate— for Opposite Party. 

Judgment.—Two men named Jiwan 
and Santa were arrested in April 
1921, under S. 35 of the Criminal Pro¬ 
cedure Code. They were released on 
bail, the petitioner M&na giving 
bonds in each of which he undertook 
that the person concerned (i. e., 
Jiwan in one case and Santa in the 
other) would appear in Court when 
required “to answer the charge speci¬ 
fied", failing whi;h he would forfeit 
the sum of Rs. 1,000. In the follow¬ 
ing July, there occurred a case of 
burglary and a case of kidnapping in 
which Jiwan and Santa, respecti ely, 
were suspected of being concerned, 
and Mana, on being required to pro¬ 
duce the two men to answer charges 
for the commission of these offences, 
failed to do so. An order has in con¬ 
sequence been passed for the for¬ 
feiture of part of the security, the 
First Court ordering the forfeiture of 
Rs. 500 on each bond, and the District 
Magistrate reducing the amount to 
Rs. 250. Mana has applied for revi¬ 
sion to this Court. 

The bonds are defective in some 
important respects. They were exe¬ 
cuted by the surety only, and not by 
the persons for whom he stood surety, 
they make no mention of any time 
when, a period within which, the per¬ 
sons named therein are to be pro¬ 
duced, and they make no mention of 
the charge which those persons are 
to be required to answer. But even 
if the bonds are not vitiated by these 
defects, it is clear that the failure of 
the surety to produoe Jiwan and 
Santa in Court to answer charges in 
respect of certain offences committed 
in July 1921 cannot possibly be held 
to be a breaoh of the bends which 
were executed in the preceding 
April. Mana’s undertaking can at 
the most be regarded as one to pro¬ 
duce Jiwan and Santa when their 
presence was required in oonneotion 
with proceedings, then pending 


against them. He never undertook 
to be responsible for their attendance 
to answer charges in respect of 
offences that might be committed at 
some future time. 

I accordingly accept this applica¬ 
tion and set aside the orders passed 
by the Courts below for the forfeiture 
of the applicant’s security. 

Application allowed. 
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Martineau, J. 

Bata —Convict—Petitioner. 

v. 

Kin<j Emperor —Opposite Party. 

Criminal Revision Petition No. 1598 
of 1923, Decided on 30th November 
1923, from an order of the Sessions 
Judg. 1 , Sialkot, D/- 9th July 1923. 

♦ Pcidi C S. 4 il—Waited courtyard . 

A walled courtyari hie a is not provided 
wilh a dojr is not a builiiDg. |P. 633 C 21 

Cfhu f am Rasul —for Petitioner. 

5. P. Khosla for Government Advo¬ 
cate —for Opposite Party. 

Judgment —It is not disputed that 
Buta struck Ilm Din on the head, and 
tbe evidence appears to justify the 
finding that the hurt was grievous. 

With regard to the conviotion under 
S. 452, Indian Penal Code, it was only 
the oourtyard that Buta entered, and 
although it appears from the plan that 
the courtyard is walled there is noth¬ 
ing to show that it is provided with a 
door. If the entrance is open I do 
not think that the courtyard can be 
said to be a building, and in that case 
the offence committed would amount 
only to criminal trespass and not to 
house trespass. 

I accordingly alter the conviction 
of Buta under S. 452 to one under 
S. 447, Indian Penal Code, and reduce 
the term of imprisonment to two 
months, maintaining the fine and the 
imprisonment to be undergone in 
default. I maintain the oonviction 
and sentenoe for the offenoe under 
S. 325. 

Sentence reduced . 
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Scott-Smith and Zafar Ali, JJ. 

Neki and another —Convicts—Ap¬ 
pellants. 

V. 

King Emperor— Respondent. 

Criminai Appeal No. 975 of 1922, 
Decided on 3i»th December 1922, from 
an order of the Sessions Judge, 
Hissar, D/-24th August 1922. 

4c Criminal P. C. t S . 164—Magistrate mutt 
question accu ed to sie if confession is volun¬ 
tary — Confx.ssi(>jis recorded during presence 
of Ccurt Inspector is inadmissible. 

Section 161 makes it imperative lor a Ma¬ 
gistrate before recording a confession made to 
him in tbe couise of a Police investigation to 
question the person making it as to whether 
he is making it voluntarily and where this is 
not done a confession is not admissible in 
evidence. When considering a confession 
recorded during the course of a Police investi¬ 
gation aod which is subsequently retraoted 
the Court rausi reach a definite conclusion 
that it is voluntarily made, before it is 
admitted in evidence. If the Court has any 
doubt on the point it should give the benefit 
of the doubt to the accused person. 

Where while in Police custody, the acoused 
made a confession on being questioned by the 
Court Inspector who immediately produced him 
before a Mag stratc who proceeded to record 
the confession in the presence of the Court 
Inspector and after recerding it remanded the 
accused to Police custody. 

Held : that it would be most unsafe to hold 
tLatthe confession was male voluntarily, and 
that, therefore, it was not admissible against 
the accused, 1922 tab. 237 Foil. (P 625, C 2] 

Bakshi Tek Chand —for Appellants. 

The Public Prosecutor —for Respon¬ 
dent. 

Judgment.—This is an appeal by 
Neki and Nathu who have been con¬ 
victed by the Sessions Judge of 
Hissar of the murder of Munshi of 
their own village Narnand on the 
23rd March 19 2, and have been sen¬ 
tenced to transportation for life. 
There is also an application by Mt. 
Ohhoto, widow of the deceased, for 
enhancement of the sentence and 
notice was directed to issue to the 
accused to show cause against enhan¬ 
cement. 

The case for the prosecution briefly 
is, that there was enmity between the 
appellants and Munshi, and that on 
the day of the occurrence the decea¬ 
sed was on his way from Narnand to 
the village of Samanpothi, and that 
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the two appellants lay in wait for 
him near a pond at about two miles 
from Narnand, set upon him and 
killed him, Neki being armed with a 
stick and Nathu with a gandasa. 
The evidence for the prosecution is 
divided by the learned Sessions Judge 
into five heads :— 

(1) The direct evidence of Singha. 

(2) The admissions of the two ac¬ 
cused before the Revenue Assistant 
and Magistrate of the First Class. 

(3) The discovery of the stick and 
the gandasa by the accused them¬ 
selves. 

(4) The evidence of motive. 

(5) The medical evidence. 

The evidence of Singha has been 
rejected for the reasons given by the 
learned Sessions Judge and as the 
Public Prosecutor has not asked us 
to rely upon it, and we agree with 
the Court below, it is unnecessary to 
refer to it. Nanga (P. W. No. 5) a 
wajiakkar witness says that on the 
morning of the occurrence he saw 
Munshi going along the road towards 
Samanpothi followed at a distance of 
50 paces by the two appellants. He 
has not been referred to by the learn¬ 
ed Sessions Judge in his summary of 
the evidence and it would appear, 
therefore, that he did not attach 
much weight to it. In our opinion, it 
should be rejected for the same rea¬ 
sons as the evidence of Singha. 

The main evidence upon which the 
convictions are based is the retracted 
confessions of the appellants made 
before Sheikh Din Muhammad, the 
Committing Magistrate, on the 27th 
March. This Magistrate was on that 
date in camp at Pali, a few miles 
from Narnand, and it appears, as 
stated in the judgment of the learned 
Sessions Judge, that the accused were 
taken to him to obtain a further 
remand as the period of the previous 
remand was to expire on the evening 
of the 26th March. The Court Ins¬ 
pector, Lala Sardari Lai, who has not 
been called as a witness, was in camp 
with the Magistrate in connection 
with some S. 107, Criminal Procedure 
Code, cases. He had a talk with the 
appellant? before they were pro¬ 
duced before the Magistrate, and 
an application was then made to the 
Magistrate whioh was endorsed »y 
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h m that their confessions should be 
recorded. The Court Inspector re¬ 
mained present whilst the confessions 
were being recorded. The Magistrate 
states that ht asked him to leave the 
Court but he did not do so, repre¬ 
senting that be was always in Court 
and that his presence was not objec¬ 
tionable. In these confessions it was 
stated that early in the morning <f 
the 23rd March, Nathu went to the 
deceased’s house and asked his son 
Giani Ram iP. W. No 6) where 
Munshi was going to. Giant Ram told 
him that he was going to Sarnanpothi. 

' Nathu then went and informe! Neki 
and arming tl.eniselves they both 
followed Munsht along uh road to 
Sarnanpothi. Munshi was ridii g a 
mare whilst the appellants were on 
foot. They left the main road whore 
the path to Petwar brat ches otr ami 
nun aged to get in front of Munshi 
and lay in wait for him. When he 
came up Neki struck him with his 
>tick and knocked him off his pony, 
and Nathu then killed him with his 
gandasa. 

After the confessions had been 
recorded the Magistrate granted a 
further remand of ten days and the 
appel.ants wer taken back into 
Police custody. The chalan was 
ready on the 3rd April, and was pro* 
duced before another Magistrate who 
ordered that a the Magistrate Ilaqa 
was on tour the accused persons 
should be confined in the judicial lock¬ 
up and placed before the Magistrate 
on his return on the 7th April. On 
the 7th April, the 19th of Anril was 
fixed for bearing, but meanwhile on 
the 10th April an application was 
made by the accused to the effect that 
as the Magistrate had recorded their 
confessions they wanted the oase to 
be tried by some one else. The Dis¬ 
trict Magistrate saw no reason for 

transfer , ing the case and on the 3 rd 
May proceedings started and evidence 
was recorded on that day and wa« 
concluded on the 1st June. On the 

atter date the appellants retried 

SSrr alle . ging lJl 'treat- 
Poltee d th ° n the ywt of the 

Urg ® 8 ' in the 

Place, that these confessions are 
inadmissible ip evidence as the for 
1924 L/ 79 & 80 
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raalities laid down in S. 164 of the 
Cc de of Criminal Procedure were not 
complied with, and, in the second 
place, that the Court should hold that 
they were not made voluntarily. 

Now, as regards the first objection 
the record of the confessions does not 
show that before recording them the 
Magistrate questioned the accused as 
to whether they were making them 
voluntarily or not. The Magistrate 
was, therefore, summoned as a witness 
at the trial and was questioned on the 
point. In regard to Nathu he says 
that he said to him that he should not 
make any statement under influence 
of any promise or fear and that the 
statement would be read in evidence 
against him. Nathu said that he was 
saying what he said out of his own 
will and not owing to fear or promise. 
He says that he satisfied himself that 
he made a voluntary statement. In 
regard to Neki he says. “I satisfied 
myself that the statement was volun¬ 
tarily made." 

Counsel refers to Fari./y. Emperor 
U), in which the facts were somewhat 
similar. In that case the Magistrae 
said that the accused made the state- 
meat of - is own accord but he did 
not say that he asked the accused 
whether he was making it voluntarily 
U was held that “ S. 164 of the Code 
of Criminal Procedure makes ic im¬ 
perative for the Magistrate, before 
recording a c onfession made to him 
in the course of a Police investiga¬ 
tion, to question the person mak ng it 
as to whether it was made voluntarily 
and as this was not done in the pre¬ 
sent case the confes ion was not ad¬ 
missible in evidence." The facts of 
the present caie are not exactly 
similar to those of the reported c- 
for here the Magistrate has deposed 

t lat he satisfied himself that the 
statements werb made voluntarily. It 
is unfortunate that the learned Ses¬ 
sions Judge did not ask the Magis- 
trate how ho had satisfied himself, 
and, whether he questioned the accus¬ 
ed persons as to whether they were 
making their statements * oluntarily 
or not. It is, however, not necessary 
tor us to consider whether the provi- 
sions of the law were sufficiently ■ 

1 Vi. L /. 
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complied with or not because, after 


considering ali the circumstances, 
we are unable to hold that the con¬ 
fessions were made voluntarily. 

The learned Sessions Judge in con¬ 
sidering this question remarks:—“I 
fine from the Police file that the 
Investigating Officers had sent the 
two accused to the Revenue Assistant 
at Pali not with a view to have their 
confession recorded, but only to obtain 
a remard for ten days, and that as 
the accused admitted their guilt before 
the Court Inspector it was that officer 
that put the accused before the Re¬ 
venue Assistant for having their con¬ 
fessions recorded. The Court Inspec¬ 
tor was not investigating the case 
and hence was not interested in 
torturing the accused and obtaining 
their confessions. The Investigating 
Officer does not seem to have sent 
them to the Magistrate 10 have their 
confessions recorded. Why should he 
then have beaten them or put pressure 
on them to confess ? Most probably 
the confessions are voluntary and are 
admissible in evidence ” 

We consider it unsatisfactory that 
the learned Sessions Judge was only- 
able to hold that the confessions were 
most probably voluntary and admissi¬ 
ble in evidence. It is the duty of the 
Court when considering such confes¬ 
sions to come to a definite conclu¬ 
sion that they were voluntarily made 
before he admits them into evidence. 
If confessions are not voluntarily 
made, they are not admissible in 
evidence. The fact that the learned 
Sessions Judge did admit them in 
evidence would make it appear that 
probably his opinion was that they 
were made voluntarily, but it is quite 
clear from the way that he expressed 
himself that there was some doubt 
left in his mind upon the point. If 
he bad any doubt on the point he 
should have given the benefit of that 
doubt to the accused persons. 

Now, whether the appellants con¬ 
fessed in the village or not it is clear 
that they were not sent to the Magis¬ 
trate in order that their confessions 
should be recorded by him. When 
they got to Pali they were interview¬ 
ed and questioned by the Court Inspec¬ 
tor and it vvas upon Lis iegUest that 
cheir confessions were recorded by 
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the Magistrate. Under these circum¬ 
stances, it was improper for him to 
remain i n the room, while the Magis¬ 
trate was examining them, especially 
when the Magistrate had asked him 
tc retire. The accused persons say 
that the Police threatened to ill-use 
them when they returned to Police 
custody, if they did not make confes¬ 
sions. As a matter of fact, we find 
that after the confessions were re¬ 
corded the accused were remanded to 
Police custody for another ten days 
instead of being sent to the judicial 
lock-up. Having regard to the fact 
that the Court Inspector questioned 
them and himself took them before 
the Magistrate and asked the Magis¬ 
trate to record their confessions and 
remained present whilst they were 
being recorded, we think it would be 
most unsafe to hold that they were 
made voluntarily. This being so, they 
cannot bo taken into consideration 
a? against the persons making them. 

There is no doubt evidence that the 
appellants were not on good terms 
with the deceased, but the only other 
evidence connecting them with the 
murder is that during the Police 
Investigation on the 26th March, Neki 
produced a stick and Nathu a gandasa, 
which are said to be the weapons of 
murder. These weapons were kept by 
the Police for two days, t. e , UDtil the 
28th March. They were then made 
up into parcels and sent to the Chemi¬ 
cal Examiner. The Chemical Exa¬ 
miner discovered mammalian blood on 
the gandasa, but was unable to dis- 
cover'the same on the stick. He made 
scrapings of both the weapons and 
sent them to the Imperial Seriologist, 
who discovered human blood on the 
scrapings. This evidence loses a great 
deal of its weight owing to the fact, 
that the stick and the gandasa were 
kept by the Police for two days before 
they were ir ade up into parcels. It is 
quite possible that in the meanwhile, 
they were tampered with. Even how 
ev«r, if this evidence is taken for 
what it is worth it is quite insufficient 
for the conviction of the appellants,, 
the confessions having been rejected. 

As already stated, the wife of the 
deceased has made an application for 
enhancement of the sentences. In 
regard to the sentences the learned 
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Sessions Judge says; Considering 
the fact that the accused have them¬ 
selves supplied the best evidence 
against themselves, t <?., then confes¬ 
sions and the discovery of the gandasa 
and the stick and that but for their 
doing so the prosecution would proba¬ 
bly have failed I refrain from pass¬ 
ing the extreme sentence on the n.” 
In our opinion there was no sufficient 
reason for not sentencing the accused 
to the extreme penalty of the law. if 
they were guilty. The murder was a 
most cold blooded o e and there were 
absolutely no extenuating circum¬ 
stances and had we been of opinion, 
that the guilt of the appellants was 
proved we should have been constrain¬ 
ed to enhance the sentences. As the 
case stands, we consider that the evi¬ 
dence is insufficient for conviction 
and, accepting the appeal, we set 
aside the convictions and sentences 
and acquit the appellants. 

Appeal al hived. 
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Z a far ali, J. 

.Yabi Bakhxh— Complainant—Peti¬ 
tioner 

v. 

King Emperor an I another— Oppo- 
sito Pa’ ty. 

Criminal Revision Petition No. 1091 
of 1922. Decided on 17ch November 
1922 from an order of the Additional 

Sessions Judge, Ouj ranwa 1 a at Stalkot, 

D/- 25th May 1922. 

JZl, . Crim } n ? t R C i, S - **9-Absence of 
compl t-n-in d tes not affect trial. 

A Mag:*tra;e must proceed with the trial of 

fr^f^°^T ;,d l abi0 war , ant caa3 after the 

traumgof tUe obarg.anlcondude it regird- 
Ir d°Li Q 0 n?t Ct T t h 0 A h '- r th ® com P lai nant g dces 

warrant aU ° Ud ln 3 non - 0: >mpoundable 

warrant case. [P 627 c 2] 

order'd P : c - SU-Coets can't be 

in ^on-ompou-id. 
atewarrant ca<e after charge- -Cr. P. C.S. MB 

hearing °“ P^tionlar d-fte of 

. . „ IPM7 0 3J 

Anant Katn-for Petitioner. 

Rahmat £7/aAt—f or Acoused. 

S. 0. Chhtlerjee for Government 
Advocate far Opposite Part^ 


Judgment — The facts are as 
below :— 

In k case started on complaint, a 
charge under S. 406. Indian Penal 
Code, having been framed against the 
accused, he re-cr lied the prosecution 
witness for further cross-examination 
on the date fixed for the witnesses to 
attend for that purpose. The com¬ 
plainant sent a telegram from Bombay 
stating that he w _>uld not appear on 
that date. The case was adjourned 
but the complainant was again unable 
to attend, and this time the Magis¬ 
trate ordered that he hould pay 
Rs 50 to accused as costs of the 
adjournment. He applies for re' ision 
of this order and it is argued on his 
behalf that after framing a charge in 
a warrant-case cognizable by the 
Police, it was incumbent on the 
Magistrate to continue the proceed¬ 
ings, and that for this purpose if 
complainant failed to attend, the only 
oroper course for the Magistrate to 
adopt was to prooure his attendance 
by issuing a warrant of arrest against 
him if necessary, but that the com¬ 
plainant was not bound to attend 
after the accused had been put on his 
d:fence or after a charge had been 
framed against him. There seems to 
be no flaw in this argument as it is 
based on S. 259, Criminal Procedure 
Code. It is clear that in a warrant-! 
case of the kind in question, as thel 
Magistrate is bound to proceed with, 
it after framing a charge against thd 
accused and to finish the trial, and as 
the complainant cannot eithe. com¬ 
pound the offence or withdraw the 
complaint, he is not bound to attend 
the Court in his capacity of oom- 
plMnanc though he may be bound and 
can be compelled to attend as a wit- 
ncss. As his position at the said 
st'ge of the trial is reduood to that 
of a witness, he could not be ordered 
pay costs of an adjournment. I 

JJ2’ Jf re /h° r \x 0f opinion that the 

imhtl i f * the ^ a 8 lstrafc e cannot he 
upheld. Accordingly, I accept this 

petition and set aside the order. The 
costs jf already deposited in Court, 
will hi refunded. 

Petition allowed. 
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LE ROSSIGNOL, J. 

Chiragh Din —Defendant—Appel¬ 

lant. 

V 

Ghulam Muhammad and another — 
Plaintiffs—Respondc nts. 

S. A. No. 1109 of 1922. Decided on 
i3ih December 1922, from the decree 
of the District Judge. Amritsar, Ll- 
11th January 1922. 

* Limitation Aot, S. St—Mere thrtat to 
create eisement giies a came of action—Sp. 
Rtl. Act, S. 49. 

A mere denial cf ngbt affords a caute of 
action. Any person whoso properly is threat, 
ened with a servitude, rosy bring a suit f< r a 
declaration that an easement is enjoyed on 
sufferat ee and not as of r gtt. Tte effect of 
the Explanation to S. 26 of the Limitation 
Ait is .o confer an indefeasible right of ease¬ 
ment on any person afler an enjoyment of any¬ 
thing ever nineteen years, provided he waits 
less than one year before challenging an in¬ 
terruption and the beginning of his enjoyment 
arose twenty years before suit, tut the Ex¬ 
planation does Lot ccme into operation if at 
the time of suit there is no interruption 
at all. [P 628 C 2] 

K. J. Rustnmji —for Appellant. 

P. N. Rozdon for Nur ml-dtn— for 
Respondents 

Judgment—Plaintifi and defen¬ 
dant are the owners of a party-wall ; 
defendant on 5th October 1899 ob¬ 
tained sanction to build his house and 
in the upper 9torey let into the wall 
the windows which are the subject of 
this litigation, but there is no evi¬ 
dence when the windows were actu¬ 
ally made. 

The plaintiff in his turn w ished to 
build on the party-wall and to close 
the said windows and w is met with 
opposition from defendant whereupon 
he instituted this suit for an injunc¬ 
tion to restrain defendant from op- 
position. 

The Courts below have decreed for 
plaintiff, holding that defendant had 
enjoyed the easement for less than 
20 years on 1st August 1919 the date 
of institution. 

This appeal was admitted on the 
plea that defendant had no cause of 
action, inasmuch as his building was 
not actually obstructed but there are 
other grounds to the effect that an 
enjoyment of a little over 19 years 
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is sufficient to establish the right of 
easement. 

The finding of both Courts is that 
the plaintiff wished to luild against 
the windows and defendant objected ; 
iD my opinion this gave plaintiff a 
right of action fer his liberty of deal¬ 
ing with bis own property was 
threatened. 

A mere denial of right affords a 
cause cf action and I see ro reason 
to doubt that any person whose pto 
perty is threatened with a servitude, 
n ay bring a suit fer a declaraticn 
that an easement is enjoyed on sufler- 
ance and net as of right. In other 
words, as soon as my neighbour by 
opening windows, etc., in the com¬ 
mon wall affects my property, I am at 
liberty to sue for a declaration that 
his enjoyment shall not be deemed an 
easement as of right but on suffer¬ 
ance. It is true that the effect of 
the Explanation to S. 26 of the Limi¬ 
tation Act is to confer an indefeasi¬ 
ble right of easement on any person 
after an enjoyment of anything over 
nineteen years, provided he waits less 
than one year before challenging an 
interruption and the beginning of his 
enjoyment arose twenty years before 
suit, but in this case the Explanation 
does not come into operation, for at 
the time of this 9uit there had been 
no interruption. 

At that date, the easementhad not 
been enjoyed for twenty years, and 
as the date of the construction of the 
windows is not ascertained, it cannot 
be said that it had been enjoyed for 
even nineteen years. 

But on the assumption that it had 
been in existence for nineteen years, 
the defendant even, had 1 e been the 
plaintiff, would not have succeeded 
for he would still have had to prove 
a twenty years user under the first 
and cardinal clause of S. 26. 

The Explanation does produce ano¬ 
malous result, but we must apply 
the law as we find it. 

I hold that plaintiff had a cause of 
action and that the defendant has 
not established the ttseir.cnt con¬ 
tended for. . 

The appeal is dismissed with costs. 

Appeal dismissed. 
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Broadway, J. 

A/narsin^—Plaiatiff—Appellant 

v 

Kanshi and others —Defendants— 
Respondents. 

S. A. No. 1176 of 1922, Decided on 
21st December 1922, from a decree 
of the Additional District Judge 
Hoshiarpur at Jullundur, D/-lsc Fe¬ 
bruary 1922. 

♦ Civil P, C., 0 11 R. £0—Power is dis¬ 
cretionary — Limitation does not apply. 

Where Judge exercised Ihe power given by 
that rule and Order, the Law of Limitation 
coaid not be invoked, the power to take 
action under O. 41, R. 20 is a discretionary 
one. Where the plaint did not contain the 
name, and in the heading of the judgment the 
name did not appear and the nane was also 
absent from the decree. 

Held : in these oiroumstance9 there was no 
real neglect on the part of the plaintiff or his 
Counsel and the Court ought to exercise its 
Power. (P 630, Cl) 

(b) Discretion — Appilla'e Court won't in¬ 
terfere with diicreti >n judicially exercised 
though it differs in conclusion. 

Where a matter is left by law within the 
discretion of a Court a id the Court after 
proper enquiry and due consideration has 
exeroised its discretion in a sound and 
reasonable manner the High Court will not 
interfere with the conclusion arrived at 
even though it arrived at a different con- 
clusion. [P630, Cl] 

Madari Gopal—tor Appellant. 

3/. L. Puri, Faqir Chand and Mehr 
Chand Mahajan —for Respondents. 


Judgment.—One Amar Singh ir 
stituted a suit against Kanshi, so 
of Mayya, and Kaoshi, son of Radht 
for possession of a share in certai 
iranioyeable property and for a dec 
laration qua the other half that 
certain alienation effected by Kansh 
son of Radha, would not be bindin 
on his reversionary rights on th 
alienors demise. Kanshi, son o 
Mayya, the vendee in the case 
pleaded that he had entered into ai 
arrangement relating to this propert’ 
W!th his son Daulat Ram and tha 
Daulat Ram was, therefore, a neces 

7 , Upon khis 'he Cour 

ordered Daulat Ram to be made « 

party. The plaintiff was never direct 
ed to amend the plaint in order tc 

Daulat Rlmaf > adefendan 
and the case proceeded. The resul 


was against the plaintiff and a de¬ 
cree was drawn up dismissing the 
suit with costs. In this decree 
Daulat Ram’s name was not entered 
as a party, nor did it appear as a 
party in the heading of the judgment 
of the Trial Court. 


The plaintiff preferred an appeal 
to the District Court and at the hear¬ 
ing of the said appeal an objection 
was taken to the appeal on the 
ground that Daulat Ram was a neces¬ 
sary party and had not been implead¬ 
ed. Therefore, the learned District 
Judge, relying on Mela Ram v. 
Narain Das (1), dismissed the ap¬ 
peal, holding that Daulat Ram was 
a necessary party and that an ap¬ 
peal. as far as he was concerned, 
would at that date ,»e time-barred. 

Amar Singh has come up to this 
Court in second appeal and on his 
behalf I have heard Mr. Madan 
G-opal, while Mr. Mukand Lai Puri 
has addressed me on behalf of the 
respondents. As pointed out in the 
order of the Division Bench admit¬ 
ting his appeal, no general rule has 
been laid down by Mela Ram v. 
Narain Das (1), nor by Khaira v. 
Salem Raj (2) in whioh that decision 
was followed. It is true that the ap¬ 
pellant could not as of right have 
olaimed to add Daulat Ram as a party 
before the learned District Judge as 
the appeal qua Daulat Ram was time- 
barred. Nevertheless, the learned 
District Judge had the power to take 
action under 0. 41, R. 20, Civil 
Procedure Code, and had the learned 
District Judge exercised the power 
given by that rule and Order, the 
Law of Limitation could not have 
been invoked vile Shahub Din v. 
Mi ran Bakhsh (3). In the same case 
it was held that the power to take 
action under O. 41, R. 20, was a 
discretionary one and Mr. Mukand 
Lai Puri has drawn my attention to 
Ranchodji v. Lallu (4) where a Divi¬ 
sion Bench of the Bombay High 
Court held that, where a matter is 
left by law within the discretion of 
a Court, and the Court, after proper 


(1) [1882] 188 P. R. 1882. 
(3) 11920] 511. 0. 935 


(8) 11920] 511. 0. 935 

(3) (1914) J9 P. R. 3.914 —268 P. L. R. 19H— 

25 I.C. 949—169 P.W.R. 1914 

(4) [1882] 6 Bom. 304. 
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enquiry and due consideration, hcs 
exercised its disorelion in a sound 
and reasonable manner the High 
Court will not interfere with the 
conclusion arrived at, even though 
it arrived at a different conclusion. 
In the present case, however, this 
authority has no bearing, inasmuch 
as the learned District Judge does 
not appear to have had his attention 
drawn to the provisions of O. 41, 
R 20, Civil Procedure Code, He has, 
therefore, not exercised any discre¬ 
tion in the matter. 

There remains the question whe¬ 
ther there has been any neglect on 
the part of the appellant or his 
Counsel. As to this I think there is 
some force in Mr. Madan Gopal's 
argument that the documents before 
the Counsel would not necessarily 
have led him to the conclusion that 
Daulat Ram was a party to the case 
and as such should be made a party 
to the appeal. The plaint did not 
contain his name. In the heading of 
the judgment his name did not ap¬ 
pear and his name was also absent 
from the decree In these circum¬ 
stances, I am of opinion that there 
was no real neglect on the part of 
the plaintiff or his Counsel. 

I accordingly accept this appeal 
and remand the case to the lower 
Appellate Court making Daulat Ram 
a party to the proceedings under 
O. 41, R. 20. The lower Appellate 
Court will now dispose cf the ap¬ 
peal before it on the merits. Costs 
in this Court will follow the event. 
Stamp on the memorandum of appeal 
will be refunded. 

Appeal allowed- 
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* (a) Criminal P, C. Sa. 4 (A) & 107—Appli. 
cation under S. 107 is not eomplairt. 

An appUeation under 3. 107 is not a ‘‘com- 
pla.nt under S. 4 (h) and S. 203 of the Code 
therefore does not apply to such an applica- 
* ,on - [P. 630 C. 2] 

(b) Criminal Trial-Application. 

Every Magieirate possesses the inherent 
power of refusing an application which he 
finds to be groundless, [?. 630 C. 2) 

(c) Criminal P.C.,S. 107—Apvlication can 
be rejected if Court is tatisfied Inal there is no 
apprehension. 

If a Magistrate is satisfied after making an 
enquiry himself cr through some other agercy 
that the apjrehension of a breach of thes peace 
complained of docs not exist he ceed not make 
an order under S. 112 of the Code and must 
refuse the application. [p. 631 C. 1) 

Rozdon for Kureshi —for Petitioner. 

Gullu Ram —for Respondents. 

Judgment.—The petitioner’s appli¬ 
cation under S. 107, Criminal Proce¬ 
dure Code having been dismissed by 
a Magistrate of the First Class, he 
applied to the District Magistrate to 
have the order of the Magistrate 
revised on the ground that an appli¬ 
cation under S. 107, Criminal Proce¬ 
dure Code, could not be dismissed 
under S. 203 of that Code and that the 
Magistrate erred in dismissing it 
without taking evidence. The Dis¬ 
trict Magistrate arrived at the con¬ 
clusion that S. 203 was applicable and 
that no injustice was done to the com¬ 
plainant on the merits because the 
application had been referred to the 
TahsiU'.ar for inquiry and was < is- 
missed on his report based on a lull 
enquiry that the application was 
groundless and that there was no 
apprehension of a breach of the peace. 
The applicant now appears in this 
Court and it is urged on his behalf 
that the application could not be 
dismissed without taking the evidence 
that he wanted to produce in support 
of it. 


Zafar ali, J. 

Shamas-ud-D:n — Complainant— 
Petitioner. 

v. 

Ram Dayal Snigh and others —Accu* 
sed—Respondents. 

Cr. Rev. Petition No. 1109 of 1922, 
Decided on 17th November 1922, from 
an order of the District Magistrte 
Rohtak, D/-20th March 1922. 


There can be no doubt that an 
application under S. 107, Crimina 
Procedure Code, > oes not fall witbin 
the definition of “complaint" and, 
therefore, obviously, S. 203 does not 
apply to it, but every Magistrate 
possesses the inherent power of 
refusing an application which he 
finds to be groundless, and in the 
case of an application under S. 107 if 
he is satisfied after making an on 
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lquiry himself or through some other 
(agency that the' apprehension of a 
breach of the peace complained of 
does not exist he need not make an 
order under S. 112 and must refuse 
*the application. 

Further, there is nothing on the 
record to show that the petitioner 
was not given an opportunity to pro- 
du;e evidence before the Tahsildar or 
that he asked the Magistrate for an 
opportunity to produce further evi¬ 
dence but was not allowed to do so. 

For all the above reasons I reject 
this petition. 


Petition rejected. 
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Scott-Smith, j. 

Firm Pli'illti Mat-Hira Lai — Judg¬ 
ment-Debtor—Appellant. 

v. 

Banarsi Das — Decree-holder—Res¬ 
pondent. 


Mis. F. A. No. 1689 of 1922, Decided 
on 9th November 1922, from the order 
of the Senior Subordinate Judge, First 
Class, Ambala, D/- 13th June 1922. 

^ # (®) C. P. Code, S. 47 — Section covers 
stay of execution— CJ>.Code, 0. 41, Rr, 6 and S. 

The expression “ an order relating to execu- 

under ®- 47i " comprehensive 
enough to inolude an order relating to the stay 
ox execution thereof. [p t j) 

°-, P ‘ Coda • O. 41, «. 6 ( 8 ) _ Summary 
dlemteeal improper—Application for stay of 
execution cannot be summarily iismitsed. 

** fa l tf M'* at ory on the Ccnrt to stay the sale 

w Uthint g ' Ving aecurity ot her- 
wue as it thinks fit. [P. 631, C. %) 

Lala Jagan Nath— for Appellant. 

Manohar Lal-lox Respondent. 

.i i3 an appeal from 

the order of a Subordinate Judge re¬ 
fusing to stay a sale of immoveable 
property m execution of deoree, during 
the pendency of an appeal in this 
Uourfc, under the prorisions of O 41 
r:6(2)o:the Civil Procedure CoJe! 
Mr. Manohar Lai on behalf of the 


respondent raises a preliminary ob¬ 
jection that no appeal lies. To this 
Mr. Jagan Nath replies that the order 
'> c really one relating t > the execution 
of the decree and comes within the 
purview of S. 47, Civil Procedure Code 
and is. therefore, appealable. He 
cites Srinivas Prosad. Singh v. Kesho 
Prosad Singh (1), wherein it was held 
that the expression “an order relating to 
execution of adecreo"under S.47 iscom- 
prehensive enough to include an order 
relating to the stay of execution there¬ 
of- Mr. Manohar Lai has nothing to 
say against this view and I fully ag¬ 
ree with appellant's Counsel and hold 
that an appeal does lie. 

Now. O. 41, r. 6 (2) says that, 
where an order has been made for the 
sale of immoveable property in exe¬ 
cution of a decree, and an appeal is 
pending from such decree, the sale 
shall, on the application of the judg¬ 
ment-debtor to the Court whioh made 
the order, bo stayed on such terms as 
to giving security or otherwise as the 
Court thinks fit until the appeal is 
disposed of. The lower Court sum¬ 
marily rejected the application of the 
judgment-debtor for stay of sale and 
this was clearly erroneous. It was 
obligatory on the Court to stay the 
the sale on such terms as to giving 
security or otherwise as it thought 
fit. 

L therefore, accept the appeal and. 
setting aside the order of the lower 
Court, direct it to make an order stay¬ 
ing the sale on suoh terms as to giving 
security or otherwise as it thinks fit. 
Mr. Manohar Lai has referred to the 
case reported as Ram Nath. Singh v. 
Kamleshwar Prasad Singh (2), and has 
urged that the Court should demand 
very ample security in a case of this 
sort. It will be for the lower Court 
to decide what security is sufficient. 

I make no order as to costs in this 
Court. 

Appeal accepted. 


ffl [Mill 14 O.L.J. 4?9—18 1.0. 745. 
W [19H115 O.W.N. 438—9 LC. 383. 
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Zafar Ali, J. 

Abilul Ghani —Convict— Petitioner. 

r. 

Emperor —Opposite Party. 

! Cr. Rer. Petition No. 1182 of 1922, 
Decided on 10th November 1922, 
from an order of the Sessions 
Judge, Ambala, D/-22nd August 1922. 

♦ Penal Code, 8. 363—Resistance to public 
officer acting in good faith though the act be 
illegal or irregular is offence. 

Where two Bailiffs went together to tLe 
house of the petitioner who knew that they 
were Bailiffs and had come to attach his 
property in execution of the warrant 
and where the Civil Nazir stated that his 
instructions to the Bailiffs were that 
they both should work together in executing 
the warrant and the accused whose property 
was to be attached under the warrant, assault¬ 
ed one of the bailiffs whose name in the war¬ 
rant was not endorsed and prevented him 
from attaching his property. 

Held', that the Bailiff was actig in good 
faith as a publio servant and the acouaed 
was, therefore, guilty of an offence under 8. 
353. 21 M. 296; Foil. [P. 632 C. 1] 

Abdul Aziz —for Petitioner. 

Sheikh Niaz Muhammad for the 
Government Advocate — for Opposite 
Party. 

Judgment—It is contended that 
Aziz Ahmad, Bailiff, had not been 
deputed to execute the warrant of 
attachment in question, and was, 
therefore, not acting in the execution 
of his duty as a Bailiff when he 
entered the house of the convict peti¬ 
tioner to attach his property. The 
petitioni r, it was stated, gave him a 
push and did not let him attach bis 
property. 

The faots are that four warrants of 
atttchinent of property were issued 
by the Collector, Simla, to realise 
income-tax due by certain defaulters 
and each warrant was directed to 
“Bailiff, Simla.” It appears, that 
there were two Bailiffs serving under 
the Civil Nazir and that it was the 
duty of that officer to choose a Bailiff 
for each warrant. Therefore, he 
endorsed the name of Aziz Ahmad on 
one of the four warrants and that of 
Hussain Ali on the rest. Both the 
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Bailiffs went together to the house of 
the petitioner and it is clear that ha 
knew that they were Bailiffs and had 
come to attach his property in execu¬ 
tion of the warrant in question. 
Though this warrant had been given 
to Hussain Ali, Bailiff, by name the 
Civil Nazir stated that his instruc¬ 
tions to the Bailiffs were that they 
both should work to gether in execu¬ 
ting the warrants. This evidence has 
been believed by the Courts below 
and, therefore cannot be impugned in 
this Court. This being so, there can 
be no doubt that Aziz Ahmad believ¬ 
ing that he was empowered to act in 
conjunction with Hussain Ali went! 
with him to the house of the petiJ 
tioner to attach his property. He wasl 
therefore, acting in good faith as a| 
public servant and the petitioner had] 
no authority to deter him from doing* 
so. Queen Empress v. Poomalai 
Udayan (1) is a ruling in point from 
which the following may be cited:— 

“.We must admit that the arti¬ 
cles seized.were exempt. 

from attachment. The question then 
is whether this circumstance justified 
the resistance, and rendered it no 
offence. We clearly think that it did 
not as the act, however irregular or 
illegal it may have been, was the act 
of a public servant acting in good 
faith under the colour of his office, 
and against such an act, the accused 
had no right of self defence under 
S. 99 of the Penal Code, inasmuch as 
there was no apprehension of death 
or of grievous hurt.” 

If the principle enunoiated above 
were applied to the present case, it is 
clear that the»petitioner was rightly 
convicted under S. 353, Indian Penal 
Code but the sentence seems exces¬ 
sive and I reduce it to the imprison¬ 
ment already undergone by him and 
remit the fine which if already realis¬ 
ed, shall be refunded. He is d’scharg- 
ed from his bail bond. 

Sentence reduced. 


abdul Ghani v. Emperor (Zafar Ali, J.) 


(1) (1898] 21 Mad. 298. 
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Moti Sagar, J. 

Rameshwar Das —Defendant Ap¬ 

pellant. 

v. 

Yakin-Ud-Din Khan and another— 
Plaintiff & Defendant—Respondents. 

Mis. F. A. No. 2189 of 1922, Decided 
on 13th March 1923, from an order of 
the Senior Subordinate Judge, Hissar, 
D/- 22nd August 1922. 

♦ C. P. Code, O. 39, R. I — Temporary in. 
junction — Grant of — Plaintiff muit Strongly 
prove probable damage — Municipal election — 
Vnsuccesiful'candidate is not ordinarily entitled 
to interim injunction against his opponent. 

Plaintiff and the defendant were rival candi¬ 
dates at a Municipal election in which deft, 
was declared successful. Three months after 
the result of the election bad been published 
in the Government Gazette, the plaintiff 
brought a suit for a deol »ration that the eleo- 
tion was void and that the defendant was con¬ 
sequently not entitled to sit as a Commissioner 
on the Municipal Committee. He also made 
an application for the grant of a temporary in¬ 
junction that the defendant be restrained from 
attending the meetings of the Municipal Com¬ 
mittee and from otherwise exercising the 
powers of a Munioipal Commissioner pending 
the decision of the suit. 

Held : that plaintiff’s sustaining irreparabl* 
injury by the defendant's o ntinuing to act as 
a Municipal Commissioner pending the deter¬ 
mination of the suit, was a more imaginary ap¬ 
prehension, that there was no substance in the 
application made by the plaintiff for the issue 
of a temporary injunctioo and that he was obvi¬ 
ously prompted by a desire to cause injury to 
the defendant. The Court should, before dis¬ 
turbing any' man’s legal rights or stripping 
him of any rights with which the law has 
olothed him, be satisfied that the probability is 
In favour of his cisa ultimately failing in the 
final issue of the sui». [P. 634, C. 1J 

Bakhshi Tek Chand — for Appel¬ 
lant. 

C. Beoan Pet man and Indar Sain — 
for Respondents. 

Judgment.--Thu plaintiff and the 
defendant were rival candidates at a 
Munioipal election, held at Sirsa on 
the 14th of November 1921. The 
defendant secured 150 votes as 
against 138 votes obtained by 
the plaintiff, and in which defendant 
was declared successful. On the 
3rd of February 1922 a Notification 
was published in the Government 
Gazette declarin r , the defendant to 
have been duly elected and on the 
same date the plaintiff was nominated 
a Municipal Commissioner by the 


orders of the Government. On the 2nd 
of May 1922, three months after the 
result of the election had been pub¬ 
lished in the Government Gazette, the 
plaintiff brought this suit for 'a decla¬ 
ration that the election was void and 
that the defendant was consequently 
not entitled to sit as a Commissioner 
on the Municipal Committee. He 
also made an application for the grant 
of a temporary injunction that the 
defendant be restrained from attend¬ 
ing the meetings of the Municipal 
Committee and from otherwise exer¬ 
cising the powers of a Municipal 
Commissioner pending the decision of 
the suit. The learned Senior Subordi¬ 
nate Judge allowed this application, 
and it is against this order passed on 
the 22nd of August 1922 that the pre¬ 
sent appeal is directed. 

The case has been argued at some 
length by the learned Counsel on both 
sides, but the point involved for deci¬ 
sion is very simple and can shortly bn 
disposed of. 

It is contended on behalf of the de¬ 
fendant that the suit for setting aside 
the election does not lie under S. 42 of 
the Specific Relief Act and that the 
learned Senior Subordinate Judge was 
consequently not justified in grant¬ 
ing the temporary injunction prayed 
for by the plaintiff. I do not propose 
to enter into a discussion of the ques¬ 
tion relating to the maintainability or 
otherwise of the suit as the sole ques¬ 
tion for determination before me at 
this stage is whether, in the circum¬ 
stances narrated above, an interim 
injunction restraining the defendant 
from acting as a Munioipal Commis¬ 
sioner ponding the decision of the 
suit should or should not have been 
granted. 

The principle of law is firmly estab¬ 
lished that a person asking the Court 
to exercise its disoretionary jurisdic¬ 
tion must make out a strong prima 
facie oase in support of the title which 
ha asserts, and must satisfy the Court 
that its interference is Leoessary to 
protect him from irreparable or at 
least, serious injury before the legal 
right oould be ostab’ished at the trial. 
Being an exceptional remedy, an in¬ 
junction will be refused in the first 
instance except upon a dear prima 
facie oase and “upon positive aver- 
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ments of the equities on which the 
application for relief is based” lam 
unable to see what equities .there are 
in favour of the plaintiff entitling Lim 
to the temporary injunction granted 
by the Court below, nor am I satisfied 
that the plaintiff is likely to suifer 
any injury while his alleged rights 
are being investigated. The rule of 
law is that the Court should, before 
disturbing any man's legal right or 
stripping him of any rights with 
which the law has clothed him, be 
satisfied that the probability is in 
favour of his case ultimately failing 
in the final issue of the suit. This, in 
my opinion, the plaintiff has not been 
able to establish, and I do not, there¬ 
fore, think that a temporary injunc¬ 
tion should have been granted in this 
case. 

As t ) plaintiff’s sustaining irrepar¬ 
able injury by the defendant’s con¬ 
tinuing to act as a Municipal Com¬ 
missioner pending the determination 
of the suit, the apprehension appears 
to be more imaginary than real. If 
the suit is decided in favour of the 
plaintiff the result would be that the 
election would be set aside and a fresh 
election ordered, but I am wholly at a 
loss to understand how the plaintiff 
would be injured by th i defendants 
continuing to discharge the functions 
of a Municipal Commissioner during 
this time It appears to me that there 
is no sub-tance in the application 
made by the plaintiff for the issue of 
a temporary injunction and that he is 
obviously prompted by a desire to 
oause injury to the defendant. 

I accordingly accept the appeal and, 
setting aside the order of the Court 
below, dismiss the petition for the 
temporary injunction with costs 
throughout. 

Appeal accepted. 
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Mariineau, J. 

Hira Singh — Decree-holder— Ap¬ 
pellant 

v. 

\ fad ho (Minor through Hussain 
fChi m)- Judgment-Debtor- Respondent. 

Mis. S. A. No. 2004 of 1922, Decided 
on 20th February 1923, from an order 
of the District Judge Amritsar. D/-I9th 

July 1922. 
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Execution of decree — Judgment debtor 
grunting lease of his land to decree holder for 
to years in satisfaction of decree—Executing 
Court cannot afterwards curtail the period. 

A money-decree was fully satisfied in 1912 
by the grant of a lease for 20 years to the 
decree-holder of some land belonging to the 
judg nent-debter. Some years later the Exe¬ 
cuting Court, on the application of the judg¬ 
ment-debtor, cancelled the remaining period 
of the lease anl directeo that possession of 
the land be restored to the judgment-debtor on 
payment to the decree-holder a certain sum 
found on calculation to be due to the decree- 
holder. 

Held-, that the Executing Court had become 
functus officio ai soon as the lease was exe¬ 
cuted and the decree was fully satisfied and 
was not, tnerefo'e. competent subsequently 
to reduce the term of the lease which had 
beon given in full satisfaction of the decree 
in 1912. (P 634 C 3j 

Lala Quran Ditta —for Appellant. 

Judgment.— A money-decree was 
satisfied in 191° by a temporary 
alienation to the decree-holder of 
some land belonging to the judgment- 
debtor. A rubakar dated the 19th 
June 1912 from the Court to the 
Settlement Officer shows that the 
Court approved of the proposal of the 
Tahsildar for giving the land on lease 
to the decree-holder for 20 years. The 
decree-holder was accordingly put in 
possession and on the 2nd October 
1912 the Court ordered that the case 
should be sent to the record-room, the 
decree hiving been fully satisfied. 

The Executing Court has now, on 
the application of the judgment- 
dobtor, ordered that the * lease be 
cancelled, and the possession of the 
land restored to the judgment- 
debtor on his paying Rs. 433-6-0 
which is the balance found, on cal¬ 
culation, to be due to the decree- 
holder. That order has been upheld 
by the District Judge, and the plain¬ 
tiff has filed a second appeal, con¬ 
tending that when the decree had 
been fully satisfied by the leasing of 
the land for 20 years to the decree 
holder the Executing Court became 
functus officio and was not com¬ 
petent to order that the land should 
be given back to the judgment-debtor 
before the expiry of the period of the 
lease. This contention is, in my 
opinion, correct. Counsel ior the 
appellant has cited Madho Pr'isad v. 
Mahtab Chand (l) in whic h it wa s 

(1) [1910J 8 I.C. 4T(h 


Hira Singh ▼. Madho (Martineau, J.) 
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hell that where a portion of the pro¬ 
perty given on lease in execution of 
the decree of a ^ivil Court had passed 
out of the possession of the lessee, the 
Executing Court, haring become 
functus officio when the lease was 
given, had no jurisdiction to autho¬ 
rize the grant of a fresh lease or to 
[extend the term of the original lease. 
Similarly, in the present cas> it must 
be held that tne Court w&s not com¬ 
petent to reduce the term of the lease 
which was given in full satisfaction 
of the decree, in 1912. 

I accordingly accept this appeal, 
set a3ide the orders of the Courts 
below, and dismiss the judgment- 
debtor’s amplication. The respondent 
will pay the appellant’s costs through¬ 
out. 

Anppal accent el. 
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Moti Sagar, J. 

Mahabir Pershadan t others— Judg¬ 
ment-Debtors—Appellants. 

V. 

Kartat Singh — Decree Holder— 
Jtvespondent. 

0f 1922 ’ decided 
on 15th March 19 23. from an order of 

jine J 1M**’ Amb * ,a at 

jaws 

did not apply and U 1 U< 34 the r,,,e 

of execution! hat ‘ he d,cree capable 

[P. 635, C .3] 

-/r 

s-SaarjA 


Held-, the duorei-holJer it entitled to c»u- 
force hii de.ree et any time wit'iii the per od 
of lim tation prescribe! for execution of 
decree jn Art. 182 of Schedule 1 to the 
Limitation Act notvyithbtandi ig the fact 
that the amount was deposited after the 6xed 
time. 19 I. C. 856; 14 A. 350. Foil. 

[P. 636, C. 1) 

Sham air Chant— for Appellants 

Jagan Math —for Respondent.. 

Judgment.—The plaintiff brought 
a suit for redemption, and on the 3rd 
of January 1921 obtained a lecree for 
posse»siou of the land in suit on pay¬ 
ment of R-. 866 within six months 
from the date of the decree. On the 
20th October 1921 the decretal money 
was paid into Court and on the 
same date the plaintiff deeree-holdsr 
applied for execution and prayed that 
possession of the land in suit be award¬ 
ed to him. He was met with two 
objections by the defendant-judgment- 
debtor (1) that the decree was a pre¬ 
liminary decree and therefore incapa¬ 
ble of execution, and (2> that the 
execution of the decree was barred by 
reason of the money not having 
been paid within six months of the 
date of the decree. Roth the Courts 
below have overruled these objections, 
and the defendant judgment-debtor 
has now come up in second appeal to 
this Court. 

Firstly, it is contended by Mr. 
bhamair Chand on behalf of the 
appellant that the suit being one for 
redemption a preliminary decree only 
ooull be passed under. 0.34, R. 7, 
of the Ci il Procedure Code and that 
such a decree was not capable of exe¬ 
cution. With this contention I am 
unable to agree. A reference to the 
decree clearly shows that it is a 
decree for possession of the property 
on payment of a certain amount of 
money within a certain time. Order 
34,. R. 7, of the Civil Procedure Code 
oan, therefore, have no application 
to such a case. Before this rule oouid 
apply a decree should be drawn up Q 
the form as provided by this rule, andl 
as the decree has a admittedly not! 

hold that it is not a preliminary! 
decree and that it is, therefore, oapaJ 
ble of execution. v 

Next, it is contended that as the 
7 as not P aid in ^me, the 

plamtiff-deoree-holder was not enti- 
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tied to enforce his decree .The learned 
District Judge, relying upon the case 
of Nihal Chand v. Ohulam Muhammad 
(1), has held that the decree should, in 
the first instance, have been limited 
to granting plaintiff the right to 
redeem the mortgage upon payment 
of the sum found to be due from him, 
and that the condition as to the pay¬ 
ment of the mortgage-money within 
six months from the date of the decree 
was a mere surplusage and did not 
affect the right of the decree-holder to 
execute his decree within the period 
prescribed by Art. 182 of the Indian 
Limitation Act. Tt appears to me 
that the view taken by the learned 
District Judge is correct and that the 
plaintiff is entitled to have his decree 
executed and possession awarded to 
him. In the case of Bandhu Bhagat v. 
Shah Muhammad Tagi (2), the decree 
stated that the amount due under 
the mortgage should be paid within 
four months but omitted to state what 
the result would be if the mortgage- 
debt was not so paid. It was held that 
the decree-holder could execute bis 
decree anywhere within the three 
years ordinarily allowed for execu¬ 
tion. In the present case also the 
decree is silent as to the effect of 
non-payment within the due time, and 
I must, therefore, hold that the plain¬ 
tiff is entitled to erforce his decree 
and that the execution is not barred 
by the decretal amount not having 
been paid within six months. 

The appeal fails and is dismissed 
with costs. 

Appeal dismissed. 

(1) [1913) 146 P.W. R. 1913—19 I. 0. 856— 

235 P.L.R. 1913. 

(2) [1892) 14 All. 350—(1892) A.W.N.40. 
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ABDUL RAOOF, J. 

Parabh Dayal and another —Defen¬ 
dants—Appellants. 

v. 

Mi. Radho and others— Plaintiffs- 
Respondents. 

S. A. No. 2621 of 1922, Decided on 
22nd March 1923, from the decree of 
the District Judge Hoshiarpur, 
D/-13th May 1922. 
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Punjab Tenancy Act,(XVIof 1887), 8.771(3) 
proyito (1)—Ejectment suit—Occupancy rights 
claimed by defendant—Suit is cognisable • by 
Revenue Court. 

Plaintiffs landlords suad to eject defendants 
alleging that they were trespassers. Defen¬ 
dants pleaded that they were ocoupanoy 
tenants. 

Held, that the suit was cogaisable only by 
a Revenue Court. 73 P. R. 1915; 111 P. R. 
1916; Foil. 103 P. R. 1918 Dies. from. 

[P 638 C 2) 

Fakir Chand—tor Appellants. 

Madan Copal for Badri Das — 
Respondents. 

Judgment, J.—This second appeal 
has arisen out of a suit by certain 
proprietors for the ejectment of cer¬ 
tain persons who are recorded in the 
revenue papers as occupancy tenants. 
The full history of the dispute bet¬ 
ween the parties is given in the judg¬ 
ments of the two Courts below. For 
the purposes of this appeal it is not 
necessary to state all the facts stated 
in the judgment under appeal. A 
few relevant and salient facts mu»t 
be stated. 

The land in dispute is 13 kauals 
and 10 marlas in area. One Malok 
was admittedly its occupancy tenant. 
On his death his widow Mt. Radho 
succeeded to the occupancy tenancy 
and the land was mutated in her 
name. On the 11th of July 1890, Mt. 
Radho sold the land to one Gandoo. 
Sometime in 1890, \It. Radho died. On 
the 23rd of March the land was mu¬ 
tated in the name of Gandoo. On the 
12th of June 1901 the name of Parabh 
Dayal, the brother of Gandoo, was 
also entered in the revenue papers 
along with that of Gandoo as a joint 
tenant. In the jamabandi the land 
was shown in the actual cultivation 
of Mathru and others as non-ocou- 
pancy tenants under the occupancy 
tenants Gandoo and Parabh Dayal. 
The latter served the non-occupancy 
tenants with a notice of ejectment. 
Mathru and others, the non-occu¬ 
pancy tenants,contested the notice by 
a suit and themselves claimed to be 
the occupancy tenants directly under 
the proprietors, the plaintiffs in 
this suit. In support of their con¬ 
tention they relied on a deed execut¬ 
ed by the proprietors conferring the 
rights of occupancy upon them. On 
the 6th of July 1917, their suit was 
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dismissed on the ground that they 
had failed to prove that they were 
the occupancy tenants of the land. 
The result was that they were ejected 
in 1918 and the land came into the 
aotua) possession of the brothers 
Gandoo and Pa-abh Dayal.The plain¬ 
tiffs then instituted the present suit 
for possession of the land on the 
allegation that the defendints 
Gandoo and Parabh Dayal were mere 
trespassers. The suit was resisted 
on the ground that the defendants 
were occupancy tenants and the suit 
was cognizable by a Revenue Court 
and the Civil Court had no jurisdic¬ 
tion to entertiin it. In addition to 
this plea of want of jurisdiction, the 
defendants raided various pleas on 
the merits also. They pleaded that 
Mathru and others were non-occu¬ 
pancy tenants under them; that they 
were put up by the landlords to de¬ 
feat the rights of the defendants, and 
that the plaintiffs had accepted rent 
from the defendants and had by 
various acts admitted th ir rig it of 
occupancy in the land. The Trial 
Court decided in favour of the defen¬ 
dants, both on the merits and on the 
question of jurisdiction and holding 
that the plaintiffs were estopped from 
questioning the occupancy rights of 
the defendants dismissed the suit. 

On appeal the lower Appellate 
Court reversed the decision of the 
Trial Court on the merits and held 
that the defendants were mere tres¬ 
passers and had not succeeded in es¬ 
tablishing their right to the occupancy 
tenancy. It expressed no opinion on 
t} 10 question of jurisdiction and, set¬ 
ting aside the decree of th e Trial 
Court, decreed the plaintiff's claim. 

Parabh Dayal and his nephew Lai 
Singh, son of Gondoo, (now dead) 
have preferred this second appeal on 
various grounds set forth in the Me¬ 
morandum of Appeal. Only ono plea 
has been urged before me by the ap- 
appt Hants learned Vakil Mr. Faqir 
Chand, namely, that the suit was not 
cognizable by the Civil Court. The 
cont entlon put forwari by him is 

™ a £ * n T “ w of the Proviso (1) at- 
tached to sub-seotion (3) of S. 77 o.' 

suit *R n f ab T ®? anC7 Act « e ’ en if the 

Ciln n 1was 0Q gniaable by 
Civil Courts, the prooedure prescribed 


by the Punjab Act III of 1912 should 
have been followed and the plaint 
ought to have been returned for pre- 
stntation to the Collector. In sup¬ 
port of this contention the learned 
Vakil has relied upon a Division 
Bench ruling in Wmlharca v. J/u.vam- 
mnt t/assi (1) in that case, as in this 
case, the landlords had filed a suit 
to oust from the land the defendants 
who were alleges by them to be tres¬ 
passers, and the latter has pleaded 
that they uad acquired occupancy 
rights »n t.ie land by succe-»ion to 
their ancestors. Th« First Court had 
decreed the suit and the appeal by 
some of the defendants had been dis¬ 
missed by the Divisional Court winch 
had refused to entertain the pica that 
the defendants were entitled m hold 
the land as occupancy tenants. A 
second appeal wa. presented and the 
learned Judges held that the suit 
should have Deen tried by a Revenue 
Court under Act III of 1912. They 
accepted the appeal, set aside the 
decree of ti.o Divisional Court and, 
acting under S. IU0 of the Tenamy 
Act, directed the decree of the first 
Court to be registered as a decne of 
an Assistant Collector. First Grade, 
and sent the case back to the lower 
Appellate Court directing it to return 
the Memorandum of Appeal to be pre¬ 
sented to the Collector. The learned 
Vakil also relied upon the case of 
Mihun Singh v. Bhaywan Kaur (2). in 
which the late Mr. Justice Shah Din, 
relying upon the proviso to sub-sec¬ 
tion (3) of S. 77 of the Punjab Ten¬ 
ancy Act, held that, though the suit 
was instituted in a Civil Court, the 
defence raised by the defendants 
brought the proviso into play and the 
procedure referred to therein ought 
to have been adopted by the Munsif. 
ihe learned Judge, after setting aside 
the decision of the Appellate Court, 
sent the case back to the Munsif 
with a direction to follow the pro¬ 
visions of the first clause of the 
aforesaid proviso. 

Mr. Madan Gopal, holding the brief 
ot Mr. Badri Das, the learned Vakil 
for the plaintiffs-respondents, has 
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contended that the proviso cannot 
apply to the facts of this case, inas¬ 
much as the defendants are alleged to 
be trespassers. He relies in support 
of this contention on clause (d) under 
the seconrt group of cases mentioned 
in S. 77, and argues that a suit con¬ 
templated by that clause is a suit 
against a person who is admittedly a 
tenant and that it does not apply to 
a case of a person who being a mere 
trespasser claims a right of occu¬ 
pancy. In support of his contention 
he relies upon the case of Ghulam v. 
Jowala Singh (3). This is a decision 
by the late Mr. Justice Shah Din in 
which the learned Judge distinguish¬ 
ed his previous decision in Mihan 
Singh v. Bhagwan Knur (2). The 
following passage in his judgment 
is relied on by Mr. Madan Gopal:— 
"'It will be observed that in Mihan 
Singh v. Bhagwan Kaur (2) the 
defendants were admittedly ‘tenants’ 
holding under the plaintiffs as their 
landlords, and the sole dispute bet¬ 
ween the parties was as to whether 
or not the defendants were ‘occu¬ 
pancy’tenants of the land on which 
stood the trees which they claimed to 
have a right to cut in case of need. 
The matter in dispute was, therefore, 
one which, under clause (d) of sub¬ 
section (3; of S. 77 of the Punjab Ten¬ 
ancy Act, could be heard and deter¬ 
mined only by a Revenue Court, and 
upon that ground the ‘proviso’ to that 
sub-section was clearly applicable to 
the case. In the present case, on the 
other hand, the defendant, according 
to the allegations in the plaint, is not 
tenant of the plaintiffs but is a 


a 


mere trespasser;* * * * * * his claim 
clearly does not fall within clause (d) 
of sub-section (3) of S. 77 of the Act.” 

I have examined the judgment in 
Mihan Singh v. Bliayvan Kaur (2) 
car< fully and I am unable to find 
anything in it which may go to 
show that the defendants in that case 
were admittedly tenants or that the 
decision in the case proceeded upon 
that ground. In any case, the opi¬ 
nion expressed by Mr. Justice Shah 
Din in Ghulam v. Jowala Singh (3) is 
clearly opposed to the decision of the 
Division Benoh in •_ W adhaw u _v, 

( 3 ) [19181730 p/L. R.1918—1°3 P.R. 191*— 
48 I. C. 863—179 P. W.B. 191*. 


Musammat Hassi (1). Therefore, al¬ 
though somewhat inclined to agree 
with the view expressed in Ghulam v. 
Jowala Singh (3i sitting as a Single 
Judge, I must follow the decision of 
the Division Bench. According 
to that decision this appeal must be 
accepted. 

I accordingly set aside the decree 
of the lower Appellate Court, direct 
that the decree pass* d by the Subordi¬ 
nate Judge, first class, be registered 
as a Revenue Court decree under 
S. 100 of the Punjab Tenancy Act 
and remand the case to the lower 
Appellate Court with the direction 
that the Memorandum of Appeal be 
returned to the plaintiffs-appellant; 
to be presented to the Collector. 
Costs will abide the result. The 
Court-fee paid on the Memorandum 
of Appeal shall be refunded to the 
appellants. 

Appeal accepted. 
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Abdul Raoof and Moti Sagar, 

JJ. 

Ramzan —Defendant—Appellant. 

▼. 

Nabi Bux and others — Plaintiffs— 
Respondents. 

S. A. No. 635 of 1921, Decided on 7th 
April 1924, from the decree of the 
District Judge, Sialkot, D/- 14th De¬ 
cember 1920. 

Civil'P- c., 0 41, R. S7 — Failure to record 
reasons vitiates admission—Opportunity to re¬ 
but must be given to other side 

Where an Appel'ate Court admitted addi¬ 
tional evidence without recording reaaons. 

Held : the procedurj was'vitiated though the 
Court had ample authority to admit additional 
evidence if it considered it necessary for the 
ends of justioe. [R 639 C 2) 

Nand Lai—lor Appellants. 

Cooper— for Respondent. 

A. Raoof, J.—This was a suit for a 
declaration to the effect that the mu¬ 
tation entry D/—the 13th of May 1919, 
giving Ramzan, defendant, one half 
share instead of 2/5ths of 1044 kanals 
10 marlas of land specified in the 
plaint, was wrong,-. and shauld hot 
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affect the previous entry of owner¬ 
ship of the parties. The relationship 
between the parties will appear from 
the pedigree-table given in the judg¬ 
ment of the lower appellate Court at 
page 13 of the paper boot. 

It appears that originally Ramzan 
was shown as owning only 2/5ths. He 
applied to the revenue authorities for 
the correction of the entry. His ap¬ 
plication was allowed, and he was en¬ 
tered as the owner of one-half share. 
It is in respect of this last entry that 
the present suit was instituted- The 
plaintiffs altogether failed to make 
out the case set out in the plaint and 
this was probably due to the fact that 
the revenue records had been destroy¬ 
ed by fire. The trial Court dismissed 
the suit. The matter came up in ap¬ 
peal before the lower appellate Court 
The learned Judge was informed 
somehow that the records of 1892- 
1893 were still in existence. He, 
thereupon,sent for them and found 
an entry in the pedigree-lable denoting 
that 1/5th share had been sold by 
Ramzan to Kamun and the sous of 
Zulfikar. This left only 2/5ths share 
to be recorded in his name. That is 
why the original entry in the revenue 
papers showed him the owner of 2/5ths 

the ,_ otber parties the owner of 
3/5ths The records of 1892-1893 were 
sent for by the learned District Judge 
without any application being made 
on behalf of any of the parties for the 
production of additional evidence. 
Order 41, rule 27, C. P. C., gives ample 
Power to the appellate Court to admit 
additional evidence in appeal if it re¬ 
quires any document to be produced or 

any witness to be examined to enable 
it to pronounce judgment, or for any 
other substantial cause. The Distriot 
Judge, after a perusal of the revenue 
records reversed the decision of the 
trial Court and granted a decree in 
favour of the plaintiffs. 

The defendant Ramzan has come up 
in second appeal and the following 

his" l behilf n ^ aVe b6en PUt f ° rward 

JiL Th U th ° l0 " er a PP 0ll *te Court 
had no authority to admit any addi- 

evidence in this case; 

(2) That in any oase while doing 

the rei - 


(3) That an opportunity ought to 
have been given to the appellant to 
rebut the additional evidence admit¬ 
ted in appeal. 

In our opinion, the procedure ad¬ 
opted by the lower appellate Court is 
vitiated by the circumstance that no 
reason was recorded by it for the ad¬ 
mission of the additional evidence. 
The record does r,ot show whether the -1 
appellant was ever informed that the 
learned Judge of the Court below was 
going to send for additional evidence. 
Further, it does not appear that any 
opportunity was given to the rppel- 
lant to meet the new case made out 
upon the receipt of the additional evi¬ 
dence. We are of opinion that the 
lower appellate Court had ample 
authority to admit additional evidence 
if it considered it necessary for the 
ends of justice, but we are also clearly 
of opinion that an opportunity should 
be given to the appellant to produce 
rebutting evidence, if there is any. 

We accordingly accept this appeal 
and >etting aside the decree of the 
lower appellate Court remand thi* 
case under Order 41, rule 23, C. P. C. 
with the direction that it be placed on 
its original number in the register of 
pending appeals and be disposed of 
according to law. Costs will abide the 
result. 


Appeal allowed. 
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Martineau and Moti Sagar, JJ. 

Muhammad Khan and others — 
Plaintiffs—Appellants. 


V 

Sulian Azam and others — Defend¬ 
ants—Respondents. 


S. A. No. 1673 of 1919, Decided on 
8th November 1922, from the decree 
of the Distriot Judge, Jhang at 
Sargodha, D/~ 22nd May 1919. 


nTXrV l.r 74 - History of Multan 
i atta ° h !f. *° Settlement Record , was 
held to be a Public document. 


-■■mvuvM 


£ d^l* l#n nV R “ oord of tho di9 ‘ f iot was 

b i! * Pub }‘° dooum8nt - »■ the history, 
havU* been pUoed with the Settlement 
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Records, rouit be presumed to {have *been 
compiled by, or by the direc’.ion of, the Settle¬ 
ment Officer. [P. 640 C 1.] 

Mukund Lai Puri —for Appellants 

Nand Lai —for Respondents. 

Judgment —The plaintiffs in this 
ca9e sue for pre eruption in respect 
of a sale of land on the ground that 
they are owners in the village in 
which the land is situate. The ques¬ 
tion in dispute is whether the vendee 
is, as he alleges, a collateral of the 
vendors a^d has, therefore, a suoerior 
right o f pre eruption. The Subordi¬ 
nate Jutlg gave judgv.c-ut for the 
plaintiffs, but the District Judge cn 
appeal has held that ve: dee’s rela¬ 
tionship to the vendors has been pro¬ 
ved and he has dismissed the suit. 

His finding is based mainly on cer¬ 
tified copies (Exhibit D A. and D-B) 
of entries in a history of the Multan 
District which is attached to the Set¬ 
tlement Record and in second appeal 
it is contended that the copies are 
inadmissible in evidence, the history 
in question being neither a part of 
the Record of Rights nor a public 
document. We agree in thinking 
that the history does not form part 
o;' the Record of Rights, not being 
one of the documents specified in 
S. 31 (2) of the Land Revenue Act. 
But. we see no reason to doubt that 
the history, having been placed with 
the Settlement Record, must have 
been compiled by, or by the direction 
of the Settlement Officer, and that it 
is, therefore, a public document 
vitbin the meaning of S 74 of the 
Evidence Act, and is provable by tho 
production of a certified copy. There 
appears to be no force in the con¬ 
tention that Exhibits D-A and D-B 
are copies of a copy. We hold that 
they are relevan ; and that the deci¬ 
sion of the lower Appellate Court, 
being a finding of fact and based on 
legal evidence, cannot he contested 
in second appeal. 

The appeal consequently fails and 
we dismiss it with costs. 

Avveal dismissed. 


I I 
f 
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Martineau, J. 

Punjab National Bank , LdLahore 
—Defendants—Appellants. 

r. 

Cotton Factory known as Bal Krishna 
Dass - Durga Dutta —Plaintiffs—Res¬ 
pondents. 

S. A. No. 2181 of 1922, Decid.ed on 
17th April 1924 from the decree of the 
District Judge, Karnal, D/- 19th July 
1923. 

* Negotiable Instruments Act (XX VI of 
1881) S. 46—Indorsement and delivery for col¬ 
lection docs not pass property in the bill.— 
Nego. In8. Act S. 60. • 

Though the indorsement of a negotiable in¬ 
strument and delivery traesfer to the indor¬ 
sees the property tberein yet if the instru¬ 
ment is delivered conditionally or for a 
special purpose only and not for the purpose 
of transferring absolutely the property there¬ 
in ; the property does not pass to the indorsee. 

IP. 641, C. 11 

Hargopal— for Appellant. 

Madan Copal , Brij Lai. Diwan Mehr 

Chand and Shamair Chand — for 
Repondents. 

Martineau, J.—This second appeal 
arises out of a suit brought on a bill 
of exchange drawn by the Punjab 
National Bank on the Calcutta branch 
in favour of K. R. Chop & Co., who 
indorsed it to Thakur Lachhman 
Singh & Co., who, in turn indorsed it 
to the plaintiffs. The latter have 
been given a decree against the draw¬ 
ers and this has been affirmed by the 
District Judge. 

The first ground regarding the ju¬ 
risdiction of the Courts has not been 
pressed, and it is the second ground 
on which arguments have been ad¬ 
dressed to me, tho contention for the 
appellants being that as the plaintiffs 
indorsed the bill to Sheo Mukh Rai- 
Lacbhi Ram without any express 
reservation they».cannot maintain the 
suit. The Courts below have held 
that the plaintiffs-bare a locus sfandt 
because their indorsees have admitted 
that the bill was. sent to them only 
for collection of. the money on the 
plaintiff's behalf, and that the plain¬ 
tiffs alone are entitled, to the money. 
Counsel for the appellants, relies on 
S. 50 of the Negotiable Instru¬ 
ments Act, which provi. *s that the 
indorsement of a negotiable instru- 
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ment followed by delirery transfers 
to the indorsees the property therein, 
and ho argues chat under this section 
the property in the bill passed to the 
plaintiff’s indorsees. Ic is, however, 
to be observed that indorsement: alone 
is not sufficient to transfer the pro¬ 
perty in a negotiable instrument to 
the irdorsees, but that the indorse- 
ment must be followed by delivery, 
and S. 46 provides that it may 
be shown that the instrument was 
delivered conditionally or for a special 
purpose only, and not for the purpose 
of transferring absolutelv the pro¬ 
perty therein. The Courts below 
haring found that the bill was de¬ 
livered to Sbeo Mukh R&i-Lachhi 
Ram only as agents of the plaintiffs 
ior the collection of the rujne/ it 
must be held that the property in the 

o L dl r ? ot pas3 t0 thera under 
b. 50 of the Act, and that the plain 
tiffs are entitled to maintain the suit, 
lnere is no force in the other grounds 

of appeal and I dismiss the appeal 
with costs. 

-Appeal rejected. 
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Abdul Raoof, j. 

Gurbhaj and another— Defendants- 
Appellants. 

v. 

Lachhjnan —Plaintiff—Respondent. 

Decided on 

24th March 1923, from the decree of the 

August 1932 **' H ° jhi * rp “ r ' D Hlth 

r Ac, \ Sn ('> lb)-D,v,me lt 

1 T hing r . ov ° r » : o-a-y rights uad’r 
*ne Uustomtry Lu,v o' tlio Punj.o j, i,nm 0 /— 

unwn, P /i° P f 'I 7 for 4i0 ,n9 dira-.m i of Rs. JOo r 
upwards fa Is within s 17 f wn nf d • r 

tradon Act and is 

„. IP. 812,0.2*1 

laiJfs Hi Maha j™-t °r Appel- 

MukundLal Puri—!o r Respondent. 

Judgment.-The facts giving ri se 
to the suit out of which the present 
seoond appeal has arisen are ew and 

rr* d raay b ° « 

1264 L /81 & 82 
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The plaintiff Lachhman is the own 
brother of KhamJi, deceased. The 
latter by a deed dated the 8th of Feb¬ 
ruary 1906 sold II ktmals 18 marlus of 
land for Rs 400 to Gurbhaj and Bhik- 
ham. On the 16th of February 19L6 
Lachrnan executed a document in con¬ 
sideration of Rs. 100 in favour of the 
vendees. In this document, after 
describing the land, ho made tne fol¬ 
lowing material statement: — 

“ Which (» e .. the property) is the 
malkiyyat of JCliamdi, nor of Shoo, 
my real brother. Whatever rights or 
interests I had in the said property, I 
give up all tiese in favour ot Buk¬ 
hara and Gurbhaj, sons of Ruldoo, 
afttr taking Rs. 10) from them in 
tho presence of witnesses, and exe¬ 
cute this agreement so that it may 
serve as a reliable evidence ’* 

having died his widow. 
Ml. Matti, succeed d to tne land for 
her lifetime. She, hovever, haviug 
re-married three or four years before 
the suit her rights were forfeited. 
Thereupon the plaintiff instituted this 
suit for possession of the land, on 
the allegation t* at the same being 
ancestral the plaintiff as the real 
brother of the vendor was entitled to 
its possession. He alleged that the 
sale was without consideration and 
neoessity. The suit was resisted by 

the defendants on the following 
grounds.— 

(!) that the plaintiff was not the 
real brother of Rhamadi; 

the suit was barred by 
limitation ; J 

(3) that tho sale was effected for 
consideration and necessity , and 

(4) that the plaintiff nad a iquies- 
ced in tho alienatio i by executing tbs 

d °Ti! nG T • U th n A ' Uh of ccruary 19 16 . 

..® _ Tr14 Court fo mi that tho 
plaintiff was the real brother of Ku i- 

madi, and that the sutt was wuhiu 
time but, holding that the s*le wa> 
for consideration, and legal necessity 
and that the plaintiff had acquiesoed 
in the alienation, dismissed the suit. 

a 3appealed and the lower 
Appellate Court oama to a different 
conclusion on the question of oonsi. 

neoessity from that ar¬ 
rived at by the Trial Court. On the 
question of aoquiesoenoe the - lower 
Appellate Court held that the' only 
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piece of evidence on which the deci¬ 
sion had been arrived at by the Trial 
Court, (namely, the document dated 
the 16th of February 116) being inad¬ 
missible in evidence for want of re¬ 
gistration the plea as to acquiescence 
fell t) the ground. On the question 
of necessity and consideration, the 
Appellate Court, after considering the 
evidence on the record, found as a 
fact that necessity had been establi¬ 
shed in respect of Rs 127 only. It, 
thererefore, granted a decree for pos¬ 
session on payment of that sum. 

The vendees-defendants have pre¬ 
ferred t* is second appeal and two 
contentions have been urg*-d on their 
behalf by their learned Vakil, Mr. 
Mehr Chand Mahajan, namely, (1) 
that according to the evidence on the 
record the entire consideration is 
pr< ved for necessity, arid «2 that the 
document dated the 16th of February 
19 6 did no; require registration as it 
did “not purport or operate to create, 
declare, assign, limit or extinguish, 
whether in present or in future, any 
right, title or interest whether vested 
or contingent, of the value of Rs. 100 
and upwards, to or in immoveable 
property,” vine clause (b), sub-S. (1) of 
S. 17 of the Registration Act. 

As rrgards the first contention it is 
enough to say that the decision as to 
consideration and necessity is based 
upon a finding of fact and it is not 
open to the appellants to question it 
in secor d appeal. 

On the second point the learned 
Vakil contended that the only right 
which the plain tilt had and which he 
purported to give up was the right to 
brirgasuitto challenge the aliena¬ 
tion and this could noi be said to be a 
right, title or interest in immoveable 
property. He further argued that, 
even if the document be taker to have 
extinguished the revcrsionary right of 
the ptaintiff, such a right being a mere 
possibility did rot come within the 
definition of immoveable property To 
this contention the decisions in tha 
following cases are a complete 
reply * • *~ 

haicam Singh v. Indor (1) and Gujar 
Sham Da s (^)- __ 

(1) [1915] 12 P. L.R, 1915—271. C. C99—18 
P. * . R. 1915. 

(2) [18871 lu7 P.R. 1887. 


In the first case an unregistered 
dooument like the one in the present 
suit surrendering the reversionary 
rights was relied on as a piece of 
evidence against the plaintiff rever¬ 
sioner and the Hon’ble Mr. Justice 
Rattigan held it to be inadmissible in 
evidence for want of registration. The 
deci-ion is summed up in the follow¬ 
ing passage to be found at page 32 of 
the report:— 

The argument founded upon Ah- 
dool Uoosem Mulla v. Goolam dfoosein 
Ally (3) that the surrender by a rever¬ 
sioner of rights possessed by him 
under the Customary Rule of the Pun¬ 
jab does rot amount to the extinguish¬ 
ment of the right in immoveable pro¬ 
perty, is opposed to a ruling of this 
Court to be found reported as Khairati 
v. Matab (4), an authority which, if I 
may venture to say so, appears to be 
perfectly correct and in accordance 
with the Customary Law of this Pro¬ 
vince.” Sir Henry Rattigan was a 
great authority on questions of cus¬ 
tom. His decision as to the nature of. 
the reversionary right according to the 
Punjab custom must be looked at 
with the respect which it deserves. A 
similar view was expressed in Gujar v. 
Sham Das (2). Following these deci¬ 
sions, I must hold that the reversion¬ 
ary rights which Lachman purported 
to give up under the document of the 
16th of February 1916 were rights in 
immoveable property of the value of 
Rs. 10* and the document required 
registration under S. 17, sub-S. (I)! 
clause (6) of the Registration Act and 
being unregistered was not admissible 
in evidence under S. 49 of the Act. 
The view taken by the lower Appel¬ 
late Court is correct. The appeal 
fails and is dismissed with costs. 

Appeal rejected . 


[19061 30 Bom. *04—7 Bom. L.R. 742. 
[19111 135 P. W. R. 1911-11 I. O. 211-214 
P. L.R. 1911. 
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Campbell, J. fciff purposely, but in 
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Rure Khan— Defendant—Appellant 

T 

Ghulam Muhammad — Plaintiff — 
Respondent. 

S. A. No. 3071 of 1922, Decided on 
20th April 1923 from the decree of the 
District Judge Amritsar, Dl- 2nd 
October 1922. 

Lease — Construction— Tenancy termina te 
by one week's « ti,e- Notice need not . erminale 
at m>nth 8 enl Double rent is good comutn - 
sationfor h ddi \g oier. 

Under a 1 ase iho defendant was to be a 

tenant fore.-.von n '? Dt!l 8 paying a monthly 

rent of R- 7-8-0, and if he failed to pay tbe 
rent month by rao th be was liable to eject- 
ment. The pi .intiff was rmpowered at any 
time to give the defendant a week’s notice to 
vacate tno house and the defendant was to 

‘ j aQCy commenced on the8tb 
Aiigust 19-0 and on the 3rd June 1921 the 
P aintifl se D t a notice to the defendant telling 
him to eave the house within a week or to 
pay double .out from the exp ry of that week. 

dldro' l ^‘ r f tut0l . that if ^ede’endmt 

that he was pi ©pared pay double rent. 

* L0 not ce Wd9 aoi bad though it 
did not terminate on ;h 3 last d ; y of a ,ro .th 
and tl at on .he juthonty of 5 P. R. 1901 tho 

Cmrtwisrgut i;i adopting the doub'e rent 
standard as the measure of c,m?en,aUon 

IP613C2. P614C1I 

R. D. Kureshi —for Appellant, 
den?^ Mohsin S hah—tor Respon- 

Judgment-This second appeal is 
•t brfn 311 t0f - aSUlt by the lar *dlord of 

,n th^ e h agaln r 8t \ fcenant for damages 
m the shape of enhanced rent on ac- 

C °The Tri th | e p ena ^ h ° lding over ’ 

• lhe . 1 f lal Cour t decreed tho claim 

the P Tfl«r bU d° n n aPP - 0al by the Plaintiff 
the learned District Judge decreed 

his whole claim of R s . 55 6 0. 

due question in second aDDeal 

turns upon the interpretation oMhe 

IriZnl ‘ he lea , S0 ' Adiutediy l 
nni fo Me was drftWl » up, but it is 

tha/hcfbarUost it ***« 

was accepted by both Dio 

tel aiftirS 

denf 

dence and asserted that the original 


deed had been withheld by the plain¬ 
tiff purposely, but in second appeal 
thi«= objection is not repeated and the 
defendant's learned C unsel has 
argued from the copy of the petition- 
writer’s entry. 

According to that copy the defen¬ 
dant was to be a tenant for eleven 
months paying a monthly rent of 
Rs. 7-8-0, and if he failed to pay the 
rent- month by month ha was liable 
to ejectment. The plaintiff, was em¬ 
powered at any time to give the de¬ 
fendant a week's notice to vacate the 
boose and the defendant was to 
comply. 

The tenancy commenced on the 8th 
August 1920 and on the 3rd June 1921 
the plaintiff sen-, a notice to the de¬ 
fendant telling him to leave the house 
within a week or to pay double rent 
from the expiry of that week. The 
notice further stated that if the de¬ 
fendant did not vaca’e the house it 
would be assumed that he was pre¬ 
pared to pay double rent. 

The defendant remained in posses¬ 
sion up to the 10th or 12th of Decem¬ 
ber 1921, but the present suit was 
brought on the 2nd of October 1921 
for ejectment and double rent at 
Rs. 15 per mensem for the period of 
the defendant’s occupation after the 
expiry of tho week specified in the 
notice. 

The first point in second appeal is 
that because the rent was payable 
monthly, it was a monthly tenanoy 
and the plaintiff could only give suoh 
notice of one week as would terminate 
on the last day of mouth that is to 
say, on the 7th of any Calendar 
month since the first month com¬ 
menced on the 8th of August 1920. 
Ihis is not what the abstract of the 

lT S mn a »K 9 ‘ T f e tenan °y was for 

9 - and 000 week ’ s notice 
could be given at any time. The 

“r f ° r th % m0n th,y Payment 

dirfo fc i h 0ffect u P° n fchQ con- 
fk y 7 h * loh . the plaintiff oould 

noH^ th f 0 defe ? dant with a week’s 
notice at any time* 

The second oontention is, that there 

was no oontraot between the parties 

JJ* r, payment of double rent by 
the defendant in the event of his 
holding over after the receipt of 
notice, and that the finding of the 
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lower Appellate Court that double 
rent was a reasonable compensation 
was not based upon any evidence. 
It was ruled, however, in Pirbhu Dial 
v. Ram Chand (1) that, when a tenant 
has held over wilfully and contuma¬ 
ciously, the Courts in India would 
properly award reasonable damages 
and the penalty laid down in Englind 
by Statute of double the rent, may 
sometimes be taken as a fitting 
standard. The lower Appellate Court 
has found distinctly that the defen¬ 
dant held over wilfully and without 
good reason, and, in view of the 
above authority, it cannot be said to 
have acted contrary to law in ad¬ 
opting the double rent standard as 
the measure of compensation. 

The appeal fails and is dismissed 
with costs. 

Appeal dismissed. 

(1) (1904) 5 P.R. 1904— 42 P.L.R. 1904. 
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Scott-Smith, J. 

Pir Bakhsh and others —Plaintifts- 
Appcllants. 

v. 

Jhandu Khan and another— Defen¬ 
dants—Respor dents. 

S. A. No. 79 of 192], Decided on 8th 
November 1922, from a decree of the 
District Judge, Hoshiarpur, D/-7th 
October 1920. 

* Civi'P. C , 8.11—Prmpehr eg of trial 
Court is to he to Iced—Principle applies though 
appealI e to dift rent couits. «w> 

It 1* the competency or tbe Court cf fir*t 
jnstn'ce to entrrta ; n the two su ts which 
reeula'e* th» appMctt on of tie rule of res- 
Judi ala: t l e tact tl at in the two nuts 
arpoals may 1 e in di£f"-ent Court! does not 
aff -ct the apnlicati n of the rule. 20 P. R 
1891. Dift; 32 A. 67; Foil. [P. 644, l\ 2] 

B. D. Kureshi —for Appellants. 

Faqir Chand—tor Respondents. 

Judgment.— The plaintiffs in the 
present case sued for possession of 5 
marla8 of land and three mango trees 
standing on it. Their suit having 
been dismissed by both the Courts 
below they have come up to this 
Court in second appeal. 


In 1917 the plaintiffs sued the pre¬ 
sent defendants for Rs. 51-5*6 on 
account-of the fruits of the same trees 

which are now in dispute and it was 

found by the Appellate Court that the 
plaintiffs had not been in possession 
of the trees within 12 years of the 
suit The learned District Judge says 
that this decision is final and conclu- 
sive. Mr. Kureshi for the appellants 
urges that that decision does not 
operate as res judicata because the 
appeal in that case lay to tie Sub¬ 
ordinate Judge who had no jurisdic¬ 
tion to hear the appeal in the present 
suit. Shamas Din v. Ohulam Karlir 
(1) is an authority in support of this 
argument; but at that time the former 
Civil Procedure Code of 1882 was in 
force. In my opinion that decision 
has become obsolete by reason of 
explanation, II. S. 11 of the present 
Civil Procedure Code which is as 
follows :— 

' For t;e purpo=es efthifse t on, tbe com- 
peter.ee of a Court shall be determiued irres- 
pecii-e of any previsions as to a right of 
appra from the decision of such Court." 

Having regard to that Explanation, 
a D.vision Bench of the Allahabad 
High Court held in Beni Afadho v. 
Inaar Suhai (2) that it is competent 
to the Court of first instance to 
entertain tbe two 6uits which regula 
te the application of the rule of 
ns judicata : the fact that in the twe 
suits appeals may lie in different 
Courts does not affect the applica¬ 
tion of the rule. I therefore, bold 
that the dicision in the 19j 7 case is 
res judicata, at all events as regards 
possession of the trees now in suit. 
The learned District Judge has given 
excellent reason for his view that the 
entries in the Revenue Records are 
not reliable. It was upon th«ra that 
the plaintiffs-appellants relied in 
this Court and his finding that the 
plaintiffs have failed to prove their 
possession within 12 years is one 
of fact which cannot be contested in 
second appeal. 

The appeal fails and is dismissed 
with costs. 

Appeal dismissed. 


(1) [1891] 20 P. R. 1891 (F.B.) 

(3) [1910] 32 All. 67=3 I. O. 707=6 A. L. J. 

... 
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Scott-Smith and Zafar ali, JJ. 

Lakhpat Rai— Defendant—Appel¬ 

lant. 

T. 

Mayya Mal and others —Plaintiff & 
Defendants—Respondents. 

S. A. No. 2132 of 1919, Decided on 
30th December 1922, from the decree 
of the Additional Dt. J. Jullundur at 
Ludhiana, D/- 27th May )919. 

Civil P. C, 0. 21, R, 67— Erec.tion p*o- 
ceedi i g stt u k off at request of uecree-holdtr — 
Attachment 

Taewod * default" usfd in 0 21, R. 57— 
ia not ro tri ted to riefa i It of a; peira ce, but 
ap -lie* a no io a failure to do wh s *t tae decree 
bo’der is bo *nd to do. that is, to go on with 
his app ic<itio'i and liav i tie p*ot/ s.»:d. 
Wh< r« ex^oution uvceedicgs ire str ck off 
at th 4 request of the d*cree-holer, it amounts 
to a dismirs >1 cracfautif the deoret-uolrter 
wituin the rule and ti.e.att o" mo *t i o long r 
subsists. 192* L. 108—3 L. 71; and 14 A. 157 
relied on. IP 645 C 1, 2, P 6,6 C 1] 

Jagan Nath— for Appellant. 

B. Dt Kureshi for Malik Muhammad 
Hussain— for Respondents. 

Judgment—The fao.ts that need be 
recited to decide thi - second appeal 
are but few and simple. 

In the execution of a money-decree 
a house of the judgment-debtor Sukhu 
was attached on u e 19th Octcber 
mo, and subsequently orders were 
made three times for its sale by 
auct,on, but it could not be sold as do 
bidders turned up to buy it. In the 
meantime, Sukhu applied to be ad¬ 
judged insolvent, ard notice of his 
application was sent as usual to the 
Lourt executing the decree. The 
next date of hearing in that Court 

was the 23rd of March 1916, and on 
that date the decree-holder Mayya 

" W P ? e ^? d . and Stat6d as below; — 

Mist filhal oakhil daflar ha jaue. 
P/urjari karat mja". J 

(The record may for the present be 
consigned to the record office. I, will 
take out execution again ) 

In accordance with the above 
prayer of his, the execution proceed- 
mgs were struck off and the file was 
consigned to the record office. Not 

Ma'y ml X' ‘ hat , * 3 ' «“ W 

«7. 7 ,r • j th las olvency petition 

was dismissed, and on the 6th 'May 

Mayya Mal put in a fresh application 


for attachment of the house and 
obtained an order to attach it Accord¬ 
ingly, it was again attached on the 
13th May. But on the same date 
Sukhu mortgaged the house by a 
registered deed to Lakhput Rai for 
Rs. 1,-00 aod the latter eventually 
applied to the Court executing the 
decree that the house should be sold 
subject to his lien as mortgage. This 
was allowed in spite of opposition by 
Mayya Mal, and the latter, therefore, 
brought a suit to declare that the 
mortgage was invalid because (1) it 
had been effected after attachment 
and was fictitious, and (2) the house 
belonged to Rolu, son of Sukhu, and 
not to the latter. (Rolu, too, was a 
judgment-debtor along with Sakhu). 
The Trial Court put these points in 
issue and decided them against Mayya 
Mal and dismissed his suit. The plea 
that the first attachment had not 
come to an end was not raised at all, 
nor was it specially stated in the 
grounds of the appeal preferred from 
the order of the First Court. But it 
appears that it was raised in tho 
course of argument before the lower 
Appellate Court which decided (1) 
that the first attachment di not cease 
to exist as the order consigning 
file to the record-offi re was not tanta¬ 
mount to dismissal of the application 
for default vithin the meaning of 
57, Civil Procedure Code, 
and could not have the effect of re¬ 
moving the attachment, and (2) that 
the mortgage was made with the 
knowledge of the second attachment. 
Upon these findings the mortgage 
was declared to be invalid and in¬ 
operative as against the attaching 
creditor. 

In this further appeal by the mort¬ 
gagee it is contended on hi* behalf, on 
the authority of Fateh Din v. Qwab 

Dln 'U' that tho first attachment 
came to an end under 0.21, R. 57 
when the execution proceedings were 
struck off at the request of the decree- 
holder himself. In ttie ca-e cited, a 
Division Bench of tnis < ourt accepted 
the view of the Allahabad High Court 
expressed in Dildar Husuin v. Sheo 
Naraui (2) that the word ** default "J 

(1) 1933 L«h 10K ----- 

(2) Jf5g} # “ 1^-49 I.o. 113-17 
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used in 0. 21. R. 5, is not restricted to 
default of appearance but applies also 
to a failure to do what the decree- 
holder is bound to do, that is, to go 
on with his application and have the 
property sold. According to this 
ruling the first attachment in the 
present case came to an end when the 
decree holder failed to carry on the 
execution proceedings and had them 
struck off. 

It was not pres ied before us that 
the second attachment had been made 
before the mortgage, as there is no 
material on the record to support that 
contention On the other hand, it is 
clear that the terms of the mortgage 
must have been settled before the 
13th May, because on the early morn¬ 
ing of that date the parties to it 
started from their village for Phillaur 
which is 10 kos or 15 miles therefrom, 
and there executed the deed of mort¬ 
gage and presented it for registration 
at 11 A.M. It was not proved that 
the attachment had been made before 
11 A.M. The decree-holder, therefore, 
could not avoid the mortgage. This 
being so, we accept the appeal, set 
aside the order of the lower Appel¬ 
late Court and restore that of the first 
Court dismissing Mayya Mai’s suit 
with costs throughout. 

Appeal accepted. 

& 1924 LAHORE 646 

Abdul Raoof and Moti Sagar, JJ. 

Oirdhari and others— Defendants— 
Appellants. 

v. 

Mam -'hand and others —Respond¬ 
ents. 

S. A. No. 1203 of 1921, Decided on 
17th April 1924 from the decree of the 
Additional District Judge, Karnal at 
Hissar, D/- 3rd February 1921. 

+ Custom (PuuJ ‘b)—-Alienation—Suit by 
very r> on te rev rsioi,et in ires* nee cf nearer 
reversioners is a sp’culative suit. 

The rul" *1 a- wbrre a nearer reversioner is 
pre^lu ied fro.n *u "p t? contest an alie. a-ion, 
or collides with 'he alienor, a mo o lojio.e 
revorsi ner cjii cue, i a9 no application to a 
purely speculative c’aira for example where the 
alienor hai three sons and the plaintiff has only 
a bare possibility of succeidii g and nothing 
more. [P. 646, 0. 2 P. 647, C. 1] 

Sagar Chand —for Appellants. 

Shamair Chand —for Respondents . 


Moti-Sagar, J.—The relationship 
of the parties will be illustrated by 
the following pedigree-table 

Adli. 

_I_ 

Bahadur. Dhini Ram. 

• I 

Bjbala. Chain Sukh 

I I 

t -•> Harnam. 

I ! 

Raja deft. 4. Ram Nath Man Chand, Nialar, 

| deft. 5. plff. deft. 1. 

t ' | 

Girdhari, S s Ram, , - N 

deft. 2 deft. 3. | 

San. Sj’. San 

The appellants before u< are the 
defendants Girdhari and his brother 
S;s Ram. The plaintiff, M»m Chand, 
is the main respondent in the case. 
On the 20th February 1919 Niadar 
son of Harnam sold the land in suit 
to Girdhari and Sis Ram for a sum 
of Rs. 3,000. Tne plaintiff Mam 
Chand who is a collateral of Niadar 
thereupon brought this suit for a 
declaration that the alienation was 
without consideration and legaUneces- 
sity and that it would not affect his 
reversionary interests after the death 
of the alienor. The trial Court found 
necessity established to the extent of 
Rs. 886 only and decreed the suit 
subject to the pi o in tiff paying that 
sum to the defendants-vendors when 
succession opened out. B >th sides 
appealed to the District Judge against 
this decision with the result that both 
appeals were dismissed and the de‘ 
cree of the Court of first instance was 
affirmed The defendants have now 
come up in second appeal to this 
Court and th * main contention urged 
on their behalf is that the suit is of 
a speculative character and that the 
plaintiff has no locus s'anti i to con¬ 
test the alienation. This contention 
is, in our opinion, well founded and 
must prevail. It is admitted on be¬ 
half of the respondent that the 
alienor. Naidar, has 3 sons living 
who are nearer in order of succession 
than the plaintiffs, but it is urged that 
they are minors and that the plaintiff 
is entitled to sue as next friend in 
order of succession to them. A large 
number of authorities have been cited 
in support of this proposition and 
reliance is placed on paragraph 67 of 
Rattigan’s Customary T <aw which 
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lays down that where a nearer rever¬ 
sioner is precluded from suing or 
colludes with the alienor a more re¬ 
mote reversioner is entitled to main¬ 
tain the action. This is, however, 
not the case here. This is a purely 
speculative claim, the respondent 
only having a bare possibility of suc¬ 
ceeding and nothing more, and we 
have therefore no hesitation in hold' 
mg that he has no locus standi. 

The result is that the appeal suc¬ 
ceeds and the plaintiff’s suit is dis¬ 
missed with costs throughout. 

Appeal accepted. 
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Abdul Raoof and Moti Sagar, JJ. 

Pritam Singh —Defendant—Appel¬ 
lant. 


v. 


Sobha Singh— Plaintiff-Respondent. 

P. A. No. 2560 of 1919, Decided on 
23rd November 1922, from a decree of 
the Senior Subordinate Judge, Amrit¬ 
sar, D/- 3rd.September 1919. 

Civile P.C-, 0. 16 , R. 1 —Court can't 
refute issue of summ mses—Farther evidence 
directei to be taken thoigh Its value doubtful. 

Under 0.16, R. I a pirty h»9 ao absilute 
right to summon witnesses, and eo long as he 
pays the necessary expanses, to insist that 
their attendance shall bs enforced. The only 
case in which the Court has power to refuse 
to issue summonses is whore the application 
*a not made bona fi ie or where in the exercise 
Of its inherint powers to prevent the abuse of 
Us own prooeas it is necessary to refuse to 
issue summons. In this caje the Appellate 
Uourt d.reeled further evHe-.ce to bo taken 
though it was very doubtful if any useful 
purpose will be served by the Additional 
evidence coming on the record. 

[ P 618 C 2; P 619 C 1] 

Faqir Chand —for Appellant. 


L. Saunders —for Respondent. 

a ? rd tV T o¥fo a ? d the connect. 

Appeal No. 2*48 of 1919 arise cut of 
suit instated on the 19th Novembi 
1917 to enforce a bond dated the 10t 
January 1914 executed by defendar 
No. 1. Defendant No. 2 who is 

- a A TOt ^ e l of def endar 
No. 1 was joined as defendant on tb 

ground that he was a member of 

joint Hindu family, and as auoh liab] 

for the payment of the bond in quei 


tion. The consideration for the bond 
was alleged in the plaint to have been 
previ jus debts due on certain hundis 
drawn from time to time by defendant 
No. 1 in favour of the plaintiff, and 
the suit was for the recovery of 
Rs. 6,750 principal and interest, after 
giving credit for Rs. 1,550 alleged to 
have been received by the plaintiff 
prior to the institution of the suit. 
The defendant admitted the execution 
of the bond and of the hundis in lieu 
of which the bond was admittedly 
made ; but denied the receipt of the 
consideration on the hun lis, and con¬ 
tended that they were merely accom¬ 
modation hun is not intended to 
create any liability on the part of the 
defendant but dra vn for the purpose 
of enabling plaintiff to raise money 
thereon for his own personal benefit. 
Defendant No. 2 denied that he was 
a member of a joint Hindu family or 
that he was in any way liable for the 
hundis or the bond in suit. The fol¬ 
lowing issues were framed by the 
Court below 

1. Whether the bond in dispute was 
for consideration and on account of 
nine hand's in favour of plaintiff? 

2. If hundis were the basis of con¬ 
sideration, were those hundis only 
accommodation hundis and without 
consideration ? 

3. Is defendant No. 2 also liable ? 


learned 


- »i ^uwviuuiaiu 

Judge found in favour of the plaintiff 

on the fipsc two issues, and held that 

the defendant had failed to establish 

his plea that the huti'iis were without 

consideration. As to the third issue 

the finding was that defendant No. 2 

was not a member of a joint Hindu 

family, and consequently not liable 

for the plaintiffs claim. A fourth 

issue relating to the liability of 

defendant No. 1 to pay interest was 

also framed when the evidence of the 

parties bau practically beenoonoluded, 

and found against the plaint-ff. The 

result of these findings was, that a 

deoree for Rs. 5,250 only, being the 

pnnoipal amount duo on the bond, 

was passed in favour of the plaintiff, 

and his suit against defendant No. 2 

was dismissed in its entirety with 
costs. 


hive been preferred 
against this deoree to this Court, one 
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by defendant No. 1 in which the find¬ 
ing of the Senior Subordinate Judge 
that the hum!is were for consideration 
and not merely accommodation hundis 
as alleged by the defendant is im¬ 
pugned. and the other by the plaintiff 
which it is urged that the Court 
below has erred in not allowing 
interest and in eaddlirg plaintiff with 
the costs of defendant No. 2. 

Mr. Fakir Chat d who has addressed 
us at considerable length on behalf 
of the defendant appellant has frank¬ 
ly admitted that, on the record as it 
stands, he is unable to challenge the 
correctness of the finding arrived at 
by the Court below that the hundis 
were for consideration, and that they 
were not accommodation hundis, but 
he strenuously argues that the learn 
ed Senior Subordinate Judge has 
committed a serious error of law in 
dispensing with the attendance of 
certain witnesses whose evidence was 
very material for the purposes of his 
case, and who, if they had been 
allowed to be produced, would have 
proved to demonstration that the 
hum!is in question were without con¬ 
sideration, and that when they were 
drawn it was never intonded that the 
defendant would be liable thereon. 

A further contention as to the 
frame of the suit is also raised, 
and it is contended that the suit 
as laid down i* not maintainable, and 
that it should have been instituted 
against the firm of Jamiat Singh- 
l ri am Singh in which the plaintiff 
himsel was aho a partner. This is, 
however, an entirely new contention 
which was never raised in the Court 
below, and may necessitate the tak¬ 
ing of further evidence. There was 
no issue on the point, and the atten¬ 
tion of the lower Court was never 
drawn to the fact that an issue in 
respect thereof was necessary and 
should be framed. Indeed, the grounds 
of appeal to this Court do not contain 
any allegation that the suit against 
defendant No. 1 alone did net lie, and 
that the liability, if at all, rested with 
the firm of Jamiat Singh-Pritam 
Singh. On the other hand, from the 
written statement filed in the Court 
below and the grounds of appeal taken 
in this Court, it is clear that the sole 
point on which the parties went to 
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trial was whether the hundis were or 
were not accommodation hundis 
drawn for the sole benefit of the 
plaintiff. In these circumstances, we 
cannot allow the defendant to make 
out a new case at the last stage 
simply because in the written state¬ 
ment there is a vague reference to 
the hundis being drawn by the firm of 
Jamiat Singh Pritam Singh. 

As to the question that the Senior 
Subordinate Judge was in error in 
r ot giving defendant a full opportu¬ 
nity for the produ;tion of his wit¬ 
nesses, it appears that on the 23rd 
and 24th October 1918 the defendant 
examined a large number of wit¬ 
nesses on his behalf but was unable 
to close his case as some of his wit¬ 
nesses, though served for those dates, 
had not attended on account of their 
illness. The case was accordingly 
postponed to 23rd November 19 8. 
On the 23rd November the parties 
put in a joint application stating that 
the case was likely to be compromis¬ 
ed. and that a further adjournment 
should be granted in the case The 
case was adjourned on this applica¬ 
tion to 16th December 1918. On the 
16th December the Senior 'Sub-Judge 
was on leave, and the case bad to be 
adjourned again for the 16th January 
1919. On this date the defendant 
examined seven more witnesses, and- 
prayed for a further adjournment on 
the ground that two of his witnesses 
who.had been served had not attended, 
while two others whom he had sum¬ 
moned through Court had not been 
served. The Court disallowed any 
further adjournment for the produc¬ 
tion of these witnesses, and closed 
the case. It is the propriety of this 
order which is impugned by Mr. 
FaqirChand, and it is contended that, 
under the circumstances detailed 
above, the Court was not justified in 
closing the case and in proceeding to 
judgment until these witnesses had 
been r6-summoned and examined on 
behalf of his client. 

In our opinion the contention is 
well founded and must prevail, and 
the case must go back for this addi¬ 
tional evidence to be taken though 
we are very doubtful if any useful 
purpose will be served by this addi¬ 
tional evidence coming on the reoord, 
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Under O. 16, R. 1. a party has, in 
our opinion, an absolute right to 
summon witnesses, »nd, so long as 
he pays the necessary expenses, to 
insist that their attendance shall be 
enforoed. It has been held in a large 
number of cases enumerated at page 
503 of Mulla’s Ci.il Procedure Code 
that, “It does not matter that a 
party has himse f originally under¬ 
taken to bring the witnesses and has 
failed to do so. nor does it matter that 
the application is made at such a late 
stage of the proceedings that the wit¬ 
nesses cannot be present in Court 
before the final disposal of the suit. 
The Coiirt may in either of these 
cases refuse to adjourn the hearing 
for the attendance of the witnesses, 
but it has no power to refuse to issue 
summonses." The only case in which 
the Court has power to refuse to issue 
summonses is where the applica ion 
is not made bona fide or where in the 
exercise of its inherent powers to 
prevent the abuse of its own process 
it is necessary to refuse to issue 
summons. 

In the case before us diet money 
and other expenses of the witn.sses 
had probably been paid in time. 
Summonses had really been allowed 
to be issued, and two of the witnesses 
had indeed been served but failed to 
put in appearance, while the other 
two were not served apparently 
through no fault of the defendant. 
In these circumstances, the Court had 
no justification whate per to close the 
defendant’s caso and the proper course 
for it to adopt was to proceed under 
0. 16, R. 10, so far as the two 
witnesses whohadbsen servid ard 
had not attended were concerned, 
and to issue fresh summonses lor the 
attendance of the other two who had 
not been served. 

The order of the learned Senior 
Subordinate Judge refusing to enforce 
the attendance of the four witnesses in 
question is clearly wrong, and we 
accordingly remand the case to him 
under 0. 41, R. 28, and direct that 
he shall record the evidence of these 
witnesses, and having taken their 
evidence return it to this Court with¬ 
in three months. 

Case remanded. 
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LE R09SIGN0L AND BROADWAY, JJ. 

The Orient Bank of India, Ltd. t'n 
Liquidation, Lahore —Appellant. 

v. 

Habibullah K'/ian-Share-holder-Res- 
pondent. 

Mis. F. A. No. 1977 of 1918, Decided 
on 2nd March 1923, from an order of 
the District Judge in charge of Liqui¬ 
dation work, Lahore, D/- 29th April 
1918. 

Com a >y —Liquidation — Sh t - h 'I ler can't 
c*capt liability a cuntributo:y, o i ‘h-t pica of 
fra id. 

A 8 u a-e-bo' J <>r caonot be reliev d o f hi* lia- 
bil ty as a loat.ibjtory m 'he w n pug up pro¬ 
ceedings on t ie ground of fraud, ot o • aU appli¬ 
ca oi li.-s been male for the conpjlsjry 
win .ing-up <j. ibe c aceru. IP. 6=9, C. 2] 

Bobu S. K. Mukerji —for Appellant. 

Mo-U Chand —for Respondent. 

Judgment. —In accordance with the 
order dated 23rd February 192L in 
Civil Appeal No. 546 of 1920, a report 
has been received to the effect that 
the forfeiture of the shares held by 
Mt. Gulam Fatima was illegal. Under 
Articles 42 to 4 1 of the Articles of 
Association, however, the Bank had a 
lien on the shares in question and was 
entitled to sell the said shares in 
exercise of that lien. 

The respondent in this and the 
connected Appeals Nos. 1978 and 1979 
of 1918 seek to contest their liability 
on the ground that they were induced 
to buy the shares allotted to them by 
a fraudulent representation that they 
were to purchase new stock. This 
they cannot be allowed to do, inas¬ 
much as a shareholder cannot be re¬ 
lieved of his liability as a contributory 
iu the winding up proceedings on the 
ground of fraud, once an application 
ha* been made for the compulsory 
winding-up of the concern vwe Alister 
lFtwf v. Bnii Per shad (]), Piara Singh 
v. Pisharrar Bank, Limited in Liquida¬ 
tion (2) ard Hakim Rai ▼. Kiuirak 
Singh (3 . 

This appeal is, therefore, accepted 
with costs. 

Appeal accepted. 


(1) 119141 113 P.W.U, 19 U—24 I.C. 33C—6 
P.R. 1914—165 P.L.R. 1911. 

(2) I1916J 54 P.R. 1915—22 P.L.R. 1915—38 
I.C. 53—235 P.W.R. 1915. 

(3) 11918J 42 P.R. 1918—16 I.C. 21. 
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Broadway and Campbell, JJ. 

Wasakhi Earn— Defendant—Appel¬ 
lant. 

v. 

Hussain Khan and others —Plain¬ 
tiffs—Respondents. 

S. A. No. 2061 of 1917, Decided on 
10th November 1922, from a decree of 
the D. J. Gujranwala, D/- 16th July 
1917, 

Evidence Act, S. 101—Admission of fact 
shifts burden of jrcoJ—Evidence Act, S. 17. 

B sued lo W recover a turn of money 
wrorg'y paid to him. W s adnvs-ioii in a pn- 
vioui suit between B and a tbi d per* n tl at 
he bad received the money fnm B w s proved 
against him. In the p e ent su t W pleaded 
that he / ad net reco ved the money and ihat 
the receipt executed by him in favour ot B was 
obtained fri m him under ui due influence ; 

Held : that W’s admi-sion in the previous 
suit shifted the burden of proving r.< n-.eceipt 
of the money and existence of u due influence 
on W. [P 650, C 2] 

Pandit Sheo Kara in— for Appel¬ 
lant. 

Zafrullah Khan and Ookal Chand 
Narantj— for Respondents. 

Judgment. —Badar Din was indebt¬ 
ed to a joint Hindu family of which 
three members were Ladha Mai, 
Ganga Singh and their nephew 
Wasakhi Ram. Iu 1906 the famiiy 
was partitioned and the dtbtof Badar 
Din fell to the share of Ladha Mai 
and Ganga Singh. In 1912 the plain¬ 
tiff executed two bonds in favour of 
these two persons. One of the bonds 
was transferred to another party, 
Sohna Ma), who brought a suit on it 
against the plaintiff in January 1914. 
The plaintiff's plea in tho suit was 
that he had, on the 26th June 1913, 
paid Rs. 2,170 to Wasakhi Ram in 
discharge of the debt. Wasakhi Ram 
as a witness supported Badar Din and 
admitted that he had received the 
money and had given Badar Din a 
receipt which was produced. He fur¬ 
ther applied to be made a plaintiff in 
the suit since he was a member of the 
joint Hindu family, and the question 
whether he was so or not was put in 
issue and decided against him. The 
result of the suit was a deoree against 
Badar Din. 
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The suit from which the present 
second appeal has resulted was bro¬ 
ught by Badar Din against Wasakhi 
Ram for the recovery of Rs. 2,170 
with interest. It was dismissed by 
the Trial Court but on appeal the 
learned District Judge gave the plain¬ 
tiff a decree for Rs. 2,170 without 
interest, and against this decision a 
second appeal has been preferred. 

The main question at issue was, 
whether Badar Din had paid Wasakhi 
Ram Rs. 2,170 on account of a’debt 
due by him to Ladha Mai and Ganga 
SiDgh. The lower Court found that 
this sum was not proved to have 
passed. The learned District Judge 
held that Wasakhi Ram’s admission 
in the previous suit having been 
proved against him the burden of pro¬ 
ving want of consideration and also 
of proving undue influence in regard 
to the execution of the receipt (which 
he pleaded) fell upon him, and that 
since he had failed to discharge the 
burden he was liable to pay the plain¬ 
tiff’s claim. 

We have heard Mr. Sheo Narain in 
support of the appeal but we have 
not considered it necessary to call 
upon Counsel for the respondent to 
reply. The main contention by the 
learned Advocate for the appellant is, 
that evidence has been overlooked by 
the lower Appellate Court. He admits 
that there was a clear admission by 
the appellant in the previous suit, but 
he contends that the appellant as a 
defendant is now entitled to expose 
the real nature of the transaction bet¬ 
ween himself and the plaintiff and 
that evidence that no money passed 
and that the receipt was given simply 
in order to injure Ladha Mai and 
Ganga Singh has been disregarded. 

That evidence is stated to be the 
depositions of Bhag Mai and of the 
plaintiff h'mself who was called as a 
witness by the cefendant. Now, 
Bhag Mai’s evidence is specifically 
referred in paragraph 4 of Badar Dins 
memorandum of appeal to the lower 
Appellate Court. He is mentioned by 
name in the lower Appellate Courts 
judgment, and the learned Distriot 
Judge has recorded a definite finding 
that the defendant has wholly faued 
to establish undue influence. This is 
what Bhag Mai was called to establish 
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and we have no reason for doubting 
that his evidence was read and con¬ 
sidered by the learned District Judge 
before he came to the above finding. 

In regard to the plaintiff, Mr. Sheo 
Narain claims that an absurd story 
was elicited from him when he appear¬ 
ed in the witness-box, which showed 
clearly that no money could hare been 
paid by him to Wasakhi Ram. The 
plaintiff's deposition is not mentioned 
at all by the learned District Judge 
but he states it as having been ad¬ 
mitted before him that the non-pass¬ 
ing of consideration was not proved, 
a matter which be made it clear had 
.to be proved by the present appellant. 
This admission then, by the latter’s 
Counsel rendered specific allusion to 
the plaintiff’s evidence, the object of 
which was to pro^e that no considera¬ 
tion passed, unnecessary, and we do 
not think that any case has been made 
out for interference on second appeal 
on the ground of omission by the 
lower Appellate Court to read evi¬ 
dence. 


The next and the only other poin 
argued is that the payment on Rs 
2,170, if made, as alleged by thi 
plain till Badar Din, was not logallj 
recoverable since it was not made by 
mistake or under coercion within thi 
meaning of S. 7 i of the Indian Con 
traet Act. This was not a poini 

T? lS m. n the a PP e Hant’s pleadings ir 
the Trial Court. Mr. Sheo Narair 
contends that the plaint contained n< 
allegation of payment by mistake and 
concedes that, if we hold that it did. 
his present objiction raised in second 
appeal must fail. We have perused 
paras 4 & 5 of the plair.tand, although 
the wording might have been more 
defanite, we consider that there wa« 
in effeet an assertion that the plaintifi 
had by raistdke paid the money to the 
wrong member of the family to which 
he believed himself to be indebted. 

wS^T 11 fai 8 and is dismissed 


Appeal dismissal. 
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LE rossignol, J. 

Fat z Mah am mad — Plaintiff — Appel¬ 
lant. 

v, 

Muhammad Ismail and another — 
Defendants—Respondents. 

S. A. No. 1.36 of 1922. Decided on 
14th December 1922. from a decree o? 
the District Judge Amritsar, D/- 1st 
February 1922. 

♦ (i) Pre-cmpticn ca t be • nforc.d cut of 
Court . 

Pre-emption can be eoforced without the in¬ 
tervention of Courts. [P. t>51, C. 2] 

* {b) PromptiOh~CoT'vcying pr(p4rt*i by 
vendee to pre<mp'.cr—No right of pre-emption 
ari es % 

When si vendee in recognition of a pre- 
em. tor's right, conveys his bargain to the pre- 
emptor, he is not really effecting a fresh sale, 
but is merely subs.itut ng the pre-emptor for 
himselt ns vendee, Sjch a re-sa!e or recon¬ 
veyance does not give r.se to preemption. 

[P. 651,0. 2] 

Ohulam Rasul-— for Appellant. 

P. N. Rozdon —for Respondents. 

Judgment.—The facts in this case 
are without doubt. On 17th July 
1918 Rur Singh sold the land in suit 
to Muhammad Ismail for Rs. 100, 
Bur Singh, brother of Rur Singh, 
demanded to pre-empt and on 15th 
July 1919 Muhammad Ismail re¬ 
transferred the land to Bur Singh, 
recognising his right to pre-empt. 

This suit was instituted by the son 
of Muhammad Ismail with the prayer 
that he should be allowed to pre-empt 
on the re-sale by his father. 

The question for decision is whether 
a re-sale under such circumstances 
gives rise to a right to pre-empt. 

Pre-emption can be enforced with¬ 
out the intervention of the Courts, 
when a vendee in recognition of a 
pre-emptor’s right conveys his bar - 
gain to the pre-emptor he is not 
really effecting a fresh sale, but is 
merely substituting the pre-emptor 
tor himself as vendee. Bur Singh’s 
right arises out of the prior sale by 
Rur Singh, whilst plaintiff’s right 
out of a re-sale forced upon 
plamtifF s father by a superior title, 

in the oircumstanoes of this case, 

. re-sale or reconveyance gives 
ri3 ®l° no right to pre-empt. 

The appeal is dismissed with costs. 

Appeal dismissed. 
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Le Rossignol and Zafar Ali, JJ. 

Din Muhammad and others— De¬ 
fendants— Appellants. 

v 

Pir Bakhsh and others —Plaintiffs & 
Defendants—Respondents. 

F. A. No. 3404 of 1917. Decided on 
17th November 1922, from the de¬ 
cree of the Subordinate Judge First 
Class Lahore, D]-30th August 1917. 

* Wakf—Tikia — Alienation a'id jiartiton 
cf takia ir peiiy void. 

At kia i« a resting p'aca and usually is 
in the keep "g of a faqir and its common 
features ar a r>ugh mosque whichi* general¬ 
ly not .in-c mero th >n a mud crio'S? misery 
prayer pla fo ra and attichel thereto gon< ral¬ 
ly a «m»ll hut or shod for t’e pirpeseof 
the ab utio >s mforcei by Isl-mic tenets 
be'ore p ayers are said. It is also a general 
meet n$ place for the exchange of ne.»s and 
gwa p and for smoking tobacco. Iu ihort 
It is the prim t ve substitute of unsoph "fl¬ 
oated and iidgent India for a club. The 
presjneo of the payer p’atf rra or mo;que 
ard bathroom is due to the frequency of 
praypr enj.iued upm Muthammad ans by their 
re ig o is law and evoi if the takia be n»t 
regird-das a waft/property it is obvious' y 
a common p operty set ««ido fo‘ c inroi 
enjoyment and co sequently not a pro erty 
which may be usurp d with impu • ity ly a 
few of t o pnrsoi.s interested ani by them 
divert d to uses which -enler * e o* ginal 
delication impossble. Tue taka pro e ty 
is th r-. fo-e iual e able and imp r hi * 
except with the ■’ons - nt of a 1 the ro s 
interest d. [P 632, C 2 & P 633, C 1 & -] 

Sheikh Niaz Muhamma I and Sheikh 
Azim UHah —for Appellant. 

Abdul Aziz and Shankat Rai— for 
Respondents. 

Judgment—Prior to 1864 outside 
the Sliah&lmi Gate of Lahore City 
was a takia known as the Takia 
Kashmirian Khisbt Faroshan, that is, 
the Jesting place of the Ka«hmiri 
brick-selle 8. In 183 4 the land on 
which takia stood was taken by the 
Municipal Committee for a public 
garden and the proprietary body of 
Killa Gujar Singh was persuaded to 
make over the site of the takia, now 
in dispute, in exchange for the old 
takia. It is not clear whether the 
proprietors of Killa Gujar Singh made 
a gift of the land now in dispute or 
received some payment, but the land 
in dispute was made over to the 
Kashmiri brick-sellers, eleven of 
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whom were mentioned by name in 
the deed of gift or conveyance. The 
names given in the deed, however, 
were not intended to be an exhaus- 
tive list of the persons interested in 
the land, for the gift was made not 
only in favour of those mentioned 
by name but in favour of others 
also. 

A takia is resting place and usual¬ 
ly is in the keeping of a faqir, and 
its common features are a rough 
mosque which is generally nothing 
more than a mud or loose masonry 
prayer platform and attached thereto 
generally a small hut or shed for the 
purpose of the ablutions enforced by 
Islamic tenets before prayers are 
said. It is also a general meeting 
place for the evchange of news and 
gossip and for smoking tobacco. In 
short, it is ‘he primitive substitute 
of unsophisticated and indigent India 
for a club. 

In 1902 a suit was brought on be¬ 
half of 13 persons against eight con¬ 
testing defendants for a declaration, 
among other reliefs, that the land 
now in suit containing huts, a 
mosque, a well, etc., was the joint 
property of the parties. In that suit, 
which was finally decided by this 
Court, it was determined that the 
present takia had been taken in 
exchange for the old takia outside 
the Shahalmi Gate, that it was the 
joint property of the Kashmiri brick- 
sellers of Lahore and that the gift 
in 1864 was in favour o f all those 
interested in the old takia and not 
merely in favour of the eleven per¬ 
sons whose names were specifically 
mentioned in the deed of gift. It 
appears that shortly after the deci¬ 
sion in that case the defendants, who 
were in actual possession of the takia 
property, proceeded to buy up the 
shares of the successful plaintiffs and 
to dispose of part of the land, and 
the present appeal arises out of a suit 
brought by £5 persons for a declara¬ 
tion that the takia in dispute is 
inalienable ai;d impartible property 
and that it belongs to all the Kash- 
niri brick-sellers of Lahore, of which 
brother hood the plaintiffs alleged that 
they were members. . 

The Trial Court has deoreed m 
favour of 24 out of the 55 plaintiffs, 
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who are connected Dy blood with the 
defend*nt-brick-sellers that they, too, 
hare rights in the takia, but it has 
refused to decree that the property 
is impartible and inalienable on the 
ground that portions of the property 
have been built upon, so ne portions 
have been alienated and the plaintiffs 
are too late in claiming their relief. 
Both sides appeal, the plaintiffs con 
tending that a takia, even if it be 
not regarded as waqf property, is 
common property set aside for the 
common enjoyment of the whole 
brotherhood ; secondly, that all Kash¬ 
miri brick-seilers of Lahore whether 
related by blood or not to the defend¬ 


ants are entitl d to an interest in the 
takia ; the defendants contending 
that the Court b low had given too 
wide ^interpretations to the expres¬ 
sion ‘families of brick-sollers’ and 
urging that cognates did not fall 
within that expression. 

With rogird to the first contention 
on behalf of the plaintiffs .ve are 
unable to agree with the view taken 
by the Court below. The lower Court 
has failed to observe that the usurpa- 
tion of the takia by oertain of the 
defendants and the alienation of 
certain portions of it were the ira 
mediate cause of this lit gation. It 
is not clear that the original owners 
of this takia were united by auy 
bond of close relationship. There is no 
indication that the bonds uniting 
them were other than those of oount- 
ry of origin, occupation and resid- 
en «® Lahore. The takia was 
established, and used by them as a 
place of repose and recreation open 
to all members of the brickselling 
Kashmiri community resident at 
Lahore. The presence of the prayer 
platform or mosque and bathroom is 
due to the frequency of prayer en¬ 
joined upon Muhammadans by their 
religious law, and even if the takia 

?. e ; D n0fc K r - gar 1 ded a3 a Property 

it is obviously a common property 

!? r coramon enjoyment and 
consequently not a property whioh 

be u 8Urped wltli impunity b a 

[Sr m °5- th0 P®” 008 interested arid by 
them diverted to uses whioh render 

* ® °? lgmal dedication impossible. 
For these reasons we hold that the 
Takia property in dispute is inalie¬ 


nable and impartible except with the 
consent of all the persons interested. 

With regard to the second point, 
having regard to the history of this 
takia, we see r.o reason to doubt 
that all Kashmiris residing in Lahore 
and plying the trade of brick sellers 
have an interest in this takia. It is 
true that in the course of the judg¬ 
ment of 1910 it was said that that 
brotherhood had consisted ever since 
186- of a comparatively small numb¬ 
er of families and not of a very 
largely diffused class ; but it does not 
follow that the circumstances will 
always remain the same and, in the 
absence of any indie ition that the 
use of the takia was originally con¬ 
fined t« certai : families, we think it 
right to declare that all Kashmiri 
brick sellers resident in Lahore have 
an interest in this takia. 

On behalf of the defendants a 
preliminary point was raised that 
during the trial in the Court below 
four defendants, naraelv. No. 4 Das- 
andhi, No. 20 Mt. Ghulam Sakina. 
No. 18 Mt. Jiwan and No. 27 Jamal, 
bad died and that no application to 
bring their representatives on to the 
record was made within the statutory 
period. Consequently, the suit had 
abated against them and in their 
absence could not proceed against the 
remaining defendants alone. In our 
opinion, this objection does not de¬ 


serve success. The number of the 
defendants to the suit was numerous ; 
they lived in a largo town like 
Lahore and their comings and goings 
could not be readily checked by the 
plaintiffs. Moreover, these defend¬ 
ants were defended by Counsel and 
their Counsel did not bring to the 
notice of the Court and consequently 
to the notioo of the plaintiffs the 
fact °f their demise. Consequently, 
the failure of the plaintiffs to bring 
their representatives on to tho record 
1 r Wft ? excusable. The object 

of the law is to penalise neglect and 
no party should be brought on to the 
record at a period later thau that 
prescribed by Statute if the party 
responsible could by the oxercise of 
ordinary oare have taken the neces¬ 
sary stop in time. For the reasons 
above set forth, negleot cannot be 

imputed to the plaintiffs. Moreover 
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of the four * hrvTTn O_«... a •.« w . 


of the four defendants above men¬ 
tioned three, it is established by 
evidence, were no longer interested 
in the case having parte 1 with their 
rights before their death, while the 
fourth Jamal had already admitted 
the claim of the plaintiffs. 

The only other point raised on be¬ 
half of the defendants was that only 
the parties to the suit of ly02 and 
their descendants were i?iforested in 
this talcia and that the lower Court 
had gone wrong in. decreeing in 
favour of the cognates of the plain¬ 
tiffs ; but, for the reasons already 
given, we reject this contention and 
hold that all Kashmiri brick-sellers 
resident in Lahore have an interest 
in the talcia. For those reasons we 
dismiss the defendants' appeal and 
accepting the appeal of the plaintiffs 
grant them the relief prayed for with 
the exception of tho prayer for 
damages which was not pressed 
before us. The pi untiffs shall have 
their costs throughout. 

Defendants' appeal dismissed and 

Plaintiffs’ appeal accepted. 
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Scott-Smith AND ZaFAR Ali, JJ. 

Dutta Ram— Petitioner. 
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Scott-Smith, J.— This is an appli¬ 
cation by a private person for en¬ 
hancement of the sentence of four 
years’ rigorous imprisonment passed 
upon four persons for an offence 
unierS. 325, Indian Penal Code. The 
facts as found are that the four res¬ 
pondents set upon Chhelu and beat 
him with lathis. Chhelu’s skull was 
fractured as a result of or.e blow on 
the head. He had no other bone 
fractured and th re was no grievous 
hurt other than the fracture of the 
skull. There is no evidenje to show 
which of the accused persons struck 
the blow which fracture 1 Chhelu’s 
skull and resulted in his death. Under 
these circumstances we think it im¬ 
possible to hold that the respondents 
had any common intention to cause 
death or such bodily injury as was 
likely to cause death, nor can it be 
said that each of them knew that 
death was likely to be caused. 

Having regard to the nature of the 
other injuries caused we think it can 
only be held that the common inten¬ 
tion was to give him a good thrashing 
and we have no hesitation in holding 
that they must have known that 
grievous hurt was likely to be caused. 
As it is not known which of the res¬ 
pondents struck the fatal blow, Agra 
r, Crown (1) is in authority for hold¬ 
ing that they can only be convicted 
of causing grievous hurt as has been 


v. 

Daya Ram and others — Respon¬ 
dents. 

Cr. Rev. No. 55 of 1924, Decided on 
12th May 1921, against the order of 
the S. J., Karnal, D/- 12th December 
1923. 

★ Penal Code, Ss. ,104 and J25 — Grievcui 
hurt causing death owing to a single blow on 
the head justifies conviction of all the assail¬ 
ants under S. 325 but not under S. 304, where 
who gave the blow is unknown. 


done. Substantial sentences have 
been awarded and in our opinion there 
is no sufficient ground for enhance¬ 
ment and we reject the petition. 

Pet tion rejected. 

HT [I91WP.R 1914 0 —16 Cr. L.J. ZV»— 
27 I.G. 833—119 P.L.R. 1915. 

# 1924 LAHDRE 654 (2) 
Scott-Smith and Zafar Ali, JJ. 


Where the skull of tbo deceased w is fraclur- 
cd as a result of a blow on tlie head in an 
attack upon one man by four persona who teat 
him with lathis, but there was no other gnov- 
ous hurt aid it was .not known which of the 
accused s'ruck tho blow wh ch fraotured the 
skull and resulted in his death. 

field : tho accused did not koow that death 
wat likely to be caused but they must have 
known that grievous hurt was likely to be 
caused, and that th*y committed therefore the 
offence of cau9h g grievous hurt. [P, 654, 0. 2] 

Anant Ram —for Petitioner. 

Sharnair Charid —for Respondents. 


Pirthi —Appellant. 

T. 

The Crown — Respondent. 

Cr. App. No. 194 of 1924, deoided on 
14th May 1924, against the order of 
theS J., Delhi, D/- 28th Janua ry 1924, 

* Senal Code , Sec. 302 -Ywth and absence 
of premeditated motive a*e sufficient for re - 
fusing to pass capital sentence. 

Where there was no motive forh 
premeiitatcd murder and the probability 
was that' there * was . a violent quarrel 
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when the accused, a y oung man cf 20- was tak¬ 
ing hi* wife and child from a neighboring 
villagefo his own village and he killed tbe n on 
the way. [P. 656 C. 1J 

Held : that capita! sentence in such a case 
should not be passed. 

Shamair Chand— for Appellant. 

Public Prosecutor —for Respon¬ 

dent. 

Scott-Smith, J. —Pirtlii appellant 
has been convicted by the Sessions 
Judge of Delhi of the murder of his 
wife and one year old daughter, aud 
has been sentenced to death. He has 
appealed to this Court through Mr. 
Shamair Chand, Advocate, and the 
case is before us for confirmation of 
the sentence under Section 374 of the 
Criminal Procedure Code. 

The appellant is said to have killed 
his wife and child as he was taking 
them back from Niiothi to his own 
village of Matola on the evening of 
the 18th of October 1923. The bodies 
were found on the way between the 
two villages on the morning of the 
23rd October 1923 at the place pointed 
out by the appellant. Most of the 
facts were admitted by the appellant 
at the trial, and are still admitted in 
this Court. Pirthi’s statement was 
that 15 days before the Dusehru, Mt. 
Saroopi, bis wife, left his house with 
her infant daughter. He searched for 

vr®[ 4 ?” d “ Itimate, y fo und her in 
Niiothi village. He went there and 
asked her to return to his home. She 
abused him filthily and refused to go, 
Jut the people of Niiothi persuaded 
her to accompany him On the way 
back she kept on abusing him and 
eventually said “ I will live with 
Gbansham of Matola and will see you 
implicated in some case. I will then 
enjoy JreeJy the company of Ghan- 
aham. Having said this, she threw 
her infant daughter with terrible 

Hvilrl ?i| Um \T rith the result that the 
child fell on the ground and its death 

! nU ? eoU8 - rhis enraged the 

^ had a 8tiok in his 

but hi a t n h„ aime( lK bl ? w at her shoulder 

he head h * mistake. 

!i her -?u- ,y one/a * A * blow and 
he died within 20 minutes. The 

appellant then took both the dead 

bodies and buried them in his field 

^ thp efIT 417 poinfcetl °u* the spot 
to the Sub-Inspector. . The medical 

evidence showed that at leVst sfx 


blows had been struck on the person 
of Mt. Siroopi, two blows at least 
were struck on the skull. There were 
multiple fractures of the skull, and 
there were also three fractures of the 
arms. The child’s ribs were crushed 
but this c^uld have been caused when 
it was being buried. The head in¬ 
juries of the child wore inflicted with 
a stick, and could have been caused 
by one blow. The Assistant to Civil 
Surgeon w as of opinion that if the 
child had been thrown and fell on its 
head, the skull would not have been 
crushed to the extent of the crushing 
in this case. The learned Sessions 
Judge found upon this evidence that 
the killing of the woman was inten¬ 
tional and that the child did not meet 
its death as the result of a fall in the 
way stated by the appellant. 

It is quite clear from the evidence 
that Mt. Saroopi had not been living 
on friendly terms with her husband 
and had left him in anger, that he 
found her in Niiothi and that she was 
persuaded to return with him. The 
evidence of Mt. Hukmi and Sker Singh 
of Niiothi (P. Ws. 2 and 3) shows that 
they and other villagers accompanied 
the husband and the wife for over a 
mile from the village, because the 
woman said that she was afiaid that 
her husband would beat her if she 
went with him alone They do not 
state that any abuse was given by the 
wife to the husband. It has, however, 
been strenuously, urged by the learned 
Counsel for the appellant that there 
must have been some further quarrel 
between the couple after the Niiothi 
villagers had left them, and that the 
husband had no reason to deliberately 
murder his wifo and child. There is 
no evidence on the record to show 
that the woman was of a bad character, 
and apparently the husband was anxi¬ 
ous to live with her. J t has also been 
contended by Mr. Shamair Chand 
that it is possible that the appellant's 

about bi3 wife throwing the 
child at him may he true, but the 
medical evidence negatives this theo y 
and it also appears to mo highly im¬ 
probable that the woman would have 

* t Wn £ er infanfc ohild in this way 
at her husband because she would 
have been afraid of its suffering some’ 
serious injury thereby. It appears to 
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me much more probable that the 
child met its death on account of the 
receipt of a blow from the appellant 
when it was in the mother's arms 
which blow he, perhaps, aimed at the 
mother. His own statement that he 
struck his wife only one blow is 
proved by the medical evidence to be 
false. I do not see how it is possible 
to come to any other conclusion hav¬ 
ing regard to the injuries inflicted 
than that he intended to cause the 
death of Mt. Saroopi. The burden of 
proving that he a^ted under the influ¬ 
ence of grave and sudden provocation 
which deprived him of the power of 
self-control lay upon the appellant, 
and there is no evidence in support 
of this. It is, of course, not possible, 
under the circumstances of the case, 
that any evidence should have been 
forthcoming upon this point, but it 
may be readily remarked that the 
medical evidence goes agiinst the 
truth of his story. Moreover, there 
is no evidence upon the record that 
Mt. Saroopi was c.i intimate terms 
with one Ghansham. The Lambarlar 
and other prosecution witnesses were 
not questioned on the subject and the 
appellant’s own father, Ganga Sahai 
(D. W. 1) di 1 not refer to it. On the 
contrary, he stated that the appellant 
and bis wife lived on friendly terms. 
The appellant’s brother, Lahri (P. W. 
18) said that Ghansham used to visit 
Mt. Saroopi, but that is all he said. 
He did not allege that there was any 
improper intimacy between them. 

In my opinion the appellant has 
been rightly convicted of the murder 
of his wife and child. At the same 
time I do not think that the cise is 
one in which it is necessary to impose 
the capital sentence. The appellant 
is only 20 years of ago and having 
regard to the circumstances already 
stated, I am of opinion that there 
must have been some violent quarrel 
between tho parties on their way 
back to Matola village, for the appel¬ 
lant had no sufficient motive for a 
premeditated murder. I would, there¬ 
fore, accept the appeal so far as to 
set aside the sentence of death and 
Iwould sentence the appellant instead 
\‘o transportation for life. 

Appeal partly allowed. 
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Le Rossignol and Harrison, JJ. 

Singh Ram and ethers— Plaintiffs— 
Appellants. 

v, 

Bhagwana and others —Defendants— 
Respondents. 

S. A. No 2638 of 1919, Decided on 
29th January 1921, from a decree of 
the District Judge, Gurgaon, at His- 
sar, D/- 2-bth November 1919. 

Custom (Pwj ib)~ A'iena i •i — Rem • te rever¬ 
sioners are not bjund by ac.s of nearer revet- 
sioni r- 

Although a nearer r varsioaer his placed 
bira'el in a position wnicb di>a'>los him fr m 
challenging ai uiiau hr ri e I alienation, become 
of acqu.i scejce it 9 s'ill opto to ra re remote 
rove sioutrs to cliall n^o it o>i tu-iroAnao- 
cou t, a3 tho latter do not derive the r right to 
suco-sMon th oug'u thj f jrm r [P. 656, 0. 2) 

N. <7. Mehra — for Appellants. 

Bem Per shad Khos>a —for Respts. 

Judgment.—This was a suit by re¬ 
versioners for a declaration that a 
gift of ancestral property by Mt. 
Dikhan to her illegitimate son Bhag¬ 
wana should not affect the reversion¬ 
ary rights of the plaintiffs. Toe First 
Court granted the plaintiifs a decree, 
but the District Judge dismissed the 
suit on a ground not raised in the 
pleadings that the plaintiffs had been 
adopted into the family of Mt. Dak* 
ban’s late husband. 

The plaintiffs have appealed to this 
Court, and on behalf of the respon¬ 
dents it is admitted that the ground 
on which the District Judge accepted 
the defendam’s appeal was irrelevant. 
It is, however, contended that, inaS' 
much as a nearer reversioner Het 
Ram acquiesced in and aooepted the 
gift made by Mt. Dakhan, that accept¬ 
ance binds the plaintiffs to whom the 
reversion will open only on the ex¬ 
tinction of Het Ram’s land. This con¬ 
tention is opposed to all authority. 
The plaintiffs do not derive their 
rights through Het Run, and when a 
nearer reversioner has plaoed himseli| 
in a position which disables him from, 
challenging an unauthorised aliena-, 
tion, it is open lo mo a remote rever-j 
sionors to challenge it on their ewn ( 

aocount. ... 

For these reasons we accept tne ap¬ 
peal and restore the decree of the 
First Court with costs throughout m 

favour of the plaintiffs. 

Appeal accepted . 
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Shadj Lal, C. J. and Lb Rossionoo, J. 

Gopi Mai and another .Defdts- 

Appellants. 

v. 

Muhammad Yasiit and another... Plff-Defdts_ 

Respondents. 

Letters Patent Appeal No. 7 of 1923 decided on 
6tli November, 1923 from the decree of 
Martineau, J.. passed in Civil Appeal No. 2428 of 
1921 on 15th November. 1922. affirming that of 
the District Judge. Ambala, dated the 3rd August, 

I • 

p n»jab Pre-emption Act-Fallow land does not 
necessarily cease to be agricultural land. 

it is not a necessary implication that land is not 
agricultural land, merely because at the time of 
sale, it bears no crop; agricultural land often 
hes fallow in the ordinary course of agriculture 
and m this country often remains unsown by 
reason of paucity or excess of moisture, but each 
case must be decided on its own facts. 

f ,1C land haJ not bcen used for 
ngr.cu tura purposes for the 6 yeans preceding 

w .f subsequently proposed for sale 
land CP K7 Cote I s'?] “ "<*^ 


Sunday Das for the Appellants. 

ObeduUa forth: Respondents. 

Le Rosstgnol, y.:—ln this pre-emption suit 
the matter for decision is whether the land 

prope'rty gnCU tUrai landorurban immaveable 

N°w the facte found by the District Judge 
may not be challenged in second appeal, but 
the question whether on those facts, so 
found, the land is to be classed as agricul¬ 
tural land is a question of law. 

Agricultural land as the term is used in 
the Pre-emption Act means land as defined 
m the Punjab Alienation of Land Act, 1900, 

Z7“ land 5 ^ ,0f 1907 and 

of anv h! ,r h ' Ch “ n0t occu P‘ ed as the site 

o!w y f b d,ngl ? at0Wn . and « occupied 

or let for agricultural purposes, etc." 

It is to be observed, then, that the test is 

of C the Se sale.' h ^ Ia " d ' S pUt at the time 

tbi ? lt is not a necessary implication 

becL e at'the"^ agric ^ [tural ^nd, merely 
oecause at the time of sale, it bears no 

th7;7 ,CUltUral ' and °^ n lies fXwin 

Sf, ° dU i iary * C ° Urse ° f ^‘culture and in 

LSTa ° ftCn rernams Uns °wn by reason 
of paucity or excess of moisture, but each 

case must be decided on its own facta 
1924 L/83 


On the findings irt this case that the land 
had not been used for agricultural purposes 
for the 6 years preceding the sale and in 
1913 was proposed for sale as a building 
?. s ‘tc, we hold that the land is not agricultural 
land and accepting the appeal we dismiss 
the suit with costs throughout I 

Appeal dismissed. 

f 1924 LAHORE 657 (2). 

F ( Mot i Sagar, J. 

. N ,tr SflMniurf Khan, .Defendant—Appellant. 

v. 

f Fajja and others .Plaintiffs—Respondents. 

s. A. No. N of 1923, dated I Ith June, 1923 

I * m . t . h nu d ?f rcc u 0f thc District JuJge, JullunJur, 
dated 10th October. 1922. 

* 

(<i) Contract Act , S. 145 —Payment meant payment 
in money. y 

The word “ payment” in S. U5 means a 
payment in money or by transfer cf property and 
not merely thc incurring of a pecuniar)- obligation 

the , s J ha P c of a bond, promissory note, or 
acknowledgment of liability. [P. 659, Col. I J 

»St£2%. s ■ «<-■. 

c ? bb ?' n * J ^rcc Jointly against a 
J principal debtor, ex-forte against the 

ma in '^ d °" C °° tC ! t na against thc former, who 

Si r mCnC r t0 th u C C , reJltor anJ sued thc prin- 

mnaLr b [ f ° r x' hc decrctal amount. In thc 
meantime the exports decree was set aside. 

Held that the setting aside had not the effect of 
relieving the surety from thc decrctal obligation 

from th^' thcrcfor, j- a subsisting right to recover 
from the principal debtor, thc amount actually 
paid to thc decree-holder. [P. t,59, Col. |.J y 

Badri Das for the Appellant. 

Fakir Chand for the Respondents. 

Judgment On thc 20 t h of October 1 911 
Abdulla, father of Sumand Khan, defendant 
No. 1, borrowed Rs. 1000 from one Khushal 
iMngh, Resident of the Kapurthala State 
Umar Khan, the grandfather of the present 
piaintiffs, stood surety for the payment of 
this loan. Abdulla made several payments, 
and eventually a sum of R s . 400 only 
remained due for which on the 23rd of June 
1912, a balance was struck by him in the 
books of Khushal Singh. Khushal Singh died 
shortly after and his widows made an assign- 
ment of this debt in favour of Kirpa Ram 
defendant No. 2. The latter, thereupon’, 
brought a suit on the basis of this balance 

Ta'u S ! ^ amand Khap . defendant No. 1, SO n 
uf Abdulla ^ ie principal debtor, and Fajja 
and Alia plaintiffs, grandsons of Umar Khan 
surety, claiming recovery of Rs. 400-Q-U 
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as principal and Rs. 144-0-0 as interest, 
total Rs. 544-0-0, Samand Khan did not 
put in appearance, and an ex -parte decree 
was passed against him on the 21st of 
January, 1919. The other defendants contest¬ 
ed the suit but their objections were over¬ 
ruled, and a decree passed in favour of the 
plaintiffs against them also. Shortly after, 
in order to pay off this decree, Fajja and 
Alia executed two documents in favour of 
Kirpa Ram, one being a bond for Rs. 111-0-0 
and the other a mortgage deed of their 
immoveable property for Rs. 499-0-0. In 
this manner the total amount of the decree, 
including costs, namely, Rs. 610-0-0 
which was awarded against the present 
plaintiffs in favour of Kirpa Ram in the 
Kapurthala courts, was paid off, and the 
principal debtor completely discharged from 
liability. Samand Khan, in the meantime, 
made an application for setting aside 
the ex-partc decree. This application was 
granted, and on the 13th of Magh, 1976 
corresponding to the 26th of January, 1920, 
the ex-pnrte decree was set aside. Fajja 
and Alia, after they had paid off the decree 
obtained by Kirpa Ram against them, brought 
the present suit for Rs. 610 against Samand 
Khan, the principal debtor on the allegations 
that they, as sureties, had paid off the 
decretal amount on behalf of the former, and 
that under Section 145 of the Indian Con¬ 
tract Act they were entitled to recover this 
sum from him. The defendant pleaded that 
the decree obtained by Kirpa Ram in the 
Kapurthala State was collusive, that the 
plaintiffs had made no payments in discharge 
of this decree and that they were consequent¬ 
ly not entitled to sue. It was further plead¬ 
ed that the ex-p a rte decree obtained against 
the defendant had been set aside, and that 
the plaintiffs had, therefore, no cause of 
action to maintain a suit on the basis of that 
decree. The plaintiffs subsequently made 
an application that they should be permitted 
to amend their plaint. This application was 
granted and they were allowed to make the 
necessary amendments. The plaintiffs, there¬ 
upon, based their suit on the original cause of 
action, and stated that they as sureties had 
paid off the debt which was due from the 
principal debtor, and that even irrespective of 
the decree they were entitled to be indemni¬ 
fied for the payments made by them on be¬ 
half of the principal debtor. Both the courts 
below found in favour of the plaintiffs and 
decreed their suit The defendant has now 
come up in second appeal to this court through 


Mr. Badri Das, and 1 have heard Mr. Faqir 
Chand on behalf of the plaintiffs. 

Two contentions were raised by Mr. Badri 
Das before me in this appeal. Firstly, it 
was contended that the payment alleged to 
have been made by the plaintiffs to the decree- 
holder on behalf of the defendant was not a 
legal payment, and did not entitle them to 
maintain this suit. It-was argued that the 
plaintiffs had made no actual payments, but 
that th?y had only executed certain docu¬ 
ments in favour of the decree-holder under¬ 
taking to pay at a future date ; such an under¬ 
taking it was contended was not tantamount 
to actual payment and did not give the 
sureties a cause of action to recover 
from the principal debtor. Next it was 
urged that the decree having been set 
aside, the consideration for the documents 
executed by the plaintiffs in favour of the’ 
decree-holder Kirpa Ram had failed, and 
that as the latter could not recover on the 
basis of those documents, the plaintiffs had 
no cause of action. It was also urged that 
the original debt which was advanced in 
October 1911 had become barred in January 
1919 when the payments are alleged to have 
been made, that there was no legal obligation 
on the part of the plaintiffs to pay off a 
barred debt, and that the defendant, in these 
circumstances, was not bound to indemnify 
the plaintiffs even if they had as a matter of 
fact made any payments to the decree-holder. 
In my opinion there is force in the first 
contention in so far as it relates to the bond 
for Rs. Ill executed by the plaintiffs in 
favour of the decree-holder, but the other 
contentions have no force and must be 
disallowed. In support of the first contention 
Mr. Badri Das relies on 26 Mad. 322, 14 
Mad. L. J. 285 and 50 I. C. 611. Following 
the rule laid down in these authorities it 
seems to me that the plaintiffs’ suit should be 
dismissed for Rs. Ill, the amount of the 
liability undertaken by them under the bond, 
but that the rest of their claim under the 
mortgage must be decreed. Section 145 of 
the Indian Contract Act runs as follows 

" In every contract of guarantee there is 
an implied promise by the principal debtor to 
indemnify the surety; and the surety is 
entitled to recover from the principal debtor 
whatever sum he has rightfully paid under 
the guarantee, but no sums which he has 
paid wrongfully.” 

It will be noted from the language of this 
section that the surety has a right to recover 
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from the principal debtor whatever sum the 
former paid to the creditor which sum ought 
to have been paid by the principal debtor. 

The sole question for determination, then 
is whether the sureties have or have not 
made any payments to the creditor on behalf 
of the principal debtor. In the present 
case two documents had been executed 
by the sureties in favour of the creditor, 
one of which was a bond for Rs. Ill, 
and the other a mortgage deed under 
which the property of the sureties had 
been transferred to the creditor. By 
the execution of the mortgage deed not 
only the principal debtor had been exonerated 
from liability but the sureties had them¬ 
selves been damnified to the extent of 
the amount covered by the mortgage deed 
executed by them in favour of the decree- 
holder. The execution of the mortgage deed 
and thei transfer of property in favour of the 
decree-holder were clearly equivalent to 
payment and must be treated as such, under 
Section 145 of the Indian Contract Act. The 
bond, however, stands on a different footing 
and cannot be treated as payment as bet¬ 
ween the sureties and the principal debtor, 
^he word payment in Section 145 of the 
^ntract Act means a payment in money 

£ by trans . fer of Property and not merely 
he incurring of a pecuniary obligation in 

id Shj ) P< i ° f a f° nd ’ P romissor y note, or 
acknowledgment of liability. I am, therefore, 

°f opinion that the suit in respect of Rs. Ill 

nlainHff^l I" 01 aCtUaIly b ' en P aid by the 
plaintiffs but m respect of which a pecuni- 

aiy obligation m the shape of a bond had 

only been incurred should have been dis- 

missed. As for the rest of the claim it is 

dear on the authorties cited by the learned 

Vakil for the appellant that not only the 

toT Pa iS t ° r T\ e * 0nerated from lability 
weS // •n 0 , r ’ bUt the sureties 

re damnifld to a certain extent The 
c^aim was, therefore, rightly decreed to that 

content ‘°n it is dear 

the nbintifh h f m ° rtg k age was «ecuted by 
tne plaintiffs before the ex parte decree 

£Ti th ^ de !. eadant was aside - and 

Sna the - dea i ee - Which was i°int both 
i ^ principal debtor and the sureties 
The latter we re bound to make the payment. 

S ‘T.T dle suretiea had not been 

' L d 1 d0 not ‘hink that it would be 
pleaded on their behalf that when the exbarU 

again* th* principal debto? 


aside, the consideration failed even asl 
against them. 1 

As to the question of limitation it is 
obvious that the payment was made by the 
plaintiffs under the decree which they were 
bound to discharge and which was never set 
aside as against them. No question, there¬ 
fore, of their paying a barred debt on 
behalf of the principal debtor arises in this 
case .and I do not think that there is any 
force in the contention raised. 

The result is that I accept the appeal to 
the extent of Rs 111 and, in modification of 
the decree of the Lower Appellate Court, 
decree the plaintiff's suit to the extent of 
Rs 499 only. Parties shall bear their own 
costs in this court 

Appeal allowed in part . 

1924 LAHORE 659. 

Moti Sagar, J. 

Mt. Bhagwanti .PI ff.-Petitioner. 

V. 

BuaDitta ami others .Defdts-Respondents . 

Civil Rev. Petition No. 29 of 1923 decided on 
21st May. 1923 for revision of an order of the 

c,a33 ’ Lahorc - 

33 ' R - 5 W ~ En ^'y mifiu 

Where the trial court dismissed the application 
on the ground that the applicant was not an hei? 
under Hindu Law as alleged, Held that the cour! 
acted wtl. matcnal irregularity in going into the 
question of heirship, to determine whether the 
applicant had a cause of action. [P. 660 Col. 1 & 2.] 

D. C. Ralli, Advocate for Petitioner. 

dents^ ™ Ram> VakU f ° r the Res P° n - 

jfudgmnt, This is an application for 
revision of an order passed by the Subordi- 
nate Judge at Lahore on the 18th of 
December, 1922, rejecting the plaintiffs 
appheauon for permission to sue as a pauper. 
One Mahtab Rai was the last male-holder 
of the property which is the subject-matter 
of litigation in the present case. He had a 

G . uIab . Rai ^ plaintiff Mt. 
Bhagwant' ,s toe widow of his son Mathra 

r*' Th f, sul f ,s for possession of a house 
on the allegations that the defendants are 
entire strangers and that the plaintiff who is 
the only surviving member of Mahtab Rai’ s 
family, is entitled to succeed. The suit 
was instituted in forma pauperis, Thl 
defendants resisted the application on ^ 
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grounds (l)that the plaintiff was not a pauper; 
and (2) that she was not an heir under the 
Hindu Law and that, therefore, she had no 
cause of action. The trial court found in 
favour of the plaintiff on the first question 
and held that upon the evidence produced 
it was proved that the plaintiff was not 
possessed of any property to enable her to 
pay the requisite amount of court fees. On 
the second question, however, it came to the 
conclusion that the plaintiff was not an heir 
and had, therefore, no right to maintain 
the suit. Her application was consequently 
dismissed on the ground that the allegations 
made in the plaint did not show a cause of 
action. 

In my opinion this order is illegal and 
must be set aside. The scope of the enquiry 
under Order 33 of the Civil Procedure Code 
is limited primarily to determining the 
pauperism of the petitioner, and the court is 
not justified in determining, upon an appli¬ 
cation to sue in forma pauperis, complicated 
questions of law. There is no doubt that 
the court has the power to reject the 
• application to sue in forma pauperis if the 
allegations do not show a cause of action, 
but as repeatedly held “ the court ought not 
to treat the application for permission to 
sue as a pauper as calling for an adjudica¬ 
tion of various questions which ought to be 
the subject of specific issues after all the 
pleadings have been filed”. Inl3M. L. J 
292 it was held by a Full Bench of the 
Madras High Court that in an enquiry under 
Section 409 of the old code, which corres¬ 
ponds to Order 33 Rule 7 of the new code, 
the court ought not to go into evidence as to 
the merits of the case. A similar view was 
taken in 4 Mad., 323, 13 M. L. J. 425, 
3 1. C. 829, 11 C. W. N. 474, 8 C. W. N. 70 ; 
and 41 Mad. 620. Mr. Tirath Ram for the 
respondents relics on 111. C. 55, and argues 
that it was competent to the court to look 
into the petition of plaint as regards the 
merits of the claim obviously with a view to 
determine whether or not the allegations of 
the plaintiff disclosed a cause of action. The 
plea in that case was that the suit was bar¬ 
red by limitation and it was held that in 
order to satisfy itself as to the existence of 
a subsisting cause of action the court could 
refer not only to the petition but also to the 
statements made by the petitioner during the 
course of the enquiry. This decision came 
up for discussion in a recent judgment of the 
the Madras High Court reported as 53 1. C. 
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239, and it was held by Mr. Justice Kuma- 
raswami Sastri that it was no authority 
for the proposition that the court ought to 
frame an issue as to limitation, which is often 
a question dependent on facts and requires 
parties to go into the question which ought 
properly to be the subject-matter of an 
issue after the plaint is admitted. 1 
am in entire accord with this view and 
am of opinion that the Subordinate Judge 
acted with material irregularity in dismissing 
the petition on the ground that the claim 
did not disclose a cause of action. 

I accept the petition, set aside the order 
and direct the learned Subordinate Judge 
to dispose of the petition in accordance with 
law. No order as to costs. 

Revision allmotd. 
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Shadi Lal, C. J. 

Solhu and others .Accused-Petitioners. 

v. 

Kishna Ram .Respondent 

Cr. Rev. No. 45 of 1923 decided on 27th April, 
1923'from the Sessions Judge of Hissar, dated the 
22nd December, 1922. 

Cr. P. Code, S. 367—Appellate judgment must be 
sclf-comgletc. 

Where the appellate court’s judgment disposed 
of appeals in two cases, one dealing with five 
accused and the other wi'.h three, but it did not 
mention the name of any of the accused or the 
name of any of the witnesses produced by the 
prosecution, or the defence, and thus it was 
impossible to follow the appellate judgment with* 
out reading the judgment of the court of first 
instance, Held that the judgment was not in 
accordance with S. 367. An appellate judgment 
must be a self-contained document and it cannot 
be read in connection with and supplementary to 
the judgment of the trial court. 2 Lah. 308 Foil. 
35 Cal. 138 Foil. [P. 661 Col. 2.] 

Pandit Nanak Chand, Advocate for the 
Petitioners. 

Kunwar Dalip Singh, Assistant Legal 
Remembrancer for the Respondent. 

Order of reference The accused, on 
conviction by Sardar Dayal Singh, Tahsildar 
of Hissar, exercising the powers of a 
Magistrate of 2nd Class in the Tahsil and 
District, Hissar, were sentenced by order, 
dated 22nd December, 1921, under Section 

323 of the Indian Penal Code, to pay Rs. 15 
fine or in default to suffer three weeks 
rigorous imprisonment each. The appeal of 
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the accused was dismissed by order of the 
District Magistral?, Hissar, dated 10th 
February, 1922. 

The facls of this case are as fallows :— 

On 22nd August, 1921, early in the 
morning, Kishna Ram, complainant, went 
outside to ease himself in the jungle. A-» he 
was coming after washing his hands in the 
tank, the accused arrived and said :— 

“ We could not do anything in the night. 
But the complainant should now be ready ", 
Sohlu, accused, then caught him (complainant) 
by the neck and knocked him down and 
Sheo Karan and Molar accused beat him 
with fists and kicks. 

Tlu proceedings arc forwarded for revision 
on the following grounds :— 

The judgment in appeal of the learned 
District Magistrate is not in accordance 
with law. It does not show tnat he has 
considered the evidence against each of the 
appellants. There were three witnesses for 
the prosecution and four for the defence and 
three accused in the case. As remarked in 
35 Cal. 138 “the name of not one of the 
accused and the name of not one single 
witness appear in the judgment of the learned 
District Magistrate.’*. The District Magis¬ 
trate may have fully considered the evidence 
but “it must appear on the face of the 
judgment that the case of each accused 
lias been taken into consideration and 
reasons should be given as far as ni ly 
be necessary to show that the appellate 
court has devoted judicial attention to the 
case of each accused." The evidence in the 
case is disposed of by the learned Magistrate 
in the following words :— 

"On examination of the evidence 1 see 
no reason to interfere with the sentences 
awarded by the lower court" These are 
stcreotyed words which might be applied to 
any case. The rulings cited by the appli¬ 
cants’ counsel 35 Cal. 138, 15 L C. 975, 33 
I. C. 64? and 2 Lah. 308 are in point. The 
case is submitted to the High Court with a 
recommendation that the District Magistrate 
may be ordered to re-hear the appeal and 
write up a judgment in accordance with law. 

The One has been paid. 

Order of the High Court .—The appellate 
judgment of the District Magistrate does 
not comply with the requirements of the 
law as contained in Section 367 of the 
Criminal Procedure Code, nor does it 


contain my indication that he has applied 
his mind to th: case advanced by the 
prosecution against each of the accused 
and to the defence set up by him. The 
judgment disposes of appeals in two cases, 
one dealing with five accused and the other 
with three, but it does not mention the name 
of any of the accused or the name of any of 
the witnesses produced by the prosecution or 
the defence. It is impossible to follow the 
appellate 'judgment without reading the 
judgment of the court of first instance, and, 
as pointed out in Dalip Singh v. Crown (1) 
an appellate judgment must be a self-contain¬ 
ed document and it cannot be read in 
connection with and supplementary to the 
judgment of the trial court. The same rule 
has been laid down by the Calcutta High 
Court in Jamait Midlick v. Emperor (2). 

Now 1 have perused the judgment of the 
District Magistrate, and without reference 
to the judgment of the trial court I am 
unable to say what the evidence against each 
of the accused was and whether the convic¬ 
tion was justified. Indeed, the learned 
counsel for the Crown admits that the judg¬ 
ment does not satisfy the requirements of 
the law on the subject, and that it cannot be 
followed without reference to the judgment 
of the court of first instance. The learned 
counsel, however, contends that if 1 read 
the latter judgment l would come to the 
conclusion that the conviction was justified, 
and that there was no adequate ground for 
interference in revision. He, accordingly, 
asks me not to remit the case for 
retrial to the District Magistrate. If I 
adopt the suggestion made by the learned 
counsel I, sitting here as a court of revision, 
would be doing the duty of a court of appeal 
and I see no reason why the District Magis¬ 
trate should not be required to do the work 
which has been assigned to him by the 
legislature. 

Accordingly I set aside the judgment of 
the District Magistrate and direct him to 
rehear the appeal and to write a judgment 
in accordance with law. 

Revision allowed. 


(t) (1922) 2 Lah. 308=64 I.C. 377 = 23 Cr.LJ.9 = 
24 P. L. R. 1922. 

(2) (1908) 35 Cal. 138 = 12 C. W. N. 134 = 
6C. L. J. 427. 
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1924 LAHORE 662 (1). 

Shadi Lal, C. J. and Le Rossignol, J. 

% 

Diwan Cliand .Plff.—Appellant. 

v. 

Nizam Din and others .Vendees- 

Defdts.—Respodts. 

Letters Patent Appeal No. 63 of 1923 and Civil 
Appeal No. 1390 of 1922 decided on 27th November, 
1923 from the decree of Abdul Raoof, J. 
passed in the Civil Appeal noted above on the 26th 
January, 1923, affirming that of the District 
Judge, Jhclum, dated the 10th .March, 1922. 

Punjab Pre-emption Act — Village—Rural areas 
become urban owing to commercial pursuits. 

The expression "village” connotes ordinarily 
an area occupied by a body of men mainly depen¬ 
dent upon agriculture or occupations subservient 
thereto. When they arc occupied by persons who 
are engaged mainly in commercial pursuits rural 
areas in the vicinity of a town grow into a suburb 
of the town. Such areas arc governed by rules 
applying to urban properties. [P. 662 Col. 1.] 

Moot Chand for the Appellant. 

Darkat Aii for the Respondents. 

Shadi Lai, C. J. This appeal arises out 
of an action brought for the pre-emption of 
a plot of land which is entered in the revenue 
records as a part of the estate called 
PiraGhaib. This estate is situate near the 
town of Jhelum, and it appears that about 
- : }ths of its area has been ir.cluJed in the 
Machine Mohalla which has been held by 
the courts below to be a suburb of the 
Jhelum town 

The question, upon which we are invited to 
express our opinion, is whether the property 
in dispute is to be deemed to be village 
immoveable property as contemplated by the 
Punjab Pre-emption Act. There can be no 
doubt that the land now occupied by the 
Machine Mohalla including the property in 
dispute was at one time a part of the village 
Pira Ghaib, but the facts found by the 
courts below justify the inference that it 
has ceased to be a part of the village and 
must now be regarded as urban property. 
The expression “village” connotes ordinarily 
.in area occupied by a body of men mainly 
dependent upon agriculture or occupations 
subservient thereto. Now, the Mohalla in 
question is within the limits of the Munici¬ 
pality of Jhelum and is occupied by persons 
who are engaged mainly in commercial 
pursuits. The reported cases contain many 
nstances of rural areas in the vicinity of a 
town which have ceased to be rural and 
grown into a suburb of the town. Such 
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areas have been held to be governed by 
rules applying to urban properties. 

We accirdingly concur in the conclusion 
of the Single Judge and dismiss the appeal 
with costs. 

Appeal dismissed. 

1924 LAHORE 662 (2). 

Moti Sagar, J. 

The Firm Gokal Chand Jagan Nath of 

Sialkot .Petitioner. 

v. 

The Collector, Income-Tax, Sailkot .Res¬ 

pondent. 

Mis. Civil Petition No. 109 of 1923 decided on 
18th May, 1923. 

Income Tax Act (XI of 1922), S. 66—Commissioner 
cannot refuse to pass order on an application to state 
a case—Revision lies from such refusal. 

The petitioners applied to the Commissioner 
under Clause (2) of Section 66 to refer to the High 
Court certain questions of law which they alleged 
arose out of the order passed by the Assistant 
Commissioner. The Commissioner, instead of 
accepting or rejecting the application as required 
by the section, referred it to the Income-tax 
Officer for disposal who withheld the application 
and informed the petitioners that it had been 
withheld. Held that the Commissioner has no 
power under the law to refuse to pass any order 
on an application or to delegate his authority to 
any Subordinate Officer, that the procedure adopt¬ 
ed by the learned Commissioner in this case was 
quite illegal and that he himself ought to have 
passed definite orders accepting or rejecting the 
application and that the refusal by the Commis¬ 
sioner to state the case, whatever may be the 
grounds for his refusal, is tantamount to a refusal 
on the ground that there is no question of law 
involved and the High Court, if it is not satisfied 
of the correctness of the Commissioner’s decision 
has power to require the Commissioner to state 
the case and to make a reference to the High 
Court. [P. 663 Col. 1 & 2.] 

Rat Sahib Lola Mool Chand, Vakil for 
Petitioner. 

Lala Jai Lal, Government Advocate for 
the Respondent. 

Order :—This is an application under Sec¬ 
tion 66 (3) of the Indian Income-tax Act 
(XI of 1922), and the prayer made in this 
application is that the Commissioner be re¬ 
quired to draw up a statement of the peti¬ 
tioners’ case and to refer it to the High 
Court for decision. It appears that the peti¬ 
tioners, who are a firm of-merchants carry¬ 
ing on business at Sialkot, applied to the 
Commissioner on the 9th December, 1922 
under Clause (2) of Section 66 to refer to the 
High Court certain questions of law which 
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they alleged arose out of the order passed 
by the Assistant Commissioner on the 8th 
November, 1922. The learned Commissioner, 
instead of accepting or rejecting the applica¬ 
tion as required by this section, referred it 
to the Income-tax Officer for disposal who, 
by his order dated the 6th of January, 1923, 
withheld the application and informed the 
petitioners that it had been withheld. 

The petitioners have now come up to this 
court under Clause (3) of Section 66, and it 
has been contended on their behalf that the 
action taken by the Commissioner on 
their application was not in accordance 
with law and that he was bound to dispose 
of the application himself. I think that 
this contention is well-founded and must 
prevail. Under Clause (1) of Section 66 if, 
in the course of any assessment under the 
Act, a question of law arises, the Commis¬ 
sioner may, either on his own m ition or on 
reference from any Income-tax authority 
subordinate to him, draw up a statement 
of the case and refer it with his own opinion 
thereon to the High Court. Under Clause 
( ) an assessee may demand i reference on 
any question of law, and the Commissioner 
has no discretion to refuse to make a 
reference. Under Clause (3) if the Com¬ 
missioner refuses to state the case, the 
assessee may apply to the High Court for 
a rule directing the Commissioner to state 
the case, and the High Court cm issue a 
rule if it is satisfied that a question of law 
arises in the case. But 1 do not think that 
Commissioner has any power under the 
law to refuse to pass any orders on a n 
application or to delegate his authority to 
any subordinate officer. In fact, it is ad- 
rnitted by the learned Government Advocate 
that the procedure adopted by the learned 
(Commissioner in this case was quite illegal 
kd that he himself ought to have pased 
definite ordere accepting or rejecting the 
(application. He, however, raises a pivli- 
miniary objection that this court has no 
jurisdiction to deal with this matter, inas- 
much as the Commissioner has not passed 

.“Z d /,h in * his rase and tas s 

to state the case on the ground that there 
13 no ° f law involved therein. His 

CourtloJa thC - iurisdiction the High 
Court to take action in such matters comes 

into existence only where the refusal to state 

the case proceeds on the ground that no 

question of law arises and in no other cai 

1 am unable to accede to this contention.' 


In my opinion, the refusal by the Commis¬ 
sioner to state the case, whatever may 
be the grounds for his refusal, is tanta¬ 
mount to a refusal on the ground that 
there is no question of law involved, 
and the High Court, if it is not 
satisfied of the correctness of the Commis¬ 
sioner’s decision has the power to require 
the Commissioner to state the case and tc 
make a reference to this court. If the con¬ 
tention of the learned G wemment Advocate 
were to be accepted, the result would be 
somewhat startling. Suppose, there is a 
case in which admittedly there is a very 
important question of law involved. An 
application is made to the Commissioner to 
make a reference to the High Court. The 
Commissioner on arbitrary greunds refuses 
to make the reference, but does not say in 
his order that the application has been 
refused because there is no question of law 
involved therein. According to the argu¬ 
ment of the learned Government Advocate, 
it would be impossible under such circums- 
stances for an assessee to make an application 
in this court that the Commissioner be 
required to state the case and to refer it to 
High Court. Ido not think that such could 
have been the intention of the Legislature 
m framing Clause (a) 0 f Section 66 of the 
Income-tax Act, In the present case, 
however, the learned Commissioner has not 
passed any orders on the petitioner's 
application. He has neither accepted the 
application nor rejected it as required by 
Clause (2) of the section. This procedure 
on his part is not warranted by any provision 
of law, and 1 am, therefore, of opinion that 
the case must be referred back to the 
Commissioner with a direction that he 
should proceed in accordance with law and 
that he should either draw up a statement 
of the case for reference to the High Court 
or reject peutioner’s application on the 
ground that there is no question of law 
involved therein. 

Revision allowed. 

i 
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Shadi Lal, C. J. 

Mahlab Din .Accused-Petitioner. 

V. 

The Crown o , 

I am Rcvr ‘ 135 . of 1923 decided Ja^t w!y 
1J23 from the Sessions Judge, Lyullpur. y ’ 
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trust committed at Karachi—Court at Lyallpur has 
no jurisdiction. 

The complainant who carried on business at 
Lyallpur had employed the accused M as agent 
of his firm to sell goods at Karachi. The contract 
of agency was entered into at Lyallpur, and it 
appeared that the agent was to remit ithe sale 
proceeds and to send his accounts to the complain¬ 
ant at Lyallpur.Theiprincipal preferred a complaint 
against the agent charging him with the commis¬ 
sion of an offence under Section 408. Held that 
property was received or retained by the accused 
at Karachi and that the offence if any was 
committed at that place and that the Lyallpur 
Court had no jurisdiction to entertain the 
complaint. [P. 663 Col. 1.] 

(b) Cr. P. Code, S. 179— Does not apply to offence 
under Penal Code, S. 40S— Loss is not a ‘consequence ’ 
within S. 179 —Penal Code,S. 408. 

Section 179 does not govern the jurisdiction 
of a court to try the offence of criminal misappro¬ 
priation or of criminal breach of trust for which 
a special provision is to be found in Section 18 | 
(2). 22 P. R. 1915 (Cr). foil. (P. 665 Col 2.) 

Shtija-ud-Din , Advocate for Petitioner. 

Zafar-ullh Khan Advocate for the Com¬ 
plainant ; Sheikh Muhammad Ismail for the 
Respdt. 

The facts of this case are as follows :— 

The complainant Sheikh Muhammad Ismail 
has i his business at Lyallpur and he states 
that he employed Mahtab Din, accused, as an 
agent of his firm at Karachi. This engage¬ 
ment is alleged to have taken place at 
Lyallpur. The duty of the accused is said 
to be that he was to sell goods at Karachi and 
remit the proceeds thereof as well as accounts 
to the Head Office at Lyallpur. On the 3rd 
May, 1922, the complainant instituted a 
complaint before the District Magistrate at 
Lyallpur to the effect that the accused had 
failed to remit the full amount of proceeds of 
the sale of goods realised by him at Karachi 
and thereby suspicions were roused and the 
accused was called to Lyallpur with the 
accounts ; that on going through the accounts 
it appeared that the accused had committed 
criminal breach of trust in relation to a large 
sum of money and that thereupon the accused 
absconded and has not appeared again. The 
complainant prayed that the accused be 
punished in accordance with law. 

Mr. S. David, exercising the powers of 
a Magistrate of the 1st Class in the Lyallpur 
District has, by order dated the 10th June, 
1922, taken cognizance of the case under 
Section 408 of the Indian Penal Code. 

The proceedings are forwarded for revision 
on the following grounds :— 


On behalf of the accused objection is 
raised to the jurisdiction of the Magistrate 
in Lyallpur, but the Honorary Magistrate 
before whom the case has been pending, has 
held that as the accused did not refuse at 
Karachi to pay up the entire balance in hand 
as worked out by him in the account books 
and did so at Lyallpur, after the accounts 
were gone into, the Lyallpur Court has 
jurisdiction, for the offence was completed at 
Lyallpur on non-payment of the amount 
alleged to lie in hand. This view of the case, 
however, is in direct conflict with the 
judgment of the Chief Court reported as 22 
P. R. 1915 Cr. The facts of the present 
case are practically on all fours with those 
of the case before the Hon’ble Mr. Justice 
Rattigan and most of the authorities on the 
subject were reviewed in that case and the 
court finally held that the Rawalpindi Court 
which was the Head Office of the complain¬ 
ant’s firm, had no jurisdiction to try the 
’case of a criminal breach of trust which 
had been committed at Rurki. There is 
absolutely no allegation in the present case 
that the accused received any money from 
the complainant at Lyallpur and committed 
criminal breach of trust in relation to it in 
this district. All that is alleged is that the 
sale proceeds of goods, which the accused 
received at Karachi, were not remitted by 
him from there and on being recalled and 
the accounts being gone into he abscond¬ 
ed and practically refused to pay up. It is 
obvious that the offence, if true, was complet 


at Karachi and the subsequent exanuna- 
n of accounts at Lyallpur does not make 
y difference. The learned counsel for the 
nplainant relied on I. L. R. 46 Bombay, 
*e 641, which, no doubt, seems to be 
conflict with the decision of the 
ief Court in the judgment already 
erred to above. The Bombay judgment, 
,vever, was issued under Section 179 of 
r Criminal Procedure Code, the applicabi- 
r of which to the cases of the criminal 

•ach of trust and misappropriation, which 

/c been specifically provided for in Section 
1, Clause 2 of the Code, seems to be 
jbtful. The illustrations given in Section 
9 show to which class of cases the expres- 
n “ or any such consequence has ensued 
s intended to apply. The learned Judges 
the Bombay High Court have differed 
m the view taken by ^e Calcutta and 
idras High Courts in 44 Cal. 912 and 
Mad. 639, in regard to the construction 
this expression in its applicability to cases 
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of misappropriation or criminal breach of 
trust. The reasoning of the learned Judges 
based on that of the Allahabad High Court 
in 19 All. Ill, however, does not appear to 
he convincing. The offence of criminal 
breach of trust or criminal misappropriation 
is complete, when the accused has dishonestly 
committed the act, which constitutes the 
offence, irrespective of any subsequent con¬ 
sequences of it to the complainant. Moreover 
as indicated above the specific provision for 
such cases made in Clause 2 of Section 181 
must override the general provision in 
Section 179. At any rate, the courts in this 
province are bound by the view of law taken 
by the highest court of the province, to 
which they are subordinate. 

For these reasons, 1 am of opinion, that 
the Magistrate, Lyallpur, has no jurisdiction 
to try this case and submit the case to the 
High Court with a request that the order of 
the Magistrate be set aside and he be direct¬ 
ed to discharge the accused with a direction 
that the complainant would be free if so 
advised to prefer his complaint in the court 
of the Magistrate at Karachi. 

Judgment The complainant, Sheikh 
Muhammad Ismail, who carries on business at 
Lyallpur, employed the accused Mahtab Din, 
as an agent of his firm to sell goods at 
Karachi. The contract of agency was enter- 
ediinto at Lyallpur, and it appears that the 
agent was to remit the sale proceeds and to 
send his accounts to the complainant at 
Lyallpur. 

The principal has preferred a complaint 
against the agent charging him with the 
commission of an offence under Section 
408, Indian Penal Code, and the question 
which has been referred to this court by 
the Sessions Judge of Lyallpur is whether the 
Lyallpur Court has jurisdiction to entertain 
the complaint and to try the offence. 

Now, Section 181 (2) of the Criminal 
Procedure Code prescribes that the offence 
of criminal misappropriation or of criminal 
breach of trust may be inquired into or tried 
by a court within the local limits of whose 
jurisdiction any part of the property which ' 
is the subject of the offence was received or • 
retained by the accused person, or the offence » 
.was committed. Upon the facts as disclosed < 
fn the complaint and amplified by the coni- 
Iplainant s statement, I concur with the learned - 
Sessins Judge that the property was 
deceived or retained by the accused at Kara- 3 
|chi and that the offence, if any, was commit- 
1924 - L/84 


f ted at that place. In support of the jurisdic- 
5 tion of the Lyallpur Court the learned Counsel 
t for the complainant invites my attention to 
i Section 179 of the Criminal Procedure 
Code which provides that when a person is 
accused of the commission of any offence 
by reason of anything which has been done, 
and of any consequence which has ensued, 
such offence may be inquired into or tried 
by a court within the local limits of whose 
jurisdiction any such thing has been done, 
or any such consequence has ensued. Now, 
there is a divergence of judicial opinion 
on the question whether this section governs 
the jurisdiction of a court to try the offence 
of criminal misappropriation or of criminal 
breach of trust for which a special provision 
is to be found in Section 181 (2) and the 
balance of the opinion is in favour of tin 
view that the jurisdiction in such cases N 
governed by Section IS I (2) and nit bj 
section 179. Further, it must be remember¬ 
ed that loss though a normal result in th*. 
case of criminal misappropriation or criminal 
breach of trust, is not an ingredient of thosi 
offences, and cannot, therefore, be described 
as a consequence within the meaning ol 
Section 179. 6 

The judgment of the Punjab Chief Court 
in Crown v. Raghbir Singh (1) appears to 
me to be on all fours with the present case 
and following that authority 1 held that 
the Lyallpur Court has no jurisdiction to 
entertain the complaint. It is argued that 
the accusation in the present case relates, 
not to any specific item, but to the 
general balance which may be found 
against the accused; but the facts on the 
record do not support this contention, 
ihere can be no doubt that the niisap- 
propria tion, if any, was committed at 
KaraGh! that the offence was completed 
at that place ; and on principle 1 see no real 
emterence between a case involving one item 
and that relating to the result arrived at by 
taking several items into consideration. 

I accordingly direct that the record be 
returned to the Magistrate at Lyallpur with 
the dinection that the accused be discharged 
and that the complainant be informed that, 
if so advised, he can bring his complaint in a 
court of competent jurisdiction at Karachi. 

__ Appeal allowed. 
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Si'RJit Singh v. Lieut. 

* 1924 LAHORE 666. 

Mon Sagar, J. 


Surjit Singh .Appellant. 

v. 

Lieut. Capt. C. J. Torrie .Respdt- 


Civil Rev. No. 141 of 1923 dated 23rd May. 
1923 for setting aside the order of the Lower 
Appellate Court, Rawalpindi. 

(a) Lim. Act., Art. 164— Time not extended if first 
summons duly served but no notice of adjourned 
hearing. 

The words in Article 164 “ when the summons 
was not duly served ” refer to the summons 
given for the first hearing of the suit and that 
where there has been due service of such sum¬ 
mons the mere fact that the defendant has not 
received notice of an adjourned hearing will not 
cause limitation to run from the date on which 
the defendant becomes aware of the decree having 
been passed. 57 I. C. 15, Ref. [P. 666 Col..2 & P. 
667 Col. 1J 

(b) Civil P. Code,S. 115— Granting application 
under O. 9, R. 13 under mistake of law—No 
revision. 

A mere error of law is not necessarily an 
illegality and is not an exercise by a court of a 
jurisdiction not vested in it by law so as to 
entitle the person aggrieved to apply for a revision. 
11 Cal. 7, 40 Mad. 793, 22 C. L. J. 589 and 20 
All. 78, Ref. Where the lower court granted the 
application to set aside the ex-parte decree, which 
was on the face of it barred by limitation. 

Held that the order was erroneous in law, but 
it is not open to the High Court to interfere in the 
exercise of its revisional jurisdiction under S. 115. 
[P. 667, Col. 1.] 

Gobind Ram Khanna for the Appellant. 

Aziz Ahmad for the Respondent. 

Judgment :—The facts of the case which 
have given rise to this application for 
revision are given in ample detail in the 
judgment of the learned Senior Subordinate 
Judge, and it is not necessary to repeat them 
here at length. Briefly stated they are as 
follows:— 

On the 27th of February, 1922 the 
plaintiff obtained an ex-parte decree for 
Rs. 420 against the defendants from the 
Court of the Munsiff at Rawalpindi. This 
decree was put into execution and the whole 
of the decretal amount with costs was 
deducted from the pay of Colonel Torrie, 
one of the judgment-debtors, on the 6th 
of May, 1 1922. On the 17th of May, 1922, 
Colonel Torrie made an application to set 
aside the decree under Order 9 Rule 13 of 
the Civil Procedure Code, alleging that he 
had come to know of the existence of this 
decree on the 9th of May, 1922, only and 
that he was not to blame for his absence on 
the 11th of February, 1922, which was the 
date originally fixed for the hearing of the 
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case in the court passing the decree. This 
application was rejected by the Munsiff on 
the 17th June, 1922. On appeal the learned 
Senior Subordinate Judge reversed the deci¬ 
sion of the Munsiff and set aside the 
ex-parte decree, holding that the 11th of 
February, 1922, the date on which the 
defendant absented himself, must be 
considered for all intents and purposes to 
be a holiday and that as no fresh notice was 
given to the defendant of the date of the 
hearing, his application to set aside the ex- 
parte decree must be considered to be within 
time. 

I confess I find it very difficult to under¬ 
stand the process of reasoning by which the 
learned Senior Subordinate Judge has arrived 
at this decision. It is not denied that the 
service of summons had been effected upon 
the defendant and that he had notice of the 
date fixed for the hearing of the case. As a 
matter of fact, it is alleged that he did 
attend the court on the 11th of February, 
1922 at about 10 O'clock, but left the court 
after an hour or so when he found that the 
Judge had not turned up. No steps were 
subsequently taken by him to find out as to 
what had happened to his case, and the case 
was finally decreed ex-parte on the 27th of 
February, 1922. The 11th of February, 1922, 
obviously was not a holiday, and it is impos¬ 
sible to understand how in this particular 
case the court came to hold otherwise. The 
period of limitation prescribed by Article 164 
of the Indian Limitation Act for an application 
by a defendant for an order to-set aside a 
decree passed ex-parte is thirty days from 
the date of the decree, or, where the sum¬ 
mons was not duly served, when the applicant 
has knowledge of the decree. In the present 
case there can be no question that the 
summons was duly served, and the period of 
limitation must, therefore, be reckoned from 
the date of the decree and not from the date 
when the applicant had knowledge of the 
decree. There is ample authority for holding 
that a court has no discretion to enlarge the 
thirty days provided by this Article, vide 12 
Bom: L. R. 462, 19 C. W. N. 970 and 22 C. 
L. J. 569. In 57 1. C. 15 it was held by 
Mr. Justice Chevis that the words in Article 
164 “when the summons was not duly 
served'’ refer to the summons given for the 
first hearing of the suit and that where there 
has been due service of such summons, the 
mere fact that the defendant had not 
received notice of an adjourned hearing will 
not cause limitation to run from the date on 
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[which the defendant becomes aware of the 
decree having been passed. In my opinion 
the defendant was bound to make his appli¬ 
cation within thirty days from the date of 
the decree, and it was not competent to the 
court to extend the time upon any ground 
except that of fraud which, however, was 
not alleged in the present case. The 
application was clearly barred by limitation 
and ought to have been dismissed. 

The question, however, is whether I can 
interfere on the revision side with the order 
passed by the court below. There is ample 
authority for holding that a mere error of 
law is not necessarily an illegality and is not 
an exercise by a Court of a jurisdiction not 
vested in it by liw so as to entitle the 
person aggrieved to apply for a revision, 
vide 1 1 Cal. 7, 40 Mad. 793, 22 C. L. J. 589 
and 20 All. 78. I am, therefore, reluctantly 
compelled to reject this application and to 
hold that though the order of the court below 
upon the application to set aside the ex-parte 
decree, which was on the face of it barred 
by limitation, in erroneous inlaw, it is not 
open to this court to interfere in the 
exercise of its revisional jurisdiction under 
Section I lo of the Civil Procedure Code. 

I dismiss the application, but having 
regard to the peculiar circumstances of the 

ponden^ inC ^ ^ 00515 t0 1116 res ' 

Appeal dismissed. 
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Abdul Raoop, J. 

King-Emperor .p etitj( 


N(Uir Sin S h .Accused-Respon 

A pSi- SL !? of , 1923 dccided 

SoUtary confinement cannot be award*. 

Petitioner was not represented. 
Respondent was not represented 

Order of the High Court:- One Nazir < 
v^convtcted by Sardar MuhamS I 
Khan, Magistrate 1st Class, under Sectio 

to *?£"*** XI 0f 1878 was S, 

inrl C If hteen raonths ’ rigorous imprisonr 
including one month', rfitury ZfE 


On appeal to the Sessions Judge the sentence 
was reduced to o.ie year’s rigorous imprison¬ 
ment including one month’s solitary confine¬ 
ment. The Superintendent of the District 
Jail at Delhi questioned the legality of the 
sentence of solitary confinement and drew 
the attention of the learned Sessions Judge 
to the provisions of Section 73, Indian Penal 
Code. The learned Sessions Judge makes a 
reference to this court and asks for the 
expression of an opinion whether the sentence 
of solitary confinement can be awarded on 
conviction under the Arms Act. He refers 
to an order of a learned Judge of the Chief 
Court made on the 3rd of August, 1915, in 
Criminal Revision No. 883 of 1915 and says 
that he maintained the sentence of solitary 
confinement in the present case on account 
of the abovementioned order of the Chief 
Court. Section 73, Indian Penal Code, 
provides that “ Whenever any person is 
convicted of an offence for which under this 
Code the court has power to sentence him 
to rigorous imprisonment, the court may, by 
its sentence, order that the offender shall be 
kept in solitary confinement etc etc." 

It has repeatedly been held in various 
cases thuc solitary confinement cannot be 
awarded for offences under Special or Local 
Acts for according to clear provision of 
Section 73 of the Indian Penal Code solitary 
confinement can be awarded only fot 
offnnees under the Code, see for example 

(1) 17 P.R., 1889 Cr. (2) 20 P. R 1«70 

i 3) u 4R r R ' 1875 Cn ( 4 ) 24 P. R* 1879 

1 therefore, hold that the sentence of 

solitary confinement in this case was illegal 
and must be set aside. 

Sentence modified. 


Zafar Ali, J. 

Allah Dad and others,, .Convicts—Petitioner 

v. 

Th ‘ Cro “"‘.. 

,£*K* V ’ No - a5 ?. o( »923 decided on 5th Ala' 

l r hC rev 1 ,s,on of ‘ h e order of Scssior 
Judge, Gujranwala, dated the 12th January, 1923 

(a) Penal Cade , S. 35J—ResisUnce ‘a ill** 

™Py VP SMp,atdM 

jets; 

p°n to do so, and the executing court, thcrefn. 
* W ^ fant of attachment of i£ 
property and with this warrant the bailiff 

W..h „V«„ to aS 
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&aghbir Singh 

there attached his cattle, and lhc accused rescued 
the same, and caused slight injuries while so 
rescuing, Held that a supraidar is not a receiver 
appointed by court and therefore, the provisions 
of the Cede of Civil Procedure relating to a Recei¬ 
ver appointed by court do not apply to a supraidar. 
Therefore, the warrant was illegal and the 
sapurdar and his partisans were competent to 
resist the removal of his cattle from his house, 
and were not guilty of any offence if in the exer¬ 
cise of that right they inflicted slight injuries to 
the companions of the bailiff, 'll C. W. N. 
836, Foil. [P. 668 Col. 1 & 2.] 

(b) Penal Code, S. 147—Charge should clearly 
state the common object—Cr. P. Code. S. 221. 

In the case of rioting it is necessary that the 
common object of the unlawful assembly should 
have been clearly stated in the charge [P.668Co!.2] 

Hafiz Abdul Latif, Vakil for Petitioners. 

Respondent was not represented. 

Judgment :—Criminal Revisions Nos. 256 
and 672 of 1923 arise out of the same case 
and both will be disposed of by this judgment. 
The petitioners, 15 in number, have been 
convicted under Sections 147 and 353 
coupled with Section 149, Indian Penal Code, 
of rioting and assault on a public servant, 
i.e., a bailiff. It appears that Allah Dad, 
lambardar -petitioner was the sapurdar of the 
attached property of a judgment-debtor, 
but failed to deliver it when called upon 
to do so; The executing court, therefore, 
issued a warrant of attachment of his 
moveable property and with this warrant the 
bailiff along with some seven men went to 
his residence and there attached his cattle. 

As he was proceeding to remove the cattle 
a number of men appeared on the scene and 
rescued the same. The bailiff was not 
hurt but his companions received sligh t 
injuries. 

One of the grounds of appeal was that the 
warrant of attachment was illegal; but this 
is not touched by the learned Sessions Judge 
who throughout his judgment speaks of 
Allah Dad as judgment-debtor. It is clear 
.hat the court executing the decree was not 
competent to issue a warrant for the attach¬ 
ment of the property of the Sapurdar. Sapur¬ 
dar is not a receiver appointed by court 
md, therefore, the provisions of the Code 
>f Civil Procedure relating to a receiver 
appointed by court do not apply to a 
Sapurdar to whom attached cattle or other 
irticles are made over by the bailiff. There¬ 
fore, the warrant was illegal and the Sapur¬ 
dar and his partisans were competent to 
'resist the removal of his cattle from his 
house, and were not guilty of any offence 
if in the exercise of that right they inflicted 
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slight injuries to the companious of thel 
bailiff. “ Where a warrant issued under] 
Section 96 of the Criminal Procedure Code 
was illegal, it was held that the accused, 
eight in number, who used criminal force 
upon the Sub-Inspector of Police and his 
companions to prevent them from executing 
it, were justified in doing what they did 
in the exercise of the right of private 
defence.” 11 C. W. N. 836. In the present 
case it appears that some trouble was 
apprehended and therefore the bail iff took a 
number of men with him in order to over¬ 
come resistence. But the petitioners do 
not seem to have exceeded their right of 
private defence and as they did not cause 
hurt to the bailiff or use criminal force to 
him it cannot be said that they were guilty of 
the offence defined in Section 353, Indian 
Penal Code. ' 

Another point that may be noticed here 
is that the particulars of the offence under 
Section 147, Indian Penal Code, were not 
stated in the charge framed against the 
accused. The charge runs as below:— 

“That you.assaulted and snatched 

the attached cattle of Allah Dad from the 
bailiff Allah Jawaya and thereby committed 
an offence punishable under Sections 353 
and 147-149, Indian Penal Code." 

In 22 Cal. 276 it was held that “ before 
a conviction can properly be maintained for 
the offence of rioting it is necessary that 
there should be a clear finding as to the 
common object of the unlawful assembly 
and also that the common object so found 
should have been stated in the charge in 
order that'the accused person might have an 
opportunity of meeting it." I 

Having regard to all that is stated above 
the convictions cannot be upheld. There¬ 
fore I accept the petitions and acquit the peti- 
tioners and discharge them from their bail 
bonds. 

Revision accepted, 

* 1924 LAHORE 668. 

Lu.msdbn, J. 

Raghbir Singh .Plaintiff— Petitioner. 

v. 

Singh Ram .Defendant—Respondent 

C.R. 286 of 1923 from Small Cause Court Judge, 
Soncpat. 

Provincial Small Cause Courts Act, Sch. II, Art. 
35 (it)—Suit to recover silver given to defendant to 
prepau ornammU • 
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1 Plaintiff sued to recover Rs. 60-9-9 with 
interest being the value of certain silver made 
over by him to the defendant for conversion into 
ornaments and misappropriated by the latter. 
Plaintiff had brought a criminal case under S. 406 
Penal Code, and obtained a conviction in the 
trial court which was set aside on appeal. 

Held: th3t the Small Cause Court had no 
jurisdiction to entertain the suit in view of the 
provisions of Art. 35 Clause ii, though the claim 
was restricted to the value of the silver and did 
not include any prayer for damages. 48 Cal. S79, 
67 I. C. 305 and 59 I. C. 593, Foil. [P. 669 Col. l.J 

Shama'tr Chand for the Petitioner. 

Nemo for the Respondent. 

Judgment: —Plaintiff sued to recover 
^ s * 60-9-9 with interest being the value of 
certain silver made over by him to the 
defendant for conversion into ornaments and 
misappropriated by the latter. It appears 
that plaintiff brought a criminal case under 
Section 406, Indian Penal Code, and obtained 
a conviction in the trial court which was set 
aside on appeal. The present suit was tried 
as a Small Cause Court case and was 
dismissed with costs. 

It is urged on revision that the Small 
Cause Court has no jurisdiction to entertain 
the suit in view of the provisions of Article 
35 clause ii of the Second Schedule to the 
I rovmcial Small Cause Court Act. The 
defendant is not represented but I have little 
hesitation in holding that this objection must 

l SU fu Ine u' The clause “ question was 
added by the amending Act of 1914 and 

appears to be fully applicable to the present 

ase even though the claim was restricted to 

he value of the silver and did not include 

any prayer for damages. 48 Cal. 879, 67 I.C. 

ind St ** 59 ' C ’ 593 are analogous cases 
tioner theSC authorities support the peti- 

I hold, therefore, that the Small Cause 
Court had no jurisdiction to hear the cas > 
The order passed is ultra vires and must 
consequently be set aside and the claim tried 

ipoieS ?f COmpet , ent jurisdiction. The 
£ ac <* p ? d but in the circums¬ 
tances I make no order as to costs. 

A pplication allowed. 

1924 LAHORE 669. 

Moti Saoar, J. 

Ram .Convict-Appellant. 

V* 

The Crown . D . 

Pr A M o.n ..respondent. 


Penal Coic % S. 376—Uncorroborated testimony of 
the zootnoji not sufficient—Evidence of resistence by 
the woman is a good guide to determine her consent 
or want of Consent. 

Where there ii no independent evidence in 
support of the statement of the complainant that 
she was raped by the accused it would be most 
dangerous to base a conviction on her uncorrobo¬ 
rated testimony alone; the first and foremost 
circumstance that can be loo*ked for in cases of 
rape is the evidence of resistance which one would 
naturally expect from a woman unwilling to yield 
to a sexual intercourse forced upon her. Such a 
resistance may lead to the tearing of clothes, the 
infliction of personal injuries and even injuries on 
her private parts. Where there is absolutely no 
evidence on the record of any struggle having 
taken place nor were marlcs of any injuries found 
on the person either of the complainant or of the 
accused, Held that the accused cannot be said to 
have had connection with the woman without her 
consent. [P. 670 Col. 2.] 

Lala Ram Chand Manchanda for the Appel¬ 
lant. 

Sardar Kluirak Singh for the Government 
Advocate for the Respondent. 

Judgment This is an appeal from a 
conviction under Section 376 Indian Penal 
Code. The appellant Mahla Ram has been 
found guilty of raping one Mt. Raj Bibi while 
travelling in a railway compartment, and has 
been sentenced to five years rigorous impri. 
sonment including three months solitary 
confinement. 


1929 M R n u 00 the 21st Dumber, 
1922 Mt.Raj Bib was travelling from Lahore 

to SiManwah. When the train reached Toha 
. ek Singh the other women who were travel¬ 
ing in the same compartment got down and 

wlL^h^ra- 801 m -° the - ame COm P artm ent 
when the train was m motion. When the train 

had left the station it is alleged that the 

accused caught hold of Mt. Raj Bibi. who was 

sittmg dose to the widow, dragged her down 

the bench and tucking up her loin cloth 

orefiy raped he* When the train reached 

bLw n at /°D £ Daha "'vala the guard 
Bhagwan Das (P. W. 4) came out and hear- 

mg some cries went to the compartment in 

Hi T aMeged t0 have **** 

C f ° und woman lying on the 

“ accused P« ck ‘ng up his loin 

doth which was untied. The woman was 

and abusing the accused. One Ab- 
ddla Khan, a lambardar (P. W. 5), who was 

t dj ° ining carria g e » also came 
out and stated that he had heard the woman 

andhT?'i The accused was a t once arrested 
and handed over to the police when the train 
arrived at Sharkot station. He was 
under Section 376 of the 
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Code and sentenced on conviction as above 
indicated. 

The evidence is support of the prosecut ion 
story as set out above consists of the state¬ 
ments of Bhagwan Das (P. W. 4), Abdulla 
Khan (P. W. 5) and Mt. Raj Bibi herself 
who is said to have been raped. Bhagwan 
Das and Abdulla Khan are not eye-wit¬ 
nesses of the crime and their evidence is 
therefore not of very great importance. 
Abdulla Khan has testified only to the fact 
that he heard some cries from an adjoining 
carriage. Bhagwan Das has stated that 
when the train stopped at Dahanwala station 
he went to the compartment in which Mt. 
Raj Bibi was travelling and found her weeping 
and abusing the accused. 

The accused admits that he had sexual 
intercourse with the woman but contends 
that he has not been guilty of any offence 
inasmuch as the intercourse was with the 
consent of the complainant herself. He has 
stated that he got into the compartment in 
which Mt. Raj Bibi was travelling in a hurry 
and that he did not notice that it was 
a female compartment. He has further 
stated that the woman asked him for some 
money which he at first refused, and that 
she then herself suggested to him that he 
could have sexual intercourse with her to 
which he consented and paid her two eight 
annas pieces in return. He has also stated 
that the woman had a boil on her breasts 
and that when he pressed them she scream¬ 
ed out in pain. 

The accused has produced some witnesses 
in defence, some of whom have stated that 
when he was arrested he at once said that 
he had sexual intercourse with the woman 
with her consent and that he had paid her 
some money, while others have stated that 
the woman did not bear a good character 
and that she had been living at Lyallpur in 
a chakla. The sole question for determina¬ 
tion in the case is whether the accused had 
connection with the woman with or without 
her consent, for it is obvious that if it was 
with her consent no offence was committed, 
while on the other hand if it was without 
her consent he would be clearly guilty of 
rape under Section 376 Indian Penal Code. 

In my opinion the evidence on the record is 
most inconclusive and it is impossible to hold 
that the woman was not a consenting party. 
■There is no independent evidence in support 
of the statement of the complainant and it 
[would be most dangerous to base a convic¬ 


tion on her uncorroborated testimony alone 
As observed by Dr. Gour in his well-known 
treatise on the Penal Law of India the first 
and foremost circumstance that can be look¬ 
ed for in cases of this kind is the evidence of 
resistance which one would naturally 
expect from a woman unwilling to yield 
to a sexual intercourse forced upon her. 
Such a resistance may lead to the tearing of 
clothes, the infliction of personal injuries and 
even injuries on her private parts. In the 
present case there is absolutely no evidence 
on the record of any struggle having taken 
place nor were marks of any injuries found! 
on the person either of the complainant or of 
the accused. In these circumstances lam 
unable to hold that the accused had 
connection with the woman without her 
consent. 

I accordingly accept the appeal and acquit 
the accused. 

Appeal allowed. 

1924 LAHORE 670. 

Zapar A LI, J. 

Allah Baksh .Accused—Petitioner. 

v. 

King-Emperor .Respondent 

Criminal Rev. No. 380 of 1923 decided on 12th 
May, 1923 from the Subordinate Judge Gurdaspur, 
dated 16th February, 1923. 

Punjab Municipal Act (1911) S. 155 —Long use 
though prohibited is no offence. 

The section contemplates only recent and 
temporary breach of the rules and the person 
prosecuted thereunder can successfully .plead 
that he had been using the premises for the 
purpose objected to for a long period. [P. 671 Col. 2.] 

joti Sarup for the Petitioner. 

Shamair Chand for the Respondent. 

The facts of this case are as follows :— 

(1) The Municipal Committee of Dera Balia 
Nanak filed a complaint against Allah 
Bakhsh Khoja under Section 219, Municipal 
Act, alleging that the accused had collected 
a store of raw hides in his house situate 
within the local limits of the municipality 
which storage of raw hides emitted bad 
odour and was dangerous to public health. 

(2) That the accused in spite of several 
notices having been served upon him^ failed 
to comply with the directions of the said 
Municipal Committee to remove the offensive 
material from his house. 

The accused, on conviction by Pandit Siri 
Kishen exercising the powers of a Magistrate 
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of the first class in the District, was 
sentenced, by order dated September 15th 
1922, under Section 219, Punjab Municipal 
Act, to a fine of Rs. 20 or in default to 
undergo simple imprisonment for a week. 

The proceedings are forwarded for revision 
on the following grounds :— 

Various points have been raised in this 
application but the main ground is that no 
valid direction was given, disobedience to 
which would be punishable under Section 
219 of the Act. The applicant was given a 
notice, which purported to be issued under 
Section 155, calling upon him to remove 
some raw hides from a certain building 
within two days. The applicant might 
have been liable to punishment under 
Section 155 for keeping the raw hides in the 
building, and he might also possibly have 
been liable to punishment under"Section 121, 
but Section 155 does not authorise a Commit¬ 
tee to issue a notice for the removal of any 
offensive material. 1 have been referred 
to Section 115 of the Act, but I think it 
is very doubtful whether any notice of the 
kind could legally be issued under that 
section. The section appears to relate 
to an act wh.ch has to be done to the 
material of the building or to the land. ■ 

The case is very similar to 4 p, R, 1 894 
and it is clear that if the notice was 
unlawful no conviction can be maintained. 

1 recommend that the conviction and sen¬ 
tence be set aside. 

Order of the High Court :-This is a refer¬ 
ence by the learned Sessions Judge, Gurdas- 
pur^under Section 433, Criminal Procedure 

The accused Allah Bakhsh has been 
convicted and fined Rs. 20 under Section 
^Punjab Municipal Act 1911 , on 
the find mg that he kept in a building within 

^™ tS ° f the ^ Nanak municipal" 

Sn la 6 as well as the convic- 

5 hi ^ Section 219 ’ ,he notice that 
d been issued to the accused before filing 

?55 T Jro pUr P°, rted t0 be under Section 
norV V conceded that the accused could 
nS * convicted under Section 2 1 9 as it is 
not apphcable to the facts of the case and 

X~rrr ho i th?de ^ s 

Mudf of the Municipal SmteeTt Z 
conviction can be altered to one under Sec 
Uon 155. But the Committee had 


nor was it necessary to issue a notice under 
that section according to which the act of 
keeping offensive materials in a building or 
land renders the owner or occupier thereof 
liable to the_ punishment of a fine. Further, 
Section 155 occurs under the heading 
• Scavenging and House Scavenging ” and is 
intended to impose on all owners or occupiers 
of buildings or lands within a Municipality 
the duty of keeping the same in a sanitary 
condition on pain of fine. No notice is 
necessary as a condition precedent for pro¬ 
secuting those who violate ordinary rules of 
sanitation but the section contemplates only 
recent and temporary breach of the rule' 
and the person prosecuted thereunder can 
successfully plead that he had been using the 
premises for the purpose objected to for a 
long period. The accused in the present casei 
is a khoja by caste and states that he deals 
■n raw hides and had been using the 
building ,n question for many yeare for 
stonn,, the same therein. If this were true 
Section laa would not be applicable. lam, 

he'l a ° r % 0 £ 0P,n,0n that th - view t^en by 
the learned Sessions Judge is correct and the 

com,c,,„ n and sentence are, accordingly, 

Reference accepted. 

1924 LAHORE 671. 

Moti Saoar, J. 

The firm Phaggu M ai Mata D{n . 

ment-debtors—Appellants. 

Judge, Ambala. dated the 29th f^ ator Subordinate 
(air p • ,a “U thc 29th January, 192a. 

stay is affealable—C. p! Cod, 

property^" ewcu?,oJ° of “a Vec'rcf ‘ d mmoveable 
pendency of an appeal in th,. u ? ^ nn S the 
Order 41 Rule 6 the cfvil”? C ° urt u "der 
>s appealable as a de crC e o r ,“ CCd “ rc Codc 

appeal No. 687 of ( aIi f- ' 47 ‘ Civil 

[P. 67U Col. 1.] f ° ,U lc> C - W. N. 432 Dist. 

(b) C. P. Codi % O. 1 R a t?\ ri 

m ZlTJoZ d *: co,,rl ,s ' b0 " :d, °& “ 

Of an order 'for lhf^lc 2?- the C0Urt in * hc cas « 
m execution of a decree - f ll ? mov * ublc property 
appeal is pending from such i U ' WhUrc a " 
sale on thc applied ofL , C ’ ‘° stu y thc 
on such terms .as to £*ivino * h Jud S m *nt-ilebtor 
as the court thinks 8 ° r 0,h cr\vise 

disposed of. [p. 6 72 Co? a] ‘ hc nppcal is 

M 1 * l aS T ^ the Appeallants 
Manohar Lai, Advocate for the Respondent 
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Ji ulgment :—The Senior Subordinate Judge 
of Ambala has refused to stay a sale of 
immoveable property in execution of a decree 
during the pendency of an appeal in this 
court under Order 41 Rule 6 of the Code of 
Civil Procedure, and the judgment-debtors 
have appealed. 

It appears that the respondent Rai Baha¬ 
dur Benarsi Das obtained a decree for 
Rs. 13, 827-9-6 against the present appellants 
which was put into execution, and certain 
immoveable property belonging to the judg¬ 
ment-debtors was attached. The defendant- 
judgment-debtors preferred an appeal against 
this decree to this court and along with the 
memorandum of appeal filed an application 
under Order 41, Rule 5, Civil Procedure 
Code, for the stay of execution proceedings. 
The application came up for hearing before 
the Chief Justice who rejected it on the 18th 
November, 1922, and ordered that the judg¬ 
ment-debtors should apply to the executing 
court for the stay of sale after the 
property had been advertised for sale under 
order 41 Rule 6 (2) of the Code of 
Civil Procedure. The property having been 
advertised for sale, the judgment-debtors put 
in an application for stay which was summari¬ 
ly rejected by the Senior Subordinate Judge 
by an order which was couched in the fol¬ 
lowing terms 

•• The applicant is present. The proceed¬ 
ings as regards auction sale cannot be stayed. 
The applicant can get an order for stay of 
the auction sale from the High Court of 
Judicature at Lahore.” 


A preliminary objection is raised by Mr. 
[anohar Lai on behalf of the respondent 
nt the order is not appealable. In my 
,inion there is no force in this preliminary 
section, and it must be overruled. It was 
•Id by Scott Smith, J., in Civil Appeal 
'o 6S7 of 1922 that an order refusing to 
ay a sale of immoveable property in execu- 
jn of a decree during the pendency of an 
,oeal in this court under the provisions of 
,-der 41, Rule 6 (2) of the Civil Procedure 
ode was appealable as a decree under Sec- 
)n 47 of the Civil Procedure Code. No 
.thorny has been cited to the contrary and 
• q \y 432 on which reliance has been 

iced by the learned counsel is not exactly 
noint I see no reason to differ trom the 
,inion of Mr. Justice Scott Smith and 1 hold 
.at the order is appeable. 

On the merits there can be no manner of 
,ubt that the order is erroneous and must 
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be set aside. Under Order 41, Rule 6 (2)1 
the court in the case of an order for the sale 
of immoveable property in execution of a 
decree is bound, where an appeal is pending 
from such decree, to stay the sale on the 
application of the judgment-debtor on such 
terms as to giving security or otherwise as 
the court thinks fit until the appeal is disposed 
of. 

I accept the appeal and, setting aside the 
order, remand the case to the Senior Sub¬ 
ordinate Judge with a direction that he 
should pass fresh orders in accordance with 
law. No order as to costs. 

Appeal allowed. 
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Moti Sagak, J. 

Kanwal Nabh .Accused—Petitioner. 


v. 

The Crown .Opposite Party. 

Criminal Rev. No. 474 of 1923, dated 1st June, 
1923, revising the Order of the Dt. Magistrate 
Lahore, dated 23rd February, 1923. 


Criminal P. C, S. 118 —Sufficiency of surety to be 
tried by Magistrate himself. 

It is not competent to a magistrate who has 
passed an order under Section 118 to delegate to 
another e . g. the Superintendent of Police, the 
duty of the enquiry into the sufficiency of the 
security tendered, but should make such inquiry 
himself, 18 P. R. of 1906 Ref. [P. 673 Col. 1.) 


Kanliaiya Lai Gaiiba for the Petitioner. 

Lala Jai La 1 for the Crown. 

Judgment :—On the 27th of September, 
1922, one Pandit Kanwal Nabh was ordered 
under Section 118 of the Criminal Procedure 
Code by the District Magistrate of Lahore to 
furnish a bond of Rs. 2,000 with two sureties, 
who were to be jointly and severally 
responsible for the same amount, to be of 
good behaviour for a period of one year. 
An application for revision against this order 
was preferred to the Sessions Judge but 
dismissed on the 22nd of November 1922. 
The petitioner thereupon furnished two 
sureties, namely Mr. Miller and Mr. M. A. 
Khan, who agreed to stand security for him 
in the sum of Rs. 2,0)0 each for a period of 
jne year. On the 10th of February, 1923, 
Mr. M. A. Khan made an application to the 
:ourt asking that his security bond may be 
ancelled. The District Magistrate cancelled 
the bond on the 23rd of February, 1923, and 
ordered Kanwal Nabh to produce another 
surety in place of Mr. M. A. Khan. One Ram 
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Piara was produced as a surety but was 
not accepted, and the petitioner was 
remanded to custody until such time as 
he was able to produce a better surety. On 
the same date one Bhagwan Das, son of 
Manohar Lai, was produced as a surety. 
The District Magistrate ordered that the 
Superintendent of Police should hold an 
inquiry into the surety's suitability as 
regards his means, and to make a report as 

meantim* the 

petitioner was ordered lo remain in custody 
under Section 123 of the Criminal Procedure 
Code. 

Against this order a p titi on for revision 
has been filed to this court, and it has 
been contended that the order of the 
learned District Migistrate ordering the 
Super,ntendent of Police to hold an inquiry 
into the question of Bhagwan Das’s suitability 
as a surety was illegal and should beset 
aside. In my opinion this contention is well- 
founded and must prevail. There is amph 
authority for holding that it is not c .mpetelt 
to a Magistrate who has passed an order 
lundcr Section 118 of the Code of Criminal 
IProcedure to delegate to another the duty of 
enquiring into the sufficiency of the s-curitv 
[ endered, bu, should make suc h *£3 

Uxlf, |g P. R, of 1906. ButT is 

surety tll L SUch tim; as a su ' la M= 

in S ff J ’ a<XUScd must remain 

extmutat'ff , a d“ P “, th u ‘‘H’fc.tbn ,o this 
extent that the order of the learned Distriri 

1923 ad!* t, te c the 23rd of February 
If ' askln S Superintendent of Police to 
make inquiries shall be set «\a , 7 V 0 

District Magistrate shall be dire fed to 't 
those inquiries himself In III nuke 
the accused shall remain in\lu d ~ e 

On the 1st of March, 1923 th* * 
was released on bai hv \, P i " er 

after die arguments had been’ hS X 
accused was dirert*»,i „ nearU the 

on the 1st of June 1923 before me 

The petitioner has failed to'nufin^^ ° rderS ' 
and his counsel Mr !,? in a PP ea ™nce, 

that he dousTot know wh« hL V’ ' el ' S mC 

h, S client. . I order ,ha, 


to show cause Why the bail lf ety 

be forfeited. bond 8hould not 

application allowed. 
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Moti Sagar, J. 

Mt. D'gmn Dili and others .Defendints— 

Appellants, 

v. 

Rahamat Klum .Piaintiff-Respondent. 

fr?m A ih V °' i 479 ° f t9 ? JeciJ ‘-J on 6th June, 1923 
from the decree of Additional District Judge, 
Gujranwala, dated the 15th December, 1922. 

as 10 ■ effect¬ 
ed by Mai only Act IX of IS75. 

The Muhammadan Law of marriage is left 
entirely untouchcJ by the provisions of the 
MajontyAet. Minority under the Muhammadan 
Daw terminates on completion of the fifteenth year 

attaire e | ry „' L Uh f mm5d:,nof sounJ minJ who has 

attained puberty may enter into a contract of 
to the a nrn C - n ’ f ^ °u She ‘ S a min0r according 

6°d coi T] s,ons c ,nJian • Majoril y Act - (P 
Shuja-nd-Din Advocate fur the Appellants. 
Abdul Ghaut Ad vacate for the Respondent. 

Judgment This appeal arises out of a 
suit for restitution of conjugal rights brought 
by one Rihrrut Khan, a head cinstable of 
police, against Mt. Begum B.bi, daughter of 
one Hayat, who is also a defendant in the 
case The other three defendants were th- 
mother and certain other relations and an 

ZTr u aS Praycd for a S ainst them and 
the father Hayat on the allegation that they 

were graining the girl from returning to 

her hasband. The suit was resisted on the 

of°th" d I'lf' B ^'T Bibi was not ‘he wife 
° f P !aint ‘ ff a " d that she had been forced 

J! h * r tbumb im pres$ian on the marriage 
register with aut any nika'i being performed 
between the parties. The trial *cmirt fuu^d 
in favour of the defendant and dismissed 
the ^.ntff's suit. On appeal the learned 

came to a contrary conclusion 
and held that a marriage between defendant 

h!h>d Thl “ P ' a i ntiff h ld ’ been fu »y es tab- 
i b h d ' The su,t for restitution of conjugal 
rights was accordingly decreed, andean 

Zn?ff° n WaS 8ramed in favour the 
film f a8amst defendan ts 2 to 5 restraining 
them from preventing defendant No. 1 from 
returning to her husband. 

Agamst this decision a second appeal has 
been preferred to this court by the deter! 

beh th d 'l b ' en conten ded on their 
behalf that the finding of the court below on 

marriaue T ° f t W factum and v ‘‘>'dity of 
marriage IS erroneous and should be set 

force 1 my ° P u i0n this “option has no 
foree and must be overruled. The learned 

District Judge after a full consideration of 

fhe evidence has found, and it has ?£$* 
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disputed before me, in this court, that at the 
time when the marriage is alleged to have 
taken place the girl had reached the age of 
puberty and was sui juris under the Muham¬ 
madan Law. The learned District Judge 
has also referred to certain circumstances 
in his judgment, which in his opinion, 
unmistakably point to the fact that the girl 
eloped with Rahmat Khan of her own free¬ 
will and that she was a consenting party to 
the marriage which she subsequently con¬ 
tracted with him. Her allegation that she 
was forced to put her thumb impression in 
the nikah Register has not been believed 
and it has further been held that the evidence 
as to her previous marriage with one Allah 
Dad was false. These findings are clearly find¬ 
ings of facts and cannot be questioned in 
second appeal. 

It has been contended by Mr. Shuja-ud-Din 
that the girl at the time of her alleged 
marriage was a minor, and that therefore, 
her marriage with the plaintiff Rahmat 
Khan even if it did take place was not a 
valid marriage in the eye of the law. This 
argument entirely loses sight of the fact that 
the Majority Act IX of 1875, which regulates 
the age of majority in India does not apply 
to matters relating to marriage, dower and 
divorce, and that the Muhammadan Law of 
marriage is left entirely untouched by the 
provisions of this Act. Minority under the 
Muhammadan Law terminates on completion 
of the fifteenth year and there can be no 
manner of doubt that every Muhammadan of 
sound mind who has attained puberty may 
enter into a contract of marriage even if he 
or she is a minor under the provisions of the 
Indian Majority Act. I do not see any force 
in this contention and must therefore over¬ 
rule it. 

There is, however, no justification for a 
decree for injunction being passed against 
appellants 2 to 5. There was no issue on 
the question as to whether these defendants 
were restraining defendant No. 1 from 
returning to her husband, nor was there any 
evidence produced in supp >rt of this allega¬ 
tion. I do not think that in the absence of 
any evidence the court was justified in pass¬ 
ing a decree for injunction against appellants 
2 to 5. I accordingly accept the appeal in so 
far that the decree for injunction granted to 
the plaintiff against appellants 2 to 5 should 
be set aside, but the decree for restitution of 
conjugal rights against defendant No. I 


should stand. Parties shall bear their own 
costs throughout. 

Appeal allowed in part. 
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Harrison, J. 

Nand Singh .Defendant—Appellant. 

v. 

Mahant Pratap Das and another .PIffs.— 

Respondents. 

S. A. No. 534 of 1923 decided on 19th June, 1923 
from the decree of the District Judge, Ludhiana, 
dated 30th November, 1922. 

T. P. Act, S. 10—Applies to the Punjab. 

The fact that the agriculturists as a whole are 
restricted by certain definite rules from disposing 
of their ancestral land is no reason why an absolute 
bar against alienation of gifted land should be 
recognized and enforced. 

Section 10 embodies an equitable principle which 
applies to the Punjab. [P. 675 Col. 1.] 

Dev Raj Sawhney for the Appellant 

Nand Lai for the Respondents. 

Judgment Dasondhi and others were 
originally shown as tenants,-at-will of a large 
area of land under Mahant Partap Das. A 
dispute arose between them and on appeal 
from an order refusing to make a mutation 
in their favour, the Mahant agreed to 
relinquish a portion of the land and to allow 
their names to be entered as full owners 
subject to a condition which he imposed that 
they were to be absolutely debarred from 
making any sort of alienation. The other 
portion was given up to the Mahant. In 
spite of the condition the defendants in 
this case mortgaged the land. The 
Mahant sued for a declaration that the 
mortgage-deed was null and void, and was 
given a decree by the District Judge. 

On second appeal it is contended that 
Section 10 of the Transfer of Property Act 
renders the condition a dead letter and 
that the Mahant cannot enforce it. The only 
question is whether Section 10 embodies 
a principle which should be applied to the 
Punjab.* It cannot, I think, bei seriously 
contended that the rule there laid down 
does not embody a principle, nor can it be 
shown that it is not a sound and equitable 
principle. The District Judge has taken 
the view that because alienations are restrict¬ 
ed under the Customary Law of the Pun¬ 
jab such or similar restrictions should be 
recognized in spite of anything contained m 
the Transfer of Property Act. This, however, 
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is not quite the point. Alienations are, no 
doubt, restricted under the Customary Law 
so far as ancestral land is concerned but 
they are not absolutely forbidden and under 
certain circumstances alienations are vaild 
and good. The condition here imposed was 
an absolute restriction in perpetuity on every 
sort of alienation for any purpose by the 
donees of the land, and the fact that agri¬ 
culturists as a whole are restricted by certain 
definite rules from disposing of their 
ancestral land is no reason why an absolute 
bar of this sort should be recognized and 
enforced. I find that Section 10 embodies 
an equitable principle which applies to the 
Punjab, 

I, therefore, accept the appeal and dismiss 
the plaintiffs suit. Under the circumstances 
1 leave the parties to bear their own costs. 

Appeal allowed. 
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Campbell, J. 

Richpal and others .Defendants— 

Appellants. 

v. 


Mula . .Plaintiff—Respondent, 

Civil Appeal No. 619 of 1923 decided on 15th 
January, 1924 against the decree of the District 
Judge of Kamal, dated the 20th December, 1922. 

Punjab Act (II of 1 920), S. 6—Suit by heirs 
against appointed heir not barred. 

The section deals only with the case of an 
allegation that the appointment of an heir is 
contrary to custom. Where plffs. sued for posses¬ 
sion as heirs, and were resisted by deft, on the 
ground that he was an appointed heir, Held that 
the section did not bar the suit. [P- 675 Col. 2.] 

yagan Nath for the Appellants. 


Sltamair Chand for the Respondent. 

Judgment Oround of appeal No. 3 it 
which it was contended that the Lowei 
Appellate Court erred in allowing additiona 
evidence to be produced is not now pressed 
and the only point for decision is whethei 
the plaintiffs were debarred from suing by 
Section 6 of the Punjab Act II of 1920. 

The suit concerned the land of one Ballu 
deceased. Ballu’s great-great-great grand¬ 
father was Parlu and the parties to the suit 

Zrb f« d ,f“ nd T ° f ParIu - After the 

death of Ballu’s widow Mt. Jiwni, the [and 
was mutated m the name of Richpal, 
defendant No. 1. The plaintiffs came So 
court asserting themselves to be reversionary 
heirs and saying that the mutation in favour 


of Richpal was wrong, that Richpal claim¬ 
ed to have been adopted by Mt. Jiwni, 
widow of Ballu, that in fact he was not so 
adopted and that Mt. Jiwni had no power to 
adopt a son. Richpal pleaded that he was 
adopted by Ballu before his death and both 
the courts below concurred in holding that 
Richpal had not been adopted by Ballu. 

The Lower Appellate Court considered the 
question of whether Section 6 of Act II of 
1920 barred the suit and decided that it did 
not, because the section deals only with the 
case of an allegation that the appointment of 
an heir is contrary to custom, whereas the 
plaintiffs had sued for possession, as heirs, 
and were resisted by Richpal on the ground 
that he was an appointed heir. An additional 
reason might have been given, namely', that 
under Section 5 of the Act nothing in the Act 
is to apply to any appointment of an heir by 
a female, and, if this suit was one by colla¬ 
terals to contest the appointment of an heir, 
on the ground that the appointment was con¬ 
trary to custom, it manifestly was a suit to 
contest the appointment of an heir by a 
female. 

There is no force in this appeal and it is 
dismissed with costs. 

Appeal dismissed. 
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Ram Chand and others .Accused- 

Petitioners. 

v, 

J eUt Ram . Complainant— Respondent. 

Cr. Rev. No. 665 of 1923 decided on 15th June 
1923 for revision of the order of District 
Magistrate Muzaffargarh, dated the 2th 
January, 1923. *^ tn 

i CT /j C ? < le ' - so (^) Notice of appeal under 
should be given to accused though no exbresss fit' 
sion c x ,sts-Cr. P. Code S. 422 P pT0Vl ' 

•SC «™ p r„; s E£*g*s t 

WWrf. that although there is no express provision 
nevertheless on the principle audi altercZTt, 

Lala Har Gopal, Vakil for the Petitioners. 
Respondent was not represented. 

''~Z ln dischar S' n 8 certain accused 
persons under Section 245, Code of Criminal 

Procedure, a Magistrate of the 3rd class in 

District ordered under 
Section 250 that the complainant should pay 
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R». 5 asc ompensation to each of the accused. 
An appeal was preferred to the District 
Magistrate under Section 250 (3) and was 
disposed of in favour of the appellant without 
notice to anyone and the order for the 
payment of compensation was set aside. 

If S.cli <n 250 (3) be read with Section 422 
it will be apparent that the appellate cjurt, 
unless it was going to dismiss the appeal 
summarily was bxmd to issue notice to such 
officer as the Local Government might 
appoint. That officer in the present instance 
was the learned District Magistrate himself 
and in these circumstances 1 consider that it 
would have been proper to give a notice to the 
accused person. It was ruled in 29 Mad. 187 
chat, although there is no express provision, 
Jirecting that notice should in such cases be 
given to the persons to whom compensation 
h is been awarded, nevertheless on the princi¬ 
ple audi alteram pit' tan, the accused shiuld 
have n nice of the appeal in order that they 
<hould have an opportunity of supporting the 
order passed in their favour. Tne same view 
was taken by the Madras High Court agiin 
in 38 Mad. 1091 and expressed more forcibly. 

I accept the revision, set aside the order 
of the learned District Magistrate and 
direct him to hear the appeal again after 
giving notice to the accused person, Ram 
Chand and others. 

Revision auepted. 
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Mo 11 Saoak, J. 

Fattu . Judgment-debtor—Appellant. 

v. 

Ntinak Chand, .Decree-holder— Respdt. 

Mis. S. A. No. 697 of 1923 deciJcd on 2nd 
July, 1923 from the order of District Judge, 
Karnal, dated 9th January, 1923. 

Limitation Act , Art , \82—Part payment of decree 
amount entered in execution application amounts to 
ccn iji cati on—L i m i tat ion s aved—Limitation Act , 
S. 20- C. P. Code, O. 21, R. 2. 

If the part payment of a decree amount is 
entered in an execution petition presented within 
three years from the date of such alleged payment, 
it amounts, if the fact of payment is proved, to a 
certificate of payment under Order 21, Rule 2 
and will operate to save limitation under Section 
20 of the Limitation Act. *13 Cal. 207, Ref. and 
Poll. [P. 677 Col. 1.] 

Shamair Chaud, Advocate for the Appellant. 

Lain Ram Natid, Vakil for the Respond¬ 
ent, 

JudgMint :—This appeal arises out of 
execution proceedings, and the facts are 
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briefly these I n ly04 the respondent Nanak 
Chand obtained a money decree for Rs. 450 
and costs against the present appellant Fattu. 
A compromise was arrived at between the 
parties in 1909 whereby a sum of Rs. 50 
was paid down to the decree-holder and the 
balance was agreed to he paid by half-yearly 
instalments of 25 eaeb. It was further 
stipulated that if there was a default in the 
payment of two consecutive instalments the 
whole of the decretal amount Would become 
payable at once. In November, 1917, the 
decree-holder made an application for the 
execution of his decree stating therein that 
he had realized Rs. 275 out of court from 
the Judgment-debtor. This application was 
dismissed for default. In July 1920 he made 
another application for execution in which he 
stated that Rs. 320 had been realised out 
of cou.t. This application was again dis¬ 
missed by the MunsifF on the ground that it 
was barred by limitation under the twelve 
years rule. An appeal against this dismissal 
was filed in the court of the learned District 
Judge and the order of the learned Munsiff 
set aside and the case remanded to him for 
a decision on the other points arising 
therein. The application was again demis¬ 
ed on the ground that as no application for 
execution had been made within three years 
from the date of the compromise, it was 
barred by limitation under the three years’ 
rule. On appeal the learned District Jadge, 
following 43 Cal. 207, held that the 
certification of payment in the application 
for execution was sufficient compliance with 
the requirements of law as contained in 
Order 21, Rule 2 of the Civil Procedure 
Code and allowed execution to proceed. 

Against this decision a second appeal has 
been preferred to this court uuder Section 
47 of the Code of Civil Procedure, and two 
grounds have been urged by Mr. Shamair 
Chand on behalf of the appellant. Firstly, 
it is contended that as the application of 
1917 was made more than three years after 
the date of the compromise, it did not help 
to save limitation. His second contention is 
that the rule of law laid down in 43 Cal. 
207 is erroneous and has not been followed 
in subsequent rulings of the same High 
Court. He, therefore, argues that as the 
payments were not properly certified, a mere 
statement in the application for execution 
that the decree-holder had realised so 
much was not sufficent and that his 
application for execution made in < 1920 was 
clearly barred. Mr. Rama Nand -for the 
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respondent, on the other hand, contests both 
these propositions and says that his applica¬ 
tion was within time and that the payments 
made out of court saved limitation. A large 
number of authorities have been cit.-d on 
both sides by the learned counsel in support 
of their respective cintentions, and after 
carefully going through those authorities I 
am of opinion that the weight of autho¬ 
rity is in favour of Mr. Roma Nand and that 
the learned District Judge was right in 
holding that the application for execution 
certifying the payments already made 
amounted to a certifying under Order 21, 
Rule 2 of the Civil Procedure Code, which 
the court was bound to take notice of. The 
rule of the law decidable from the authorities 
cited at the bar appears to be that if the 
oart payment of a decree amount is entered 
in an execution petition presented within 
three years from the date of such alleged 
layment it amounts, if the fact of payment 
is p.oved, to a certificate of payment under 
Order 21, Rule 2 of The Civil Procedure 
Code, and will operate to save limitation 
under Section 20 of the Limitation Act. In 
the present case the payments were set forth 
in the execution petitions both of 1917 and 
1920 which it is alleged were presented 
within three years from the dates of the 
alleged payments. There is no particular 
form under Order 21, Rule 2 of the. Civil 
Procedure Code, in which a decree-holder 
must certify the payment to a court, nor is 
there anything prescribed in the rule as to 
the time within which and the manner in 
which the decree-holder must certify the 
payment. I, therefore, see no reason why 
the statement made in the petitions should 
not be accepted as a certificate of payment 
under clause (I) of the rule. The fact of 
payment, however, is disputed bythejude- 
ment-debtor in this case, and in these 
circumstances it seems necessary that the 
caurt should take evidence and come to a 
conclusion one way or the other whether 
payments had actually been made or not. 

"T' act of Payment is proved and is found 
that the payments were made within three 
years from the date of the present appli¬ 
cation, no qaestran of limitation would arise 
and the application would be clearly within 
The order passed by the court below 
remanding the case appears to be perfectly 
correct, and there are no grounds to interfere. 

1 he appeal fads and is dismissed wfth costs 

Appeal dismissed. 
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Lu.msde.v, J. 

Rnm .D.-fendint—Appellant. 

V. 

WarjsW and otliers .pia intiffs > ... Respon . 

Chum Lai and o//»r/-j..D.fjnd:ints J dents. 

, " -V No - ' 92 , of 1923 decided on 23rd July, 

i , thc dccrcc of Distr >ct Judge. Delhi 

dated 17th January 1923. 

J?). Evi f e nc* Act, S. 10\-Ancestral land-Durdcn 
on him who alleges it to be so—Custom (Punjab.) 

The party asserting the land to be ancestral 
must prove the fact, it not being possible to accept 

C ,°?J eCturCS as substitutes for proof. P 
R. 42 of 1910 Foil. [P.677 Col. 2] 

(b) Ct atom (Punjab)—Desertion by ancestors and 
resumption by deseendants-Proferty not ancestral. 

Where a village site was for a period of 2i 

years be chiragh and the fields unfilled and there- 

nroo ^ C , rtam of thc descendants of the previous 

cuK on thC Vilb 8 c commenced 

cu twation, Held that even assuming that they 

as hS 3 L rCS K n l < ; d u po ^ ession of the same land 

• s had been held by their ancestors, their posses- 
°"’>’ a rcaequisition and thc land was 
?P. 678 Col. u anCeS,ral chara cler. 2 Lah. 366 Foil. 

laSWr CW, Advocate for the Appel- 
J£ a ***** Nalh Val “l the Respond- 

Ct f . : ^ The Parties to this suit out 

Brahma 3ppea| arises *re 

TahsH‘of ^ P? C , hand P ur ^e Jhajjar 
lahs I of die Rohtak District. They are 

members of an agricultural tribe and it is 

dmitted that they follow custom. There is 

no dispute as to natural relationship, and the 

k wb q rh St,J J f T determi « a tion in this appeal 
Jf. Jitter the land m respect of whicKe 

plaintiffs seek a declaration is ancestral 

qua them. Such a question is one of the fact 

ut the appeal has been admitted on the 

ground that the finding arrived at by the 

ower court was not based on any evidence 

3 ? lere lecture. In p. R q 2 of 

down 5hat r t^lt ipS ° f thC P, ' ivy Cuuncil laid 

aown that the party asserting the land to he 

23? sr prove ^ fact * 

Kutesfo % 8 . meni « 

conclusion Sit Mhfa^case^hfproperty ha1 
not been shown to be ancestral. The history 
f the village shows that in 1840 all the 

Stor re o'f^ IUdi ^ Nath f £""• ** COI ™on 
tooTun fh * parties - ,eft the village and 
. Up , th * r e residence elsewhere. p or a 

Period of 25 years the village site was 
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be chiragh and the fields untilled. There¬ 
after certain of the descendants of the 
previous proprietors, including the son of 
Nathu Ham, returned to the village and 
commenced cultivation. It does not appear to 
me to be possible to distinguish this case 
from that reported as 2 Lah. 366, where it 
was held in similar circumstances that the 
land must be regarded as the self-acquired 
property of the persons who returned to the 
village 25 years after its desertion. There is 
nothing in this case to show that Kewal Ram 
actually resumed possession of the same land 
is had been held by his father Nathu Ram, but 
even if it could be assumed that he did, the 
possession was none the less a reacquisition, 
and the land was divested of its ancestral 
character. As Kewal Ram is not a common 
ancestor it follows that the plaintiffs cannot 
challenge an alienation made in respect of it. 

An attempt has been made to distinguish 
the authority quoted on two grounds, (a) that 
in this case the proprietors left the village 
because of famine, and (b) that they retained 
throughout the period of 25 years, the 
animus of returning. Neither of these dis¬ 
tinctions are of substance. It is not stated 
why in the case quoted the proprietors 
deserted their village but it may be assumed 
that it was for some similar reason while it 
can hardly be believed in the absence of any 
proof that famine conditions subsisted for a 
period of 25 years. There is nothing to 
support the theory in this case anymore 
than in the authority referred to that the 
proprietors intended to return sooner or later. 

It follows tbit as the plaintiffs have no 
locus standi to challenge the alienation in 
question the appeal must be accepted, nnd 
plaintiffs’ suit dismissed with costs through¬ 
out. . .. . 

Appeal allowed. 


1924 LAHORE 678. 

Moti Saoar, J. 

ha swan Das and others .Accused 

Petitioners. 


v. 


aula Dad Khan .Complainant- 

Respondent. 

Cr. Rev. No- 821 of 1923 decided on 19th June 
n for revision of the order of Magistrate 1st 
' Sb, dated the 28th February, 


') cr P. Code, S. 145 -Positive evidence as to 
Jihood of breach must exist—Religions nature of 
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dispute leads to no inference—Past conduct of Parties 
is gojd evidence . r 

The object of Section 145 is to bring to an end 
by a summary process disputes relating to land 
etc . which are in their nature likely, if not sup- 
presed, to end in breaches of the peace. But the 
mere circumstance that the dispute is one of a 
religious nature is not enough. There must be 
positive evidence on the record that the breach of 
the peace is likdy to occur if proceedings under 
this section are not taken. Where it appears 
that the land which in 1880 was shown as a part 
of the Mahomedan graveyard has been gradually 
brought under cultivation to the prejudice of the 
Muhammadan community by the owners who 
were Brahmins and no breach of the peace has 
occurred during the last 40 years, Held that it was 
hardly likely that any such untoward result 
should now ensue if the property is not attached 
under Section 146. [P. 679 Col. 2.] 

(b) Cr. P. Code S. 145— Section is concerned with 
actual possession whether lawful or unlawful but not 
with right to possess. 

A right to possess is quite different from actual 
physical possession, and questions as the rights 
of parties cannot legitimately be the subject 
of inquiry in proceedings under Section 145, 
which is concerned solely with the fact of actual 
physical possession, whether lawful or unlawful, 
and questions as to rights are quite iirelevant 
and entirely outside its scope. [P. 679 Col. 2.] 

Lola Har Gopal, Vakil for the Petitioners. 

Sheikh Niaz Ali, Vakil for the Respondent. 

Judgment: —This is an application for 
revision of an order passed by a first-class 
Magistrate at Muzaffargarh under Sections 
145 agd 146 of the Criminal Procedure 
Code. The dispute relates to a plot of land 
measuring 25 kanals, 11 mar las in area and 
shown in the Settlement Record of 1880 as 
ghair mumkin qabrisUm and in possession of 
the Muhammadan community. The owners 
of this land as recorded in the revenue papers 
were originally two Brahmins Ghairan Lai 
son of Udho Das, and Pokhar Das son of 
Kanhiya Lai. Since 1880 a major portion of 
this land has been gradually brought under 
cultivation so much so that in the year 1921, 
shortly before proceedings under Section 145 
were instituted, only 10 kanals, 6 marlas 
remained uncultivated and was shown as 
ghair mumkin qabtistan. On the 14th of 
November, 1922, one Maula Dad filed a com¬ 
plaint against one Bhagwan Das and three 
others, alleging that they had desecrated 
certain tombs attached to the Shahidanwala 
graveyard with the intention of wounding the 
feelings of the Muhammadan community and 
that they should be punished under Section 
297 of the Indian Penal Code. Tbs com¬ 
plaint was made over to Sheikh Muhammad 
Murul Akbar, Magistrate, for disposal. On 
the 15th of November, 1922, the learned 
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Magistrate without being moved i>y any 
member of the Muhammadan community 
attached the graveyard in question, and 
issued notices to the parties concerned re¬ 
quiring them to attend his court on the 28th 
of November, 1922, and to put in written 
statements of their respective claims as res¬ 
pects the fact of actual possession of the 
subject of dispute. In pursuance of this order 
written statements were put in by the parties 
and it was stated by Maula Dad that the 
area of the Shahidanwala graveyard was 
about 25 kattals during the last three settle¬ 
ments and that the accused had demolished 
the graves and had brought a large portion of 
that area under cultivation. The opposite 
party stated that the Muhammadans used to 
bury their dead with the permission of the 
proprietors and that the whole of the land 
claimed was never used as a graveyard. 
They further stated that a major 
portion of the area claimed by the first 
party was actually under cultivation and 
in possession of the second party and that 
there was no apprehension of a breach of the 
peace. It was consequently contended that 
Section 145 of the Criminal Procedure Code 
had no application to this case. The learned 
Magistrate made over the case instituted 
under Section 297 of the Indian Penal Code 
for inquiry to one Lala Gurditta Ram, 
Honorary Magistrate, and asked him also 
to submit a report on the question as to who 
was actually in possession of the land in 
dispute. Lala Gurditta Rim examined a 
very large number of witnesses in this case 
on both sides, and came to the conclusion 
that the Muhammadan community was not 
in possession and that no case under Section 
297 had been established against the accused. 
The learned Magistrate, however, came to a 
different conclusion and held that in view of 
the Settlement entries of 1880 it could not 
be definitely stated as to who was in actual 
possession of the subject of dispute, and he 
consequently attached the same under 

Sechon 146(1) of the Criminal Procedure 
Code. 

In my opinion the order of the learned 
Maptrate was wholly without jurisdiction 
and must be set aside. There was no 
satisfactory evince on the record that 
there was an apprehension of a breach of the 
peap and in the absence of any such 

K i° n0t , think that Proceedings 
been taken under Sections 145 
and 146 of the Criminal Procedure Code, 


The object of Section 145 is to bring 
to an end by a summary process disputes 
relating to land etc., which are in 
their nature likely, if not suppressed, 
to end in breaches of the peace. 
The learned Magistrate observes in his 
judgment that the affair had a tinge of 
religion and that, therefore, a breach of thei 
reace was apprehended. 1 do not think that] 
the mere circumstance that the dispute is 
one of a religious nature is sufficient to 
justify a Magistrate to take action under| 
Section 145. There must be positive evi¬ 
dence on the record that the breach of the 
peace is likely to occur if proceedings under 
this section are not taken. In the present 
cise it appears that the land which in 188o| 
was shown as a part of the graveyard has 
been gradually brought under cultivation to 
the prejudice of the Muhammadan commu¬ 
nity, no breach of the peace has occurred 
during the last 40 years, and it seems to me 
hardly likely that any such untoward results 
would now ensue if the property is not 
attached under Section 146 of the Criminal 
Procedure Code. In fact, no apprehension, 
of a breach of the peace was alleged by the 
complainant in his petition, and no application 
was made by any member of the Muhamma- 
dan community for action being taken under 
this section. There are one or two witnesses 
to the effect that the Brahmin proprietors 
used to cut some reeds from this land and 
that this fact was resented by the Muham- 
madans.hut Ido not think thu this alone was 
sufficient for the Magistrate to take action 

under Section 146 of the Criminal Procedure 
Code. 


The next question for consideration is 
as to who was in actual possession of 
the property when proceedings were taken 
under the section in question. There is a 

large, volume of cvid ence on the record from 

which ,t appears that the Brohmin proprie¬ 
tors have been cultivating the land P in 

xfu large number of ye«rs and 
that the Muhammadan community has not 

been in possession. They may possibly haw 

a right to possess this land, but a right h 

possess is quite different from actual P Lb 

possession, and I do not think that question: 

he ?h He r |? htS of P arties legitimate!' 
be the subject of inquiry i n proceeding' 

under Section 145 of the Criminal Procedun 

Code. This section is concerned solely wit! 

th u */ oct of actuaI physical possession 
whether lawful or unlawful, and questioS 
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I as to rights are quite irrelevant and entirely 
outside the scope of this section. The 
learned Magistrate thinks that because the 
Muhammadan community have a right to 
possess this land, they must also be consi¬ 
dered to be in possession. I am unable to 
agree with him in this view. The actual 
physical possession has been clearly proved 
to be with the petitioners, and they must 
remain in possession until evicted in due 
course of law by means of a civil suit. 

1 accept the revision and setting aside the 
order of the learned Magistrate, direct that 
attachment should be removed and that 
possession should be restored to the 
proprietors. 

Revision accepted. 


* 1924 LAHORE 680 (1). 

Mot i Sagar J. 

Bikram Singh .Accused—Petitioner. 

v. 

Nihal Chand.. .... Complainant—Respondent. 

Cr. Rev. No. 845 of 1923 decided on 25th June, 
1923 for the revision of the order of the District 
Judge, Gujranwala. 

Criminal P. C., S. 476—Sanction slrnild noc be 
granted where object to git eximftion from payment 
of decretal amount. 

It is not expedient that sanction to prosecute 
should be given to a debtor to use against his 
creditor, where the object is not to further the 
ends of justice but to put pressure upon the 
decree-holder to give up his claim under the 
decree. 26 All. 1 ; 11 C. W. N- 712 ; 13 C. VV. N. 
398 ; 13 Cr. L. J. 533, Foil. [P. 680 Col. 2.] 

Gobind Ram for the Petitioner. 

Respondent was not represented. 

Judgment :—One Bawa Bikram Singh 
applied for the execution of his decree which 
he had obtained against Kesar Mai and his 
son Nihal Chand. On the 15th of January 
1919 Nihal Chand made an application to the 
Senior Subordinate Judge of Gujiat to the 
effect that he had paid to the decree-holder 
Rs. 1,200 in full satisfaction of the decree, 
and prayed that the decree-holder should be 
summoned to certify the payment. Along 
with this application he filed a receipt for 
Rs. 1,200 whieh purported to bear the sig¬ 
nature and thumb mark of the decree holder 
Bawa Bikram Singh. Bawa Bikram Singh 
appeared in court and denied the genuine¬ 
ness of the receipt. On the 29th of August 
1919 the Senior Subordinate Judge declared 
the receipt to be genuine and further ordered 
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that notice should be issued to the decree- 
holder to show cause why he should not be 
prosecuted for perjury. Sanction was granted 
against Ram Labhaya and Mahbub Alam, 
witnesses, who had deposed that the receipt 
was not genuine, but sanction was refused 
against Bawa Bikram Singh on the ground 
that there was no application by the judgment 
debtor to prosecute the decree-holder. 
Nihal Chand then made a regular application 
for sanction to prosecute Bikram Singh, but 
this was rejected by the Senior Subordinate 
Judge on the 8th of June, 1922. Against 
this order of dismissal an appeal was pre¬ 
ferred-to the District Judge of Gujranwala, 
who by his order dated the 10th of February, 
1923,set aside the order of the Senior Subor¬ 
dinate Judge and granted sanction to pro¬ 
secute Bawa Bikram Singh under Sections 
193/210 of the Indian Penal Code. 

Bawa Bikram Singh has come up to this 
court on the revision side and it has been 
contended on his behalf that under the 
peculiar circumstances of this'case sanction 
ought not to have been granted. In my 
opinion there is force in this contention and 
it must prevail. There is ample authority 
for holding that it is not expedient that sanc¬ 
tion to prosecute should be given to debtor to 
use against his creditor vide' 26 All. 1 ; 11 
C.W.N. 712 ; 13 C.W.N. 398 and 13 Cr. L. 
J. 533. In the present case there can be no 
manner of doubt that the object with which 
the judgment-debtor has applied for sanction 
to prosecute the decree-holder is inot to 
further the ends of justice but to put pressure 
upon the decree-holder to give up his claim 
under the decree. I do not think that it 
will be in the interests of public justice to 
maintain the order of sanction given by the 
learned Setsions Judge and I accordingly 
revoke the sanction. 

Sanction revoked. 


1924 LAHORE 680 (2). 

Moti Sagar, J. 

Munshi and another .Accused—Petitioners. 

v. 

The Crown .Respondent. 

Cr. Rev. No. 934 of 1923 decided on 22nd June, 
1923 lor revision of the order of District Magis¬ 
trate, Ludhiana, dated 8lh January, 1923. 

Cr. P. Code , S. 5/4— Security taken—Accused tried 
for an offence—Security not Jorfe it ed nor that question 
considered in inflicting punishment—Forfeiture cannot 
be ordered subsequently . 
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If a criminal court knowing that the person 
charged before it js under security to be of good 
behaviour makes no refe^ncc to any confiscation 
of that security in sentencing that person in the 
case before it, and takes no steps towards its 
confiscation, it is not competent for that court or 
any other court in a subsequent and separate 
proceedings to take such steps. (P. 681 , Col. 2] 

R. C* Sottt, Advocate for Petitioners. 

Respondent was not represented . 

Judgment :—On th; 1st of October, 1918, 
the petitioner Munshi was bounJ down to 
of good behaviour for one year in the sum of 
Rs. 500 with one surety under Section 107 
of the Criminal Procedure Code. Before 
the term of the bond had expired, he was 
convicted of rioting and sentenced to six 
months’ rigoroas imprisonment and a fine of 
Rs. 50 under Section 147 of the Indian 
Penal Code. On appeal to the learned 
Sessions Judge the conviction was main¬ 
tained, but the sentence was reduced to 
3 months’ rigorous imprisonment and a fine 
of Rs. 30 only. An application for revision 
was made to the High Court and the order 
as to fine was set aside. With regard to 
the sentence of imprisonment it was observed 
by the learned Judge that there was no 
clear ground for interference in revishn 
inasmuch as the sentence of imprisonment 
had already expired. Subsequently proceed¬ 
ings were taken against the petitioner and 
the surety for the forfeiture of their bonds 
under Section 514 of the Criminal Procedure 
Code. On the 21st of December 1922 th* 
petitioner's bond was forfeited and an order 

passed to the effect that Ram Kishcn, 
who had stood surety for him, should forfeit 
his security to the extent of Rs 300. An 
appeal against this order was preferred to 
the District Magistrate but dismissed on the 
8th of January, 1923. 


1913 in which it has been laid down that 
“ if a criminal ciurt knowing that the 
person charged before it is under security to 
b: of good behaviour in sentencing that person 
in the case before it makes no reference to 
any confiscation of that security and takes 
no steps towa.ds its confiscation it is not 
competent for that court or any other court 
in a subsequent and separate proceedings to 
take such steps." 

This ruling in my opinion is exactly in 
point and applies fully to the facts of the 
present case. Ths order passed by the 
learned Magistrate in taking action for the 
forfeiture of the bond and the security is 
clearly illegal and must be set aside. I 
accept the revision and order accordingly. 

Revision allowed . 


1924 LAHORE 681. 


Moti Saoar, J. 

The Court of Wards of Nawabzada Muham- 
mod Zulifqar Ali Khan. .Judgment- 

debtor—Appellant, 
v. 

Abrar Ali .Decree-holder—Respondent. 

^ ^ No- 1556 of 1923 dccidecTon 31st January, 
1924 against the order of the District Judtrc 
Karnal, dated 4th April, 1923. 


C. P. Code, O. 32, R. 6— Elder brother cannot give 
discharge of a decree debt on behalf of his minor 
brothers—Limitation Act, S. 7. 


Where two of three joint execution creditors arc 
minors, the other execution creditor who is 
sut turn is not competent to grant a valid 
discharge so as to bind the interest of the 
minors. [P. 682, Col. l.J 


Mukund Lai iPuri t Advocate for the 
Appellant. 


The petitioners have now come up i n 
revision to this court, and it has been 
contended on their bihalf that the order 
. the “urts below with regard 
to the forfeiture of the bond and the security 
is illegal and should be set aside. It is 

Whf 0Ut ^ the District Magistrate, 
who convicted the accused of rioting 

under Section 147 of the Indian Penal Code 

knew that he was under security and yet did 

jg .T t0 r dS ^ -^cation 

My attention has been drawn to the 
statement of Gopal Das, a witness for the 

and Cn M ’ W v ft osed t0 the tact that he 
ral Munshi h ? d 1x5111 152611 ^und down 

together, and reliance is placed on 13 P, R. 

1924 L/86 


Shamair Chand, Advocate for the Respon- 
dent. 

Judgment .’-The sole question for 
determination in this appeal is whether an 
application for execution of a decree is or is 
not barred by limitation. The decree was 
made on the 20th of December, 1916, m 
favour of three persons of whom 2, Sajid Ali 
andZahid Ah, were minors represented bv 

J e,r ^ Xt o fnend Mt Kflzimi Begam and 
the 3rd Sayyid Abrar Ali was sui juris 

l he present application for execution was’ 

presented on the 9th of May 1922 when 

more then three years from the date 

decree was passed, had expired. It 

contended on behalf of the judgment-debtor; 
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who is now the appellant before me, that a 
valid discharge could be given by the 
adult decree-holder without the concurrence 
of the other decree-holders, and that the 
application was, therefore time barred. The 
learned Judges of the courts below have 
held that as two of the decree-holders were 
minors, the application of the 9th of May 
1922, was in time by reason of Section 7 of 
the Indian Limitation Act of 1908. That 
section lays down that where one of several 
persons jointly entitled to make an application 
for the execution of a decree is under any 
such disability, and a discharge can be given 
without the concurrence of such person, time 
will run against them all; but, where no such 
discharge can be given, time will not run as 
against any of them until one of them 
becomes capable of giving such discharge 
without the concurrence of the others or 
until the disability has ceased. The only 
question, therefore, that arises for considera¬ 
tion is whether in the present case the 
adult decree-holder could or could not have 
given a discharge without the concurrence of 
the minor decree-holders. 

It is argued by Mr. M. L. Puri, who appears 
on behalf of the appellant, that Sayyid Abrar 
Ali, the adult decree-holder, was competent to 
give a valid discharge and relies in support of 
this contention upon the cases reported as 60 
P. R. 1893 and 41 Mad. 659 at page 682 
Now the first case was considered in a recent 
Full Bench judgment of this court reported 
as 68 P. R. 1917, but not approved of. The 
second case is a Madras case and it is 
well-known that the Madras High Court 
has always taken a view in relation to 
this question which has not been accepted by 
any of the other High Courts in India, see 43 
Bom. 487, 22 All. 199, 28 Cal. 465 and 68 
P. R. 1917. In 15 I. C. 664 it was held that 
“ where one of two joint execution creditors 
is a minor, the other execution creditor who 
is stti juris is not competent to grant a valid 
discharge so as to bind the interest of the 
minor.” This view was based mainly on the 
provisions of Section 461 of the Code of 
1882 which corresponds to Order 32, 
Rule 6 of the present Code of Civil Procedure. 
This rule lays down that •' where there is a 
decree for money or other moveable property 
for the benefit of a minor, the next friend for 
the suit, who is other than a statutory 
guardian, cannot receive the money unless 
the court grants him leave to receive the 
property”. It is also clear that under the 
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Muhammadan Law the uncle is neither the 
legal nor the natural guardian of the property 
of a minor, and it is difficult to understand 
how, in these circumstances, the adult decree- 
holder could have given a valid discharge so 
as to bind the interest of the other decree- 
holders. In my opinion the first contention 
of the appellant cannot, therefore, be sup¬ 
ported. 

Next it was argued that at any rate Abrar 
Ali’s application should be regarded as time 
barred, especially as in the plaint individual 
shares were specified. The contention, in 
my opinion, is equally untenable. The decree 
was a joint decree in favour of the plaintiffs 
for possession of 153 bighas of land on 
payment of Rs. 974 to the defendant and no 
shares were specified in the decree to which, 
according to the judgment-debtor, the decree- 
holders were entitled under Muhammadan 
Law. Moreover, the limitation was clearly 
saved by the operation of Section 7 of the 
Indian Limitation Act and the contention 
cannot possibly, therefore, have any force. 
In my opinion the case is completely covered 
by the above section and the order of District 
Judge must be affirmed. 

The result is that the appeal fails and is 
dismissed with costs. 

Appeals dismissed. 


1924 LAHORE 682. 
Moti Saoar, J. 


Udi .Defendant—Appellant. 

v. 

Maru Mal .Plaintiff—Respondent. 


S. A. No. 1589 of 1923 decided on 1st February, 
1924 against the decree of the Senior Subordinate 
Judge, Kama, dated 12th May, 1923. 

Limitation Act, Art. 144 —Suit by transferee from 
a co-sharer for possession attains! other co-sharers — 
Article applies—Limitation runs from date of 
transfer. 

In the case of co-sharers the possession of one 
co-sharer is the possession of all and if one of 
them sets up a prescriptive title against the others 
he must prove that this possession was openly 
hostile and it could not be lawfully referred to a 
legal title as co-sharer; but a transferee or an 
assignee cannot by the mere fact of transfer or 
assignment, became a co-sharer if his rights as 
such arc denied by the other co-sharcis and a 
suit by him therefore for possession against his 
assignor’s co-sharers must be brought within 12 
years from the date of transfer. [P. C83, Col. 2.J 

Shamair Chattd for the Appellant. 

Lala Meltar Chand Mahajan for the 
Respondent. 
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Judgment .'—After hearing arguments on 
both sides I am of opinion that this appeal 
must succeed. The suit was one for posses¬ 
sion of a l-10th share in a certain house 
at Panipat which the plaintiff claimed to have 
purchased from one Taiji by a sale deed 
executed by the latter in his favour on the 
23rd February, 1S97. The defendants who 
are the other co-sharers, denied that Taiji 
had any share in the house or that he had 
sold it to the plaintiff. It was further 
contended that the suit was barred by limi¬ 
tation, inasmuch as the plaintiff had never 
been in possession of the share in dispute 
from the date of its purchase. The trial court 
did not give any findings on the merits but 
dismissed the suit on the preliminary ground 
that it was barred by limitation. On appeal 
the learned Senior Sub-Judge came to a 
contrary finding and held that it had been 
proved that the plaintiff had been in joint 
possession of another l/5th share in this 
house with the defendants and that conse¬ 
quently no question of limitation arose in 
this case. He further held that if Taiji was 
a co-sharer, the plaintiff, as his assignee, 
would also be a co-sharer and the fact that 
he had not been in possession from the 
date of the sale would not be of much 
consequence. He accordingly accepted the 
appeal and remanded the case to the court 
of first instance for decision on the merits. 
Against this decision the defendants have 
come up in second appeal to this court 
through Mr. Shanuir Chand and I have 
heard Mr. Mehr Chand Mahajan on behalf of 
the respondent. 


It is argued by Mr. Shanuir Chand ti 
the finding of the learned Senior Sub-Jud 
that the plaintiff was in joint possession of 
l/oth share in this house with the otf 
co-sliarers is not based on any evidence a 
^refore, be set aside. Mr. Ne 
Chand Mahajan, on the other hand, conten 

cl.® ' s ev idence on record in suppo 
of this finding and that the finding beii 

Cannot impugned in secoi 

S P i Carefuli >' read the evidcni 

Mr nu 1UU ? Ce *** been P !aced I 
Sh M i? r C ? band . and 1 ^ unable to agn 
with him that it supports his contentio 

s ° me witnesses have state 
that the plaintiff sold a l/5th share 
the house to one Sultan Singh and th; 

a°l d 5 b tum to Ramji L 

and Moti, defendants; but it is not at a 
clear how the plaintiff acquired this shar 


It is stated that this share originally belonged 
to one Khairati, and that he transferred it 
to the plaintiff. There is neither any sale 
deed on the record, nor any other oral 
evidence from which the fact of this alleged 
sale could be deduced. In any case the 
evidence relied on in no way proves the 
plaintiff’s contention tliat he or his successors- 
in-interest have ever been in possession of 
this 1 /5th share. I must, therefore, hold that 
the finding of the learned Senior Sub-Judge is 
not b^sed on any evidence and that it has 
not been established that the plaintiff has 
been in possession of any portion of the 
house in dispute since the date of his 
purchase. 

No authority has been cited by the learned 
Vakil for the respondents in support of his 
next contention that the plaintiff, as an 
assignee, has the same rights and privileges 
which his assignor had in the property. It is 
true that in the case of co-sharers the posses¬ 
sion of one co-sharer is the possession of all 
and that if one of them sets up a prescriptive 
title against the others he must prove that 
his possession was openly hostile and that it 
could not be lawfully referred to a legal 
title as co-sharer ; but I fail to understand 
how a transferee or an assignee can, by the 
mere fact of transfer or assignment, became 
a co-sharcr if his rights as such are denied 
by the other co-sharers. It is beyond doubt 
that if the assignor has not transferred 
possession of the property assigned to his 
assignee the latter, in order to succeed in a 
suit for possession must sue within 12 years 
from the date of his assignment, and that a 
suit against his assignor would be barred if 
he comes into court after that period. It 
would be absurd to hold that the claim which 
would'obviously 'be barred against the assignor 
would be within limitation if brought against 
the other co-sharers, who do not even 
recognize the right of the assignor to assign 
in favour of a third party. In my opinion 
there is no force in this contention, and I 
must overrule it. 

PmaUy it was contended by Mr. Mehr 
yhand that the site in dispute was a vacant 
piece of land and that the case was, therefore, 
governed by the principle that possession 
went with title. This contention, however, is 
negatived by the plaintiffs’ own allegation in 
the plaint where he stated that the property 

m suit was not a vacant site, but a residen¬ 
tial house. In my opinion the plaintiff has 
entirely failed to prove his possession within 
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12 years prior to the institution of the suit, 
and the claim is clearly barred by limitation. 

I accept the appeal and dismiss the plain* 
tiffs’ suit with casts throughout. 

Appeal allowed. 


1924 LAHORE 684. 

Moti Saoar, J. 

Firm Nanak Chand, Kishori Lal. ..Plaintiff— 


Finn Ram Sarup, Gujar Mol... Defendants— 

Respondents. 

S. A. No. 1950 of 1923 decided on 14th January, 
1924 from the decree of the District Judge of 
Hissar dated 18tli September, 1923. 

(a) Negotiable Instruments Act, S .4— Mere m ntion 
of interest—No undertaking to pay—Instrument is 
nut a pro-note. 

A document was in the following terms: — 
Age rupai "an sun lumbare hamare pas jama 
hainge. Biyaj dar das anne sainkra denge. Held- 
that the document does not contain any uncondi¬ 
tional undertaking to pay the principal sum of 
money and the only undertaking given is to pay 
interest at the rate of ten annas per cent per 
mensem. The document clearly is an acknowledg¬ 
ment of a debt and not a promissory note within 
the meaning of Section 4- (P. 681, Col. 2.] 

(b) T. P. Act, S. 130 —Clear words mentioning sale 
of bond used—Assignment complete. 

Where an endorsement on a bond was 
worded as follows :—Is ruppa ko tvasul karne 
Art malik Nanak Chand llaige. Main ne ruppa ko 
Nanak Chand hath batch dia baiga. Dastkhat 
Bishambar Dyal. Miti Bhadona Sudi 9, Samdt 
1979. and immediately after there was another 
endorsement to the following effect. Is ruppa ke 
rupai Biyaj Nanah Chand Kisliore Lal settle lie. 
Destkhat Biahambar Dyal. Rupai sab aur biyaj 
le lie. Dastkhat Bishambar Dyal. Bhadon Sudi, 
9 Sambat 1979 and the endorsement was also 
thumb marked by Bishambar Dyal, Held that the 
words Ruppa ko Nanak Clian l hath baich diva 
haiga clearly indicate that a complete assignment 
was effected. 30 M* 75 Foil. [P. 68) Col. I.] 

Shamair Chand, Advocate, for theAppellant. 

L. Nawal Kishore, Vakil for the Respond¬ 
ent. 

Judgment .:—One Prabhu Dyal borrowed 
a sum of Rs. 900 from one Bishambar Dyal 
and executed a pronote in his favour on the 
23rd of December, 1913. On the 3rd of 
October, 1916, he paid a sum of Rs. 275 to 
Bishambar Dyal and the latter on the 31st 
of August, 1922, is alleged to have assigned 
the d jcument to the present plaintiff who 
brought a suit on the basis thereof on the 
3rd of October, 1922, impleading both 
Prabhu Dyal and Bishambar Dyal as defen¬ 
dants. The suit was resisted by Prahbu 


Dyal on the ground that he had /paid off the 
money due on this .document to Bishambar 
Dyal and ithat nothing now remained due. 
He further contended that the document 
was not a pronote and ^therefore not negoti¬ 
able. The validity of the assignment was 
also challenged and it was Contended that the 
plaintiff had no locus standi ito .sue, Bisham¬ 
bar Dyal at first admitted the claim but 
subsequently after the issues had been 
framed resiled from his previous statement 
and contended that the alleged assignment 
was not for valid consideration. The trial 
court decreed the suit, holding that the 
alleged repayment of the loan by Prabhu 
Dyal to Bishambar Dyal had not been estab¬ 
lished, that the document was a pronote 
and that the assignment was valid. 

On appeal the learned District Judge 
agreed with the Sub-Judge’s finding that 
the evidence as to repayment was not at all 
convincing and that the defence subsequently 
put forward by Bishambar Dyal was false. 
On the other two questions, however, the 
findiog of the learned District Judge was in 
favour of the defendants and it was held 
that the document was not a pronote and 
that it had not been validly assigned to the 
plaintiff. As a result of this finding the 
suit was dismissed. 

Plaintiff has now come up in second 
appeal to this court. I agree with the 
finding of the learned District Judge that the 
document is not a pronote. . A promissory 
note is defined in Section 4 of the Negotiable 
Instruments Act as an instrument in writing 
containing an unconditional undertaking 
signed by the maker to pay a certain sum of 
money to or to the order of the said person. 
The document in question in the present 
case is in the following terms -.—Age rupai 
nail sau tumluire hamare pas puna hainge. 
Biyaj dar das anne sainkra denge. There 
can be no doubt that the document does not 
contain any unconditional undertaking to 
pay the principal sum of money and the only 
undertaking given is to pay interest at the 
rate of ten annas per cent per mensem. 
The document dearly seems to be an 
admowledgment of a debt and not a promis¬ 
sory note within the meaning of Section 4 of 
the Negotiable Instruments Act. 

The next question for consideration is 
whether the assignment was valid or not. On 
this point I am unable to agree with the finding 
of the learned Judge of the court below that 
the words on the back of the document 

'.-i ■ J “ i” “ ■** J 4 “ 
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amount merely to an endorsement and that 
they do not constitute a valid assignment in 
favour of the plaintiff- The endorsement in 
question is worded as follows :— Is rucjq.i ko 
wasul karne hi tnalik Nanak Ch,ind haiga. 
Main tie ruqqa ko Nanak Chand hath batch 
dia haiga. Dastkhat Bishumbar Dyal. Miti 
Bhadon Sudi 9, Samal 1979. Immediately 
after follows another endorsement to the 
following effect:— Is ruqqa ke rupai biyaj 
Nanak Chand Kishori Lai seti le lie. Dast- 
khal Bishumbar Dyal. Rupai Sab aur biyaj 
le lie. Dislkhat Bishumbar Dyal Bhadon 
Sudi, 9 S.unbat 1979. The endorsement is 
also thumb marked by Bishambar Dayal. In 
Wharton's Law Lexicon an assignment is 
defined as a transfer of an estate or interest 
in property and it is stated that the usual 
operative verb is “assign'’, but any other 
word indicating an intention to make a 
complete transfer, for example, convey will 
also amount to an assignment. In 30 Mad. 
75 the learned Judges observe that no 
particular words are necessary to effect a 
transfer if the intention to transfer is clear 
from the language used. In Section 130 of 
the Transferor Property Act a transfer of 
an actionable claim can be affected by the 
execution of an instrument in writing signed 
by the transferror and shall be considered 
to be complete and effectual upon the execu¬ 
tion of such instrument. In the present case 
the words ruqqa ko Nanak Chand hath baich 
diya haiga clearly indicate that a complete 
assignment has been effected. In my opinion 
the assignment in writing was valid and it 
did give the plaintiff a right of suit upon the 
document in question. 

I accept the appeal and setting aside the 
order of the court below decree the plaintiff’s 
suit with costs throughout. 

Appeal allowed. 


1924 LAHORE 685. 

Martineau, J. 

Ram Rishat and others ... Plntffs,—Appellants. 

v. 

Khiali and athers .Defts.—Respondents. 

S. A. No. 2026 of 1923 decided on 11th 
February, 1924 from the decree of the District 
Judge of Rawalpindi, dated 4th July, 1912. 

(a) C. P. Code, S. 100 —Finding as to necessity 
for sale is one offact. 

The finding of the Lower Appellate Court that 
one of the vendors was a cripple and incapable 
of working, and that his share of the price was 


required for his personal necessities, is a finding 
of fact and cannot be contested in second appeal. 
[P. 6S5, Col. 2 ] 

(b) Custom (Punjab)—Custom prevailing among 
fats cannot apply to Brahmins. 

The rule prevailing among Jats, who have been 
agriculturists from time immemorial, that an 
alienation of ancestral land for the purpose of 
raising money to be invested in trade is not 
permissible, cannot properly be applied to the 
community of Brahniaus. [P. 686, Col. 1.] 

Sagar Chand for Anant Ram for the 
Appellants. 

Shamair Chand for th_- Respondents, 

Judgment The plaintiffs contest a sale of 
land situate at Bamlot in the Kahuta Tahsil of 
th: Rawalpindi District, which was effected 
by their cousins in 1909. Their suit has been 
dismissed, the courts below having con¬ 
curred in finding that the sale was effected 
for necessity. The plaintiffs have filed a 
second appeal. 

The sale was for Rs. 500 and the payment 
of the full price is found to have been 
proved. 

The learned District Judge is wrong in¬ 
saying in his judgment that the sale was 
effected by 3 persons, namely Khiali, his 
brother Maulu and their cousin Hari Chand, 
for the sale deed shows that the sellers were 
only Khiali and Hari Chand and not Maulu. 
Consequently the argument advanced on 
behalf of the appellants that there was no 
necessity forthe-sale so far as Maulu was 
concerned has no force. 

With regard to Hari Chand, the finding of 
the Lower Appellate Court is that he was a 
cripple and incapable of working, and that 
his share of the price was required for his 
personal necessities. 

This is a finding of fact and cannot be 
contested in second appeal As to Khiali it is 
found that he took the money in order to 
put into the plaintiff, Ram Kishen’s shop at 
Muktsar in which he had joined or was going 
to join. It is contended for the appellants 
that this was not a necessary purpose, and 
reliance is placed on 19 P. R. 1915, but I 
think the learned District Judge is right in 
holding that ruling is not applicable to 
the present case. The case relied upon 
related to an alienation by a Jat, and the 
learned Judge who decided it remarked that 
they had no doubt that village custom 
would -not look with favour upon the con* 
version of a Jat agriculturist into a shop¬ 
keeping trader and would not countenance 
an alienation of ancestral land in order to 
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enable such agriculturist to carry on business 
of the shop. The parties in the present case 
are Brahmans and although it has been found 
that the members of their community culti¬ 
vate land and follow custom it appears that 
they have been settled in the village in 
which the land in suit is situate only since 
about 1805. The rule prevailing among 
Jats, who have been agriculturists from time 
immemorial, that an alienation of ancestral 
land for the purpose of raising money to be 
invested in trade is not permissible, cannot, 1 
think, properly be applied to the community 
of Brahmans to which the parties belong. 
Moreover, neither of the vendors, in this case, 
cultivated land, Hari Chand, as already 
stated, did no work and Khiali is employed 
in the police. It is also in evidence tliat 
land in the Kahuta Tahsil is inferior and that 
crops are very uncertain. 

I agree with the learned District Judge 
that the sale by Khiali was for necessity. 

The appeal, therefore, fails and I dismiss 
it with costs. 

Appeal dismissed . 

♦ 1924 LAHORE 686. 

Moti /Sagar, J. 

Daulat Ram and another .Appellants. 

v. 

Deoki Nandan and others .Respondents. 

Mis. F. A. No. 1396 of 192*2, decide J on 28th May, 
1923 from the order of District Judge, Karnal, 
dated 12th May, 1922. 

Prw. Insol . Act (1920), P. 54 —Real object to gain 
advantage to debtor and not to prefer creditor—No 
preference . 

To constitute a fraudulent preference within 
the meaning of S 54, the court must be satisfied 
that the dominant or substantial motive was to 
prefer the creditor and was not to obtain some 
advantage to the debtor. Where it was found 
that the debtor was in need of money, that he 
went to mortgagee and asked him to advance a 
sum of Rs. 1,8 JO who told him that he would not 
make the advance until his previous debt was 
secured and unless sufficient security was given 
for the new advance which he desired him to 
make and that the debtor agreed to the suggestion 
and probably in an endeavour to keep his business 
afloat as long as possible he granted the mortgage, 
Held, that these circumstances clearly show 
that the real intention of the debtor was not 
to prefer one creditor to other creditors 
but to gain a substantial advantage for himself 
and that the transfer was not fraudulent. [P. 687, 
Cols. 1 & 2.) 

Manohar Lai for the Appellants. 

Shamair Chand and tiobind Ram Khanna 
tor the Respondents. 


beOKi Nandan. 1924 

Judgment This is an appeal from an 
order of the District Judge of Kama! in the 
exercise of his insolvency jurisdiction, an¬ 
nulling a certain mortgage made by one 
Saundha insolvent in favour of one Daulat 
Ram, a creditor, and holding that the mort¬ 
gage was void and inoperative as against the 
other creditors under Section 54 of the 
Provincial Insolvency Act (V of 1920). It 
appears that Saundha was in very embarras¬ 
sed circumstances in the beginning of 1921 
and was unable to meet his liabilities as they 
fell due. On the 10th of February, 1921, he 
executed a deed of mortgage in respect of 
the property in dispute in favour of Daulat 
Ram creditor for a sum of Rs. 5,000. The 
deed purported to secure an antecedent debt 
of Rs. 3,200 and a new advance of the 
balance Rs. 1,800. It also provided for 
interest at the rate of twelve annas per cent, 
per mensem. The details of the considera¬ 
tion as recited in the mortgage deed were as 
follows:— 

1. Paid before the Sub-Registrar Rs. 1,700 

2. Registration expenses „ 100 

3. Due on a htindi dated 18-3-1919 „ 400 

4. Due on a hundi dated 38-9-1919.,. Rs 200 

5.„ „ „ 15-10-1919... „ 300 

6. „ „ „ „ „ 15-1-1920... „ 500 

7.. „ 15-2-1920... „ 400 

8. „ ,, „ ,, ,, 7-3-1926... ,, 1,000 

9. Due oc account of interest on 

hundis .. 400 

Total. Rs. 5,000. 

On the 18th of April, 1921, Saundha filed 
an application asking to be adjudicated an 
insolvent, and he was adjudicated as such by 
the orders of the learned District Judge of 
Kamal on the 6th of December, 1921. 

A receiver was appointed and he took charge 
of all the properties of the insolvent. The 
creditors filed certain objections to the effect 
that the debt alleged to be due to Daulat 
Ram was fictitious and that the mortgage 
executed by Saundha in his favour was void 
under Section 54 of the Provincial Insolvency 
Act. The Receiver was asked to make a 
report who held an inquiry into the 
genuineness of these debts and found that 
the debts were proved and that the mort¬ 
gage in favour of Daulat Ram was not 
fictitious. He accordingly entered the name 
of Daulat Ram in the list of the secured 
creditors for Rs. 5,375, Rs. 5,000 principal 
plus Rs. 375 interest. No appeal was 
preferred against this decision by the 
creditors as required by Section 68 of the 
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Provincial Insolvency Act, but an application 
was made by them to the court in which the 
very same objections were repeated, and 
it was prayed that the court itself should 
hold an inquiry. The learned District Judge 
framed the following two issues :— 

1. Whether the debt was fictitious ? 

2. Whether the mortgage was fraudulent 
and void under Section 54 of the Provincial 
Insolvency Act ? 

Evidence was recorded on both these 
issues, and tne finding of the learned District 
Judge was that the debts were genuine, but 
that the transfer was void for fraudulent 
preference. 

Mr. Manohar Lai for the appellants 
has attacked this finding as being based 
on an erroneous view of the law and 
it has been contended by him that 
upon the true view of the facts it can¬ 
not be upheld. His contention is that before 
a transfer can be avoided under Section 54, 
it must be definitely proved that in making 
the transfer in favour of a creditor the debt¬ 
or acted with the view of giving that credi¬ 
tor a preference over his other creditors and 
that the onus of proving that such fraud was 
intended is upon the creditor . who alleges 
it or who impugns the transfer. This con¬ 
tention in my opinion is well-founded and 
must be given effect to, There is ample 
authority for holding that to constitue*a 
fraudulent preference within the meaning of 
Section 54 the court must be satisfied that 
the dominant or substantial motive was to 
prefer the creditor and was not to obtain som* 
idvantage to the debtor. In Halsbury’s Laws 
of England, Votume H, page 282 , the law on 
the subject is thus laid down 


Mn order that a transaction may be 
aside as a fraudulent preference, it is ne 
sary to prove that it was carried out with 
substantial or dominant view of giving 
weditor a preference over the other credit 
This need not be the primary result aii 
at, it is sufficient that it should be th* ob 
aimed at in bringing about the primary'resi 
If the transaction can properly be referre< 
some other motive than that of giving 
creditor paid a preference over thi ot 

SnidT 8 ’^ 6 « not fraudulent; 

of V S fr ° m the on the i 

of the debtor to act in fraud of the law 

is, to prevent the distribution of the bankru 

property rateably among all his creditors t 

the invalidity of the transaction arises 


Again at page 285 it is stated that “ in 
every case the state of mind of the debtor is 
the paramount consideration. The intention 
or view to prefer the creditor as the causa 
causans of the debtor's conduct is the card¬ 
inal point round which the whole question 
turns; if that intention be shown not 
to have existed, it is of no importance 
that the creditor had knowledge of the 
debtor’s insolvency or that the debt was not 
due, nor fOF this purpose is it true that the 
debtor must be taken to have intended the 
natural consequences of his act.” This is in 
accordance with what was Laid down in the 
case of Sharp v. Jackson (]) where it was 
observed by Lord Esher that “the question 
depends not on the mere fact that there has 
been a preference but also on the state of 
mind of the person who made it, and that it 
is not sufficient to say that, the natural 
consequence of the act being to prefer, the 
intention to prefer follows." In 53 I. C. 175 
it was held by Air. Justice Rankin that “ if 
the debtor’s real object was to procure a 
further advance for himself, or to satisfy the 
demands, or escape the pressure of the 
creditor, or if he had both these objects as 
the mainspring of his action, then the trans¬ 
action is not fraudulent preference.” 


..... ™ ucui£ as st? 

above, the question for consideration is 
whether in the present case the mortgage 
was made with the dominant view of prefer¬ 
ring the respondent and was thus void under 
Section 54 of the Provincial Insolvency Act 
1 nere is not a particle of evidence on the 
record to show that the mortgage was made 
with any such view or that the suggestion of 
making the mortgage emanated from the 

?. ebt0 ^ ^ CJntrar y evidenee shows 

that the debtor was in need of money, that 
he went to Daulat Ram mortgagee and asked 

lu ! ^ 0Ce a , SUm 0f Rs> l ' 800 wh o told 
him that he would not make the advance 

fos prev,ous debt was secured and unless 

sufficent security was given for the new 

advance which he desired him to make. The 

debtor agreed to the suggestion and probably 

Z 1 u keCp his business 

as long as possible he granted the mortgage. 
These circumstances clearly show that the! 
rea intention of the debtor was not to prefer 

^ dlt< ? r , t0 other creditors, but to gain 
a sutetanhal advantage for himself. l 8 am 

satisfied that the transfer was not fraudulent 
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[within the meaning of 'Section 54 of the 
[Provincial Insolvency Act, and that it must 
ibe upheld. • It has, however, been argued on 
behalf of the respondent that the existence 
of the debts has not been fully established 
and that the finding of the learned Judge of 
the court below on this point is erroneous. 
With this contention I am unable to agree. 
The previous hundis have been produced and 
the last balance proved by the scribe Suraj 
Mal. The advance of Rs. 1,800 at the time 
of the mortgage and the hundi of the 7th of 
March, 1920 for Rs. 1,000 were not contes- 
ed in the court below, and it is not compe¬ 
tent to the respondent to question these two 
items in this court. The debts in question 
have in my opinion been fully proved, and I 
do not see any force in the contention that 
they were not due. 

Mr. Manohar Lai’s next contention is that 
under Section 54 of the Provincial Insolvency 
Act it was only the receiver who could avoid 
the mortgage and no other person. In view 
of my finding, however, on the first question 
that the mortgage was valid, it is unneces¬ 
sary to give a finding on this question. 

I accept the appeal, set aside the order 
of the court below and uphold the mortgage. 

Appeal allowed. 

* 1924 LAHORB 688. 

Moti Saoar, J. 

Mnhammad Abdulla .Judgment-debtor— 

Appellant 

v. 

yiwan Mal .Decree-holder—Respondent. 

J s A. No. ) 961 'of 1922, decided on 8th May, 1923 
from the order of the District Judge, Lahore, 
dated 27th April, 1922. 

Civil P. C ., S. 60 (g)—Gratuity payable by Uni¬ 
versity tmt exempt. 

Gratuity payable by a University to its servants 
is not in the nature of a government pension and 
consequently not exempt from attachment under 
S 60 (g). 6 All. 634 Dist. Where the gratuity 
recommended by the Syndicate of the Punjab 
University, was in consideration of past services 
which the J. D. had rcndereJ to the University, 
Held it constituted a debt due to judgment-debtor 
which could be attached under S. 60. [P- 688, 
Col. 2 ; P. 689, Col. 1.J 

L. C. Mehra for the Appellant. 

Durga Das for the Respondent. 

Judgment On the 14th of December 
1920, the.respondent Jiwan Mal obtained a 
money-decree against the appellant for 
Rs. 4,177 from the Court of the Senior Sub¬ 


ordinate Judge at Lahore. In execution of 
this decree he attached a certain gratuity 
which the appellant was entitled to receive 
from the Senate of the Punjab University on 
the 6th of May, 1921 ; a cheque was received 
by the executing court from the office of the 
University and made over to the decree- 
holder on the same day. On the 9th of 
May, 1921, the judgment-debtor filed an objec¬ 
tion that the gratuity was not liable to 
attachment under Section 60 (g) of the Civil 
Procedure Code and that the money should 
not be paid to the decree-holder. The 
cheque, however, had already been paid and 
the money realised by the decree-holder. 
Both the courts below have concurrently 
found that Section 60 (g) had.no application, 
and that the exemption contained therein 
related to gratuities payable to Government 
servants only. The objection filed by the 
judgment-debtor has accordingly been dis¬ 
allowed, and he has now come up in second 
appeal to this court. 

Two points have been urged before me by 
Mr. L. C. Mehra who has appeared on behalf 
of the appellant. Firstly, it is contended 
that the gratuity payable by a University to 
its servants is in the nature of a Government 
pension and consequently exempt from 
attachment under Section 90 (g) of the 
Civil Procedure Code. With this contention 
I am unable to agree. Section 60 (£) pro¬ 
vides that stipends and gratuities allowed to 
pensioners of the Government, or payable 
out of any service family pension fund noti¬ 
fied in the Gazette of India by the Governor- 
General-in-Council in this behalf, and politi¬ 
cal pensions shall not be liable to attachment 
or sale in execution of a decree. This does not 
exempt private pensions or pensions payable 
by a body other than Government from at¬ 
tachment, and no authority has been citec 
before me in support of the contention 
that a pension or a gratuity payable by 
a University is a pension or gratuity falling 
within the purview of Section 60 (g) of the 
Civil Procedure Code. 6 All. 634 
cited by the appellant’s counsel does not 
in any way help'him. In that case a certain 
amount of .bonus had been recommended by 
the Traffic Manager for a servant in the 
employment of the bast India Railway Com¬ 
pany in consideration of long and good ser¬ 
vices. The recommendation was sanctioned 
and the amount of the bonus was received by 
the District Pay-master. Before payment 
could be made the money was attached in 
execution of a decree. It was held that the 
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money was not liable to attachment in exe¬ 
cution of the decree, inasmuch as the 
bestowal of the money was a gift of moveable 
property of date subsequent to the date of 
the passing of the Transfer of Property Act, 
and that as it was not evidenced by a regis¬ 
tered instrument, it could only be effected by 
actual delivery which had not been made in 
that case. It is clear that this judgment can 
have no bearing whatever on the present case. 
There was no decision in that case on the 
question whether a bonus payable to a ser¬ 
vant of the Railway Company was or was 
not exempt from attachment under Section 
266 of the Civil Procedure Code of 1882. 
The next case cited was 6 Cal. L. R. 19. 
That case, instead of supporting the appellant, 
clearly supports the respondent in his con¬ 
tention that a private pension is attachable 
in execution of a decree. 

Next, it is contended that the gratuity in 
question had not become due and payable 
when the attachment was effected and was 
consequently not a debt-or property belong¬ 
ing to the judgment-debtor. This objection 
was not taken by the judgment-debtor in the 
written objections filed by him in the court 
of first instance, > and he was not, therefore, 
entitled to take it in his grounds of appeal 
to the Lower Appellate Court. Further, in 
the Lower Appellate Court also he appears 
to have dropped this contention as there is 
no adjudication of the point in the Judgment 
passed <by that court. Mr. L. C. Mehra 
however, urged that the point was distinctly 
raised and argued by him before the 
Lower Appellate Court and that he is not 
reponsible if that court has failed to give a 
decision thereon. He has filed no affidavit 
in support of this allegation, and I am unable 
to hold in the absence of any such affidavit 
that the point was argued and left undecided 
by the learned Judge of the court below. In 
any case I am of opinion that there is no 
substance in this contention. The gratuity, 
which had i been recommended by the 
Syndicate of the Punjab University to be 
paid to the appellant, was in consideration of 
past services which the latter had rendered 
to the University, and constituted a debt 
which could be attached under Section 60 
of the Civil Procedure Code. | do not see 

any force in this appeal and dismiss it with 

costs throughtout. 

Appeal dismissed. 
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Moti Sagar, J. 

Tam Chand and another. .Defendants'— 

Appellants. 

v. 

Rahman Shah and others .Plaintiffs— 

Respondents. 

S.A. No. 2077 of 1922 decided on 16th May, 19.'3 
from the decree of District Judge. Rawalpindi, 
dated the 28;h April. 1922. 

(a) C. P. Code, S. WO — Fin ting of late. 

Finding as to passing of consideration and 
existence of legal necessity is not one of fact. 

(bl Custom (Punjab)—Alienation—Proof of neces¬ 
sity—Recitals consistent with frobabiliiits should 
Hot lightly be set aside. 

Where a sale deed effected in 1899 was sought 
to be set aside in 1920 for absence of necessity 
and consideration. Held that though recitals in 
deeds cannot by themselves be relied upon for the 
purpose of proving the assertions of fact which 
they contain yet when along period has elapsed 
between the alienation and the suit to set it 
aside, and when all those who could have given 
evidence on the relevant points have grown old 
or have passed away, a recital consistent with 
the probabilities and circumstances of the case 
assumes greater importance and canno* lightly be 
set aside. -14 C. IS6 P. C. foil. [P. 690, Col 1.] 

D. C. Ralli, Advocate for the Appellants. 

Malak Muhammad Tofail, Advocate, for 
the Respondents. 

Judgment On the 27th of April, 1898, 
Mt. Khanam Ji, widow of one Fateh Shah, 
sold 62 kanals, o mar las of land in mauza 
Dheri Shahan in Fateh Jaung Tahsil of the 
Campbellpore District to one Shankar Das 
for Rs. 800. On the 28th of April, 1899, she 
sold another plot of 8 kanals of land in the 
same village to Bhagwan Das and others for 
Rs. 96. In June, 1920, the plaintiffs brought 
this suit for possession alleging that they were 
the reversioners of Fateh Shah, the husband 
of Mt. Khanam Ji, that the land was ancestral 
and that the alienation was without 
consideration and legal necessity. The 
defendants repudiated these allegations and 
contended that the land was the self-acquired 
property of the deceased, that the alienation 
was for consideration and necessity and that 
in the presence of daughters the plaintiffs 
had no right to maintain the suit. The trial 
court found in favour of the defendant- 
vendees on all points and dismissed the 
plaintiff’s suit. On appeal the learned 
District Judge upheld the finding of the trial 
court in so far as the first deed of 1898 was 

concerned but came to a contrary finding on 
the question of the plaintiff’s locus standi to 
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maintain the suit and also with regard to 
the nature of the property which he found 
to be ancestral. He further held that no 
necessity and consideration had been 
established for the second sale deed of 1899 , 
and he accordingly passed a decree in 
favour of the plaintiffs for possession of the 
land covered by that sale-deed. 

Against this decision a second appeal has 
been preferred to this court by the defendant- 
vendee, and it has been contended on his 
behalf that the finding of the learned District 
Judge as to the second sale deed not being 
for necessity and consideration is not very 
clear and definite and that it should be set 
aside. A preliminary objection is raised on 
belrnlf of the respondent that the finding is 
one of fact and cannot be impuged in 
second appeal. In my opinion there is no 
force in the respondents’ objection, and it 
must be overruled. The consideration as 
recited in the sale deed was made 
up of the following three items :— 

(1) Due on account of ai decree for arrears 

of rent . Rs. 71-13-0 

(2) Paid cash for registration „ 8- 0-0 

(3) Due on account of the price 

of com by the vendor ... 16- 3-0 


Total 96- 0-0 


The learned District Judge does not 
definitely find that there was no decree in 
existence on account of which Rs. 71-13-0 
were paid by the vendor. His finding only 
amounts to this that the recital in the sale 
deed has not been sufficiently corroborated 
by other evidence on the record. But it 
should be remembered that the sale deed 
was effected in 1899 and that the original 
vendee is now dead. It has been held by 
the Judicial Committee in 44 Cal. 186 that 
recitals in deeds cannot by themselves be 
relied upon for the purpose of proving the 
assertions of fact which they contain but that 
when a long period has elapsed between 
the alienation and the suit to set it aside, 
and when all those who could have given 
evidence on the relevant points have grown 
old or have passed away, a recital consistent 
with the probabilities and circumstances of 
the case assumes greater importance and 
cannot lightly be set aside. This authority 
is exactly in point and 1 do not think that in 
this case the recitals in the sale deed, which 
are clear evidence of the representations that 
jnust have been made to the vendee, can be 


disregarded after such a length of time. The 
learned District Judge admits in his judg- 
ment that the mortgage deeds (D. 15 and 
D. 17), dated the 9th of January, 1880, 
executed by Nigah Ali Shah, the father of 
Fateh Shah, in favour of Prabh Dial, the 
father of Tara Chand, and of Bhagwan Das 
vendee show that there must have been deal¬ 
ings between Nigah Ali Shah’s family and'the 
family of the vendor. This circumstance 
coupled with the recitals in the sale deed is 
quite sufficient to support necessity for the 
deed, and I do not see any sufficient reason 
why the alienation in question shoud be set 
aside. 

1 accept the appeal and dismiss the plain¬ 
tiff’s suit with costs throughout. 

Appeal allowed. 
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-Moti Sagar, J. 

Ram Chand .Defendant—Appellant. 

v. 

Kaura and aho/W.... Plaintiffs—Respondents. 

S. A. No. 2822 of 1922 decided cn 16th June, 
1923 from the decree of the District Judge, 
Mianwali, dated the 8th August, 1922. 

Punjab Redemption of Mortgages Aet (II of 1913), 
S. 12 — Order under , suit to impeach — Limitation 
Act t Art . 1 4 applies . 

Section 12 of Redemption of Mortgages Act II of 
1913 merely points out the results which would 
ensue if the procedure laid down in that section 
is not followed. In order to ascertain the 
period of limitation for such a suit it is necessary 
that reference should be made to the provisions 
of the Indian Limitation Act, and the only Article 
in that Act under which thei suit could fall is 
Article 14, which provides a period of one year’s 
limitation from the date the order complained 
against is passed. [P. 692, Col. 1.] 

Jagan Nath for the Appellant. 

Har Gopal for the Respondents. 

Judgment :—This appeal arises out of a 
suit for redemption of certain lands attached 
to Mehugamala well in Mauza Bhakkar in 
the Mianwali District. The property in suit 
consists of two plots of land, one mortgaged 
in 1827 by means of a written document but 
alleged to have been subsequently redeemed 
and remortgaged orally in 1878, and the 
other said to have been mortgaged in the 
year 1903. There is no dispute now in 
respect of the mortgage of 12 kanals, 6 
tnarlas of land made in 1903, and it is admit¬ 
ted before me that the suit for redemption 
so far as this later mortgage is concerned is 
within time. The dispute only relates to 
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the first mortgage of 1827, and the conten¬ 
tion of the defendants is that the suit with 
regard to the redemption of this mortgage 
is barred by limitation. It is contended that 
the mortgage is more than 60 years old and 
that the plaintiff has no subsisting rights of 
redemption in respect of the land covered by 
this mortgage. The entries in the Settlement 
Records of 1878 on which reliance is placed 
by the plaintiff, it is urged, do not mean 
that the original mortgage of 1827 came to 
an end and that a new contract creating a 
fresh mortgage was substituted in its place in 
1870. It is stated that the original mortgage 
remained intact, but that at about the time 
of the settlement only certain modifications 
were introduced in its terms which did not, 
however, in any way affect the existence of 
the previous contract itself. It is further 
contended that, in 1916, the predecessor-in¬ 
title of the present plaintiff made an appli¬ 
cation to the Collector for the redemption of 
this mortgage under the Redemption of 
Mortgages Act (II of 1913), but that this 
application was dismissed on the ground 
that the mortgage was more than 60 years 
old and that the claim as to its redemption 
was barred by limitation. It is urged that 
as no suit was brought by the predecessor- 
in-title of the plaintiff within one year from 
the date of that order to establish his rights 
in respect of the mortgage, the present suit 
is barred under Article 14 of the Indian 
Limitation Act. Both the courts below have 
found in favour of the plaintiff and have 
decreed the suit in its entirety with costs in 
both courts against the defendants. The 
latter has now come up in second appeal 
to this court through Mr. Jagannath and 1 

have heard Mr. Hargopal on ‘behalf of the 
respondents. 


Mr. Jagan Nath’s first contention is th; 
the finding of the learned Judge of th 
court below on the question of limitation 
erroneous, and that the Settlement entries c 
1870 have been entirely misinterpreted b 
hmL In my opinion this contention has n 

force and must be overruled. It has not bee 

shown in what way the entries have bee 

’SSS'F** l ad a re f er ence to thos 
enmes clearly shows that the mortgage c 

1870 was an entirely new transaction aiS 

not a mere continuation of the nreviou 

of 1877 with certain terL Zr 
and there modified. I see no reason t 

°^ ini0a 0f the ,earned Distric 

Judge on this point and hold that the sui 


in respect of this mortgage is within time. 
I am also of opinion that the finding of the 
learned District Judge that the previous 
mortgage of 1827 did not remain subsisting 
and that a fresh mortgage was created 
some time between 1861 and 1878 is clearly 
a finding of fact which cannot be disturbed 
in second appeal. 

The next question to be considered is 
what is the effect of the proceedings taken 
under the Redemption of Mortgages Act in 
1913 on this suit, it appears that on the 
11th of May, 1913, Allah Bakhsh, the pre¬ 
decessor-in-title of the present plaintiffs 
made an application under Act 11 of 1913 to 
the Collector claiming redemption of the land 
in suit on payment of Rs. 45. Notice was 
issued to the mortgagees to show cause why 
redemption should not be effected, and on 
their objecting that the mortgage was made 
more than 80 yeai-s ago and that the appli¬ 
cant did not possess any subsisting rights of 

an inquiry was ordered 
into the age of the mortgage in dispute. The 
Collector eventually came to the conclusion 
that the mortgage was made in Sambat 1884 
and that, therefore, the claim as to its 
redemption was barred by limitation. He 
accordingly dismissed the petition and 
dmerted the applicant to seek his remedy in 
a Civil Court, if so advised. This application 
was presumably rejected under Section 9 of 
Act II of 1913. Now, Section 12 of that 
Act says down that “ any party aggrieved by 
an order made under Sections 6, 7, 8, 9, 10 

31 ur.°^ • t ^. S ^ ct ’ institute a suit to 
establish his rights in respect of the mortgage 
but, subject to the result of such suit, if any 
the order shall be conclusive.” This section 
embodies a rule of law similar to that which 
^ contained in rule 63 of Order 21 of the 
Civil Procedure Code. Under Rule 63 of 
Order 21 of the Civil Procedure Code the 
person who is aggrieved by an order passed 
agauist him is entitled to bring a declaratory 
su.t to establish the rights which he claims 
to the property in dispute within one year 
from the date of such order, and if no such 
suit is brought within the period prescribed 
by law, the order of the court allowing 
or disallowing the objection becomes con¬ 
clusive. In the present case no suit was 
brought by the mortgagor or his represen- 
tative-in-interest whithin one year from the 
date of the adverse order passed against 
him, and it is consequently contended 
that this suit, which is practically one for 
setting aside that order, is. barred uod«f 
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Article 14 of the Indian Limitation Act. 
Articles 11, 11-A, 12 and 13 of the Indian 
Limitation Act provide a period of limitation 
for suits of a specific nature brought under 
the Code of Civil Procedure, and Article 14 
is a general residuary Article intended to 
provide a period of limitation for all suits 
which do not fall within the purview of any of 
those Articles. The present suit is clearly 
one for setting aside an order of the Collector 
passed in his official capacity for which no 
express provision is made in the Indian 
Limitation Act, and I do not see how it can 
be argued that the suit is outside the scope 
of Article 14. The learned District .Judge is 
of cpinion that as no period of limitation for 
a suit of this nature is fixed in Section 12 of 
the Redemption of Mortgages Act, Article 14 
does not apply. I am unable to agree with 
this view. Section 12 of the Redemption of 
Mortgages Act merely points out the results 
which would ensue if the procedure laid down 
in that section is not followed. In order to 
ascertain the period of limitation for such a 
suit it is necessary that reference should be 
made to the provisions of the Indian Limita¬ 
tion Act, and the only Article in that Act 
under which the suit could fall is Article 14 
which provides a period of one year’s limita¬ 
tion from the date the order complained 
against is passed. 

Next it is argued that it is not a suit for 
setting the order passed by the Collector 
but a suit for redemption, pure and 
simple, and that therefore Article 14 
has no application to such a suit. I do 
not think that there is any force in this 
contention. Before redemption of the 
mortgage in suit cun be effected it is 
necessary that the order passed by the 
Collector in 1913 should be set aside, and the 
plaintiff cannot evade the provisions of Article 
14 by merely saying that he does not express¬ 
ly ask for the setting aside of the order. 
The Collector after due inquiry decided 
against the claim of the plaintiff’s predeces¬ 
sor-in-title, and the plaintiff is, by reason of 
the latter being a party to the proceedings 
before the Collector, bound by the order, 
and it is necessary for him under Section 12 
of Act II of 1913 to get rid of that order 
before he can establish his right to redeem 
the property. 

Lastly, it is argued that proceedings under 
Act II of 1913 are summary in their nature 
and that the Act is not intended to curtail 
the period of limitation for a suit for 
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redemption which a litigant ordinarily 
possesses under the Indian Limitation Act. 
No doubt this is so, but this argument entirely 
loses sight of Section 12 of the Act under 
which the order is likely to become conclusive, 
if not duly contested by means of a suit. In’ 
my opinion the order of the learned District 
Judge is wrong, and the suit is clearly barred 
by Article 14 of the Indian Limitation Act 
so far as the earlier mortgage of 1827 is 
concerned. 

The result is that I accept the appea’ and, 
in modification of the order of the lower 
appellate court, grant the plaintiff a decree 
for possession by redemption of 12 kanals 6 
nutrias of land incorporated in mutation No. 
1509. dated the 31st of August, 1903, on 
payment of Rs. 48 only. The rest of the 
plaintiff’s claim shall stand dismissed. Parties 
shall hear their own costs throughout. 

Appeal allowed in part. 
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Abdul Raoof, J. 

Kidar Nath and others .Plffs — Appellants. 

v. 

Wazir Chand aad others... Defdts.—Respdts. 

S. A. No. 1173 of 1921. decided on 29th June, 
1923, from the decree of the District Judge, Karnal, 
dated 21st January, 1922. 

(a) Limitation Act , 6'. 5 — Mistake offact—Fact 
of death of a party not known to parties for more than 
three months—Mistake excused . 

The judgment under appeal was given on the 
21st of January, 1922. The appeal was filed on 
the 19th of April, 1922. On the 6th of July, 1922, 
an application was made to remove from the 
memorandum of appeal.the name of one R. and 
substitute the names of P. and H. as R. had died 
before the presentation of appeal and name had 
wrongly been continued on the record. R. had 
in fact died before the decision of the Lower 
Appellate Court, but his name, by an oversight, 
was retained in the decree of the Lower Appellate 
Court. 

Held : that the retention of the name iof the 
deceased was not intentional, that having regard 
to this circumstance the mistake should be over¬ 
looked and the time for appeal sgainst the heirs 
of R. should be extended. [P. 693, Col. lj 

(b) Hindu Law—Religious endowment—Trusi 
without a trustee possible . 

A trust, according to the Hindu Law, cannot 
fail for want of the appertntment of trustees and 
the court will appoint a manager on the failure 
of those entitled to appoint him. (Page 923, 
paragraph 2111 of Gour’s Hindu Code.) 

Where a trust was created for three purposcSi 
namely (a) for a soda barat , (b) for the construc¬ 
tion of a shiwalaya and (c) for 'expenses in 
connection with the sati of the family. [P. 694, 
Col. 2.] • . 1 4 •• * 
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Held : that the intention o i the creators of the 
trust was to create a trust of a public and 
religious character. 23 Bom. 659 Ref. 

Shamair Chand for the Appellants. 

Jagan Nath for the Respondents. 

Judgment :—This second appeal has arisen 
out of a suit for rendition of accounts, remov¬ 
al of the defendants from the office of trus¬ 
tees and appointment of new trustees. The 
trial court dismissed the - suit and the appel¬ 
late court upheld the decree of the trial 
court. Hence this second appeal was filed 
by the plaintiffs. 


On the appeal being taken up for decisior 
a preliminary objection was raised on behall 
of the respondents on the ground that ir 
must be taken to have abated on the 
following facts:—The judgment under 

t • 


the 21 st 


appeal was given on 
January, 1912, The appeal was filed o 
the 19th. of April 1922. On the 6th. c 
July 1922 an application was made to remov 
from the memorandum of appeal the nam 
of one Ram Richhpal and substitute the name 
of Prem Nath and Hukam Chand as Rar 
Richhpal had died before the presentation c 
appeal and his name had wrongly been cont 
nued on the record. The application was at 
mittedly made after the period of limitatioi 
provided by the law for the presentation o 
appeals had expired. It, however, appeals tha 
m spite of the fact that Rim Richhpal ha. 
died before the decision of the LowerAppellat 
ODurt, his name, by an oversight,was retaine< 
in the decree of the Lower Appellate Court 
Mr. Shamair Chand has contended that h. 
and his clerk were misled by the entry in th. 
decree of the Lower Appellate Court, that th. 
retention of the name of the deceased wai 
not intentional, that having regard to tlii: 
circumstance the mistake should be over 
looked and the time for appeal against th. 
heirs of Ram Richhpal should be extendec 
under Section 5 of the Indian Limitation Act 
Jn my opinion the mistake appears to bet 
bona fide one, I. therefore, extend the perioc 
1° 1 imitation under Section 5 of the Limita 
tion Act and overrule the preliminary objec 

tion. As regards the merits of the case the 
following facts must be taken into consider- 
tion m order to decide the question raised in 
this second appeal;One MtDhako died in 1875 
leaving considerable property, both moveable 
and tmmoveable-a dispute arose between the 
reversioners as to succession. On the 21st 

rLpS St ’ i 8 l\ a deed ° f P 31 ^ 011 was exe¬ 
cuted by which the ancestors of the plaintiffs 


Nos. 1 and 2 and those of the defendants 
divided the property. By that deed a shxwula 
with certain shops and Rs. 10,000 were set 
apart for charitable purposes. The clause 
relating to the charity is set out in the judg¬ 
ment of the Lower Appellate Court as 
follows■. 

“Rs. 10,000 (ten thousand rupees) cash 
and a house (ihiwala) with shops as a joint 
property, detailed below, have been set apart 
for charitable purposes with our consent. 
We, co-sharers, have no claim to the said 
cash and house and shops. A sxda burat 
(perpetual giving of alms) will continue to 
exist. Hence we have written these few 
words in the form of a deed of partition so 
that it may serve as an authority :— 

One house ( shiwala) with shops under -it 
and Rs. 10,000 (ten thousand rupees), not of 
the whole heritage of the deceased, have 
been set apart for charitable purposes as 
wakf property. The said Rs. 10,000 is to be 
spent as follows:— 

(«) for a soda barnt ... R s . 8,000 

(b) for the construction of a 

shiwnl « ••• . 1,000 

(c) for the expenses in connec¬ 
tion with the sati of the 

family. ... ... |( i )000 

Total Rs. 10,000 

The suit was instituted by six persons, 
namely, (1) Shiba Mai, son of Ajudhia 
Parshad (2) Kidar Nath, son of Ram 
Parshad, (these two plaintiffs are members 
of the family), (3) Naubat Rai, son of Hamam 
Das, (4) Rahtu Mai Gupta, son of Ram Saran 
Das, (5) Gopi Nath, son of ,?ichha Mai and 
(o) Alangut Rim, lambavdar , son of Data 
Ram. These are outsiders and are said to 
beAryaSamafists. The defendants against 
whom the suit is brought are die children or 
grand-children of the members of the family 
who were parties to the partition-deed. It 
-s alleged in the plaint that Sant Lai 
Gowardhan Das and Bishan Das were appoin¬ 
ted as trustees of the wukf property. The 
suit was instituted so far back as the 14th of 
January, 19H after obtaining the necessary 
sanction under Section 92 of the Code of Civil 
Procedure. The i material issue which arose 
for decision on the pleadings of the parties 
was whether the ancestors of plaintiffs Nos. 1 
and 2 had endowed the property in suit for a 
public charitable purpose and thus had 
created a public trust by means of the 
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partition deed of 1875. Mr. Ali Hussain, 
the learned Senior Subordinate Judge, after 
considering the evidence and circumstances 
of the case, came to the conclusion that the 
trust was not for a public and charitable 
purpose and that the plaintiffs were not 
entitled to maintain the suit and dismissed 
it by his judgment dated the 17th of 
October, 1914. 

An appeal was preferred against his deci¬ 
sion which was accepted and an order was 
mede by Mr. Bishambar Dayal on the 19th 
of July, 1915, remanding the case under 
Order 41, Rule 23 of the Code of Civil 
Procedure for trial de novo. This order of 
remand was set aside by a Division Bench 
of this court on the 17th of May, 1921, and 
the case was sent back to the Appellate 
Court for disposal. The learned Judge of 
the court below has upheld the decree 
passed by Mr. Ali Hussain. 

Ostensibly the only ground upon which the 
learned Judge has upheld the decree o f the 
trial court is that as no trustees were 
appointed under the deed there was no trust 
at all. The following passage in the judg¬ 
ment speaks for itself 

“ He also urged that there was no trust at 
all. With this 1 agree. The essential idea 
of a trust is that certain persons hold pro¬ 
perty to or for the use of others (including 
charitable and religious purposes); and the 
creation of a trust involves the appointment 
of trustees. The deed in question appoints 
no trustees and creates no trust. It incident¬ 
ally declares the charitable intentions of the 
owners of joint property who were dividing 
it among themselves. If they had not 
carried out these intentions nobody—no 
outsider at any rate—could have compelled 
them to do so; and the fact that their 
intentions were carried out for some years 
wholly or in part is irrelevant” 

Evidently the learned Judge has imported 
the notions of the English Law into his 
judgment. The rule of the Hindu Law is 
thus stated by Mr. Gour in Section 225 of 
of his Hindu Code :— 

“ 225 (1) : The founder is entitled to pro¬ 
vide for the management of any endowment 
created by him. 

(2) He may nominate a shebait and pro¬ 
vide for his successor and effect will be 
given to his wishes if not inconsistent with 
the general law. 
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(3) Where the founder makes an endow¬ 
ment without providing for its management, 
the right of management vests in the founder 
and his heirs. 

(4) The right of the founder to provide for 
the management devolves upon his heirs on 
his death. 

(5) The court may appoint a manager in 
the last resort.’’ 

A trust, according to the Hindu Law, 
cannot fail for want of the appointment of 
trustees and the court will appoint a 
manager on the failure of those entitled to 
appoint him, see page 923, paragraph 2111 
of the same Code. 

In the case of Vidya Varulhi Thirtha v. 
Balusami Aiyar and others (1) their 
Lordships ^ observed “ It would, in their 
Lordships ’ opinion, be a serious inroad into 
their rights if the rules of the Hindu 
and Muhammadan Laws were to be cons¬ 
trued with the light of legal conceptions 
borrowed from abroad, unless perhaps where 
they are absolutely, so to speak, in pari 
materia." The learned Judge of the court 
below was, therefore, wrong in holding that 
there was no endowment in this case because 
no trustees had been appointed. The ques¬ 
tion whether an endowment for a public and 
charitable purpose was made depends upon 
the true construction of the clause in the 
deed referred to in the beginning of this 
judgment. The shiwala is situated outside 
the family house and is open to the public 
who resort to it for worship. Thus there 
can be no doubt that the intention of the 
dedicators was to'endow it to the public. 
The trust is created for three purposes, 
namely:— 

(n) for a sada barat, 

(b) for the construction of a shiwala ; and 

(c) for the expenses in connection with the 

sati of the family. 

Out of these the last purpose only may be 
stated to be of a private character. In the 
case of Jugal Ktshore v. Lakshtnandas 
Raghunathdas (2) the facts were as 
follows:— 

“ A Hindu built a temple in honour of the 
deity Shiv Pandurang, to which were attach¬ 
ed a dharmsala and a sadavart for feeding 
travellers and giving alms to the poor. In 
the maintenance of the temple and the 


(1) 1922 P. C. 123=44 Mad. 831. 

(2) L L .K. 23 Bom. 659. 
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charities connected with it, he dedicated cer¬ 
tain property by a deed of gift, under which 
he constituted himself a trustee for life and 
appointed a panch to act as his successors in 
the trust. During his life-time hi managed 
the temple as provided in the deed. On his 
death in 1867, the panch did not take charge, 
but his son (the defendant) assumed the 
management. The temple was open to the 
Hindu community.” 

And the learned Judges held that “ Having 
regard to the fact that a certain number of 
the public had always used the temple, that 
there was attached to it a dharmtala, and 
that the surplus funds not required for the 
service of the temple were to be applied to 
feeding travellers and maintaining a sadavart, 
the intention of the founder was to devote 
the property to public, religious and chari¬ 
table purposes.” Jn the deed in the present 
case it is provided that a sadavart (perpetual 
giving of alms) will continue to exist {sadavart 
jari rahega). The intention to create a 
perpetual charity is clear from this expres¬ 
sion. In the detail of the property endowed 
it is stated that one house with shops under 
it and Rs, 10,000 out of the whole heritage 
of the deceased have been set apart for 
charitable purpose as i^/propety, (ek makan 
shtu/ala mat dukanat serin aur mulligh das 
hazar rupae xvakj dharmada). 

Now, the expression 1 wakf Is a well 
known technical expression conveying the 
idea of tying up the property in perpetuity 
and the word dharmada' denotes charity. 
Thus there can be no doubt as to the inten¬ 
tion of the creators of the endowment that 
they intended that the Rs. 10,000 were to 
be so employed as to feed the poor in 
connection with the shiwala for ever. There¬ 
fore there is an irresistible conclusion that 
the Rs. 10,000 were not to be consumed but 
their income or interest only was to be spent 
in maintaining the wakf. It is not contended 
for the respondents that the maintenance of 

. . , a ^ are not charities 

of a public nature. All that is contended for 
is that the intention of the creators of the 
trust was not to create a trust of a public 
and religious character. This contention 

ST deer 131 " °" thC tfUe C0nstruct ‘°n 

I must, therefore, accept this appeal and 
set aside the decision of the Lower Appellate 
Court. As the decision of the learned Judge 
of the court below upon a preliminary point 


is set aside, the case must be remanded for 
trial on the merits under Order 41, Rule 23, 
Civil Procedure Code. Costs will abide 
the result. 

Appeal allowed . 
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Martinbau, J. 

Dhattna .Appellant. 

v. 

Lekh Ram and others .Respondents. 

S. A. No. 2336 of 1921 decided on JOth Novem¬ 
ber, 1922 from the decree of the District Judge, 
Hissar, dated the 12th July, 1921. 

Punjab Preemption Act , S. JO— Time runs from 
mutation when vendee is in possession prior to sale . 

Where the vendee was already in possession of 
the land in suit before the sale as a lessee, he 
should not be deemed in law to have taken 
possession of the land under the sale when the 
sale was effected. It is impossible for a person to 
take physical possession of property of which he 
has already got the physical possession and con¬ 
sequently time must run from the date of mutation 
under Section 30 of the Pre-emption Act. 1922 
Lah. 210, Foil. [P. 695 Col. 2.] 

N. G. Pandit for the Appellant. 

Shamair Chand for the Respondents. 

Judgment-.— The plaintiff in this case sued 
for pre-emption in respect of an oral sale of 
land which took place on the 15th August, 
1918. Mutation was sanctioned on the 14th 
March, 1919. The suit was instituted on the 
11th March 1920, and the main question in 
the case is that of limitation. The First 
Court gave the plaintiff a decree but the 
District Judge on appeal has dismissed the 
suit as barred by limitation, on the grounds 
that the property was capable of being 
physically possessed and that the vendee 
took possession under the sale on the 15th 
August, 19] 8. The plaintiff has presented a 
second appeal to this court. 

The learned District Judge has overlooked 

/k C t ? 3t the evidence of the Patwari 
and the i Revenue Records shows that the 

vendor Ld* Ram was already i„ possession 

Of the land in suit before the sale as a lessee. 

agree with the argument that he 
should be deemed in law to have “ taken 
Possession of the land under the sale when 
ihesa |e was effected. It is impossible for, 

P® 1-800 to take physical possession of prod 
perty of which he has already got the physical 
possession and consequently, it appears to mei 
that time must run from the date of mufcj 
rion under Section 30 of the Pre-emption 


Ml 
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The matter is in fact concluded by Tola 
Ram v. Lori,ida Ram> (1). In that case 
there had been an agreement to sell land to 
a certain person on the fulfilment of certain 
conditions. He got possession and subse¬ 
quently he fullfilled the conditions and become 
the owner of the land. A suit for pre¬ 
emption was filed and it was held that as 
under the circumstances of the case physical 
possession under the sale was impossible the 
vendee having been in physical possession 
from the date of the execution of the original 
contract, time began to run under the pro¬ 
visions of the Pre-emption Act from the date 
of mutation. 

The suit in the present case is therefore 
within time having ibeen instituted within 
one year of the date of the mutation. 

The courts below have concurred in hold¬ 
ing that the plaintiff has a superior right of 
pre-emption but the Lower Appellate Court 
has given no finding as to the price payable 
by him about which the parties are at issue 
so that a remand is necessary. 

I accept the appeal, set aside the decree 
of the Lower Appellate Court and remand the 
case to that court under Order 41 Rule 23 
Civil Procedure Code for disposal of the 
appeal before it after it has decided the 
question of price. Court fee on the appeal 
in this court to be refunded. Other costs 
to lie costs in the case. 

Appeal accepted. 


(1) 1922 Lah. 210. 

1924 LAHORE 696. 
Martinbau and Moti Saoar, JJ. 
Kokan and others ....Defendants—Appellants. 

v. 

Sohan .Plaintiff—Respondent. 

S. A. No. 1580 of 1920 decided on 7th May, 1923 
from the Additional Judge, Rohtak, date, 25th 
May, 1920. 

Decree—Construction—Allowing redemption does 
not make a decree a mortgage decree. 

Where the court decreed possession to the then 
plaintiffs with the proviso that the defendant 
could redeem within four years on payment of 
Rs. 1125 and it was nowhere stated in the decree 
that the decree-holders would enter into posses¬ 
sion of the property in the capacity of mortgagees. 
Held the mere fact that it was provided in the 
decree that the judgment-debtor would be entitled 
to redeem within four years does not necessarily 
lead to the inference that the mortgage had not 
'determined and was slill subsisting. [P. 697 Col. 2.J 


1924 Lahore 

Tek Chand and R. C. Sohnt for the Appel¬ 
lants. 

Sliatnair Chand and Sugar Chand for the 
Respondent. 

Moti Sugar, } .-—The facts of the case 
which has given rise to this second appeal 
are very simple and may shortly be stated 
as follows:— 

On the 22nd of June 1891, the, plaintiff 
Sohan mortgaged the land in suit without 
possession to Kokan and Harphul for Rs. 500. 
The mortgage was for five years, and the 
deed contained a conditional sale clause to 
the effect that if redemption was not effected 
within the period fixed the land would be 
deemed to be sold to the mortgagee. On 
the 10th of August, 1892,an additional charge 
for Rs. 99 was created on this land and it 
was stipulated that redemption would be 
effected along with the previous mortgage. 
The other terms of the mortgage were 
practically the same as those provided for in 
the deed of 1891. The five years expired in 
June 1896 and on the 3rd of'August, 1897, 
foreclosure proceedings were instituted by 
the mortgagee and apparently duly carried 
out. 

On the 18th of August, 1897, notice of 
foreclosure was served upon the mortgagor 
and on the 1st of December, 1898, the mort¬ 
gagee sued for possession as owner, alleging 
that the year of grace had expired and that 
the mortgage money had not been paid by 
the mortgagor. No objection was taken in 
that suit to the regularity of the foreclosure 
proceedings and the only points urged in 
defence were:— 

that full consideration had not been 
paid; 

tnat the defendant mortgagor had made 
repayments to the extent of Rs. 448 ; 
and 

that until the accounts had been settled 
it could not be definitely said how 
much was due to the plaintiffs. 

The defendant, however, admitted his 
liability to pay what was found due to the 
plaintiffs if instalments were allowed. It was 
denied that the plaintiffs were entitled to a 
foreclosure decree. Upon these pleadings 
the Court framed certain issues and adjourn¬ 
ed the case to the 23rd of December, 1898, 
for the evidence of the parties. On the 23rd 
December, 1898, however,the parties entered 
into a compromise and made an application 
to the Court that a decree for possession by 
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way of foreclosure be passed in favour of 
the plaintiffs on condition that if the 
defendant repaid Rs. 1,125 within four years 
he would be entitled to redeem and £et back 
possession of the land in suit from the 
plaintiffs. The statement of the defendant 
mortgagor was recorded who verified the 
compromise, bnt added that for four years 
the plaintiffs would remain in possession as 
mortgagees The court thereupon decreed 
possession to plaintiffs with the proviso 
that the defendant could redeem the 
land under mortgage within four years on 
payment of Ks. 1,125 to the plaintiff- 
decree-holders. In the decree which followed 
upon the judgment there was nothing to 
indicate that the plaintiffs would remain in 
possession for four years as mortgagees only 
and not as full proprietors. On the 28th of 
June, 1899, possession was delivered to the 
plaintiff-decree-holders. On the 19 th of 

February, 1903, an application was made by 
the plaintiffs to the effect that four years 
had expired, that the judgment-debtor had 
not paid any money, and that the plaintiff- 
decree-holders were consequently entitled to 
remain in possession as full owners. A 
notice was sent to the judgement-debtor to 
appear and show cause why the plaintiff- 
decree-holders should not be recorded as 
full owners of the property in suit. The 
judgment-debtor appeared and stated that by 
the decree of the 23rd of December, 1898, a 
new mortgage was created between the 
parties and that since the conditional sale 
clause as contained in the decree was in 
law null and void he was entitled to 
redeem and that the mortgage was still 
subsisting. The Executing Court, however 

overruled this objection fnd ordered that 
the plai ntiff-decree-holders should be 
recorded as full owners. Mutation as full 
owners was also effected in the revenue 
papers m 1903 m favour of the plaintiffs, and 
* "u e th ! n *}** have ren *ined recorded as 

dateof ,he instiMi0 " ot 

On the 9th of April, 1919, the present suit 
was instituted by the mortgagor P Soha n for 

Jhe dTcree of [S2? npfcion ,° n the S rou " d that 
and that the phinllfS^^^S! 

mortgage did not subsist andtL rS - 

*924 L/88 


On ■ appeal the learned District Judge 
came to a contrary finding and held that a 
judicial hypothec had been created by the 
decree of 1898 and that the plaintiff- 
mortgagor was entitled te redeem. Against 
this decision a second appeal has been 
preferred to this court by the defendants 
Kokan and Harphul through Bakhshi 
Tek Chand while Mr. Shamair Chand has 
appeared on behalf of the plaintiff. The case 
has been argued at considerable length by 
the learned counsel on both sides and a 
mass of authorities have been cited for and 
against the various contentions raised on 
behalf their respective clients. We do not 
think it necessary to examine all the autho¬ 
rities in detail as in our opinion this appeal 
must succeed on the short ground 
that no fresh mortgage was created by 
the decree of 1898 and that the defendan¬ 
ts Kohan and Harphul entered into possession 
of the property in suit as full proprietors and 
not merely as mortgagees. 

suit institu¬ 
ted ml 898 by the present defendants was 
one for possession as full owners. The Court 
decreed possession to the then plaintiffs with 
}he promise that the defendant Sohan could 
redeem within four years on payment of Rs. 

I’ 1 * 5 ' [t 7 as "° w , h f e stated in the decreel 
that the decree-holders would enter j n td 

possession of the property in the capacity oH 
mortgagees, and the mere fact that it was 
prov.dcd in the decree that the judgment- 
debtor would be entitled to redeem within 
four years does not necessarily lead to thel 
inference that the mortgage had not determJ 
ed and was still subsisting. | 

h our opinion upon a true construction of 
the decree the pla,ntiff-decree-holders were 

given full proprietary rights in the land in 

suit, but by mutual consent a concession was 
allowed to the defendant judgment-debtor 
that if he paid ,a certain sum within a certain 

period he would be allowed to get back pos 

sess,on from th c plaintiffs. As held in 
case of Karon Mai v. Ramjec Lai (I) it was 
clearly not the intention of the parties that 
a fresh mortgage should t e created 

should ^ thC ' . def u endan Wudgmentdebtor 
should get a further period of sixty 

years to redeem the land. It was held h 

that case that where after the expiry of the 

year of grace in foreclosure proceedings the 

mortgagee sues for pos session as owner 

jjTOMO 2 Lah. 53=3 Lah. 

691. C, 812=41'P. W. R, 1921. 
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of the mortgaged property, and under a 
compromise between the parties the court 
passes a decree for such possession with the 
proviso that the mortgagor can redeem the 
mortgaged property within a certain period 
and avoid either wholly or in part the 
execution of the decree, such a decree does 
not create a fresh mortgage. We do not 
think there is any essential difference be¬ 
tween the wordings of the decrees passed in 
that case and in the present case and are 
of opinion that a fresh mortgage was not 
created by the decree of 1898 and that no 
mortgage was subsisting which could now be 
redeemed. 

• 

It has been argued that in order to arrive 
at a proper interpretation of the decree 
reference should be made to the statement 
made by the judgment-debtor in court before 
the decree of 1898 was passed and to the 
execution proceedings subsequent to the 
decree, which clearly show that the possession 
of the decree-holder was that of a mortgagee 
and not that of a full proprietor. There is 
abundant authority for holding that when the 
wordings of a decree are unambiguous and 
explicit it is not competent to a court to go 
behind the decree and to refer to the judg¬ 
ment or to any surrounding circumstances. 
In the present case we are of opinion that 
there is no ambiguity in the words of the 
decree. It is, therefore, not competent to us 
to refer to any other documents for the 
purpose of interpreting the decree. 

The result is that we accept the appeal 
and setting aside the order of the Lower 
Appellate Court restore the decree of the 
first instance with costs throughout. 

Appeal allowed. 

1924 LAHORE 698. 

Abdul Raoop and Campbell, JJ. 

Mt. Tabi .Plff.—Appellant. 

v. 

Saudagar Singh .Defdt.—Respondent 

S. A. No. 2526 of 1920 decided on 19th Novem¬ 
ber, 1923 from the decree of the Additional 
District Judge, Lahore dated the 5th August, 1920. 

Rcwaj-i-am—Is important piece of evidence. 

Among parties generally following Customary 
Lasv it is permissible to fall back as a last resort 
on their personal law for the decision of a point 
on which no definite rule of custom applicable can 
be found. The riu>aj-i-am even when unsupported 
by instances is an important piece of evidence to 
which serious regard is to be paid. [P. 699, 
Col. 1.] 


(b) Words — Mother. 

The word ‘mother’ does not include grand¬ 
mother. [P. 699, Col. 2.] 

Aziz Ahmad for the Appellant. 

Nanak Cliand, Advocate for Bakhshi Tek 
Chand, Advocate, and Lala Shaukat Rai for 
the Respondent. 

Campbell, J .This judgment will dispose 
of second appeals Nos. 2526 and 2631 of 
1920, the question for decision in each being 
the same. That question is, as stated in the 
Certificate given by the Lower Appellate 
Court under Section 41 (3) of the Punjab 
Courts’ Act, that of the respective rights of 
a Sikh grandmother and a paternal uncle. 
inter se and of the interpretation and scope 
of the word ‘mother’ as given under answer 
No. 66 of Bolster’s Customary Law of 
Lahore District. 

The following pedigree table elucidates the 
facts:— 


Mt. Tabi—Fatteh-Mt. Bhagan 

(appellant)—Singh 

I 

Natha Singh 


Tara Singh Saudagar Singh Dhana Singh 
d. s. p. (respondent) d. s. p. 
Dhana Singh died first of the sons of Fatteh 
Singh and his estate was inherited in equal 
shares by Saudagar Singh and Natha Singh. 
Natha Singh died and was succeeded by 
Tara Singh. When Tara Singh died his 
land was mutated half in favour of Saudagar 
Singh and half in favour of his grandmother 
Mt. Tabi by an amicable arrangement. 
Subsequently each of these persons brought 
a suit for a declaration that he and she 
were sole heirs of Tara Singh. Saudagar 
Singh succeeded in both suits in one of which 
he was plaintiff and in the other defendant. 
Mt. Tabi appealed unsuccessfully to the 
District Judge and she has now come on 
second appeal to this court in each case 
with a certificate in the terms noted above. 


In the trial court 12 witnesses were pro¬ 
duced by Mt. Tabi in whose opinion the 
grand-mother is a preferential heir to an 
uncle, while 17 witnesses for Saudagar 
Singh deposed that a grandmother is no heir 
at all in the presence of an uncle. v> 
concrete instance was quoted by either set 
of witnesses and this evidence is valueless. 


'he only other evidence is the riwaj-t-am 
terms of which are embodied in para- 
3 h 66 of Bolster’s Customary Law of the 
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Lahore District. It is there declared that 
when a man dies without lineal descendants, 
widow or daughters his property devolves on 
the following in order :— 

1. Father; 

2. Mother; 

3. Brothers or their male descendants 
through males ; 

4. Paternal uncles or their descendants ; 

5. Other collaterals; 

6. The village community. 


This is stated to be the answer of all 
tribes but no instances of succession are 
quoted in the record. 


Two contentions are advanced on behalf 
of Mt. Tabi before us and they are 
mutually contradictory. The first is that in 
the riwaj-i-am the word 1 mother ’ must be 
held to include grand-mother so that the 
grand-mother stands as regards succession 
on an equal footing with the mother. The 
second is that since no definite rule of custom 
applicable to the question before the court 
can be found recourse must be had to Hindu 
Law for a rule and under Hindu Law the 
grand-mother is preferred to the uncle. 


This second argument is based on 110 
P. R 1906 but it has no force. What the 
Full Bench ruled in that case was that 
bmong parties generally following Customary 
Law it is permissible to fall back as a last 
'resort on their personal law for decision of a 
Ipoint on which no definite rule of custom 
applicable can be found. In the present 
instance there is no gap ; which cannot be 
filled otherwise than by a resort to Hindu 

E jLaw. The riwaj-i-am even when unsupported 
,by instances has been ruled by the Privy 
Council to be an important piece of evidence 
which serious regard is to be paid and 
;re we have the riwaj-i-am which describes 
the uncle as an heir and does not mention 
the grand-mother at all. There is thus a 
piece of evidence tliat under custom the 
uncle is an heir and the grand-mother is not. 
If the contest were between two such 
persons as the sister’s husband and the 
mothers brother and if there were no evi- 
dence on the record except the present 
rtwaj-t-am, then it might be said that there 
was a gap which could not be filled except 
by a reference to personal law, and this is 
manifestly what the learned Judges meant 
Who delivered 110 P. R I9(j6, 


On the first point the argument addressed 
to us amounts to a claim that the wordi 
‘mother’ should include grand-mother because 
it ought to do so and because a grand-mother) 
is an heir under Hindu Law and thus there 
would be nothing strange in her being an heir 
under Punjab Agricultural Custom. Under 
Hindu Law, however, a grand-mother does 
not stand on the same footing as a mother 
and although she comes before a father’s 
brother she comes after a brother and his 
descendants to whom the mother is preferred 
under the rule of custom enunciated in the 
riwaj-i-am. It is easy to theorize and to 
speculate as to what the rules of custom 
should be but the function of a court, in 
nutters of disputed custom, is to discover 
the actual practice and to give effect to it 
Here not a single instance is discoverable of 
inheritance by a grand-mother in preference 
to an uncle, and the riwaj-i-am declares the 
uncle to be an heir and omits all mention of 
the grandmother. The word 'mother' in the 
riwij-i-am must be presumed to carry its 
plain literal meaning in default of any 
evidence that it was intended to mean some¬ 
thing else. Bricks cannot be made without 
straw and there is no material except the 
words themselves of paragraph 66 of 
Bolster’s Customary Law which enable us to 
interpret it or explain its scope. 

Both appeals therefore fail and are dis¬ 
missed with costs. 

Appeals dismissed. 


* 1924 LAHORE 699. 

Harrison and Moti Saoar, JJ. 

Municipal Committee of Jhang .Defdt.— 

Appellant. 

v. 

Devi Dayal .Plaintiff—Respondent. 

S. A. No. 266S of 1920 decided on 14th 
November, 1923 from the decree of the District 
Judge, Jhang at Sargodha dated the 27th August, 

Jurisdiction—Civil Court — Ctvi't interfere with 
honest and fair exercise of discretion of a Municipal 
Committee. 

Where the action of the Committee is shown 
to be intra vires and it is in no way dishonest or 
malicious the question of whether it was ncccs* 
sary in the public interest to take action to rc- 

[p OV 700 h C S j tr ^j tures does not « ris e in Civil Court. 

Gokal Chand Narattg for the Appellant 
Mehta Amin Chand for the Respondeat, 
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Ahmad Shah 

Hafrison J. •—The MunicipalCommittee of 
Jhang acting under the provisions of Section 
175 of the Municipal Act (III of 1911) 
ordered the plawtiffs-respondents to remove 
certain structures which encroached upon a 
street, and on their failure to comply, the 
Committee removed them. The plaintiff 
instituted two separate suits praying for 
declaration that the sites under these 
erections were their exclusive property and 
that the resolution directing their removal 
should be cancelled. The suits have been 
decreed by both the Lower Courts and the 
declarations have been given; but, as the 
Committee has never denied the title of the 
plaintiffs and as the erections have actually 
been removed, it is impossible to see what 
satisfaction the plaintifffs can get from the 
declarations or wnat possible result they 
can have. The plaintiffs did not ask for 
damages and none have been awarded. The 
Committee has appealed presumably with 
the idea that the decisions may form a 
dangerous precedent. 

The finding of the District Judge was that 
the structures were on the street and that 
the action of the Committee was intra vires. 
He was not satisfied that it was bona fide as 
it appeared to him to be capricious and 
arbitrary. He thought that the structures 
were not obstructions because in his opinion 
they caused practically no inconvenience to 
anybody. The question before us is whether 
in these circumstances, the action being 
admittedly intra vires, any suit lies and 
whether the decision of the Committee can 
be questioned. Various authorities have been 
quoted, the Committee relying upon 107 P. 
L. R. 1915, 75 P, R. 1916 and 6 P. R, 1919 
while the respondents rely on I. L. R. 12 
Bom. 490 and I. L. R. 12 Bom. 474. The 
findings in these -Bombay rulings in no way 
assist the respondents, and moreover the 
point in its extreme form as urged by the 
respondents does not really arise in this case. 
The District Judge has used the words bona- 
fide and has found that the action was not 
bona fide. The body of the judgment, how¬ 
ever, shows that he has not used these words 
in their true sense and what he means is 
•' unnecessary It was alleged that improper 
influence had been brought to ‘bear on the 
Committee, but he has not found that this 
was so. He has merely substituted his opinion 
as to the advisability and necessity of remov¬ 
ing the structures for that of the Committee. 
In doing so he has acted wholly ultra vires 


v. S. D. Hinde, 1524 Lahore 

and has arrogated to himself powers 
which he had not got. We, therefore, 
hold accepting the finding of fact of the 
learned District Judge, that the action 
of the Committee being shown to be intra 
vires and there being no finding that it was 
in any way dishonest or malicious, the 
question of whether it was necessary in the 
public interest to remove the structures did 
not arise any more than did the question of 
title. 

We accept the appeals and dismiss the 
suits of both the plaintiffs. 

The costs of the defendant Committee 
will be borne throughout by the plaintiffs in 
both cases. 

Appeals allowed. 
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Harrison and Zahar Ali, JJ. 

Ahmad Shah and another...Pitts.— Appellants. 

v. 

The Church Missionary Trust Association 

London , through S. D. Hinde and others . 

Defendants,—Respondents. 

F, A. No. 304 of 1919, decided 5th June, 1923 
from the decree of Subordinate Judge, Multan, 
dated 16th December, 1918. 

(a) Abadi—Outgrowth of a sub division not a 
separate sub-division. 

There is a no authority for the proposition 
that the accretion to or an over growth of an 
old sub-division of a town within the limits of 
that town is to be regarded as a sub-division 
of it, though there are rulings to the effect that 
the new suburbs beyond the limits of the town 
constitute new sub-divisions. [P. 702, Col. 1.] 

(b) Pre-emption — Custom—Multan City. 

The custom of pre-emption docs obtain in the 
sub-division Husain Agabi of the City of Multan, 
24 & 57 P. R. 1906 Ref. [P. 702, Col. 2.] 

Abdul Rashid for the Appellants, 

Tek Chand and Har Gopal for the 
Respondents. 

Zafar Ali , 'The plot of land which is 

subject of this pre-emption suit is situated in 
that low lying northern outskirt of the city 
of Multan which extends between two of its 
gates the Lohari and Daulat Gates, and is 
hemmed in on the north by the circular road. 
The city proper to the south of this tract 
and the fort to the north beyond the road 
are on much higher levels. The whole of this 
low expanse was originally vacant and was 
known as Mazul property belonging to 
Government. Portions of it were from time 
to time leased, sold or gifted by Government 
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for building purposes and it was in about 
1873 that two large plots from it were gifted 
to the Church Missionary Society and that 
body founded therein a school. Later on 
in about 1915 the school was removed 
therefrom and the society divided the land 
into small plots and offered the same for 
sale by public auction. Four of these plots 
were purchased by defendants Nos. 2 to 4, 
and it is only one of these four that the 
plaintiffs claim to pre-empt on the ground 
that it adjoins their land. The defence was 
that the custom of pre-emption did not 
obtain in this new suburb of the city which 
constituted a sub-division by itself and was 
known by the name hithar (low land). The 
plaintiffs contended on the other hand that 
the so-called hithar formed part of the sub¬ 
division Husain Agahi and was included in it. 
It was common ground in the court below 
that the custom of pre-emption was in force 
in Husain Agahi and that being the position 
taken up by the parties, the decision of the 
case depended upon the answer to the 
question whether the land in dispute was 
within Husain Agahi or beyond it. The 
Lower Court arrived at the conclusion that it 
was situated in hithar which was a separate 
sub-division and not part of Husain Agahi 
and that no right of pre-emption was 
proved to exist in hithar. The suit was 
accordingly dismissed and the plaintiffs have 
come to this court in first appeal. 

Counsel for the defendants-respondents 
wanted to argue before us that the custom 
of pre-emption was not proved to obtain 
even in Hussain Agahi, but we did not allow 
him to do so because, as stated in the judg¬ 
ment of the court below, the existence of the 
custom in Husain Agahi was not denied by 
the defendants in that court. Therefore the 
only question before us is whether the part 
called hithar is an outgrowth of and is includ¬ 
ed in the sub-division Husain Agahi or is a 
separate subdivision by itself. There is 
ample documentary evidence on the record 
showing that the lands and houses in hithar 
are generally described as situated in 
Husain Agahi. 


In the first place, in the notice of sale 
plots issued by the local agent of the Chur 
Missionary Society the land was stated 
be situated at Husain Agahi.” 


Secondly, in the very deed by which the 
defendants purchased the four plots the land 
was stated to be situated in Husain Agahi. 


Similarly in all other deeds of sale executed 
by the agent of the Missionary Society the 
plots sold were stated to be situated in 
Husain Agahi. 

Thirdly, the defendant Budhu Ram himself 
in the agreement dated the 15th September, 
1915, executed by him relating to a plot of 
nazu' land, which is to the north-east of 
the land in dispute, described it as situated 
in Husain Agahi. 

Fourthly, there is the statement of the 
defendants’ own witness Mr. M. N. Bannerji, 
Pleader, Multan, where house is built on 
mzu land between Daulat and Lohari Gates, 
that he describes his house as situated in 
Husain Agahi. 

Fifthly, there is the evidence of defendants’ 
own witness Behari Lai, Sub Overseer, 
Municipal Committee, Multan, who produced 
the survey map of Multan city, prepared in 
1901, and the field book relating thereto, and 
stated by a reference to these documents, 
that as against the survey stations 99, 5 R, 
29, and 2 M, marked in the map, the entry 
in the field book is in “ Husain Agahi.” A 
glance at the map shows that the line con¬ 
necting these four stations is just on the 
northern boundary of the entire land 
containing the Mission School building, 
inis makes it clear that in 1901 
this land was considered to be a part 
of Muhalla Hasssin Agahi. (See copy of 
this map Ex. 6-13, filed by the defendants). 

Sixthly, there is the evidence afforded by 

the record of a pre-emption suit brought in 
1910 by Jhandu (P. W. G.) for possession 
a house situated in this hithar land. It 
was stated in the plaint that the house was in 
Husain Agahi and that the custom of pre-em¬ 
ption obtained in Husain Agahi in respect of 
houses. This house is marked as No. 1 in 
he plan Ex P. 16 and the plaint is printed 
at page 51 of the copy book. The case 
ended in a compromise which is printed at 
page 49. In this compromise the house stat¬ 
ed to be “ situate at hithar near Duselvia 
Husain Agahi, 'Multan." The Duselvia ground 
is to the north of this house and it appears 
that this ground is known as Duselvia Husain 
Agahi as stated in the deed of compromise. 
•• As against this mass of documentry evi« 
dence which it is important to note comprises! 

(1) defendants' own title deed P-3; 

(2) the agreement executed by one of 
the defendants in September 1915. 
P*ll ; and 



702 


Nanak Chand v. Mir Muhammad/Khan. 


(3) the survey map D-13 produced by 
their own witness Bihari Lai, 
all that defendant’s counsel could urge was 
that in certain deeds of sale of nazul plots 
executed by the Deputy Commissioner of 
Multan, the plots sold were stated to be 
situated inside Lohari Gate and not in Husain 
Agahi and that in the registers of nazul lands 
prepared in 1864, 1871 and 1901 the land 
in dispute was shown to be inside Lohari 
Gate lying between Husain Agahi Bazar and 
the Circular Road was not within Muhalla 
Husain Agahi. The Lower Court discarded 
all this evidence, and referring to the old 
history of the city as given in the 

Multan Gazetteer according to which 
this low lying land was once the site 
of a ditch or the bed of the river Ravi, 
arrived at the conclusion that the high level 
border of the city was its old boundary, that 
the new abadi in the hollow below it could 
not be a part of the old Muhalla Husain 
Agahi and that the plaintiffs in order to 
succeed in their suit, should have established 
the existence of a custom of pre-emption in 
this part but had failed to do so. We are of 
opinion that this conclusion Is based on wrong 
premises. There is no authority for the 
proposition that an accretion to or an over¬ 
growth of an old sub-division of a town 
within the limits of that town is to be 
regarded as a new sub-division of it, though 
there are rulings to the effect that new 
suburbs beyond the limits of a town constitute 
new sub-divisions. In 84 P. R. 1910 it was 
held that a new abadi within the old mauza 
Garhi Awan though on the borders of the 
town of Hafizabad and now a part of that 
town was to be regarded as a new sub-divi¬ 
sion. Similarly in 2 Lah. 83 the land 
pre-empted was originally within the limits 
of the village Khandrat Kalan outside the 
walls of Delhi but now formed a suburb of 
Delhi and was known as Pahar Ganj. It was 
therefore held that this new suburb outside 
the city constituted a new sub-division. 
These two rulings therefore which are cited 
by the respondents ’ counsel are distinguish¬ 
able and do not apply to the present case as 
here the new abadi is a natural expansion of 
the old city within its limits which are now 
defined by the Circular Road. It cannot be 
argued that a sub-division of a city cannot 
expand where its old boundary and the land 
adjoining it are divided by a steep declivity. 
An outgrowth or expansion can take place on 
the adjoining land whether it be on the same 
level as the old town or on a lower or higher 
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level as in the case of hilly places. The 
evidence reviewed above fully establishes 
that this low-lying land was by general accept¬ 
ance situated within Husain Agahi and the 
defendants could not show that it was ever 
previously asserted that it was not within 
that Muhalla. We therefore find that the 
land in dispute is situated within Husain 
Agahi and that the custom of pre-emption 
prevails in that Muhalla. 

It may be stated here that the custom 
of pre-emption has been held to prevail 
generally not only in the Multan City but also 
in its new suburbs known as Laraf Ravi and 
Derun Pak Darwaza vide 42 and 57 P. R. 
1906. Of the four judicial instances cited in 
the present case three relate to houses which 
are admittedly within the old Muhalla 
Husain Agahi. Having regard to all this 
and the defendants’ admission, it may safely 
be conculded that the custom of pre-emptionl 
does obtain in the sub-division Husain Agahi.| 

There remains to be decided the question 
of price. The Commissioner appointed to 
determine the market value of the land in 
suit estimated its value at Rs. 12,000 and 
this valuation was accepted by the plaintiffs, 
but the Lower Court increased it to 
Rs. 13,000. We are of opinion that acording 
to the rates found by the Commissioner and 
referred to by the court below the value 
could not be less than Rs. 13,000. We 
therefore accept the appeal and reversing the 
judgment and decree of the court below 
grant the plaintiffs a decree for possession of 
the land on payment in the court below of 
Rs. 13,000 less costs in both courts, on or 
before the 10th of August next. In defaul 
the suit will stand dismissed with costs 
throughout. 

Appeal allowed. 
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(b) Civil P. C„ S. 11— Parties—Real beneficiaries 
are parlies . 

The real beneficiaries are like the actual parties* 
46 Cal. 566 Foil. In a proceeding by or against 
the benamidar the person beneficially entitled is 
fully affected by the rule of res judicata. (P. 705, 
CoL 2.] 

(c) Civil P. C. r S, 11 — Directly and substantially 
in issue. 

Where a pronote was executed on account of 
interest due on the mortgage in question and the 
suit on the pro-note could not have been decreed 
unless mortgage was found to be a valid mortgage, 
nnd in order to determine the validity of the 
consideration for the pronote it was necessary for 
the court in the previous suit to determine the 
validity of the mortgage. Held : that the question 
of the validity of the mortgage was directly and 
substantially in issue in the previous case, and 
the finding that no undue influence had been 
established and that the consideration was proved 
Operates as res judicata in the later suit. [fc\ 706, 
Col. 1.] 

(d) Limitation Act , 5. 75— Alternative causes of 
action — Waiver. 

The covenant in the mortgage deed as to re¬ 
payments was to the effect that the mortgage 
money with interest would be paid by monthly 
instalments of not less than Rs. 20 plus interest, 
the payment being made on the 1st day of Novem¬ 
ber, 1899, and on the first day of every succeeding 
month, provided that the entire advance together 
with interest thereon would be fully liquidated 
within ten years from the date of the mortgage. 

It was also agreed that defaults in payment of 
monthly instalments and interest as agreed should 
constitute separate causes of action. Held : by 
providing that default in the payment of each 
monthly instalment should constitute a separate 
eause of action the parties clearly intended that 
prompt payments should be made and that the 
period of limitation should run from the date of 
default unless the payee waived the benefit of the 
provisions of prompt payment in case of default. 
Mere forbearance to sue would not stop limitation 
from beginning to run. [P. 706, Col. 2.] 

Tek Chand for the Appellants. 

Badri Das and Abdulla for the Respon¬ 
dents. 

Mofi Sagar f J,: —This is an appeal from a 
decision of the Senior Subordinate Judge, 
Simla, dated the 16th December, 1918* 
dismissing the plaintiffs 1 suit for Rs. 12,500^ 
principal and interest, alleged to be due on a 
mortgage-deed dated the 7th of October, 
1899. The material facts are shortly these:— 

One Mrs. Gomes owned among other pro¬ 
perties a dwelling house at Simla known by 
the name of AyrcHffe. By a will dated the 
15th of October, 1879, she bequeathed a 
life interest in this house to her husband 
Mr. Gomes and an absolute interest after 
his death to her sister Mrs. Elizabeth Moses. 
On the 4th of November, 1887, Mrs. Moses 
made a will under which she bequeathed the 


whole of her real and personal estate abso¬ 
lutely to her two daughters Charlotte 
Isabella Elliott and Mary Grace Elliott in 
equal shares. It appears that Mr. Jones, 
the husband of one of the daughters, was 
indebted to a large extent to the present 
plaintiffs who were pressing him for pay¬ 
ment. In order to discharge this liability 
Mrs. Jones, his wife, executed on the 7th 
October, 1899, a mortgage of her rever¬ 
sionary interest in Ayrcliffe estate for 
Rs. 4,000 in favour of the plaintiffs. The 
consideration for this mortgage was made up, 
as stated by the plaintiffs in a prior litigation, 
of the sum of Rs. 3,252-3-0 due' from 
Mr. Jones on previous bahi accounts and a 
sum of Rs. 743-13-0 alleged to have been 
paid in cash on the date the mortgage deed 
was executed. The mortgage carried 
interest at Rs. 18 % per annum and it was 
stipulated that repayments would be made 
by monthly instalments of Rs. 20 plus 
interest, with a further stipulation that the 
entire advance with interest would be 
repaid within ten years from the date of 
the mortgage. On the 21st January, 1916, 
Mrs. Jones sold to defendant No. 1, Mir 
Muhammad Khan, her reversionary interest 
in this property. On the 31st May, 1918, 
the plaintiffs brought this suit for the 
recovery of Rs. 3,252-3-0 principal, minus 
Rs. 40 alleged to have been repaid by the 
defendant, and Rs. 9,287-13-0 interest from 
18th March, 1902, to date of suit, total 
Ks- 12,500, impleading both Mir Muhammad 

Kmn and Mrs. Jones as defendants to the 
suit. 

The defendants resisted the suit on a 
variety of grounds, but their main conten¬ 
tions were:—(1) That it was barred by 
limitation, ( 2 ) That the deed was executed 
under undue influence, and (3) that the 
mortgage was void for want of consideration. 
The plaintiffs’ case, on the other hand, was 
that the pleas as to the non-receipt of 
consideration and as to the exercise of 
undue influence were barred by the rule of 
res judicata inasmuch as it had been decided 
in a previous litigation between the same 
parties that the mortgage was good and 
valid to the extent of Rs. 3,252-3-0 which 
was exactly the amount, claimed as principal 
in the present suit. 

The trial Court fouad that undue in- 
fluence on the part of plaintiffs had not 
been established, that of the principal 
aum claimed, a sum of Rs. 1,672-3-0 
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only was within limitation, and that the 
pleas as to the non-receipt of consideration 
and the exercise of undue influence were not 
barred by res judicata. On the merits the 
learned Senior Subordinate Judge found 
that it had not been proved that the mortgage 
was for consideration and as a result of this 
finding dismissed the plaintiffs’ suit in its 
entirety. Against this decision the plaintiffs 
have preferred this first appeal to this court 
through Bakhshi Tek Chand and we have 
heard Mr. Badri Das on behalf of the 
respondents. 

The first contention raised by Bakhshi 
Tek Chand is that the finding of the court 
below on the question of res judicata is 
erroneous and that it should have been 
founded that the pleas of the defendants with 
regard to the non-receipt of consideration 
and the exercise of undue influence were 
barred by Section 11 of the Civil Procedure 
Code. In order to properly understand this 
contention it is necessary that a reference 
should be made to the history of the 
previous litigation between the parties. It 
appears that Mr. Jones dealt at the shop of 
the plaintiffs and also had money dealings 
with them. On the 17th October, 1899, a 
sum of Rs. 3,252-3-0 was due on these 
accounts. On that day Rs. 747-13-0 are 
alleged to have been paid in cash and a 
mortgage deed of her reversionery interest 
in Ayrcliffe estate executed by Mrs. Jones in 
favour of the plaintiffs. Interest on this 
mortgage was regularly paid for some time, 
but in May 1901, Mr. and Mrs. Jones 
executed a pro-note for Rs. 360 for six 
month’s arrears of interest. Of this sum 
Rs. 240 were paid off leaving Rs. 120. 
Interest was then again paid regularly for 
some time and then a pro-note for Rs. 420 
was executed, the consideration for which 
was made up as follows :— 

Rs. 120 balance due on the pro-note of 
May 1901, Rs. 300 for interest on the 
mortgage-deed for five months, October, 
November and December, 1901, and 
January and February, 1902, This pro-note 
was executed in favour of one Devi baran, 
who is said to have been a benamidar for the 
plaintiffs. On the 7th November, 1910, 
Devi Saran brought a suit against 
Mrs. Jones for Rs. 1087-4-3 principal and 
inteiest on the basis of this pro-note. In 
that suit it was pleaded by the defendant 
that the pro-note was without consideration, 
that the whole transaction was vitiated by 


undue influence, and that the debtor Mrs. 
Jones had been over-reached by the plaintiffs* 
who had manipulated the accounts and had 
made overcharges and had charged exorbitant 
interest. It was found in that case by the 
trial court that the consideration given to 
Mr. Jones for the mortgage was considerably 
less than Rs. 4,000, that Mrs. Jones had rece¬ 
ived nothing, and that she had been forced to 
execute the mortgage under duress, and that, 
therefore, it was bad for want of valid consi¬ 
deration. It was further found that the 
pre-note itself was bad in as much as the 
consideration alleged therein was not due. 
On appeal the learned Divisional Judge, con¬ 
curred in the finding of the trial court and 
held that the plaintiff in that suit had failed 
to establish a valid mortgage in favour of 
the present plaintiffs. There was a second 
appeal fiom this decision to the Chief Court, 
and it was held by the learned Judges in 
their order dated the 24th May, 1915, that 
the finding of the courts below on the ques¬ 
tion of the validity of the mortgage was 
erroneous, and that the onus of proving want 
of consideration lay on the mortgagor, which 
had not b.*en fully discharged. They found 
that except for the sum of Rs. 747-13-0, 
which did not appear to have passed, there 
was no reason to support that the mortgage 
was not for consideration. The mortgage 
was accordingly held good to the extent of 
Rs. 3,252-3-0. As to undue influence the 
finding was in favour of the present plaintiffs 
and it was held that no undue influence had 
been proved. The argument of Bakhshi Tek 
chand is that the question of the validity of 
the mortgage was directly and substantially in 
issue in the previous case, and that as the 
parties in the two suits are the same the 
findings arrived at in the previous suit as to 
want of consideration and exercise of undue 
influence operate as res judicata in the present 
suit, Mr. Badri Das, on the other hand, points 
out that the plea of res judicata was given 
up by the appellants in the court below, nor 
has it been taken by them in the grounds of 
appeal to this court, and he consequently 
argues that they should not be allowed to 
raise this point in argument. 

We do not think there is any force in this 
contention. The point had been distinctly 
raised by the plaintiffs in their pleadings and 
an issue framed thereon. The case was 
then adjourned to a particular date for the 
evidence of the parties. On that date the 
counsel of the parties appeared and stated that 


1934 Lahore 


Nanak Chaxd v. Mir Muhammad Khan 


they did not want to produce any evidence 
on this issue and on certain other issues with 
which we are not concerned in the present 
appeal. At the time of arguments in the 
lower court, plaintiffs’ counsel stated that 
the points were not barred by the rule of 
res judicata by reason of the first judgment 
and asked the court to redecide the issues 
as to the passing of the consideration and as 
to the validity of the mortgage in question. 

| We do'not think that an admission made by 
.the plaintiffs’ counsel on a point of law can 
[in any way bind them, and if the opposite 
party has not in any way been prejudiced by 
such an admission there is no provision of 
law under which the plaintiffs can be 
prevented from taking up this point in argu- 
, ments with the permission of the court even 
if it has not been taken in the grounds of 
appeal. The defendants were given full 
opportunity to produce any evidence they 
liked upon this issue in the court below and 
they not having availed themselves of this 
opportunity cannot now have any cause for 
grievance. In our opinion the point goes to 
the root of the case and we do not see any 
reason why the plaintiffs should not be 
allowed to take it up now in arguments. 

The only points to be considered in this 
connection are:_(l) Whether the parties in 
the previous case were the same as in the 
present case, and (2) whether the point was 
directly an d substantially in issue in the 

?l.J he first c l uest ‘ on we have 
no hesitation in holding that the parties in the 

two cases are the same and that Devi Saran 

in whose name the pro-note for Rs. 420 was 

executed and who instituted the previous 

uit was a benamtdar for the plaintiffs. Chau- 

as a SJf? °li! he plaintiffs ’ was examined 

that Devf V" PreV T Case and stat ed 
that Devi Saran was due nothing, that it 

was his (Chaudhri Mai’s) money, 8 and that 

he K n °5 e u Wa ^, Written “ h* 3 ^me because 
(D e ftj was going away and he 
‘ b ’ aran ) could recover in his absence. 

feet in the^n MrS ‘ J ° neS ’ did not defl y this 
,n , the previous suit and it was all 

ak>ng taken for granted by every one that 

he real plaintiffs in the previous case wei 

saran in whose favour 

the pro-note stood was tH„ ^ 

*« - as 
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the pro note was or was not for consideration 
the court went into the previous account 
of the present plaintiffs and held that the 
pro-note had been executed on account of 
certain monies due on the mortgage executed 
in favour of the plaintiffs by the defendant, 
Mrs. Jones. There is nothing o n the record 
to show that Devi Saran was in any way 
personally interested in the pro-note and we 
think that it his been sufficiently established 
that the real beneficiaries of the pro-note 
were the present plaintiffs, who, for the 
purposes of Section 11 of the Civil Procedure 
Code must be held bound by ,he findings 
arrived at in the previous suit, it was held 
by their Lordships of the Privy Council in 
the case Gur Sarayan v. Sheo Lai Sin eh fll 
that in a proceeding by or against the 
benamtdar the person beneficially entitled I 
is fuHy affected by the rules of res 
judicata. If Devi Saran was a benamtdar 
for the present plaintiffs in the previous case 
and the present plaintiffs are bound by 
any findings arrived at in that suit, th“re is 
no reason why the defendant, Mrs. Jones', who 

M Party n Otheprevi0us suit ’ sll <>uld 

We b3Und ^ tho3 o findings. 

We hold that the present plaintiffs were 

parties to the previous case and that there is 

no substance in the defendant’s contention 

that as the pttvious suit „„ the 

could not be maintained in their own names, 

th findings arrived at in that suit are not 
binding upon the parties. 


As to the second question, there can be 
no doubt whatever that the question now at 
issue between the parties was directly and 
substantially i n issue in the previous case 
The pro-note was executed on account of 
interest due on the mortgage now in question 
and the suit on the pro-note could not hive 
^ decreed un,^ the mortgage ^£3 
, bL a va hd mortgage. In order ^ 
detennioe the validity of the co„ si deratio“ 
for tile pro-note it was necessary for the 

S,;Jr ious suit t0 det 2w ^ 

Sown * * T ortgage ’ Both the courts 
below dismissed the suit b*cnu<tp 

Chkf C 3t m ° rtgage was nQ * valid. The 
Chief Court decreed the suit in part becau^ 

it was found that the mortgage was valid to 
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the extent of Rs. 3252-3-0. It is, therefore, 
clear that the question of ,the validity of the 
mortgage was directly and substantially in 
issue in the previous case, and the finding 
that no undue influence had been established 
and that the consideration to the extent 
of Rs. 3,252-3-0 was proved operates as 
res judicata in the present suit. It is 
argued by Mr. Badri Das that the only point 
at issue in the previous case was whether the 
pro-note was or was not for valid considera¬ 
tion, and that in order to determine this point, 
it was not at all necessary to determine the 
question of the validity of the mortgage. We 
are unable to accede to this contention. 
Under the mortgage deed Mrs. Jones had 
incurred no personal liability. Under the 
pro-note she had become personally liable for 
the paymentiof Rs. 420 and interest. The 
question before the court was what was the 
consideration for the pro-note for which Mrs. 
Jones had become personally liable. It was 
found that the consideration was the overdue 
interest on the mortgage deed executed by 
Mrs. Jones which had not been paid by her 
in accordance with the terms of her contract. 
To find whether this was or was not a valid 
consideration for the pro-note it was absolu¬ 
tely necessary that a finding as to the validity 
of the mortgage on which the interest was 
claimed to be overdue should be arrived 
at. We, therefore, hold that the question of 
the validity of the mortgage was a question 
directly and substantially in issue between 
the parties in the previous case, and that this 
question is now res judicata between them. 

The next question for consideration is that 
of limitation. It is argued by Bakhshi Tek 
Chand that on the terms of the mortgage 
deed the whole suit is within time, and that 
in any case limitation is saved by certain 
acknowledgments of liability made by the 
defendant Mrs. Jones in 1901 and 1904. 
Mr. Badri Das, on the'other hand, contends 
that the suit as laid in the plaint was 
prima facie barred by limitation, and that 
unJer Order 7, Rule 6, Civil Procedure 
Code, the plaintiffs were bound to show in 
the plaint the ground upon which the 
exemption from the law of limitation was 
claimed. We think there is force in this 
contention. There is no reference in the 
plaint to the alleged acknowledgments of 
liability by the defendant so as to make 


Section 19 applicable to the case, and we do 
not, therefore, think that the plaintiffs are 
entitled to rely upon a ground of exemption 
from the law of limitation which was not 
contained in the plaint. The covenant in 
the mortgage-deed as to repayments was to 
the effect that the mortgage money with 
interest would be paid by monthly instalments 
of not less than Rs. 200 plus interest, the 
first payment being made on the 1st day of 
November, 1899, and on the first day of every 
succeeding month, provided that the entire 
advance together with interest thereon 
would be fully liquidated within ten years 
from the date of the mortgage. It was also 
agreed that defaults in payment of monthly 
instalments and interest as agreed should 
constitute separate cause of action. The. 
learned Senior Subordinate Judge has found 
that these monthly instalments fell due on 
the first of each month beginning from the 
1st November, 1899, and that as the suit 
was filed on the 3lst May, 1918, every 
instalment that fell due more than 12 years 
from that date was barred. In other words, 
his finding is that every instalment that had 
fallen due before the 31st May, 1906, was 
barred by limitation. It is argued by Bakh¬ 
shi Tek Chand that the terms of the 
mortgage deed show that an option only was 
given to the mortgagor to pay up by instal¬ 
ments, and that it was not absolutely 
necessary for the mortgagee to have brought 
a suit for the recovery of each instal¬ 
ment within 12 years from the date of 
its default. In our opinion the view taken by 
the learned Senior Subordinate Judge upon 
this point is correct By providing that 
default in the payment of each monthly 
instalment should .constitute a separate cause 
of action the parties clearly intended that 
prompt payments should be made and that 
the period of limitation should run from the 
date of default unless the payee waived the 
benefit of the provision of prompt payment 
in case of default. In the present case there 
is no sufficient proof of waiver. Except that 
the plaintiff did not sue there is nothing 
whatever in the present case which could be 
regarded as evidence of waiver. There is 
abundant authority for holding that mere for¬ 
bearance to sue would not stop limitation 
from beginning to run. The case falls within 
the purview of Article 132 of the. Indian 
Limitation Act, which provides 12 years’ 
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limitation from the time the money sued for 
became due. Applying this article we hold 

that all the instalments prior to 31st 
May, 1906, are time-barred and that of the 
principal sum claimed only Rs. 1,672-3-0 is 
within time as found by the court below. The 
plaintiffs will be entitled to recover Rs. 
1,672-3-0 principal with interest at the 
contract rate from the 31st May, 1906, till 
realisation, to be realised from the sale of 
the mortgaged property. We accordingly 
accept the appeal, and setting aside the order 
of the court below decree the plaintiffs’ suit 
to the extent above indicated. The defendant 
shall also pay the costs of the plaintiffs in both 
courts on the proportionate amount decreed. 

Appeal allowed. 
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Ghulani Rasul, Advocate <tnd Rai Sahib 
Lala Mulch and, Vakil for the Appellant. 

Nanak Chand Chopra and D. A. Cooper 
Advocates for the Respondents. 

F/orde, J.: —The circumstances out of 
which this appeal has arisen are briefly as 
follows:— 

In April 1914 one Hakim sold 1245 kanals , 
12 marlas of land to his son Ibrahim, the pre¬ 
sent appellant. In July 1914 Jiwan Das, Aya 
Ram and Handa Ram, certain creditors of 
Hakim, obtained a decree against him for pay¬ 
ment of the sums due, and in execution of 
this decree they attached the land which had 
been sold. The vendee thereupon filed 
objections to the attachment, which were 
disallowed by the executing court The 
vendee then brought the present suit for a 
declaration that the land in question was not 
liable to attachment and sale under the 
decree. In other words, he claimed that the 
property in the land duly passed to him by 
virtue of the sale to him by Hakim. 

The execution creditors on the other hand 
contended that the sale was fraudulent and 
colourable transaction intended to defeat the 
execution of the decree and therefore void¬ 
able at their option under Section 53 of the 
Transfer of Property Act 1882. 

Counsel for the vendee, the appellant in 
the present appeal, urges, firstly, that the 
Transfer of Property Act does not apply 
to the Punjab, and, secondly, that even if it 
does, the transaction was a genuine one, 
made for valuable consideration and without 
knowledge on his part of any fraudulent 
uitent on the part of the vendor, and there¬ 
fore cannot be impeached. So far as the 
first contention is concerned it is clearly 
unsustainable. It has been held in Lakhmi 

** T ™ a Sin Sh (1) and in Ml. Cltampo 
v. Shankar Das (2) that the Act though notl 
specifically applied to the Punjab iJ 
applicable in principle, and with this vied 
we are in entire accord. 1 

As to the second contention, the owns 0 f 
proving the genuineness of the sale was 
placed by the court of firet instance upon 
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the vendee, and on the trial of this issue the 
court found in favour of the vendee, holding 
tint the sale was made in good faith. 

On appeal to the District Judge the latter 
was of opinion that the onus of proving 
that die sale was collusive and fictitious lay 
upon those who alleged fraud, that is, upon 
the present respondents, and he found as a 
fact that the sale was not fraudulent or 
collusive, and he further held that the 
consideration was not inadequate. 

On appeal to the High Court, Broadway, J. 
was of opinion that the onus of proving his 
title to the land lay in the first instance on 
the vendee, and he thereupon allowed the 
appeal, set aside the decree in favour of the 
present appellant, and remanded the case 
to the Lower, Appellate Court for a fresh 
decision on the merits, with a direction to 
the court to deal with the case with due 
regard to the observations which he hid 
made in regard to this question of onus. 

On the matter again coming before the 
Lower Appellate Court a different District 
Judge to the one who first heard the appeal 
was sitting, and he ordered that a commis¬ 
sion be issued to have the land valued with 
a view to ascertaining the adequacy of the 
consideration for the sale. 

When the matter once more came before 
him the learned District Judge held that 
the bon,i fide nature of the sale had not been 
established, and accepting the appeal he 
dismissed the suit. 

It is true that the onus of proving title to 
the property sold Liy in the first instance 
upon the vendee. This has been established 
by a number of decisions, amongst others 
the case of Naunbi v. Bhuri and another (3), 
referred to by Broadway, J. But all 
that this case decided was that a person, 
who claims land which has been attached 
in pursuance of an execution decree, 
must in a suit brought under Section 
283 of the Civil Procedure Code (corres¬ 
ponding to Order 21 Rule 63 of the present 
Code) give priina facie evidence of the 
genuineness of the document of sale. This 
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onus, as Broadway, J. points out in his 
judgment, has been found by the court of 
first instance, to have been satisfactorily 
discharged by the vendee in the present 
case. The claimant to the land having 
shown a prima facie title, the onus was then 
shifted to the execution creditors to prove 
that the. transfer was fraudulent and unreal. 
This they failed to do, according to the 
finding of the .Lower Appellate Court when 
the case first came before it on appeal. 

The matter at that time stood as 
followsThe court of the first instance had 
found that the transferee had established a 
prima facie claim to the land. On appeal the 
Lower Appellate Court had found that the 
onus of proving fraud lay upon those who 
alleged it, and that not only had this onus 
not been discharged, but that in fact the sale 
was not fraudulent or collusive. 

It appears to us that those findings of the 
Lower Appellate Court as to the genuineness 
of the transfer were rtot open to challenge 
on second appeal. The onus of proof does 
not appear to us to have been wrongly 
placed in either court, and even if it had 
been, as the issues were fully tried out, 
and no objection appears to have been 
raised by the defendants to the form of 
those issues, it is doubtful if the irregularity, 
if there were one, could be regarded as having 
in any way prejudiced them. As the mattef 
now comes before us, however, we have to 
deal with a finding of the Lower Appellate 
Court dismissing the suit on the grounds: 
(1) that "even if the transferee was unaware 
of the debts due by the transferor the 
creditors could object to the sale as made 
with a knowledge that it would delay or 
defeat their claim.” Having arrived at this 
conclusion the learned District Judge forms 
the opinion that the bona fide nature of the 
claim had not been established. 

We are unable to agree with the expres- 
sion of law which is involved in this finding, 
and upon which the judgment of the Lower 
Appellate Court is based. 
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It has been held in Bhagwant Appaji v. 
Kedari Kashinath (4) where the law on the 
subject was exhaustively reviewed that a 
sale was valid although made with the object 
of defeating the anticipated attachment of a 
judgment-creditor. It is quite clear from 
this and many other decisions of the courts 
in India since the passing of the Transfer of 
Property Act, that a transfer of pioperty 
though mnde with the deliberate object of 
avoiding the payment of just debts, is not in 
itself a good ground for setting aside the 
transaction. 

The knowledge and intention of the trans¬ 
feree are the determining factors in these 

I ses. If the transferee buys in good 

ith and for valid consideration his 
rchase cannot be set aside by reason of 
: transferor having sold the property for 
; express purpose of defeating or delaying 
i creditors. In each case it is a question 
fact as to whether or not the transferee 
s bought in good faith and without 
swledge of the transferor’s object for 
ling. It is true that relationship of 
her and son as vendor and purchaser 
pectively, is an important element to be 
isidered. Such a relationship must 
:essarily throw a certain amount of 
picion upon a sale of this kind, but such 
picion can of course be dispelled by the 
sence of other circumstances, and of 
se the most important is the fact that a 
id consideration has passed, and the 
nsferee has gone into actual possession 
he property. In the present case there 
has admittedly been valid consideration for 
the sale. It has not been found, nor in our 
opinion could it be found, that the considera¬ 
tion was grossly inadequate, so as to raise a 
presumption of intent to defraud creditors 
within the meaning of the second part of 
Section 53 of the Transfer of Property Act. 

Moreover it has been held by the court of 
first instance, and the finding has not been 
dissented from, by the Lower Appellate Court 
that the transferee has in fact purchased in 
good faith. We hold, therefore, that on the 
true construction of Section 53 of the 
Transfer of Property Act as applied to the 
admitted facts of this case, the sale cannot ‘ 


(4) (1901) 25 Bom. 202 -2 Bom. L. R. 986. 


be set aside in favour of the judgment- 
creditors. 

We accordingly accept the appeal and 
reversing the finding of the Lower Appellate 
Court restore that of the court of first instan¬ 
ce with costs throughout. 

Appeal allowed. 
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Campbell and Moti Sagar, JJ. 
Akhtar Beg attd others... Defts.—Appellants. 


v. 


H a q Nawaz, Advocate, High Court Lahore, 
(Plaintiff) and Bashir Ahmed, Bar-atdaio, 
son and legal representative of the Hon’ble 
Mr. Muhammad Shah Din, C. J., deceased.... 

Defendants Respondent. 


F. A. No. 1139 of 1917 decided 10th April, 1923, 
from the Senior Subordinate {Judge, Lahore, 
dated 2lst February, 1917. 


(a) T. P. Act, Ss. 6 and 136—Mere right to sue— 
Preach of contract—Act, onabU claim, transfer of. 

Section 136 is not in force in the Punjab. An 
executory contract for the future sale of immove¬ 
able property is not a mere right to sue although a 
nght to sue is involved in it on breach of its 
condmons. 33 I. C. 696 Foil. (P. 710, Col. 2. 

711, Col. l.J 


(b) Contract Act, S. 73-Breacl, of—Measure ot 
damages—English Law. 

The law of India in respect of breaches of 
contract for the sale of immoveable propertv 
,* ro “ that of England and the ordinary 
rule laid down- in Section 73 of the Contract Act 

32 ch *‘ eache9 - 40 M. 338 ; 38 C. 455; 
if u l. ThC measurc of damages ordinari¬ 
ly should be the difference between the contract 

K*u"coh C lj arkCt ViUUe at ‘ hC datC ° f breach - 


(c) Limitation Act. S. 12(1 )-Mode of computation. 


Where cause of action arose on 
case of breach of contract not in 
registered, a suit Bled on 17-2-16, 
[P. 710, Col. 2.) 


17-2-13, !□ the 
writing and 
is in time. 


(d) Contract Act, S. 23. 

Purchase by a Judge of a house is no t trafficking 
m an actionable claim. 8 

Af. C. Michael for the Appellants. 

Tek Chand and Mthr Chand Mahajan for 
tbs Respondents. 
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Akhtar Beg v. 

Campbell, y. •—On / 2nd February ‘ 1913 ’ 
Mirza Asad Beg agreed to sell. to the late 
Mr. Justice Shah Din of Lahore certain 
landed property at Azamabad in the Lahore 
District for Rs. 1,72,000 and was handed 
a cheque for Rs. 5,000 as earnest money, for 
which he gave Mr. Justice Shah Din 
a receipt. On the same date Mirza Asad 
Beg wrote to Mr. Shah Din saying that he 
would not be able to come to his house on 
either of the following two days as he would 
be busy with a case but that “ the rest will 
be complied with.” On 17th February, 
1913, Mirza Asad Beg again wrote to Mr. 
Justice Shah Din returning him the cheque 
and saying that the agreement to sell 
had been dependent on the consent of his 
sons, that this consent had not been given 
and that he had decided not to sell the land. 
Mr. Haq Nawaz, Barrister, nephew of Mr. 
Justice Shah Din replied on the latter’s 
behalf that Mirza Asad Beg could not with¬ 
draw from the agreement, and sent back 
the cheque. On the 1st March Mirza 
Asad Beg repeated his inability to conclude 
the sale and returned the cheque once more. 
The correspondence closed with a letter by 
Mr. Haq Nawaz, dated 25th March in which 
Mirza Asad Beg’s obligation was again 
asserted. These facts are not disputed. 


On 10th February^ 1916, Mr. Justire Shah 
Din transferred to Mr. Hak Nawaz by 
registered deed of gift all his rights under 
the contract with Mirza Asad Beg of the 
2nd February, 1913. Mr. Haq Nawaz gave 
notice the same day to Mirza Asad Beg to 
complete the sale and a week later on 17th 
February, 1916, instituted a suit against him 
with Mr. Justice Shah Din as the second 
defendant and claimed Rs. 15,000 damages 
for breach of contract stating the cause of 
action to be failure to reply to the notice of 
10th February, 1916. 

The suit was resisted by Mirza Asad Big 
but unsuccessfully. 

The first three issues, which were as foll¬ 
ows, were found against him.:— 

(1) Whether the assignment of Mr. Jus¬ 
tice Shah Din in favour of the plaintiff is in¬ 
valid ;(2) whether the suit is within limitation 
and (3) whether there was a condition in- 
the contract that it will be performed, if the 
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sons of defendant No. 1 (Mirza Asad Beg) 
agree. On the fourth issue regarding the 
damages to which the plaintiff was entitled, 
the trial court awarded him the full sum 
claimed. Mr. Asad Beg’s sons have appealed, 
he having died. 


The principal points which have been argu¬ 
ed on their behalf are in regard to the first 
and last issues. The contentions that the suit 
is time barred, because the breach took place 
on 17th February, 1913 and the suit was insti- 
tued one day over 3 years later u e. on 17th 
February, 1916, is effectively answered by 
reference to the provisions of Section 12 (i) 
of the Limitation Act. Regarding the third 
issue we agree with the ccurt below that 
there is no proof of the contract having been 
subject to the reservation that Mirza Asad 
Beg’s sons should consent. The terms of 
Mirza Asad Beg’s letter to Mr. Justice Shah 
Din dated 2nd February, 1913, are inconsis¬ 
tent with any such arrangement. 


On the first issue it is asserted that the 
transfer to the plaintiff by Mr. Justice Shah 
Din was invalid and could not be the basis of 
an action, (1) because what was transferred 
was a mere right to one (Section 6 (e) 
of the Transfer of Property Act), (2) 
because the transaction offended against the 
provisions of Section 136 of the Transfer of 
Property Act and (3) because it was contrary 
to public policy in that Mr. Justice Shah Din 
could not under the rules governing the 
conduct of the public servants purchase land 
without the previous sanction of competent 
authority. The short answer to (2) and (3) 
is that Section 136 of the Transfer of 
Property Act is not in force in the Punjab, 
that although Mr. Justice Shah Din was a 
Judge and Mr. Haq Nawaz his nephew is a 
legal practitioner there was no buying or 
trafficking in or stipulation for any share of 
or interest in an actionable claim and that it 
was neither pleaded in the court below nor 
proved that Mr. Justice Shah Din acted in 
contravention of any of the Government 
servants cnnduct rules. 
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Nor was it a mere right to sue that was 
transferred to Mr. Hiq Nawaz. The deed 
of gift (Exhibit P. 3 printed on page 12 of the 
record) conveyed to him all Mr. Justice Shah 
Din’s rights under what was an executory 
contract for the future sale of immoveable 
property. Such a contract as pointed out 
by the Madras High Court in 33 I. C. page 
696 is not a mere right to sue, although a 
right to sue is involved in it on breach of its 
conditions. In the present instance Mirza 
Asad Beg had refused before the transfer to 
complete the sale, but the contract for sale 
had not thereby become incapable of specific 
performance and one of the rights transfer¬ 
red undoubtedly was a right>to demand or 
enforce such performance. 


There remains the question of the amount 
of damages. The plaintiff was clearly entitled 
to sue at his option either for specific per¬ 
formance or for compensation for breach of 
contract or for both. He has chosen to sue 
for compensation. It has been pointed out in 
40 Mad. 338, 38 Cal. 455 and 32 Bom. 165 
that the law of India in respect of breaches 
of contract for the sale of immcevable pro¬ 
perty differs from that of England and 
that the ordinary rule laid down in Section 73 
of the Contract Act applies to such breaches. 
The Calcutta and Bombay cases also lay it 
down that the measure of damages ordinarily 
should be the difference between the contract 
price and the market value at the date of 
breach though it is remarked in 32 B_>m. 165 
that each case has to be considered on its 
own merits. 

In the present case Mirza Asad Beg delibe- 
rately and unmistakably repudiated the 
contract and has failed to prove that he had 
any good reason for doing so. We are clear 
that loss was caused and that damages are 
due but the difficulty i„ the case lies in the 
assessment of the damages since there U no 
drrect evtdence of the market value of the 
estate at the dates when the cheque was 


returned to Mr. Justice Shah Din viz. the 
17th Pebruary and the 1st March, 1913. 
One witness, it is true, his estimated that 
the land was worth Rs. 2,00,000 on 2nd 
February, 1913, but he is Mian Amin Din, 
Mr. Justice Shah Din’s father-in-law 
a person who could not fairly be asked 
for an unbiased opinion, and there is no 
satisfactory explanation forth-coming of 
why Mirza Asad Beg should be pre¬ 
pared to sell an estate worth Rs. 2,00,000 
for Rs. 28,000 less. The outside price which 
he attempted to obtain at that time, accord¬ 
ing to the plaintiff (see letter exhibit A page 
6 of the printed record) was Rs. 1,75,000. 


Mr. Tek Chand for the defendant has 
attempted to argue that the Lower Court was 
wrong in fixing the 17th February, 1913, as 
the date of breach, but in the light of the 
authorities above quoted the Lower Court 
was right. There was a definite and positive 
refusal to sell the land on the part of defen¬ 
dant No. 1 on the 17th February, 1913, and 
when the cheque was returned for the 
second rime on the 1st of March, 1913, 
Mr. Justice Shah Din could have been left in 
no doubt that the contract had been 
repudiated, Mr. Justice Shah Din no doubt 
had the period allowed to him by law 
to sue for specific performance, but the 
measure of damages cannot be the highest 
value within that period. In 38 Cal. page 
458, it was held that the plaintiff had no 
power to postpone the date of the breach of 
contract to that on which he demanded a 
conveyance for the last rime. 


-- w aenni 

clus.cn that the land in question was wc 

not less than 2,00,000 i„ February, IS 

but the evidence on which it relied relatec 

cond.tions in 1915 and 1916. The evide 

of Jamal Din, P. W. 3, a broker refer 
to what happened in 1916. Mr. Jusl 
bhah Din said that the same Jamal 1 
asked him to pay a higher price 
that fixed in February, 1913, but this 
in November or December 1915, A li 
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was produced (Exhibit P. W. 2). dated 
the 15th April. 1916, in which Akhtar Beg t 
son of Mirza Asad Beg asserted that 
offers had been received of Rs. 2,30,000 
and Rs. 2,35,000. The learned Subordinate 
Judge received all this evidence, attached 
much importance to the opinion of Jamal Din 
that the land in 1916 was worth more than 
Rs. 2,00,000 (which is not precisely what 
Jamal Din said) and, remarking that there 
was no evidence on either side of any sudden 
rise in land values, concluded that the value 
must have been not less than Rs. 2,00,000 
in 1913. 

Against this conclusion, however, there are 
two important facts. The first is that Mirza 
Asad Beg is not shown to have even asked 
for more than Rs. 1,75,000 in 1913, and 
another is that Mr. Justice Shah Din after 
1st March, 1913 did not press the matter. 
He did not sue for specific performance and 
three years later he gave away for nothing 
his rights under the contract of sale to Main 
Haq Nawaz, a relative, it is true, but not his 
nearest heir, who was his own son. The 
words of Section 73 of the Contract Act 
are:— “Compensation for any loss or damage 
caused to him thereby, which naturally arose 
in the usual course of things from such 
breach, or which 'the parties knew, when 
they made the contract, was likely to result 
from the breach of contract. ” Then follows 
an express reservation that such compensation 
is not to be given for any remote and indirect 
loss sustained by reason of the breach. What 
we have to try to determine in the 
present instance is the value of the bar¬ 
gain to Mr. Justice Shah Din, when 
it was repudiated in February 1913. We 
find that he was asked to pay Rs. 1,75,000 
but refused to pay more than Rs. 1,72,000. 
He tells us, and there is no reason to 
disbelieve him, that he wanted to purchase 
the land, in order to improve the estate 
which he already owned in Azamabad. He 
received back his cheque for the earnest 
money promptly and thus was not deprived 
of the use of the Rs. 5,000. He evidently 
considered that he had made a good bargain, 
for the correspondance shows that he turned 
a deaf ear to the somewhat pathetic 
entreaties of Mirza Asad Beg made in the 
name of old friendship that he should cancel 
the agreement. At the same time the loss 
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to which he was put was not sufficient to 
inspire him to any definite action with a 
view to escaping from it or minimising it. 

We think on the whole that the value of 
the estate may be taken, for purposes of 
calculating damages, as Rs. 1,75,000 the 
amount demanded by Mirza Asad Beg in 
his negotiations with Mr. Justice Shah Din. 
The land may have been worth Rs. 2,00,000 
or more in 1916, but it is impossible to 
reconcile any idea that it was worth 
Rs. 15,000 more than the contract price in 
1913 with the conduct of Mr. Justice Shah 
Din and Mirza Asad Beg. The latter made 
no attempt, as far as we know, to sell the 
land elsewhere until 1916. 

We, therefore, accept the appeal to the 
extent of reducing the decree of the plaintiff 
to one for Rs. 3,000 with proportionate costs 
in the trial court. In this court the appellant 
will have his costs on the amount by which 
he succeeds. 

Appeal partly allowed, 
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Shadi Lad, C.J. and Malan, j. 

The Atya Pradishak Pratinidhi Sabha 
through Lala Sans Baj —Plain tiff- Appel¬ 
lant. 

v. 

Chaudhri Bam Chand and others — 
De(eodants-Re9pon<3ente. 


S. A. No. 2396 of 1920, decided on 19th 
May, 1924, against the Order of the Sub- 
Judge, let Class, Lahore, dated 29th Julv 
1920. 

Specific Belief Act, S. 19-Damages not pray¬ 
ed for can be granted even along with specific 
performance—Specific performance. 

Court can award damages in a suit for epeoi6o 
performance though not specifically prayed for. 
It ought to award damages when it thinks that 
damages should be awarded. This principle 

epeoifio pet,ormance is 

Tek Chand and Bama Sand—lor Appel- 
lanfc. 

Sheo Saroyan, Manohar Lai, Shamair 
Chand and Jeivan Lai Kapur-ior Respond- 
onts. 

out offn La r J - : ~ This a PPeal arises 
out of an action for the specific perform- 

X 0 ft( °/i. C r D u raofc for tb0 sa,e of a house 
situated at Lahore, and before dealing with 

HVl - 8 fl Qe { oon8ider ifc necessary to 
set out briefly the faot8 showing how the 

various persons, who are parties to the suit, 

in d ^ m tb ® property - Tfa e house 

Ram ChanS' °l gS t0 the defendant, 
TWmi? rofi 10 m °rtgaged it on the 10th 

December 1913, to the third defendant Jia 
Lai for Rs. 10,000. The mortgage was 

S’- 1 " 

S*? Wjwssss 

btained a consent decree against him for 
SLrS- the deht^and 8 for future 
2ES; awarded 0 to 

constitute a charge 0 n B ? nk WaB to 
properties inoludfna ! mmoveabI e 

but this provision f n t h n , B0 ,D qaeBtion - 
affect adverse v h ^-” 60 wa0 noti to 

favour of La, P "° r mortga « a In 

the re.aU that tbe *j 
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to the Court for tbe sale of the hypothe¬ 
cated property. The mortgagee Jia Lai 
objected to the sale of the house in dispute 
on the ground of tbe prior incumbrance in 
his favour, and tbe Court entertained the 
objection and decided on the 9tb February, 
1917, that his claim amounted to Rs. 10,000 
with simple interest at one per cent, 
per mensem, and that he would be entitled 
to recover the amount due to him out of the 
sale-proceeds of the house. It is to be 
observed that Jia Lai did oot appeal against 
thi3 order which has now been treated as 
a final determination of his claim against 
tbe mortgaged property. 

The deoree-holders gave further time to 
the judgment-debtor to satisfy the decree, 
and upon bis failure to do so they again 
applied for tbe sale of the house. It 
appears that the Court, after attaching the 
property, ordered it to be sold by public 
auotion on the. 27th January, 1919. On 
that date the judgment-debtor made an 
application to the Court, stating that he 
had previously entered into a oontraot 
with the plaintiffs, the Arya Pradishak 
Pratinidhi Sabha, for the sale of the house 
for Rs. 16,600 and prayed for permission 
to make the proposed sale. On this 
application the Court passed the following 
order in the presence of the judgment- 

debtor and the attorney for the decree- 
oolders:— 

"The permission is granted od the 
condition that either the consideration 
money be paid to the deoree-holder so that 
be, after paying the money to previous 
mortgagee and receiving the remaining 
amount, should deposit the receipts in the 
Court or the whole consideration money 
be deposited in the Court. 

The proceedings regarding the sale by 
auotion be postponed and the sale procla- 

"SrJrSTi** witboufc service.” 

Un the 30th January, 1919, the matter 

If®'" ° f at T. up L before tbe Court, but on 

IT 6 ° f A the ab86Dce of th0 P^ies the 

On thaf 8 ad,0U ™ ed b0 tb ® 1st March, 1919. 

thflrnnof day tb . a parties again absented 
themselves, and the Court thereupon 

“l‘ g „rr°- i0n Pt00eediESS by 

-ZrsjrsL 

property in dispute be released.” 

Oour 9 °X“ 0D - 8 - r0Und that the executing 

P6rmi88i0D to the 
judgment-debtor to make a private sale ol 
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the bouse, released it from attachment, 
and did not oootrol him in the disposal of 
the property. Now, it is not disputed that 
a valid contract was entered into between 
Bam Cband on the one side and the 
plaintiffs on the other for the sale of the 
house for Rs. 16,600, and that Rim Cband 
reoeived Rs. 100 as earnest money. The 
trial Judge also finds that tbie contract 
was assented to by the Co-operative 
Bank, and his finding has not been 
challenged before us. The learned Judge, 
however, holds that the consent of 
the Bank was obtained “ on the 
condition that the salo would be completed 
in a few days.” The record does not show 
that this condition was ever imposed by 
the Agent of the Bauk, and our attention 
has not been invited tc any evidence which 
could reasonably support that conclusion. 
Indeed, the learned Vakil for the Bank 
does not offer any opposition to the 
contention put forward on behalf of the 
plaintiffs that they are entitled to the 
specific performance of the contract, 

The only other person interested in the 
property was Jia Lai, and it is not suggested 
that be evor gave his consent to the 
contract. His interest in the property is, 
however, confined to the recovery of hi3 
debt, namely, the principal amount 
Rs. 10.000 and simple interost thereon, at 
Re. 1 per cent, per mensem. 

Coming now to the dispute between the 
plaintiffs and Ram Chand, the oruoial 
question for determination is whether the 
plaintiffs have succeeded in proving that 
this contract was broken by Ram Chand. 
The trial Judge finds that time was not of 
the essence of the contract, but that it was 
contemplated that the prioe should be paid 
within a reasonable period, and that the 
plaintiffs having failed to make such pay¬ 
ment or tender of the price committed 
breach of the contract. He has, accordingly, 
dismissed the suit in toto. The learned 
Judge also makes a reference to some 
conditions imposed by the executing Court 
as to the payment of tbe f money, but the 
only directions given by thff Court are to be 
found in the order quoted above whioh was 
passed on 27th January, 1919. These 
directions, however, related only to the 
mode of payment, namely, the person or 
persons to whom the payment was to be 
made, and did not lay down any condition 
fixing a definite period for payment, whioh 
if not striotly oomplied with, would oonsti- 
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tute a breaoh of the oontraot. Moreover, as 
pointed out above, the Court released the 
house from attachment on the 1st March 
1919 and consequently left the parties free 
to deal with the property in any way they 
liked. 

As regards the question of tender or 
payment of price, the evidence on the 
reoord shows that the plaintiffs were 
always ready and willing to pay the price 
on the execution of the sale-deed, and that 
it was Ram Chand who, despite repeated 
requests failed to execute the conveyance. 
It is common ground that the plaintiffs 
paid him Rs. 170 for purchasing the 
stamp paper on which the 3ale-deed was to 
be written, and that the stamp paper was 
purchased on the 8th February, 1919. 
After considerable delay be got plans of 
the property prepared in May, but did not 
take any further action thereafter. The 
plaintiffs thereupon made an application 
to the Court which has an important 
bearing upon the issue before us. This appli¬ 
cation, whioh was made on the 12th June, 
1919, recites the fact that Ram Cband 
had promised to sell the house to the plaint¬ 
iff for Rs. 16,600 and received not only 
Rs. 100 by way of earnest money, but also 
Rs. 170 for purchasing the stamp paper, 
and then proceeds as follows:— But 
inspite of repeated requests he does not get 
the documeut registered. Heu^e Rs. 16,330, 
the remaining consideration moooy, may 
be allowed to be deposited in Court, and it 
is prayed that either the sale-deed may be 
got registered by the judgment-debtor or 

salo certificate may be granted. A 

so Darate suit will be brought for damages 
and interest.” The pleader for the plaintiffs 
subsequently realised that the Court was 
not seized of the case and could not compel 
the vendor to perform bis part of the 
contract. It was for this reason uhat he 
did not appear before the Court on the 
19bb of Juoe when an order was passed to 
the effeottbat there was no objection to the 
payment of the money by the plaintiffs or 
any other person on behalf of the judgmeot- 
dehtor, but that the Court having released 
the property from attachment could not 
grant a salo cortificato 

There is no documentary evidence to 
show whether any action was taken by the 
purchasers between the 12th June and 
24tb Ootober 1919 when they served a 
notice upon Ram Chand requiring him to 
exeoute the oouveyanoe within two days 
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and to reoeive the balance of the price ; and 
reminding him of the fact that he had 
•already been informed that they had deposit¬ 
ed Rs. 16,-500 in a bank for payment to him. 
The trial Judge blames the purchasers 
for failure to take action during the period 
mentioned above, hut he has overlooked 
the evidence of Mr. Rama Nand, a vikil, 
of this Court, who, on their behalf repeat¬ 
edly asked the vendor to take the bilaoce 
of the price and complete the sale, but the 
latter at first put him off aad finally refused 
to perforce the contract. Too veracity of 
this witness nas not been impeached and 
his testimony receives co-roboration from 
the above mentioned notice of the 24th 
October, 1919, to which no reply whatever 
wa3 sent by the vendor. On the 3rd 
November, the plaintiffs sent him a cheque 
for Re. 16,500, which was returned a mouth 
later with a letter stating that the vendor 
would orallv explain the reasons for return¬ 
ing the oheque. The promised explanation 
was never offered, and the vendees th Q D 
invoked the help of the Court by bringing 
the present action on 9th March, 1920. for 
the specific performance of the contract. 

Now the evidenoe produoed by the 
plaintiffs has not, in any way been rebutted 
by Rim Chand, and it is significant that he 
has not ventured to go into the witness* box 
to support his own version of the affair. 
We asked Mr. bheo Narain, who appeared 
for Ram Cnand s legal representatives 
(Ram Chand having died during the 
pendency of the appeal in this Court), 
whether be could invite our attention to anv 
evidence wh>oh would show that Ram 
Chand had offered to execute the con¬ 
veyance and to perform his part of the 
oontract, but tho learned Advocate express- 
ed bis inability to do so. 

It must be remembered that the execution 
Of conveyance by the vendor and the pay- 
meat of prioe by the purchaser are in law 
presumed to taka place simultaneously, and 

relusll t 8 0 '" i “' J ° t , bat r hana 8ignifi03 

refusal to execute the convince the 
punjbnger peed oot , 8Q j er th() y 

in°the' oase^hY 9 ' h ° Wdvar - am P l j evidenoe 

rr.ra s t b b :'r D d: 8 rt t 0 b ?: k : h : ba pi r tiffa 

.iir 8ant hi "* 

iSi ‘to lh u 8 rTbo 

oonolusion that he wanted to baok oufc of 


the bargain in order to sell the property 
for a higher price to some other person. 
Be that as it may, the evidence both oral 
and docamentary, produced by the pur¬ 
chasers leaves no doubt that the contract 
was broken by the vendor, aad that there 
was no such delay in bringing the suit as 
would deprive them of their right to enforce 
uhe contract in spice . 

Notv, 30 far a^ the term? of the con¬ 
tract are concerned, the purchasers are 
liable to pay only Rs. 16.300 ; and it is not 
disputed that this sum would have been 
sufficient to satisfy the oUim of the mort- 
gagec Jia Lai, if the vendor bad performed 
she contract, within a reasonable time. 
The interest on the mortgage has, however, 
accumulate} in the meanwhile, and the 
amount now due to the mortgagee far ex- 
ceadstho sum payable by the plaintiffs under 
the contract. Tua learned Advooate for the 
purchasers conoedes that his clients cannot 
reasonably ask the mortgagee to release 
the property unless they pay him the entire 
sum dow duo under the mortgage. It is 
at the same time, clear that Ram Chand is 
responsible for the loss thus caused to them 
and that he is liable to make compensation 
for that loss. Moreover, ho would be 
primarily responsible for the payment of the 
interest wbiob has accumulated, and he 
has also been realizing the rent of the 
property. 

The rule of law, which is enaotod by 
section 19 of the Specific Relief Act, ig to 
the etlcot tnat if in a suit for the speoifio 
performance of a contract she Court decides 
that specihc performance ought to be 
granted but that it is uot sufficient to 
satisfy the lustioe of the case, and that 
some compensation for broach of the con¬ 
tract should also be made to the plaintiff, 
it shall award him such compensation 
accordingly ; and the-second illustration to 

Namin' r 13 aPP08Ue bere ' Mr - She ° 

liS> ® ofc seriously dispute the 

ioinn V 9 T d ° r f ° r tb ° Of 

compensation, but ho contends that 
neither the plaint nor the memorandum of 

orTvAr th ^ 3 C ° U " CODtA ' O0d express 
S- f °/ aw * rd of oo^peosation in 
add u i°n to the specific performance of the 
oontraot and that the Court should, there- 
fore, decline to grant a decree for damages. 

!■“? . ° b ’ e ° t ° [ ,«>• «*■ embodied in th. 
eaotion is dearly to prevent a multiplicity 

the n a 6S r aDd k T° 1° oompIat9 iuatioe between 
the parties. Indeed, it has been often held 
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that fcho plaintiff is not obliged in a suit for 
specific performance to pray specifically for 
damages, and that the court has always a 
discretionary power to award damages in 
a suit for specific performance and ought 
to exercise that discretion when it is of the 
opinion that damages should be given, vide 
inter alia, Calliavji Uarjivan v, Narsi 
Tricum (1), and Kailian Dass v. Tulsi 
Dass (2). 

The principle, upon which these deci¬ 
sions rest, applies equally to those cases iu 
which damages are granted iu addition to, 
and not merely in lieu of specific pefor- 
mauce. The Civil Procedure Code of 1908 
confers ample discretion upon the court in 
the matter of granting appropriate relief, 
and Order 7, rule 7, provides that it is not 
necessary to ask in the plaint for general or 
other relief which may always be given a 9 
the court may think just to the same 
extent as if it had been asked for. There 
is, therefore, nothing in the law to prevent 
the court from granting damages in addition 
to specific performance, if the court con¬ 
siders that mere specific performance is not 
sufficient to satisfy fcho justice of the case. 

The loss, which the plaintiffs have 
sustained by the vendor's failure to perform 
the contract, is represented by tho sum by 
which the amount to he paid to the mort¬ 
gagee exceeds R 3 . 16,000, the balauce of the 
price payable by them under the contract. 
Tho amount duo to tho mortgagee on 
the 10th May 1924 was :— 

Rs. A. P. 

Principal . 10,000 0 0 

Interest for ten years five 

months ... ... 12,500 0 0 


Total ... 22,500 0 0 
The mortgagee is also entitled to interest 
at the rate of Rs. 100 per mensem from 
10th May 1924 up to the date of payment. 
It is, therefore, olear that tho vendor is 
liable to pay to the purchasers not only 
Ra. 6,000 (Rs. 22,500 — Rs. 16,500) but 
also the amount which they may be re¬ 
quired to pay to the mortgagee on account 
of interest accruing after the 10th May 
1924. 

Tor the aforesaid reasons I hold that the 
plaintiffs are entitled to enforoo the con¬ 
tract specifically, and I, therefore, allow 
the appeal and grant them a decree accor- 


(1) (1895' 19 Bom. 761. 

(2) (1899) 23 Bom. 786-1 Bom. L.R. 459. 


aingly for the possession of the house 
against the respondents on payment of 
Rs. 22.500 by them (plaintiffs) to the 
mortgages Jia Lai, and also for Rs. 6,000 
against the legal representatives of Ram 
Cband to be realized out of the estate of 
the deceased. The plaintiffs shall also pay 
to Jia Lai the amount which may be due 
to him on account of interest accruing 
after the 10th May, which amount they 
shall recover from the said legal represen¬ 
tatives. The respondents, other than the 
Co-operative Bank, must pay the costs 
incurred by the plaintiffs in this Court as 
well as iu the Court of the Sub-Judge. 

Before concluding I may mention an 
application which was made by Ram. 
Parshud asking us to implead him as a 
respondent to tbo appeal. The applicant 
claims to be the purchaser of the house in 
execution of a decree said to have been 
obtained by the mortgagee Jia Lai during 
the pendency of the appeal in this Court* 
but the alleged purchase is stigmatised by 
the plaintiffs as a collusive transaction. 
Considering that tho purchase was made. 
pendente lite, I decline to introduce further 
complications into the case by impleading 
a person whose title could not be tried, 
upon the present record. 

Malan, J.:—I concur. 

Appeal allowed, 

1924 Lahore 716. 

Scott-Smith, j. 

Jug Lai —Plaintiff-Appellant. 

v. 

Ganga Rani —Defendant-Respondent. 

S. A. No. 301 of 1924, deoided on 27tlr 
May, 1924, against the decree of the District 
Judge, Kurnal, dated 20th December, 1923. 

Punjab Pre-emption Act, section 25 —-TVord debt 
in the proviso includes a mortgage debt . 

Where the sale price represents mainly old 
debts which greatly exceed the market value of 
the property the Court should fix the market value 
as the price and may put the vendee to the option 
specified in the proviso. [P» 717, C. 2.] 

Shamair Chand —for Appellant. 

Mehr Chand Mahajan , for Jagan Nath 
—lor Respondent. 

Scott-Smith, J.This is a second, 
appeal by the plaintiff in a pre-emption 
suit from an order of the District Judge of 
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Karnal, fixing the price to be paid by him 
on account of the land in guit at Rs. 2,000 
which is the full price entered in the dec-d 
of sale. The right of pre-emption is not 
denied. The consideration for the sale 
was .— 

(1) Rs. 37 paid ns earnest money. (2) 
Rs. 30 as registration expenses. (3) 
Rs. 1,933 due on a prior mortgage. 

The date of sale was the 19th June 1922, 
and the prior mortgage was dated the 4th 
June 1918, and was for Rs. 1,600 in 
favour of the vendee. To this Rs. 313 was 
added as interest. The consideration for 
the mortgage-deed was made up of Rs. 500 
due to one Kunja prior mortgagee ; Rs. 800 
paid to Hardwari, a creditor of the mort¬ 


gagor and a brother of the mortgagee ; 
Rs. 150 on account of the price of the 
buliooks ; and Rs. 150 paid in cash before 
the Sub-Registrar. The trial Court held 
that the price entered in the deed was not 
fixed in good faith and assessed the market 
value at Re. 940. As the sum of Rs. 500 
had not been paid to KuDja it decreed the 
claim for pre-emotion on payment of 
Rs. 440. Both the parties appealed to 
the Distriot Judge, who held that the price 
of R 3 . 2,000 was fixed in good faith and 
passed the decree apoealed from. The 
finding of the learned Distriot Judge that 
the price was fixed in good faith is a 
finding of faob and is based upon the 
•evidence on the record. 

The main point urged by the appellant 
before me is that the proviso to seotion 25 
of the Punjab Pre.e m pti on Aofc has not 
been taken into consideration by the 
learned District Judge. This proviso lays 
down that when the prioe at wbioh the 
sale purports to have taken place repre¬ 
sents entirely or mainly a debt greatly 
exceeding in amount the market value of 
the property, the Court shall fi* the market 
value as the price of the land or property 
for the purposes of the suit, and may put 
the vendee to his option either to acoept 
such value as the full equivalent of the 
oons.deration for the original sale or to 

InL- he / Bld 8ale and the 

vendoi and vendee restored to their 

Position." Itia contended that 
in the present oase the prioe of R 9 2 000 

r°v! y 6hB “-tgage debtof 
Bs. 1,933 whioh greatly exceeds in amonnt 

the market value of the property whioh is 

according to the trial Court, found to be 

IBs. 940 only. If fcha market value Is as 


foond by the trial Court, there can be no 
doubt that the debt included in the 9 aie price 
does not greatly exceed in amount that 
value and the proviso in question should 
have been taken into consideration. It is 
contended, however, by Counsel for the 
respondents that the word " debt ” in this 
proviso does nos include 8 mortgage debt 
but it means merely an unsecured debt. 
But be has cited no authority for this 
contention and Haidar v. Ishwar Das (1) 
is a case in which a mortgage debt was 
held to come within the proviso. It was 
also contended that this point was never 
raised jn the Lower Appellate Court ane 
that this is clear from the remark of thd 
District Judge that the two appeals in his 
Court can be decided on the solo point 
whether the market price was fixed and 
paid in good faith. It appears to me 
probable that nothing was said about this 
proviso in che Lower Appellate Court, but 
the Court was bound of its own motion to 
act upoD it and to take it into consideration, 
This it has not done. The Lower Appel¬ 
late Court should find what the market 
value is and state whether it agrees with 
the finding of the first Court. If it finds 
that the price of Rs. 2,000 represents 
mainly a debt greatly exceeding in amount 
the market value of the property, the Court 
then should fix the market value as the 
price of the land or property in suit, and 
may put the vendee to the option specified 
in the proviso, 

I also note that though Rs. 500 due to 
Kunja, mortgagee, has not yet been paid to 
him, the Distrioc Judge ordered that the 
full sum of Rs. 2,000 less whatever has 
been deposited should be paid into Court. 
It should have deducted this Rs. 500 whioh 
would remain as a oharge upon the property 
due to the mortgagee which the pre-emptor 
can pay at his own pleasure. I acoept 
the appeal and, setting aside the order of 
the learned District Judge, remand the 
case to him for redeoision of the plaintiff’s 
appeal under Order 41, rule 23 of the 
Code of Civil Procedure. Stamps in this 
Court will be refunded and other costs will 
be costs in the oaee. 

Appeal allowed. 


(1) (1906) 29 P.R. 10O6-H5 P . hlB , ^ 
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Campbell, j. 

Gokal —Petitioner. 

v. 

Phuman Singh and others— Respon¬ 
dents. 

Crim. Rev. No. 480 of 1924, decided on 
16th Mav. 1924, against the Order of the 
District Magistrate, Jullundhur, dated 27th 
February, 1924. 

Pencil Code, Ss■ 363 and 3CC—Finding of a girl 
over 16 is not sufficient—Magistrate should con¬ 
sider what other offence was committed. 

Where the Magistrate finds in a case under 
8. 363, I.P.C., that there is prima lade sufficient 
evidenco that the girl was eDtioed away, the 
Magistrate should examine and decide whether an 
ofienoo under 8. 806 or some other cognate oflence 
against a female ot over 16 was committed and 
should not remain content with finding that the 
girl was Dot proved to be UDdcr 16. [P. 718, 0. 1.] 

Nand Lai —for Petitioner. 

Ehazan Singh —for Respondents. 

Campbell, J.:—Phuman Singh and four 
others weio sent up for trial by the police 
for ao offence under section 363 of the 
Indian Penal Code against the person of 
Mst. Parbbi who was alleged to he under 
16 years of age. The Magistrate in a 
detailed order discharged the acoused on 
the ground that the girl was not proved to 
be under 16, aud t.bo learned District 
Magistrate refused to order further inquiry. 
Gokal, the father of the girl, has corns to 
this Court on revision. 

The Magistrate began by saying that 
there was prima facie sufficient ovidence 
perhaps tc show that the girl was enticed 
away as alleged. Having said this much 
he should not have been content merely 
with finding that the girl was not under¬ 
age but he should have examined and 
decided the question whether the accused 
could have been charged with an offence 
under aeotion 366 or some other cognate 
offence against a female of over 16. The 
District Mugi6trate also appears to have 
lost sight of this point. I have, however, 
examined the evidence and have heard 
Counsel on both sidos at some length, and 
in the particular oiroumstanoes I am not 
prepared to interfere on revision. 

The petition is dismissed. 

Petition dismissed. 


* 1824 Lahore 718 ( 2 ). 

Moti Sagar, j. 

Kalian Singh and others —Defendants- 
Appellants. 

v. 

Mt. Shanno alias Govind Kaur —Pl&in- 
tiff-RespoDaeDt. 

Mis. A. No. 693 of 1924, decided on 5th 
June, 1914, from an order of the Senior 
Subordinate Judge, Amritsar, dated 11th 
Maroh, 1924. 

Civ Pro. Code, 0. 39. r. 1- No injunction can 
be granted unless provisions are strictly complied 
with. 

Unless plaintiff proves by definite evidence that 
the defendant threatened to remove or dispose of 
his property with a view to defraud his creditors a 
temporary injunction cannot bo granted. [P. 718,. 
C 2.] 

Nand Lai —for Appellants. 

Dxdr-ud-Din Qureshi —for Respondent. 

Moti Sagar, J.:—This is an appeal from 
an order of the Senior Subordinate Judge, 
Amritsar, dated 11th March, 1924, granting 
plaintiff a temporary injunction, restraining 
defendant from alienating his property and 
from realising a certain sum of money due 
from one Ajit Singh till the deoision of the 
suit. The application for a temporary 
injunction was not accompanied by an 
affidavit aud no other evidence was pro- 
duaed to show that the defendant intended 
to alienate his property with a view to de¬ 
fraud bis creditors as required by Order 39, 
rule (1) ( b ), Civil Procedure Code. A 
copy of a statement made by the defendant 
in another case, dated the 30th April, 1923, 
was put in in which the latter is alleged to 
have 9tated that on account of necessity 
he has been raising money by the mort¬ 
gage of his property. No DOfcice was given 
to the defendant to show cause why 
injunction should not be granted and I do 
not see how the statement relied on could 
be regarded as evidenoe in the oase. The 
learned Senior Subordinate Judge, witboub 
oalling upon the plaintiff to prove the alle¬ 
gations which she had made in her appli¬ 
cation, granted the temporary injunction 
prayed for and restrained the defendant 
from alienatiog his property till further 
orders of the Court. In my opinion there 
was do justifiaation for passing suoh an 
order. The requirements of Order 39, 
rule (1), Civil Procedure Code, had not 
been complied with and no injunction . 
oould be granted until the plaintiff proved 
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by definite evidence that the defendant 
threatened or intended to remove or dis¬ 
pose of his property with a view to defraud 
his creditors. This was not doDe and under 
the circumstances the prayer for a tempo¬ 
rary injunction ought to have been refused. 

I accept the appeal, set aside the order 
of the learned Senior Subordinate Judge 
and dismiss the plaintiff's application with 
costs. 

Appeal allcnved. 


1924 Lahore 719. 

Moti Sagar, j. 

Pokhar Mal —Defendant-Appellant. 

v. 

Jai Bhagwan —Plaintiff-Respondent. 

S.A. No. 300 of 1923, decided on 27th 
May, 1924, against the decree of the Dist¬ 
rict Judge, Delhi, dated 23rd November, 
1922. 

Cit). Pro Cods, 8- 100—Inferences of fact that 
entries wire unreliable cannot be interfered with. 

Infnrencas Ircm the entries of the pocket book to 
the efleot lint the debit entries were norelieblo are 
infarcccee of laot and not ol law and High Court 
oannot interfere even if inferences are not 
oorreot. [P 719, 0. 3.) 

Sardha Ram —for Appellant. 

Nand Lai —for Respondent. 

Moti Sagar, J.:—This was a suit for 
rendition of accounts by a principal against 
an agent. The defendant pleaded that he 
was not an agent and that the plaintiff 
was not entitled to sue for accounts. The 
plaintiff's case was that he bad deposited 
Rs. 2,180119 with the defendant and 
that the latter was bound to show how the 
sum had been expended and disposed of. 
On the 9&b Deoember, 1920, a preliminary 
decree for rendition of aooounts was passed 
in favour of the plaintiff and the defendant 
waB oallod upon to file his pleas on the 
merits. The main contention of the 
defendant on the merits was that he had 
paid off the whole off tho money which had 
been deposited with him by the plaintiff 
ana that nothing remained due. 

The payments, it was alleged, were 
entered in a pocket book belonging to the 
plaintiff in the possession of the defendant, 
and it was further stated that the relevant 
entries thereini were in the handwriting 
of the plaintiff himself. The plaintiff 
admitted that the entries were in his 
handwriting, but denied that the pooket 
book was his °r that the entries related 
to the deposit in question. The following 


issue was framed :—" Had the plaintiff gob 
back the sum of Rs. 2,180-12-0 from the 
defendant and was nothing due to the 
former in view of the entries made in the 
pocket book.” Tbe trial Court found that 
the defendant was not an agent of the 
plaintiff and that a suit for rendition of 
acoounts was consequently not maintain¬ 
able. On the merits also the finding was in 
favour of the defendant and it was held 
that the whole of the money alleged to 
have been deposited by the plaintiff with 
the defendant had been paid off. 

On appeal the learned District Judge held 
that the Munsif was not justified to go 
behind the preliminary decree calling upon 
tbe defendant to render accounts aDd that 
tbe finding originally arrived at chat the 
latter was an agent of the plaintiff was 
conclusive for purposes of this case. On 
merits also the learned District Judge 
disagreed with the Munsif and held that 
payments had not been fully established 
and that tbe debit entries in the pocket 
book relied on were utterly unworthy of 
oredit. A sum of Rs. 442 was found to be 
due on accounts and a deoree to the extent 
of that sum was passed in favour of tbe 
plaintiff against the defendant. 

Against this deoision the defendant has 
preferred a second appeal to this Court, 
and it has been strenuously urged on his 
behalf by Mr. Sardha Ram that the learned 
Distriob Judge has not drawn corroot in¬ 
ferences from the entries in the pooket book 
and that they conclusively esiablish the 
repayment of tho entire sum to the plaint¬ 
iff. In my opinion tho appeal must fail 
ou the short ground that the finding arrived 
at by the learned Distriot Judge is clearly 
a finding of faot and that no point of law 
arises in the case. The inferences drawn 
by the learned District Judge from the 
documentary evidenoe relied on are infer¬ 
ences of faot and not of law, and it is not 
competent to this Court to go behind a 
finding of faot even if the inferences in 
question are not correct. The entries in 
the pooket book have been fally considered 
and the finding of the learned District 
Judge is that they are worthless and that 
they do not olearly show what has hap¬ 
pened to the deposit made by the plaintiff. 
The finding is nob vitiated by any misap¬ 
prehension or error of Uw and musb be- 
accepted as final for purposes of this appeal. 

1 reject the appeal with oosts. 

Appeal rejected. 
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Scotx-Smith and Harrison, jj. 

Kindvi Singh alias Kuniu and others 
—A ppsllin 53. 

v. 

The Grown —R3?poadeafc. 

Cr. App. Nd. 1271 of 1923, d3cid0:i on 
3ih March, 1924, against baa order of the 
Additional Sassioas Judge, Amritsar, dated 
29ih October, 1923. 

Penal Code , S. 302—Death caused by a gun 
shit which went off during the struggle justifies 
acquittal . 

Where there wai a fight in the course of whioh 
one J. died owing to a shot from T's gun but 
whether the shot which killed him was fired by 
S. as the prosecution alleged or by T or whether 
it was the result of an aooident duo to the gun 
going of! of itself during the struggle for its 
possession was doubtful and the probability was 
that the gun went off during th9 struggle. 

Held, benefit of doubt mu9t be given to the 
accused. 

Bam Chand Manchanda—lot Apoel- 
lants. 

The Public Prosecutor—lor Respondent. 

Scott-Smith, J.:—This is an appeal 
from the order of the Sessions Judge, 
Amritsar, convioting the appellants of the 
murder of Jetha Singh by shooting him with 
a gun on the 20bh of April, 1923. Sadhu 
Singh and Samanda Singh have been 
sentenced to death and Kundan Singh, 
Lai Singh and Nandu to transportation for 
life. They have filed a joint appeal to 
this Court through Lala Ram Chand 
Manchanda, and the cases of Sadhu Singh 
and Samand Singh are also before U9 for 
confirmation of the sentences of death 
under section 374, Criminal Procedure 
Code. 

Ooe Pala Singh was also tried but was 
acquitted. Four other persons are said to 
have taken part in the assault on Jetha 
Singh an! others and to be absoonding. 
These are Harnam Singh. Gangu, Chandu 
and Gandu. Gandu, Kundan Singh, 
Sadhu Singh and Samand Singh are the 
sons of Che Lai Singh. Pala Singh who 
was acquitted is the brother of Lai Singh 
and Nandu is a sweeper of village Usman, 
to whioh all the appellants belong. Jetha 
Singh deoeased and Bahadar Singh, 
Hazara Singh and Tara Singh and Sohan 
Singh P. Ws. belong to the neighbouring 
■village of Dhotian. There was a charge 


under seotion 420, Indian Penal Code 
against Kundan in connection with taking 
away of Hazara Singh’s mare from Amrit¬ 
sar at the time of the Ba3akhi Fair shortly 
before the ocourrenoe. Early in the morn¬ 
ing of the 20th Anril Thakur Singh, Head 
Constable (P. W. 10), Hakim Ali and 
Gulab Singh, Constables (P.Ws. 8 and 9) 
together with a large body of villagers from 
Dho'.ian some 50 in number went to 
Usman village to search for the missing 
mare in the house of Kundan Singh. The 
searoh was without result. After it was 
over the majority of the Dhotian villagers 
left to return to their own village, whilst 
the Polioemen who belonged to Amritsar 
set out for Taran Taran with Tara Singh, 
Jetha Singh, Hazara Singh, Sohan Singh 
and Bahadur Singh. Whilst the party ware 
on the way to the main road to Taran 
Taran they are said to have been set upon 
by the appellants and the absoonding 
accused and to have been beaten. Tara 
Singh was at the time armed with a gun 
and Kundan Singh, Sadhu Singh, Samand 
Singh and Nandu are said to have wrested 
it from him at the instigation of Lai Singh. 
Samand Singh is said to have fired two- 
shots at Jetha Singh and his companions 
whioh hit no one. Sadhu Singh is then 
said to have taken the gun from him and 
to have fired at Jetha Singh killing him 
on the spot. Sadhu Singh fired a second 
shot at Jetha Singh’s oomoanions as 
they were running away. The learned 
Sessions Judge ha9 aooepted the evidence 
for the prosecution and has oonvioted the 
appellants. 

Tara Singh's gun was a double barrelled 
breech loading hammerless one. We sent 
for it and inspooted it. It has a safety 
oatch and after the gun has been fired and 
reloaded it oannot be fired again until the 
safety oatoh has bean pushed aD. Aooord- 
iog bo Tara Singh the gun was unloaded 
and the cartridges which were in h>s pooket 
were takon out by soma of the appellants 
who loaded the gun and fired it four times. 
The evidenoe of Mr. Lobb (P. W. 23 1 is to 
the effeot that ha examined the gua before 
appearing as a witness in the Committing 
Magistrate’s Court and found that there 
wa 3 no trace of gun powder in the left 
barrel. In his opiaion the right barrel 
only had been used. We may, therefore, 
take it that any shot9 that were fired from 
the gun at the time of the assault were 
fired from the right barrel. Now it appears 
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to U9 in the first piaoa to be improbable 
tbat the appellants would bava bad time to 
load the gun and fire it four times in the 
way stated by the proseoution witnesses 
before the members of the other party had 
scattered. It is also probable seeing that 
there were three Police constables amongst 
the party, that they would not have been 
allowed to fire so many times. The 
evidence for the proseoution shows that one 
empty cartridge case Exhibit P. 3 which 
had contained A A shot was found near 
the body of the decease! after the occur¬ 
rence. Mohammad Sharif, Sub-Inspeotor 
(P. \V. 20' says that one Kesar Singh 
handed him another empty cartridge oase 
but Kesar Singh was not produced &3 a 
witness and there is no evidence to show 
where this cartridge oase was found. There 
is, therefore, evidence as to one empty 
cartridge case only having been found 
at or near the spot of occurrence. This 
points at once to exaggeration in the story 
of the proseoution. Moreover, in the 
F. I. R. which was made by Bahadar 
Singh P. W. 11 it was stated that only 
two shots were fired one by Samand Singh 
and one by Sadha Singh. 

The evidence of Lieutenant - Colonel 
Keates, Civil Surgeon, who conducted the 
post mortem examination on the body of 
Jetha Singh shows that death was due to 
a gun shot wound in the front of the ohest 
on the level of the seoond rib and only two 
inches from the middle of the ohest. The 
woucd was ftth of an inch wide ao>! went 
inwards and backwards and passed through 
the right lung and the membrane round 
the heart and the main artery just above 
the heart aod then entered the back of the 
left lung in the lower part of which a 
large shob was found. Only one shot 
was found and the medioal evid¬ 
ence shows that only one entered the 
body. From the faob that the wound was 
!d the front of the ohe3b and near the 
middle, it is clear that the gun must have 
been fired at Jetha Singh from a consider¬ 
able distance, say 50 yards at least, for 
otherwise the shot would not have scat¬ 
tered so much and other wounds would 
have been found in his body. Thera is 
considerable discrepancy in the evidence 
as to the distanoe at whioh the shot was 
fired. According to Hakim Ali P. W. 8 
Jetha Singh was at a distanoe of 20 or 25 
JKarama when Sadhu Singh fired at him. 
According to Thakar Singh P. W. 10 


the distance was only 14 or 15 yards. 
Bahadar Singh puts it at 15 or 20 yards 
and Hazara Singh at 10 or 12 yards where¬ 
as Gulab Singh P. W. 9 says that Jetha 
Singh wa3 only at a distanoe of two or 
three Karam3 when Sadhu Siugh fired at 
him. Tbese discrepancies are in our 
opinion very important and throw a good 
deal of doubt upon the evidence for the 
prosecution. 

In the F. I. R. it was stated that Lai 
Singh shouted out bo bis sons "Snatch 
away the gun and kill them, never mind if 
any one of U3 is hanged.” Bahadur Singh 
in his evidence in Court has made a 
similar statement but Hazara Singh says 
that Kundan Singh and Lai Sioyh insti¬ 
gated the others. Tara Singh says 
that instigation was given by Lai Singh, 
Pala Singh and Kundan Singh whereas 
Sohan Siogh say3 that nobody spoke at all 
before the attack aod doe9 not refer to any 
instigation of any sorb. The police con¬ 
stables and the witnesses who belong to 
village Usman say nothing about any 
instigation. Under these oiroumstances we 
think it wouid be extremely unsafe to rely 
upon the evideuoa as to instigation to kill 
anybody. 

Aooording to the prosecution evidence 
when the police constables who were some 
distanoe behind the rest of the party 9 aw 
the fight beginning they shouted out to 
Tara Singh to shoot with his gun. Upon 
this soma of the members of the Polioe 
party grappled with Tara Singh to seize 
the gun. The learned Sessions Judge is of 
opinion that the primary objeot was to 
seize the gun so as to prevent Tara Singh 
using it against them and in our opinion 
there is no doubt that this was their 
objeot. The evidence is to the effeot that 
out of the appellants' party Kundan Singh 
and Lai Singh were armed with Chhavis 
but made no attempt to use them against 
Jetha Singh and his oompanioas. It is 
argued from this that they had no intention 
to do any serious harm to the other side. 
It would have been perfectly easy for 
Kundau Singh and Lai Singh to attack 
Tara Singh with their Chhavis and in this 
way there would have been no difficulty in 
getting the gun out of his hands. The faot 
thab CMauis were not used is, in our 
opinion, a ground for holding that at first 
there was no intention to kill or greviously 
injure any of the members of Jetha Singh's 
party. The statement of Kundan Singh at 
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the trial was that Tara Singh aimed his 
gnn at him and shot Jetha Siogh who was 
behind him by mistake. Before us the 
argument is that the gun probably went 
off by accident when the parties were 
struggling for its possession. There oan be 
no doubt that Jetha Singh was at a 
distance of not less than about 50 yards at 
the time that be was shot This lends 
probability to the theory of an accident. 
In our opinion the story of the prosecution 
is an improbable one and the evidence in 
support of it is unsatisfactory. If the 
shooting of Jotba Singh was an accident it 
would be quite in accordance with probabi¬ 
lities that a false charge of murder should 
be brought against the members of the 
other party as it was necessary for the 
police constables and their companions to 
explain how Jetha Singh met his death. 

We regret to find that the learned Ses¬ 
sions Judge has made use of the zimnis in 
an improper manner. Referring to the 
omission of Nandu’s name from the F. I. 
R. he states Rt page 38, line 10 of the 
judgment that this omission was set right 
in the first zimni report written up by the 
Sub-Inspector who proceeded at once to the 
spot. If the proseoution desired to explain 
away the omission of Nandu’s name from 
the F. I. R. questions should have been put 
to the Sub Inspector as to when Nandu’s 
name was mentioned. The omission oould 
not be made up by a reference to the 
zimni. Again regarding the omission to 
produce Wadhawa Singh as a proseou¬ 
tion witness the Court states that it finds 
from the police zimnis that a futile 
attempt had been made to secure his pre¬ 
sence but that he oould not be found at 
his residence. 

Some of the acoused persons pleaded 
alibis. In rogard to them the learned 
Sessions Judge at page 36. line 32 says 
“ Pala Singh is definitely telling a lie in 
saying that fight did not take place in his 
presenco and that no man had been killed 
before he left for Taran TaranThe 
Court then goes on to refer to some tele¬ 
grams to the address of the Deputy Com¬ 
missioner and the Superintendent of Police, 
Amritsar, which were handed in at Taran 
Taran at 10 45 a. m. These telegraphic 
messages are to the following effect:— 

'• Dhotian residents atttaoking Usman 
furiously. One dead. Kindly help imme¬ 
diately. Serious case.” The Court says 
that the mention of the death of one man 
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could not have found place in the telegrams 
unless and until Pala Singh and Buta Singh 
who went to Taran Taran to hand over 
these messages had known of it before leav¬ 
ing their village. These telegrams have 
not been proved and there is no evidence 
on the record to show that they were 
despatched by Buta Singh and Pala Singh, 
and the learned Sessions Judge was in error 
in taking them into consideration without 
their being proved. 

There oan bo no doubt that there was a 
fight between the appellants or some of 
them and the Dhotian witnesses on the 
morning of the 20th April and that in the 
course of that fight Jetha Singh met his 
death owiDg to a shot from Tara’ Siogh’s 
gun but whether the shot which killed him 
was fired by Sadhu Singh as P. W*. depose, 
or by Tara Singh, or whether it was the 
result of an accident, the gun going off of 
itself during the struggle for its possession 
we find it impossible to say, but in our 
opinion the probability is that the gun went 
off during the struggle and a false charge 
of murder has been made up against the 
appellants. The latter must be given the 
benefit of the doubt, and we therefore 
accept the appeal and setting aside the 
convictions and sentences acquit the appel¬ 
lants. 

Appeal allowed. 

* 1924 Lahore 722. 

Martineau, j. 

Makhan Singh and others —Appellants 

v. 

The Crown —Respondent. 

Cr. Ap. No. 1293 of 1923, decided on 
14th April, 1924, from an order of the 
Sessions Judge, Lahore, dated 21st Novem¬ 
ber, 1923. 

Evidence — Identification — In absence of 
immediate identification parade, identification after 
many months is worthless. 

Evidenco of identification of persons previously 
unknown after a number of months that oertain 
persons took part in au attack is unreliable, unless 
there was a rogular identification parade in whiota 
the witnesses pioked out those persona from among 
others, especially where it is not stated that suoh 
persons bear any distinguishing marks by whioh 
they oan be reoognised. [P. 739, 0. 1.] 

Nand Lai —for Appellants. 

B. C. Soni, for the Government Advocate 
—for Respondent. 
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Martineau, J.:— Ifc appears fcbat od the 
night of the 22ud Ootober, 1922, cattle 
were stolen from Dhara Singh's and 
Hazara Singh’s haveli at Sarbali Kalan in 
the Lahore District. The traoka of the 
thieves were followed and the tracking 
party eventually reached one Bur Singh’s 
haveli at Asal, where a discussion took 
place about the ‘ bhunga ' demanded by the 
thieves, which was at length settled at 
Rs. 600. Dhara Singh departed ostensibly 
in order to bring the money, but he came 
back with a bead constable and two 
constables. The head constable tried to 
enter the haveli, but was knocked 
down with a lump of earth whioh was 
thrown at him, and then men sallied 
out of the haveli and attacked the tracking 
party and the police causing injuries to 
several of them, the injuries sustained by 
one man, namely, Prem Singb, being fatal. 
Five persons, namely, Makban Siogh, 
Sulakhan Singh, Nikka Singh, Gardit 
S’.ngh alias Gnria, aDd Soban Singh, 
have been convicted of an offence under 
section 326, Indian Penal Code, read with 
section 149, in respect of the injuries 
inflicted on Prom Singb, and they have 
appealed. 

The first four of the appellants above 
mentioned live at Asal and Sohan Singh 
lives at Hudiani. Ujagar Singh, P. W. 5 
and head constable Sadik Muhammad say 
they knew Sohan Singh by appearance, 
but do not say when or bow they camo to 
know him. They did not know the remain¬ 
ing appellants, and the other witnesses 
who heve deposed to the ocourrenoe 
admittedly did not know any of the appel¬ 
lants before. No reliance oan be placed on 
the evidence of witnesses professing, after 
many months, to identity persons, previ¬ 
ously unknown to them, as having taken 
part in the attack at Asal unless 
it is shown that there was a regular 
identification parade in wbioh they pioked 
out those persons from among others, as it 
is not stated that the appellants bear any 
special distinguishing marks by whioh they 
can be recognized. Now it does not appear 
that any such parade was held for the 
identification of the appellants Makhan 
Singb, Sulakhan SiDgh and Sohan Singh. 
Sub-Inspeotor Wali Muhammad (P W 14) 
says he bad Nikka and Guria identified by 
some of the proseontion witnesses at thana 
Barki on the 8th November, 1922, but the 
identification report prepared by him, on 


which so much would depend, is not forth¬ 
coming as he says it has been lost, and of 
the various witnesses whom be mentions as 
having identified Nikka and Guria only 
two, Phagga Singh and Ujagar Singh, 
speak about tbe identification. It is hardly 
safe to rely on Phagga Singhs statement. 
He identified Tek SiDgh (one of the accused 
in the case) at a parade held at Kasur, 
although for reasons given by the Magis¬ 
trate there was considerable doubt about 
Tek Singh’s guilt. With regard to Ujagar 
Singh it is to be observed that there 
were two eye-witnesses of that name, 
and as one of them, namely Ujagar 
Singh, P. W. 5, says be was not asked 
bv the police to identify the aocused pro¬ 
bably Ujagar Siogh mentioned by Sub-Ins¬ 
pector Wali Muhammad is P. W. 22, 
who speaks about an identification. That 
witness, who is said to have identified both 
Nikka and Guria, is also nob to be relied 
noon as he fays they were armed with 
spears at the time of the assault whereas 
acoordiDg to tbe other witnesses they had 
sticks. Toe two constables Nazar Hussain 
and Rahim Baks'n say they identified Nikka 
and Guria at the thana , but Sub-Inspector 
Wali Muhammad, who held the identifi¬ 
cation, makes no mention of those two 
persons having been identified by anybody. 

In tho report of the occurrence which 
was pent to tbe thana by head constable 
Sadik Muhammad it was stated that Bur 
Siugb, Makhan Singb, Sulakhan Singb, 
Nikka Singb, Tehl Singh and Sobni (i c., 
Sohan Singb)were identified, but admittedly 
none of the prosecution witnesses had givon 
those namos as the names of the persons 
who bad committed the assault, for none 
of them knew the names. Tbe head cons¬ 
table says that he learnt the namos from 
Sant Singh, Lambardar of Asal, but Sant 
Singb has not been oalled as a witness, so 
that tbe fact tbe names of four of appell- 
antfi appear in the First Information Report 
in no wav strengthens tbe case for the 
prosooution hut on tho contrary the case is 
weakened by the fact that Sant Singh is 
nob produoed. 

Evidence has been given as to Prem 
Singb, who was Sant Singh's son-in-law, 
having told his companions on tbe way tc 
Asal the names of the thieves, including 
the names of some of the appellants. But 
the question whether or not the appellants 
took part in the theft of tbe oattle ia quite* 
distinot from the question, with whioh this* 
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ca9e >9 concerned, whether they were con¬ 
cerned in the attack subsequently made on 
the tracking party and the police at Agal. 
There is, in my opinion, no reliable evid¬ 
ence that they were concerned in that 
attack, the evidence as to the identification 
being far from satisfactory. 

_ I accordingly accept the appeals 
Nos. 1293 of 1923 and GO of 1924, set aside 
the conviotioos and sentences, and acquit 
all the appellants and direct chat they be 
released aod that the fines, if paid, be 
refunded. 

Appeals allowed. 

1924 Lahore 724 (1). 

Scott-Smith and Fforde, jj. 

Mill Singh —Applicant-Appellant 

v. 

Ram Singh, Jamiat Singh and others — 
Creditors-!Rs3pondents. 

F.A. No. 2052 of 1923, decided on 25th 
March, 1924, from the order of the District 
Judge, Lyallpur, dated 15th June, 1923. 

Provincial Insolvency Act, S. 10 —Primo facie 
inability to pay debts justifies an order. 

Where a debtor ie unable to pay his debts and 
tho assets are I 099 than tbe liabilities an order 0 1 
adjudication should be made. 

M. L. Puri —for Appellant. 

Jawihir Singh for Kharak Singh —for 
Respondents. 

Scott Smith, J. :—This is an appeal 
from an order of the District Judge of 
Lyallpur, dismissing an application by Mul 
SiDgb to be declared an insolvent on the 
ground that he is not unable to pay his 
debts. The amount of liabilities entered in 
ohe petitioner's schedule is Rs. 37,000. 
He has one square of land, and certain 
other property which is stated to be worth 
Rs. 6,000. The learned Judge says that 
the square of land is worth over Rs. 32,000 
and that, therefore, the assets exceed the 
liabilities. It appears, however, that some 
of the creditors, who were present, said 
that the debts due to them exceeded tho 
sums entered by the petitioner in his 
schedule. If the amount of their debts is 
as stated by them, then the total liabilities 
exceed Rs. 40,000, and even taking the 
market value of the square to be R 3 . 32,000 
the assets are less than the liabilities. 
The learned District Judge apparently 


considers the square to be worth more than 
Rs. 32,000, because one of the creditors, 
who was present, offered to buy it for that 
sum. We are not sure that this offer was 
a genuine one, hut in any case it appears 
to us prima facie that the appellant is not 
able to pay his debts. Some of the credit¬ 
ors, who were present, offered to accept 
the square of land owned by the appellant 
in satisfaction of all the liabilities mention¬ 
ed in his schedule, but the petitioner refused 
tbis. From his refusal the learned Distriot 
Judge has drawn an inference unfavourable 
to_ him. It appears that the petitioner 
refused partly beoause he does not consider 
that he is entitled to sell this square, see 
his 2nd and 3rd grounds of appeal. 

We accept the appeal and, setting aside 
the order of the learned Distriot Judge, we 
remand the oase to him in order that he 
may pass an order adjudicating the appell¬ 
ant an insolvent and proceed further in 
accordance with law. We make no order 
as to costs. 

Case remanded. 
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Moti Sagar, . 1 . 

Faiz Mahommad— Plaintiff-Appellant. 

v. 

Latif —Defendant-Respondent. 

Civ. Ap. No. 1987 of 1923, decided 
on 5th February, 1924. 

Evidence Act, 8. 13—Easements and quasi ease¬ 
ments pass with sale. 

Where a psrsoo grants a portion of his land, 
reserving a portion to himself, ho grants with it 
all the easomonts and quasi easements, whioh had 
been formerly used over the part reserved, by tho 
part granted and whioh were neoessary there¬ 
to. (50 P. R. 1989, Foil.) [P. 735, C. 1.] 

Shamair Chand—ior the Appellant. 

Jagan Nath—tor the Respondent. 

Judgment:—The facts of the oase out 
of whioh this seoond appeal has arisen 
are simple enough, and the only question 
for determination is whether the plaintiffs 
are entitled to the use of a certain stairoase 
by whioh a oertain 3hop owned by them 
in the town of Rohtak is bounded on the 
North. The shop originally belonged to the 
defendant and was admittedly transferred 
to the plaintiffs by a registered deed of sale, 
dated the 4th of July, 1922. The plaintiff’ e 
case is that when the shop was transferred 
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the right of user in the stairoase was also 
transferred, and that the defendant has no 
right to restrain them from making use of 
the same. The defendant, on the other 
hand, denies having parted with any 
rights in the stairoase, and contends that 
the plaintiffs. have no right to maintain 
this suit. The trial Court found iu favour 
of the plaintiffs, but the learned Senior Sub- 
Judge came to a contrary conclusion and 
dismissed the suit. 

Theplaintiffshavenow come up in second 
appeal to this Court, and it ha3 been urged 
on their behalf that the learned Senior Sub- 
Judge has taken an entirely erroneous view 
of the matter, and that the sale-deed execu¬ 
ted by the defendant in their favour has 
been wholly misconstrued. After hearing 
the learned Counsel on both sides, I am of 
opinion that this contention is well founded 
and must prevail. The stairoase ba9, all 
along, been used a3 a means of access to 
the upper storey of the shop, and unless 
the right of its user was expressly reserved 
by the sale-deed, it must be presumed that 
there was an implied grant of the same 
when the shop to which that right was 
appurtenant was transferred in their favour. 
It is well settled that where a person 
grants a portion of his land, reserving a 
portion to himself, he grants with it 
all she easements and Quasi easements, 
whioh had been formerly used, over the 
part reserved, by the part granted, and 
which were neosssary thereto. 

In 50 P.R. 1888 it has been laid down 
that on the grant, by an owner of a tene¬ 
ment, of part of that tenement, as it is then 
used and enjoyed, the grantee of the part 
will acquire all those easements which are 
neoessary to the reasonable enjoyment of 
the tenement granted. The doctrine of 
implied grant of easements upon severance 
of tenements is in accord with justioe, 
equity, and good conscience, and there can 
be no doubt that it would be most inequit¬ 
able to bold that, though the shop and the 
upper storey were transferred to the 
plaintiffs, the means of access to the upper 
storey was withheld and not transferred. 

Apart from the question of an implied 
grant, however, I am of opinion bhat the 
right of user in the stairoase was expressly 
transferred to the plaintiffs by the deed of 
sale executed by the defendant in their 
favour. The deed reoites that the shop had 
been transferred to tbe plaintiffs with all 
its appurtenant rights. The important 


words are :— dukan mazkura bala ko mai 
jumla haq haquq dakhli wa kharji wa haq 
amad-o-raft wa asaish wa viori wa parnala 
wa jumla hachaquq batai vianzil wa malba 
bar kisam manzil zerin wa manzil balai 
wa farokht kar diya. These words, in my 
opinion, clearly indicate that the right of 
user in the scaircaso, which was necessary 
for a reasonable enjoyment of the building 
transferred bad also been transferred. In 
my opinion, tbe learned Judge of the Court 
below has not properly construed the deed 
of sale, and the appeal must, therefore, 
succeed. 

I accept the appeal and decree the plain¬ 
tiff's suit with costs throughout. 

Appeal allarved. 
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Mon Sagar, j. 

Tegha and others — Defendants-Peti- 
tioners 

v. 

Ram Smqh and others —Plaintiffs—Res¬ 
pondents. 

Civil Case No. 401 of 1923, decided on 
22nd December, 1923, for revision of the 
decree of the Subordinate Judge, 4th olaes, 
Kangra, dated the 5th April, 1923. 

Civ. Pro. Oode . 0. 22 , r. 4—Death of one party 
before close of hearing of arbi (ration— Subsfguenf 
award is not binding on the representatives •/ they 
never agreed to the submission—^Irbitralion. 

In a submission to arbitration if bolero the death 
of a party the hearing of the oase has been comple¬ 
ted and nothing remains to be done except the deli¬ 
very of tho award, and it is oho shown that the 
intention of the parties was that not merely 
themselves bnt the legal representatives should 
also bo bound by the deohion of the arbitrator, 
the award delivered after the death of the party 
would bo binding upon his representatives in 
interest. But where tbo hearing had not termina¬ 
ted and a great deal remained to be done before 
the arbitrator could oame to a final decision, the 
representatives of a deceased party who had never 
agreed to the submission oould not be bound by 
tho award. [P. 776, 0. 2 and P. 737, 0. I.] 

Mchr Chand Mahajan —(or the Peti* 
tioners. 

Fakir Chand —(or the Respondents. 

Judgment:—The faots o( the oase out 
of which this application for revision has 
arisen are very simple and are shortly 
these;—On the death of one Mt . Nagro 
her property was mutated in the names 
of her collaterals, the heirs of Naurang and 
Labha, in equal shares. Thereupon on- 
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the lab of June, 1922, the plaintiffs, who 
are the heirs of Naurang, brought this suit 
for a declaration that they were the sole 
heirs of Hit. Nagro, that Libha hid by his 
conduot relinquished his rights in her 
property and that the mutation effected in 
his favour by the revenue authorities was 
null and void. During the pendency of 
the suit the parties decided to refer their 
dispute to arbitration, and ou the 12th of 
October, 1922, a deed of reference was 
drawn up and filed in Court appointing 
oneSalie Ram as their sole arbitrator On 
the 17th of October, 1922, Libha is alleged 
to have died. No application to bring his 
legal representatives on the reoord was 
made to the Court in which tho suit had 
been instituted. On tho 6th of Novem¬ 
ber, 1922, two of the sons of Libha, who 
wore prosecuting the case on behalf of 
their father as his Mukhtars, appeared 
before tho arbitrator, and stated that they 
had no oral evidence to produce and that 
they relied on documentary evidence only. 
On the 8bb of November the plaintiffs 
brought the fact of Labha’s death to the 
notice of the arbitrator, and on the 18th of 
November, 1922, they made an application 
before the arbitrator that the sons of 
Labha should be brought on the record as 
his legal representatives. On the 19tb of 
November the arbitrator ordered that the 
sons of Labha should be summoned to 
appear before him on the 1st of Daoem- 
b9r, 1922. Oa that date all the parties 
were present including the sons of Labha, 
and the latter stated that they did not want 
to produce oral evidence and that they 
relied on tho documentary evidence only 
which had already been produced. On the 
same date the arbitrator gave an award in 
favour of the plaintiffs whioh was filed in 
Court on the 7th of December. On the 
18th of Dicecnber the sous of Libha filed 
certain objections to the award, and the 
very first objoo ion taken by them was that 
as one of the parties had died before the 
arbitrator had delivered his award, his 
authority had come to an end, and that 
the award subsequently delivered was void 
and inoperative in law. Tae trial Court 
disallowed the objections and pa3sei a 
deoree in terms of the award. 

Against this decision the sons of Libha 
have come up in revision to this Court, and 
tho only ooint urged on their behalf by 
Mr. Mehr Ohand Mahajan is that the death 
of one of the parties before the award was 
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made operated in law as a revocation of 
the authority of the arbitrator, and that 
the award must consequently be set aside. 
In my opinion this contention is well- 
founded and must prevail. In has been 
contended by Mr. Fikir Chand on the 
authority of 27 Mad. 112 and 13 I.C 161 
that " the rule of the Eaglish law that a 
“submission to the arbitration stands 
“ revoked by the death of one of the 
" parties is not applicable to this oountry, 
and that the test to be applied in such 
cases is what is the true nature of the 
submission." It is pointed out that regard 
must be had to the nature of the rights in 
controversy and that if it appears from the 
circumstances of tb9 case that the inten¬ 
tion of the parties was that not merely 
themselves bub their representatives in 
interest should also be bound by the deci¬ 
sion of the arbitrator, the submission 
clearly does not stand revoked merely by 
the death of one of the parties. It is 
argue! that in the present case the matter 
{□’difference submitted for the decision of 
the arbitrator was not personal to Libha 
but that the intention clearly was that his 
representatives ia interest would also be 
affected by the decision of the arbitrator. 
There is no doubt that this was so. bub it 
is also clear that if the arbitrator had nob 
completed his inquiry and the reprasontives 
of the deceased party were to be held bound 
by the award, it must have been shown 
that they were parties to the submission. 
I am fortified ia this view by oertain 
observations made by the learned Judges in 
the case reported as 13 1.0. 161 on whioh 
relianoe has b?en plaoed by the learned 
Vakil for the respondents. The _ learned 
Judges, in that case observe: " If the 
“ hearing had not been completed it would 
“ have beea necessary to briDg the represen- 
" tative 9 of the deoease! party on the record 
“and to make thsm parties to the submis¬ 
sion. The same view has been held in 70 
I.O. 459 where it has been laid down that 
there is no rule or procedure by whioh an 
arbitrator could substitute oertain persons 
as legal representatives of a deoeased 
party. It is true that if before the death of 
a party the hearing of the oase has bean 
completed and nothing remains to be done 
exaept the delivery of tho award, and it 
is also shown that the intention of the 
parties was that not merely themselves but 
the legal representatives should also be 
bound by the deoision of the arbitrator, 
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the award delivered after the death of the 
party would be binding upon his represen¬ 
tatives in interest. In the present case, 
however, io is clear that the hearing had 
not terminated and a great deal remained 
to ba done before tba arbitrator could come 
to a 6nal deoision. In such circumstances 
I do not think that the sons of Libha 
who had never agreed to the submission 
could be held bound by the award. 

I accept the revision, s-^fc aside the award 
and remand the case to the lower Court 
under Order 41, rule 23 of tha Code of 
Civil Procedure for a docisioo in accordance 
with law. Nd orier as to costs. 

Revision accepted . 
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Scoti-Smith, a. c. j. 

Hazara Singh ani others —Appellants 

v. 

The Crown —Rsspondeats. 

• 

Crl. Ad. No. 351 of 1924, decide 
on 18th June, 1924, against the order of the 
Seasons Judge, Hoshiarpur, dated 28th 
February, 1924. 

(а) SviJenes—Lists of article} discovered, 

List9 of disocvary of stolen oriiolos oio ba used 

by tha paraoas in order to refresh their mennry at 
tho time ol giving ovidenoa, but tho lists are not 
Ibomaelves avidonaa. [P. 7i8, 0. l.] 

(б) 'Evidence Act, 8.193-Mire company with the 
approver a few days before dacoity is no corrobora¬ 
tion of approver, but, production of part of property 
stolen in ths dicoity ii sufficient corroboration, 

Moro foot that tha aojuaed were seen with tha 
approver a few days before the daocity is not a 
material oorroboration o! the cvideuoo of tho „ 
approver to the effect that they joined him in thea- 
daooity. If the aoaused person produoes oertainl 
property which is identified at the trial as having) 
been stolen in tho ooarao of tho daooity it is 1 
sufficient oorroboration. [P. 7J9, Q. a.] 

Nand Lai —(or the Appellants. 

Abdul Rashid, for Government Advocate 
•—for Respondent. 

Scott-Smith, A. C. J.— This is a joint 
appeal from the order of the Sessions 
Judge of Hoshfarpur convicting Hazara 
Singh, Partap Smgh I of Littar, Thakar 
and Partap II of Fatehpur, of daooity 
under section 395, Indian Penal Oode, and 
sentencing each of them to 8 years' 
•rigorous imprisonment. The daooity was 


committed in the shop of Kanshi at Bassi 
Jalal on the night between 14th-15th 
Augast 1923 and a large amount of pro¬ 
perty was said to have been stolen. 
According to Kansbi, jewellery worth 
R 3 . 200, doth worth Rs. 1,750 and cash to 
the amoun; of Rs. 525 wore stolen. The 
evidence upon which tha convictions are 
based is that of Tek l approver, corroborated 
by evidence of association and by the 
alleged production of certain articles out 
of the stolen property by each of the 
appellants. I have not the lea^t doubt and 
it is admitted by Counsel for the appellants, 
that a dacoity was committed in the shop 
of Kinshi as described by hicn and other 
eye-witnes9es. I also do not think that 
there can ba any doubt that Teku auprover 
was one of tha daooits, but the point which 
has to ba decided is whether his statement 
ia materially corroborated as against eaoh 
of the appellants by other avidenoe upon 
the record. 

The learned Sessions Judge ha3 divided 
the story ol the approver into various 
sections. He relies upon the evidence of 
Mehr Singh', and Waryam Singh (P. Ws. 
10 & 12) as corroborating iuoideuts B. and 
E. and upon the evidence of Puran Singh 
(P. W 18 j as corroborating incident D. 
Now, as regards B and E the evidence is 
that Hazara Singh, Teku and Partap 
Singh of Fatehpur were going about to¬ 
gether some three days before the daooity. 
The evidence of Puran Singh ia to the 
effeot, that Partap Singh, Teku and the two 
absconders, Banta Singh and Waryam 
Singh, were together on the day preceding 
the daooity. Now, even assuming that the 
evidence of these witnesses is true it does 
not at all follow that the persons named 
all took part in the daooity along with 
Teku. In full the ovidonoe shows that 
Toku’s companions were constantly ohang- 
ing and even if those persons were with 
him a few days before the dacoity, it does 
not follow than they remained with him 
aud along with him committed the daooity 
ID , question. I therefore oannot regard 
this ovideuoe as any material oorroboration 
of the evidenoe of the approver to the effeot 

that any of tho appellants joined him in 
the aaooitiy. 

There remains the evidenoe as to tha 
production of certain artioles alleged to 
have bean stolen from the shop of Kacsbi 
at the time of the dacoity. The ovidenoa 
of raspeotable witnesses is to the effeot. 
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that each of the accused took the Polico to 
various places notin their exclusive posses¬ 
sion, and dug up or produced articles whioh 
at the time Sundar, the brother of Kanshi, 
identified as part of the stolen property. 
The evidence of witnesses to the effect 
that Sundar identified these articles is, of 
course, inadmissible as being hearsay. The 
only evidence admissible would be evidence 
given in Court by Sundar himself to the 
effect that any or all of the appellants gave 
information which led to the recovery 
of artioles of stolen property. When 
Sundar oame into Court the various articles 
had, it appears, all been mixed together and 
he was quite unable at that time to identify 
them or to say whioh accused had produoed 
which article. Again, there was evidence, 
that as eaoh appellant produced articles a 
list was prepared by a Police Officer and 
signed by respectable persons. The latter 
have given evidence to the effect that they 
signed these lists and the lists them¬ 
selves appear to have been used by 
the learned Sessions Judge as substantive 
evidence in the case. There seems 
to be a general impression among 
the subordinate Courts that lists 
of this sort are themselves evidence, 
but this is an erroneous view of the law. 
Such lists could no doubt be used by the 
persons who aotually wrote them in order 
to refresh their memory at the time of 
giving evidence, but this is not the way in 
which they have been used in the present 
case. There is thus no admissible evidence 
in this case to show what articles of stolen 
property, if any, were produced by each of 
the appellants. 

In order to corroborate the evidence of 
the approver it was necessary to prove that 
a certain uooused person produced certain 
property which property was identified at the 
trial as having been stolen in the course of 
the dacoity. These facts, however, have not 
been proved by any admissible evidence up- 
od the reoord. There is, however, one excep¬ 
tion and that is in regard to Exhibits 65 and 
66 , a ring and a tandiri which were said to 
have been in a box produced by Thakar 
acoused and which have been identified in 
Court by Kanshi. It would, however, in my 
opinion bo unsafe to consider this evidenoe 
as a sufficient oorroboration of the state¬ 
ment of the approver especially as the 
articles were, as admitted by the learned 
Sessions Judge, not found in the exclusive 
possession of Thakar. 


There are various other matters whioh 
need to be notioed. Kanshi states that prior 
to the daooity he knew Hazara SiDgh, 
Partap Singh of Littar and Thakar appel¬ 
lants who often camo to his shop. This 
being so it is remarkable that he failed to 
identify any of them at the time of the 
daooity even though their faces were wrap¬ 
ped up in mundassas. Sundar has gone so 
far as to say that he identified Thakar and 
Partap Singh of Littar after the lamp was 
lighted by the dacoits, but his evidence in 
this respect is unworthy of credit seeing 
that their names were not mentioned in the 
first information report. The greater part 
of the property which has been recovered 
consists of cloth said to be parts of whole 
thans stolen in the dacoity. It is remarkable 
however that doth stolen was worth 
Rs. 1,750 but that recovered is valued only 
at Rs. 307. It was urged on behalf of the 
defence that the cloth recovered was really 
cloth belonging to Kanshi whioh had been 
left behind by the dacoits and that there 
were no real recoveries at all at the 
instance of the appellants. The suggestion 
was that the Investigating Officer had 
hidden the various articles in the places 
from which they were subsequently said to 
have been produoed by the appellants. 
There certainly is the possibility that the 
productions were not genuine though I see 
no reason to disbelieve the evidence of 
respeotable persons who gave evidence in 
support of the recoveries. Again it is 
remarkable that though jewellery of large 
value is said to have been stolen from 
Kanshi, the amount stolen, according to 
the approver, was quite small. There are 
other serious discrepancies between che 
statement of the approver and that of 
Kanshi and there oannot be the least doubt 
that Kanshi has very largely exaggerated 
bis loss. In the absence of any admissible 
evidence to show what stolen property was 
produced by any one of .the appellants, it 
is impossible to regard the evidence of 
production as material oorroboration of 
that of the approver. The evidenoe of 
association has already been dismissed and 
I have held that it also does not in any 
way connect any of the appellants with the 
daooity. The only dear evidenoe then 
whioh oonneots the appellants with the 
daooity is that of the approver Teku and it 
certainly would not in this oase be safe to 
depart from the general rule that the 
evidenoe of an aooomplioe may be deemed 
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to be unworthy of oredit unless it is corro¬ 
borated in material particulars. 

I, therefore, accept the appeal, set aside 
the convictions and the sentences and 
acquit all the appellants, and direot that 
they be forthwith released from custody. 

Appeals accepted. 


1824 Lahore 729 (1). 
Shadi Lal, c.j. and Rossignol, j. 
Partap Das —Plaintiff-Appellant. 

v. 


Hand Singh ( mortgagee ) and Dasondhi 
( mortgagor )—Defendants-ReBpondents. 

Letters Patent Appeal No. 216 of 1923, 
decided on 28th Maroh, 1924, against the 
decision of Harrison, J., dated the 19th 
June, 1923, in C.A. No. 534 of 1923. 


Tranaier of Properly Act, 8. 10-Restraint on 
alienation of estate with full proprietary title is com 
though embodied in a compromise. 

Restrictions on the power to allocate land with 
full proprietary rigbte is a derogation (rom the full 
proprietary rights and is consequently void though 
it is the result of compromise. [P, 739, C. 9.] 

Nand Lal —for the Appellant. 

Dev Raj Satvhney—ior the Respondents. 

Rossignol, J :—A dispute between the 
parties regarding the title of the respondents 
to a large area of land was terminated by 
a compromise between them before the 
revenue authorities. The compromise 
provided that the defendants-respondents 
should surrender to the plaintiff possession 
of a certain portion of the area and that 
the residue in the possession of the defend¬ 
ants-respondents should be entered as 
theirs in proprietary right subjeot to the 
oonditiou that the respondents should have 
no power to alienate the land the pro¬ 
prietary title in which was thus coaoeded 
to them Subsequently the defendants 
alienated a portion of the land by a mort¬ 
gage and this appeal arises out of a suit 
brought by the plaintiff for a declaration 
tbao the mortgage is null and void 

The learned Judge in Ohambere dismissed 
he plaintiffs suit ou the ground that 
when a full proprietary right had passed to 
the defendants the restriction in respect of 
the alienation was null and void in aB 
much as it is opposed to the principles 
underlying section 10 of the Transfer of 

f 08U,t8 in *e creation of 
a title which is unknown in law. 

1994 L/92 & 98 


Having heard oounsel for both sides we 
are of the opinion that the deoision of the 
Court below is oorreot, that the restriction 
contained in the compromise on the power 
of alienation is a derogation from the full 
proprietary right conferred upon the 
defendants and is consequently void. 

We accordingly dismiss the appeal with 
costs. 

Appeal dismissed. 


1924 Lahore 729 (2). 

Scott-Smith, A.C.J. and Malan, j. 

Jahangir —Conviot-Appellant. 

v. 

The Crown —Respondent. 


Criminal Appeal No. 176 of 1924 
decided on 8th July, 1924, against the 
order of the Sessions Judge, Mianwali 
dated the 11th February, 1924. 


Penal Code, 8■ 193-Inquiry under S. 11 of the 
Front,er Crimes Regulations is not a judicial 
proceeding, 


. _Va* o, viunu unaer ordora 

from the District Magistrate to Bud out whether 
action under 8. 11 of the Frontier Orimes Rrgala- 
' B ( D8 1 C03raf y. i* oot a judicial proceeding and 

riii. '*[?. STi’]" 81 " '* °° 


Sagar Chand, Naval Kishore for M 
Shah Nawaz—lor the Appellant. 

The Government Advocate—[ ox the Rea- 
pondent. 


^ursutui, a.u.j This judgmenb 
disposes of the appeals of 4 persons 
Jahangir, Sber Khan. Shah Jahan and 
t*ulaya, who have been convicted by the 
Sessions Judge of Mianwali of offences 
under section 193 of the Indian Penal 
Code, and also the four appeals by the 
local Government which ask that thev 
should be convicted instead of offences 
under section 194 of the Code. The facts 

1923 Ahdnl n d° WS : ^° D th0 25th June - 
n-^ b - d ^*? ad -‘ r “ ade a complaint to 
the District Magistrate, Mianwali, under 

sections 302-1181 of the Indian Penal Code 

a £ “ 8t ., A * a “ Khan others to the 

effeot that they had murdered his son 

Ha “ ld , l J 1 l ! ah Khao on the 17th June, 1923 
and had thrown his body first into a pond 
and later into the river Indus. The 
Distriot Magistrate sent this complaint to 
the Superintendent of Police for enquiry 
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under section 202 of the Criminal Proce¬ 
dure Code. Whilst it was being investigated 
by the Police Abdul Qadir, on the 10th 
July, 1923, made a further application to 
the District Magistrate in whioh he 
repeated his previous story and 9aid that 
nothing was being done by the Police 
owing to the influence of a certain Honor¬ 
ary Magistrate whom he named and asked 
accordingly that the Distriot Magistrate 
should refer the case to a Council of 
Elders under section 11 of the Frontier 
Crimes Regulations of 1901. On this the 
District Magistrate passed the following 
order:—" Magistrate Ilaqa : Kindly make 
a summary enquiry into this case. A 
complaint has been made to the Police 
which they are investigating." The Magis¬ 
trate Ilaqa, Pir Haidar Shah took the 
statement of Abdul Qadir on the 19th July, 
and those of the four appellants as witness¬ 
es on subsequent dates. These witnesses 
supported the allegations against the 
aooused persons in regard to the 
murder of Hamid Ullah Khan. On the 
25th August, the Magistrate reported 
that the murder had been commit¬ 
ted, but the District Magistrate on the 
14th September, ordered the Police to make 
a further enquiry. On the 17th September, 
the Superintendent of Police reported 
that the complainant wanted the oase 
to be sent to a jirga. On the 22nd 
September Hamid Ullah Khan, who was 
alleged to have been murdered turned up 
alive. In consequence of this complaints 
were framed against Abdul Qadir and the 
four present appellants. Abdul Qadir was 
acquitted and the appellants were convicted 
as already stated. 

It is oontonded on behalf of the appel¬ 
lants that the application of the 10th July, 
1923, was not a complaint within the 
meaning of the Criminal Procedure Code, 
and that it was not sent to the Magistrate 
Ilaqa for enquiry under the provisions of 
section 202 of the Criminal Procedure 
Code. It is further pointed out that the 
District Magistrate in faot merely directed 
a Subordinate Magistrate to make an 
informal and extra-judicial enquiry in order 
to enable him to decide whether or not he 
should take aotion under section 11 ot tne 
Frontier Crimes Regulations. It is con¬ 
tended that the Magistrate Ilaqa in making 
this enquiry has not aoted in his judioial 
oapaoity as no judicial proceedings were 
before him and he was therefore not 


empowered to examine the witnesses on 
oath, and that therefore they could not be 
proseouted for false evidence in regard to 
their statements under section 193, Indian 
Penal Code. 

The learned Government Advooate 
admits that the application of the 10th 
July, 1923, is not a complaint, for it was not 
an allegation made to the Magistrate with 
a view to his taking aotion under the Code 
of Criminal Procedure. The object of the 
informant was that aotion should betaken 
under soction 11 of the Frontier Crimes 
Regulations. The Government Advocate 
however, contends that a complaint had 
already been lodged on the 25th June, 
whioh had been sent to the Polioe for 
investigation and that the application 
of the 10th July, was merely in continua¬ 
tion thereof. In our opinion the appli¬ 
cation of the 10th July, was quite distinot 
from the complaint of the 25th June, 
1923. Action had already been taken 
on the latter, but the complainant being 
afraid that the acoused would Dot be 
proseouted made a further application 
that the Districs Magistrate should take 
action and refer the oase to a jirga 
under seotion 11 of the Frontier Crimes 
Regulations. The Distriot Magistrate 
though he referred in his order to a previous 
complaint, and did not treat the application 
as in continuation thereof. He dirooted 
the Magistrate Ilaqa to make a summary 
enquiry, and having regard to the prayer 
in the application, it is clear to us that his 
objeot was to ascertain whether there were 
sufficient grounds for taking the aotion 
whioh the oomplainant asked should be 
taken. Under these circumstances we 
consider that the enquiry made by Pir 
Haidar Shah was dearly an extra-judioial 
one and was rather of an executive charac¬ 
ter. The oase reported as Fatteh Alt v. 
Owen Empress (1) has been referred to by 
Counsel for the appellants aud appears to 
us to be in point. That was a case in 
whioh the Distriot Magistrate had received 
a demi-official communication from the 
Secretariat regarding publication of a 
oertain pamphlet. He ordered enquiries 
to be made, and it wes hold that there 
having been no complaint before the 
District Magistrate, seotion 202 of the 
Code of Criminal Procedure wa3 inapplicable 
and that the Magistrate had no lawful 

(1) (1894) 15 P R. 1894 Or. 
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authority to administer an oath to acoused 
on the occasion in question, i.e. t when he 
was examined as a witaess, inaamuoh as 
the proceedings, though taken by a Magis¬ 
trate, were not magisterial proceedings 
taken in pursuance of any authority given 
by the Code of Criminal Procedure. The 
present case, in our opinion is very similar. 

‘ The statements of the appellants were no 
doubt taken by a Magistrate, but they 
were not taken by him in the oourse of 
any judicial proceeding, and he had no 
Jmove authority to administer an oath to 
them than a private individual would have 
bad. We, therefore, bold that the appel¬ 
lants cannot be convicted of giving false 
evidence under section 193, Indian Penal 
Code, and we accept their appeals, set 
aside the convictions aod sentences and 
acquit them and direot that they be releas¬ 
ed from custody. The appeals filed at 
instance of the Local Government are 
dismissed. 

Appeals allowed . 
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Zafar Ali, j. 

Khan Mohammad Khan and another — 
Dofendants-Appellanta. 

v. 

Musammat Nur Jahan Begum— Plaint¬ 
iff Respondent. 

Civil Second Appeal No. 158 of 1924, 
decided on 5th Jane, 1924, against the 
decree of the District Judge, Karnal, dated 
the 18th August, 1923. 

(а) Custom-Applicability.) 

<A notifiofttioQ by Govoenmeat that a tribe is an 
ageicnUoral tcibe does not raise the presumption 
that it is governed by onatom. [P. 78 a, o. I.] 

(б) Limitation Act, S. 5 -Filing oopy of order 
referred to at pyt ol thi judgment after time may 
be excused »/ judgment is filed in <im». 

otll(,r . ro,8r,od ‘o in the judgment 
as part of it after oxniratioo 0 f the limitation 
where oopy of the fluul judgment is filed in £ 
may be excused under 3. 8 . [p. 73 ^ q, 3 -j 

( 0 ) Oustom-Mahometan Lau,. 

K a P rS* n tt 9 .„ 0 ' th ° Vil ^ g °. Kut ° l in the District of 

L ™ ,n 

i££2 ?* foc ahHlam ^ 

Shamair Ghand—tor the Respondent. 

Zafp Ali, J.:—Counsel for bhereapond- 
«no raises a preliminary objection that 


the appeal is barred by time, in that, copy 
of a portion of the judgment of trial Court 
was supplied after the expiration of the 
period of limitation. The judgment of 
that Court opens tbu9:— 

"This order should be read as being in 
continuation of my previous order in 
English, dated the 29th January, 1923.” 

The appellant filed with the appeal copy 
of the final judgment in which the above 
sentence occurs but not of the order of 
29th January, 1923 until called upon by 
the office to do so. There can be no doubt 
that the judgment was incomplete unless 
read with the previous order and therefore 
the appellant ought to have filed copy 
thereof with the appeal. But if he 
did not do 60 the oase falls within the pur¬ 
view of section 5 of the Limitation Act 
and I extend time under chat seotion 
beoauss, strictly speaking the la 3 t order, 
constituted the final judgment of the Courb 
and the appellants under that impression 
presumably did not file with the appeal 
copy of the previous order also. 

As regards the merits, the only contro¬ 
versial question in the case was whether 
m matters of inheritance the parties wore 
governed by custom or Muhammadan Law. 
The suit was by a sister against her two 
brothers for her share in the landed proper¬ 
ty left by their mother as well as by the 
son of their mother’s sister. When the 
inheritance fell out the plaintiff was a 
minor and so her brothers ignored her and 
succeeded to the entire estate of their mother 
as well as of their oouein. Tho trial Courb 
found that the parties were governed by 
custom, but the learned Dietriob Judge 
arrived at the conclusion that they followed 
Muhammadan Law and decreed plaintiff’s 

® a,fe .\ riie: ' a oaQ ba no doubt that the 
decision of tho learned Distriot Jud<- e is 
oorreot. & 3 

v If l ? h f L parbies ftra Pathans of the village 
Kutel in the tahsil and Distriot of Karnal. 

Aooordmg to the riwaj-i-am of that distriot 
Pathans invariably follow tho Sham 
andadunt no customs”; and it appears 
that the Sham has invariably been the 
rule of succession in the family of the 
parties themselves. In the first place on 
the death of Mohammad Ali Khun his 
estate devolved upon his daughter Mt. 

5j” m ; ul . i Sea 6ba Dedigrea table 
tSV J ud 8 m9nb of the District 

rooord doa9 not show 
whether Mohammad AU Khan had any 
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male collaterals or nob. Mb. Karim-ul- 
Nisa was married to Muhammad Eban 
Pathan who oame from Panipat, and bore 
him three daughters. On her death her 
husband as well as three daughters (1) 
Mb. Naziran, (2) Mb. Naziban and 
(3) Mt. Bashiran succeeded to her estate 
according to Muhammadan Law. No. (1) 
was the mother of the parties and No. (2) 
was the mother of their cousin Mohammad 
Yasin deceased. The Courts below missed 
the point that the land had descended 
from two ladies and the last owner in one 
case was a female. The rule of custom 
set up by the defendants applied to the 
anoestral landed property of the father and 
not to that of the mother or to that 
derived from a male proprietor. (See 
article 23 of Rattigan’s Digest of Customary 
Law). No authority was oited to show 
that the same rule applied to tho ancestral 
landed property of female. It is note¬ 
worthy that Patbans of Panipat, to whioh 
place Mohammad Khan belonged are 
admittedly governed by Mohammadan 
Law. 

(2) The four points on the strength of 
which the trial Court found that the 
parties were governed by custom were 
quite insufficient to prove that. The 
first point was that the village was founded 
by Pathans; but the learned Counsel 
for the appellants could not show from 
the reoord that this was so. On the 
other band, it was in evidenoe that 
there was only one family of Pathans in 
the village, i.e., the family of the parties 
to the suit. The second point that the 
members of the family cultivated land 
themselves showed that they were agricul¬ 
turists, but Pathan agriculturists in the 
district follow Muhammadan Law. The 
third point also that Pathans are a noti¬ 
fied agricultural tribe of the discriot pos¬ 
sesses no force—because it has been held 
in several cases that came up to this Court 
that a notification by Government that a 
tribe is an agrioulturaltribe does not raise 
the presumption that it is governed by 
oustom ( Jowahir Singh v. Yaqub Shah (1) 
and Faquir Muhammad v. Fazal Muham¬ 
mad (2). The fourth and the last point 
was that two of plaintiff's own witnesse-s 
deposed that daughters did not suooeed in 
the presence of sons, but in the absence of 


(1) (1906) 6 P.B. 1905 = 69 P.L.R. 1906. 
(3) (1906) 16 P.R. 1906 = 66 P.L.R. 1906. 


any instanoe this evidenoe is no better 
than the personal opinion of the witnesses 
and could carry no weight. All that has , 
been stated above supports the conclusion 
that the parties follow, Muhammadan 
Law and not custom, and I therefore dis¬ 
miss the appeal with costs. ■ 

Appeal dismissed. 

1924 Lahore 732. 

Martineau, j. 

Amirchand and his wife Mussammal 
Permeshri— Petitioners. 

v. 

The Crown—Respondent. 

CrI. Mis. No. 73 of 1924, decided 
on 29th July, 1924, against the order of 
the 1st Class Magistrate, Jhelum. 

Crim. Pro. Code, S. 177—Offence ol bigamy fia 
triable where second marriage tiok place—Crim. 
Pro, Code. S. 181, 

The ofieoce ol bigamy and the abetment of 
bigamy is triable only in the distriot in whioh the 
seoond marriage or the abetment took plaoe and 
not iu the distriot in whioh the woman ie reported 
to have been enticed away. [P. 731, 0. 3,] 

Shamair Chand —for the Petitioners. 

I. C. Ohopra —for the Respondents. 

Martineau, J.;— The Magistrate has 
replied to the petitioners’ allegations and 
there appears to be nothing in his proceed¬ 
ings whioh would afford a sufficient 
reason for transferring the case. But I 
think it would be proper to transfer the 
case on another ground. The petitioners 
objeoted that the Ohakwal Court had no 
jurisdiction. The Magistrate overruled the 
objection on the ground that the complain¬ 
ant’s wife, Sita Devi, was said to have 
been enticed away in tho Jhelum Distriot, 
but that was not a oorreot view as the 
prosooution is not for an offence under 
section 498. I. P. O., but for bigamy and 
abetment of bigamy, the allegation being 
that the petitioners gob Sita Devi married 
to Sadhu. The case would be triable only 
in the distriot'in whioh the seoond marriage 
or the abetment took plaoe. Up to the 
present the complainant has refrained from 
stating where it did take place, while the 
aooused, or those of them have appeared, 
deny that there has been a seoond marriage. 
Counsel for the complainants is even now 
unable to inform me where the seoond 
marriage took place. Now the petitioners 
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ilva in the Rawalpindi district, apparently 
-in a very remote part of the district. 
There have been maoy hearings of the oase, 
and it is exceedingly inconvenient for them 
to take the long journey to Cbakwal for 
each hearing. There is at present nothing 
to show whether or not there is any 
evidence against them, as no evideooe has 
yet been recorded, the case having been 
repeatedly adjourned on account of the 
attendance of the principal accused, Sita 
Devi, not having bean secured. It is 
apparently nob known where Sita Devi is. 

In these circumstanoes I think it is not 
right that the petitioners should be harassed 
by having continually to take journeys to 
Ohakwal for the hearing of a case with 
regard to which it is still not known 
whether the Court at Chakwal has jurisdic¬ 
tion. 

I transfer the case to the Rawalpindi 
District to the Court of suoh Magistrate of 
the 1st Class as the District Magistrate of 
Rawalpindi may nominate for the trial of 
the case. 

Case transferred. 
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Broadway and Campbell, jj. 
Kakar Singh— Convict-Appellant 

v. 

The Crown —Respondent. 

QKfvf' \? 9V u °inn 1316 - de°‘Jed o 

25th March, 1924, against the order « 

d,toa lb 

^SSStor^>KrsS 2 !! 

OBflo. [P. 731, a 1.] he absence ol any sue 
dent that he may b w P JjJ ^^‘ 0 ! iT 

QHan4 aQ<i 8a ™r Ohani^lo 

Aublia Prououtor-r-toi Respondent, 


Broadway, J.: —The appellant Kakar 
Singh, son of Ruldu Singh appeals against 
a sentenoe of transportation for life passed 
on him by the learned Sessions Judge on a 
oonviotion nnder section 302, Indian 
Penal Code, of having murdered Mt. 
Karmon. 

It has been proved that Kakar Singh and 
his wife Mt. Karmon were on bad terms. 
She had reoeDtlv eloped with one Gorkhi 
and after staying with him for a month 
had two days before her murder been 
induced to return to her husband’s 
house. It n said that at the time of her 
elopement 9he bad taken with her jewellery 
of the value of Rs. 400. This jewellery she 
did not bring back with her. 

It is admitted that Kakar Singh killed 
his wife on the 17th of September. 1923, 
during the last Pahar before 9unrise. Tha 
only question is whether the learned 
Sessions Judge has rightly held that the 
appellant a offence amounts to murder. 

The defence set up by the appellant was 
that he had gone out to look at bis cattle 
and on his return found his wife and her 
paramour Gorkhi in the aot of sexual 
intercourse, that Gorkhi had escaped but 
that he had lost his power of self-control 
and had killed Mt. Karmon with a Kahi, 
An attempt was made to support this plea 
by introducing into the statements of soma 
of the proseoution witnesses, who are 
related to the appellant, a story that they 
had seen Gorkhi running away from the 
appellant’s house. The learned Sessions 
Judge has dealt with this suggestion very 
thoroughly and adequately and has pointed 
out the utter incredibility of the story. 
With bis conclusion, and reasons therefor, 
we oonour. 

Mr. Shamair Chand for the appellant, 
however, in the alternative contended that 
the statement of Hira Singh <P. W. 6) was 
sufficient to bring the aot of the appellant 
within the first Exception to seotion 300, 
Indian Penal Code. What Hira Singh is 
recorded to have stated is this : 


WPWitanll what bad happened 

fh« d H h0 * a,d l hSd *° b8, • H « alB0 8aid * h »t 
the rleoeased had said to him 1 let Gorkhi oonje 

and have mtoroourae with me and I will then 

l,.%: 11 ,o " do 1 " u > 


The learned Ooansel contends that this 
statement is not only relevant bat should 

£? oonol aalvely proving the fact 

that Mi Hannon actually used these. 
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words. It is obvious that this contention 
cannot be allowed to prevail. A statement 
made by an accused person immediately 
a f ter the occurrence of an offence is no 
doubt relevant as showing the existence of 
any state of mind, but as laid down in 
section 60 of the Evidence Act oral 
evidence must in all cas^ whatever be 
direct and if it refers to a facG which could 
be beard, it must be the evidence of a 
witness who says be heard it. 

While it may be accepted that the 
appellant gave Hira Singh this account as 
the reason of his action, it cannot be held 
that Hira Singh’s sta'ement proves that 
the woman used these words. It may 
amount to proof that the appellant 
immediately after the occurrence was in 
a state of excitement due to something 
either said or done by the deceased, but 
what was said or done cannot be regarded 
as having been proved. In this case it 
has to be borne in mind that the defence 
set up is entirely opposed to the assertion 
made to Hira Singh and the appellant’s 
own statement in Court amounts to a 
contradiction of what Hira Singh ha9 
said. No doubt Mr. Shamair Cband is 
correct in saying that a person accused of 
orime is not bound to speak the truth and 
cannot bo pinned to any particular state¬ 
ment he may have made, buc the burden 
of proving the existence of circumstances 
bringing the case within Exception 1 to 
section 300, Indian Penal Code, lies on the 
appellant and under section 105, Evidence 
Act, a Court is bound to presume the 
absence of any suoh ciroumstances. 

We therefore agree with the learned 
Sessions Judge in holding chat the appel¬ 
lant has failed to prove that he was 
deprived of the power of self-control by 
grave and sudden provocation given by the 
deoeased. The appeal is dismissed. 

Appeal dismissed. 
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Mon Sagar, j. 

Nanak Chand and others —Acoused- 
Appellants 

v. 

Crown —Respondent. 

Or. Rev. Case No. 715 of 1923, deci¬ 
ded on 10th Deoember, 1923, against 
the order of the First Class Magistrate, 
Jullundur, dated the 18th JunOi 1928. 


(a) Crim. Pro. Code, S. 235—Mere existence of- 
some general purpose or.design does not consfifuto 
community oi purpose—Each act if it is a completed, 
act so far as that act is concerned will not goto 
form continuity of action -Crim. Pro. Code t 8 . 239 , 

Though oommuoifcy of purpoea or deaiga aod 
continuity of aotion are essential elements in* 
determining whether or not the number of aois are 
eo oooueoted together as to form p.*rc of the same 
transaction, yet to oonstituto community of pur¬ 
pose the mere existence of some general purpose 
or design is not sufficient. Toere can Ire no- 
continuity of aotion wbsro eaohaot ;s a completed 
aot in itself and the original design is accom¬ 
plished so far as that act is concerned. Joint 
trial of the aocused I or falsely inducing various 
people at different times to pay money to the 
aocused, for securing employment at handsome 
wages in a foreign country is illegal. [P. 737, 
C. 2 and P. 738. C. 1.] 

(b) Crim. Pro Code , S. 342 —- Non-compliance 
vitiates entire proceedings. 

The provisions of 9 342 as to the stage at which' 
the examination of the accused person should take* 
plao9 imperative and non-complianoe with them 
is an illegality vitiating the entire proceedings.. 
[P. 736, C. 1 ] 

Badri Das —for Appellants. 

Dalip Singh, Assistant Legal Remem¬ 
brancer —for the Crown. 

Judgment:—In this oa9e the five appel¬ 
lants G. Mayya Das, Nanak Chand, Has- 
san Lai, Gurdit Singh and Thakar Das 
have been jointly tried and convictad by a 
seotion 30, Magistrate at Jullundur of an 
offence under seotion 420 of the Indian 
Penal Code. G. Mayya Das has been 
sentenced to seven years’ rigorous impri¬ 
sonment and a fine of Rs. 5,000, and the 
other accused have been sentenced to 
5 years’ rigorous imprisonment and a fine 
of Rs. 1,000, eaoh. Against these oon- 
viotions two separate appeals have been 
preferred to this Court one by G. Mayya 
Das through Dr. Gokal Chand Narang and 
the other a joint appeal by the remaining 
four oonvicts through Lala Badri Das Vakil, 
while Mr. Dalip Singh has appeared and 
addressed me on behalf of the Crown. 

The facts are fully stated in the judg¬ 
ment of the learned trial Magistrate, and 
it is not neoessary to repeat them here at 
length. The acoused are all residents of 
the Jullundur District exoept one Thakar 
Das who resides in the Kapurthala State 
The prinoipal aocused G. Mayya Das was 
a shipping agent at Bombay, and the others 
were either his assistants or his partners 
in the business. The charge against the 
aooused is that they defrauded a large 
number of up-oountry people by holding 
out assuranoes to the effect that there was 
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a great demand for labour io France and 
that fcbey would secure employment on 
very handsome wages for eaob of such 
persona as would like to emigrate to that 
oountrv. It is alleged that, misled by 
these assurances, a large number of persons 
expressed fcbeir willingDes3 fco go, and did 
actually sail for Franoe. It is further 
alleged that, in consideration of the pro¬ 
mises so held out, the emigrants paid 
large sums of money to the accused which 
were considerably in excess of their pas¬ 
sage-money, but that when they lauded in 
Franco fcbey found to fcbeir cost that they 
had been seat on a fool’s errand, fcbat there 
was no scope for employment for an 
Indian in that country, and fchafc they had 
practically been cheated out of their monies 
by a gang of clever swindlers. They re¬ 
mained in Marseilles for a few days in 
searoh of employment, but when their 
attempts in this direction failed and their 
funds were exhausted, they solicited 
the help of fcbe British Consul who was 
graoious enough to provide them with 
their passage-monies, and to send them 
baok to Bombay. On their return to 
Bombay they went to the house of 
G. Mayya Das to demand an explanation 
of the frauds that had beeo practised upon 
them, but the latter, becoming apprehensive 
of violenoe at their bands, tried to run 


away and to leave the station. He wai 

however, not allowed to do so and oaugb 

and eventually challaned along with hi 

other associates under section 420 of th 

Indian Penal Code. The aooused wer 

placed on their trial originally before 

Magistrate at Bombay, but the case wa 

subsequently transferred to the Jullundu 

District! probably on the ground that th 

complainants and the aooused were moatl' 

residents of that district and also because i 

was thought that it would be easier for th 

parties to produce evidence at Jullundu 

than at Bombay. The defence set up b’ 

the aooused before the trial Magistrate wai 

that they had held out no inducements 

that the complainants had of their owi 

aooord gone to Franoe in searoh of employ 

ment and that the monies whioh they hac 

paid had been legitimately earntd by then 

(the aooused) ,n lieu of services rendered 

The learned Magistrate came to the oon 

that bbia Menoe was false an< 

TWw? £ harga ? n ,? er 80otion 420, Indiai 
Panal Code, wan fully established. 

Iu appeal the Bret contention raised b' 


the learned vikil for the appellants is that 
the trial is vitiated by reason of the fact 
that the Magistrate has not strictly com¬ 
plied with the provisions of section 342 of 
the Code of Criminal Procedure as to the 
examination cf the accused persons at the 
conclusion of the case for the prosecution. 
It appears that in the present case 
38 witnesses in all were produced on behalf 
of the proaecutior, out of which 19 only 
were examined before the statements of 
the accused were recorded. The remaining 
19 witnesses were examined afterwards, 
and it 1*3 admitted that the accused were 
not generally questioned on the case afcfche 
the close of the whole of the prosecution 
evidence. Now section 342 provides that 
for the purpose of enabling the accused 
to explain any circumstances appearing 
in the evidence against him, the Court 
| afe any stage of any inquiry or trial* 
' Put such questions to him a9 the Court 
| considers necessary, and shall for the 
( purpose aforesaid, question him generally 
on the case after the witnesses for the 
t prosecution have been examined, and 
before be is called on for his defence.’* 
It is contended fcbat the appellants have 
been seriously prejudiced by the omission 
of the Court no examine them in accordance 
with the provisions of the law contained in 
this section, and that the convictions on 
this ground are illegal. Reliance is placed 
in supportof this oonfceDtion on the oases 
reported as 1 P. R 1918 (Or:). I. L. R. 50 
Cal. pages 223 and 308 and I. L. R. 4 Lah* 
61. Mr. Dalip Singh, on the other hand, 
contends that the Punjab oa6es are clearly 
distinguishable, while io the Caloutta oases 
the rule of law on this point appears to 
have been too widely stated. He argues 
that failure to apply oorreotly the provi» 
sions of seotion 342 of the Criminal Pro¬ 
cedure Code is not an illegality which 
entirely vitiates the trial, but a mere 
irregularity whioh may bo condoned under 
the provisions of seotion 537, Criminal 
Procedure Code. It i9 pointed out 
that in the present oase the appellants 
were given an opportunity at the con¬ 
clusion of the trial to make, a further 
statement, but that they deolined to avail 
themselves of this opportunity. It is, 
therefore, urged that they have not in any 
way bean prejudiced by the failure of the 
Court to examine them at the proper stage, 
and that the conviofcioos oannot, therefore, 
be sat aside. I have given a most careful 
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consideration to this matter and have 
examined a large number of authorities 
whiob have a bearing upon this question, 
and the conclusion at whioh I have arrived 
is that the contention of Lala Badri Das 
is sound and must prevail. The principle 
of law now seems to be firmly established 
that the provisions of seotion 342 of the 
Code of Criminal Procedure as to the stage 
at which the examination of the acoused 
should take place are imperative, and that 
an omission by the Court to examine him 
in accordance with its provisions is an 
illegality which vitiates the entire proceed¬ 
ings. It is true that in the case reported 
as P. R. 1918 one of the accused persons 
was never examined at any stage of the 
oase at all, but the correctness of the 
principle that there is a duty imposed upon 
the Court by section 342 of Code of 
Criminal Procedure to question the accused 
generally on the ca8e after all the witnesses 
for the proseoution have been examined 
and before he is called on for his 
defenoe was never doubted ; and it was laid 
down that the omission to perform suoh a 
duty must be presumed to have seriously 
prejudiced the aooused, and necessitated a 
retrial. In another Punjab case reported 
as 65 I.C. 618 it was held by Sir William 
Ohevis, J. that the procedure prescribed by 
section 342 of the Criminal Procedure Code 
is binding on the Courts, even in summons 
oases, and that failure to comply with its 
provisions is not a mere irregularity such as 
can be oured under seotion 537 of the Code, 
but is an illegality vitiating the trial. The 
same view was taken by a Benoh of the 
Bombay High Court in a case reDorted as 
59 I.C. 129 where it was laid down that 
the omission to examine the aooused as 
required by section 342, Criminal Procedure 
Code oould not be condoned. In Tilak 
Gope v. Bhaya Ram (1) Mr. Justice Buck- 
nill held that an omission to examine the 
acoused after the oase for the proseoution 
has been closed or rather after all the wit¬ 
nesses for the prosecution have been 
examined is a fatal defeot and cannot be 
oured by trying to bring into operation the 
provisions of seotion 537 of the Criminal 
Prooedure Code. Recently in I.L.R 46 
Mad. 449 a Full Benoh of the Madras 
High Court has laid down that the provi¬ 
sion in the latter part of seotion 342 (1) of 
the Criminal Prooedure Code direoting the 


(1) (1991) 88 Gr. L.J. 690-68 1.0. 870. 
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Court to question the aooused generally on 
the oase is mandatory and not merely discre¬ 
tionary, and that failure to comply with 
the terms of the section is an illegality 
vitiating a trial and not a mere irregularity 
which can in a proper case, be oured under 
seotion 537 of the Code. In I. L. B. 
4 Lahore 61 the faots were no doubt 
slightly different, but it was nowhere 
laid down by the learned Judge that 
under seotion 342 of the Criminal Proce¬ 
dure Code it wa3 not obligatory on 
the Magistrate to examine the accused 
after all the witnesses for the prosecution 
had been examined. In that case the 
statement of the accused was recorded by 
the Magistrate before the charge was 
framed but after all the witnesses for the 
proseoution had been examined and 
cross-examined at considerable length. 
After the framing of the obarge most of 
the proseoution witnesses were recalled 
for further cross-examination under seo¬ 
tion 256, Criminal Procedure Code. At the 
termination of this cross examination the 
Magistrate proceeded to reoord the defence 
evidence without questioning the aooused 
again. It was hold that the provisions of 
section 342 of the Criminal Procedure 
Code had been substantially complied with 
and that even if they were not, the irregu¬ 
larity was such as could be oured under 
seotion 537, Criminal Procedure Code. It 
is obvious that this oase fully supports the 
contention that the provisions of section 
342, Criminal Procedure Code are manda¬ 
tory and that if there has been a substan¬ 
tial compliance with those provisions, the 
trial is not vitiated. Mr. Dalip Singh has 
drawn my attention to a oase reported as 
I.L.R. 45 All. 124, and has contended that 
a contrary view as to the soope of this 
section was taken in that oase. That case, 
however, is dearly distinguishable and can¬ 
not be aooepted as an authority in support 
of the contention put forward by the 
learned Counsel for the Crown. In that 
oase the witnesses for the proseoution were 
examined in chief up to a certain date, and 
on that date the aooused were questioned 
generally on the oase by the trying Magis¬ 
trate under the provisions of seotion 342 
before they were called on for their defence. 
After that the witnesses for the proseou¬ 
tion were oross-examined and one witness 
a head constable was examined for the 
first time for the proseoution. The 
evidenoe whioh he gave was only to 
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ibe effeofc that he had arrested the aeoased. 
•Objeotion was taken that in examining 
the head constable after the statements 
of the accused had been taken, the trying 
Magistrate had acted in contravention 
of the provisions of section 342, Criminal 
Procedure Code and that the trial was 
consequently vitiated. The learned Judge 
held that the evidence given by the cons* 
table was not very material and that the 
accused had not in any way been prejudiced 
by the failure of the Magistrate to examine 
them in accordance with the provisions of 
section 342 of the Criminal Prooedure 
Code. In the present oase a large number 
of witnesses whose evidenoe was very 
material for the prosecution were examined 
after the statements of the aocused had 
been reoorded, and no opportunity was 
given to the latter before they entered 
npon their defenoe to explain away the 
oiroumstanoes to which the witnesses had 
subsequently deposed. In my opinion a 
vital rule of procedure wa9 contravened, 
and the result of this contravention is that 
the entire proceedings are vitiated. 

The next question for oonaideracioa is 
whether the oase should be soot back to 
the lower Court for a retrial. This neces¬ 
sitates a consideration also of the question 
as to whether the trial is or is not open to 
objeofcion on the ground of multifarious¬ 
ness. Lala Badri Das oontends that on the 
facts alleged by the prosecution the aoous- 
ed were guilty of distiuot offences and that 
under seotiou 233 of the Criminal Prooe¬ 
dure Code they ought to have been sepa¬ 
rately tried for each of those offenoes. He 
further argues that though it might possi¬ 
bly be said that the offences alleged to 
have been committed by tho aocused were 
of the same kind, they were not committed 
in one series of acts so connected together 
as to form the same transaction within the 
meaning of seotions 235 and 239, Criminal 
Procedure Code. His argument, in brief, 
is that a large number of persons, more 
than 50 in number, are alleged to have 
been defrauded in consequence of certain 
inducements hold out by different 
aocused to different portions at differ¬ 
ent times, that eaoh of these inducements 

was an offence oomplete in itself and not 

merely one of several offenoes so connected 
together as to form the same transaction, 
and that, therefore, the joint trial of aU 
the aeoased was illegal. H* relies mainly 

lhx of this contention on the cup 


of Ohoragudi Venkatadri v. Emperor (2) 
where the expression “ same transaction ” 
in section 235, Criminal Procedure Code, 
has been fully discussed, Mr. Dalip Singh, 
on the other hand, argues that the acts 
complained of were so connected together 
by community of criminal intent and 
continuity of aotion and purpose as to 
constitute one transaction, and that the 
accused could, therefore, legally be oharged 
with and tried at one trial for every offence 
committed in such series of aots. After 
carefully considering the arguments of the 
learned Counsel on both sides I am of 
opinion that the rule laid down in I.L.R. 
33 Mad. 502 i9 the correct rale and should 
be followed. The faots in that case were 
very similar to those of the present case. 
A Provident Company was constituted 
which was found in fact to be a bogus 
concern, its object from its very inoeption 
being to defraud the public and to swindle 
the unwary and ignorant. The accused, 
who were the Directors of the Provident 
Fund, were oharged with having falsified 
certain accounts and with having oheated 
speoifio persons on different dates. They 
were jointly tried and oonvioted. In 
appeal seotion 235, Criminal Prooedure 
Code was relied on by the Public Prose¬ 
cutor, and it was contended that the 
several offences oould be tried at one trial, 
inasmuch a3 they were committed in one 
series of aot so connected together as to 
form the same transaction. This contention 




auLupuau uy learned judges 
constituting the Bench, and it was laid 
down that though community of purpose 
or desigo and continuity of aotion were es¬ 
sential elements in determining whether or 
not the number of aots were so connected . 
together as to form part of the same trans¬ 
action, yet to constitute community of 
purpose the mere existence of some general 
purpose or design was not sufficient. Ib 
was observed by Abdur Rahim, J„ that 
the purpose in view must bo something 
particular and definite suoh as where a 
man with the object of misappropriating 
a particular sum of money or of cheating 
„ a Pabular individual of a certain 
ii * m °unt falsifies books of account or 
forges a number of documents.” It was 
further laid down in this oase that there 
was no continuity of aotion where eaoh 

(a)~U9lO) 83 Mad. CM-U91Q) M.W.N. 66- 
i H.L,T. aaa-ao w -6 i.o. w 
I Or. L.J. 968. 
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act was a completed act in itself and the 
original design accomplished so far as that 
act was concerned. In the present case, 
as in the Madras case, there is no definite 
allegation as to how the offences were 
connected together by community of 
oriminal intent, nor can it be said that 
there was any continuity of aotion between 
one act of fraud and another. Each act 
of inducement held out by the accused was 
a completed act in itself, and the original 
design to defraud was accomplished as 
soon as the particular person defrauded had 
paid the money demanded of him and had 
agreed to emigrate to France as the result 
of the inducements held out to him. 
The Bombay decisions, I.L.R. 15 Bom. 
491; 27 Bom. 135; 29 Bom. 449 and 
30 Bom. 49 on which reliance has been 
placed do not lay down any rule to 
the contrary, and have been fully consi¬ 
dered by the learned Judges in the case 
reported as I. L. R. 33 Mad 502. In my 
opinion the trial was illegal on the ground 
of misjoinder of oharges, and no useful 
purpose will be served by sending the case 
baok to the lower Court for a retrial. 

I aooept both the appeals, set aside the 
oonviotions and sentences and acquit the 
aooused. 

Appeals allowed. 
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Abdul Raoof and Aboul Qadir, jj. 

Ragho and Mallo — Defendant-Appel¬ 
lants 

v. 

Dwarka Das, ( Plaintiff) and Gopal 
Singh and others —Defendants-Respond- 
ents. 


First Appeal No. 3538 of 1916, deoided 
on 31st May, 1922, against the decree of 
the Senior Subordinate Judge, Kauga at 
Dharmsala, dated 29th September, 1919. 

(a) Transfer of Properly Act, 8. 41—Inquiry 
and good faith are necessary to pass title. 

A transfer of immoveable property by an osten- 
dlble owner does not pass title where the transferee 
does not make inquiry and has not aoted in good 
laitb. 

(b) Civ. Pro. Code, 0. 34, r. 8-Redemption 
by an unauthorised person. 

Redemption ol a mortgage by an unauthorised 
person does not validly disoharge the mortgage. 
[P. 740, 0. 1.] 


<o) Mesnt profits—Limitation. 

Mesne profits oan be olaimed only against the 
person who is in aoluel possession and limitation 
for its reoovery is three years from the date when 
the oause of aotion for its reoovery arises. [P. 740, 

C. a.] 

Sheu Narain —for Appellants. 

Sohan Lai, N. C. Mehra, for Dwarka 
Das and Moti Sugar for Raghhir Singh 
and Tekchand for Gopal Singh — for 
Respondents. 


Judgment:—This was a suit for posses¬ 
sion as a mortgageo of 1223 Kanals, 
2 Marlas of land being Jfch share ol 9784 
Kanals, 17 Marlas, situated in Mauza 
Thakardwara, Tahsil Nurpur in the District 
of Kangra. The plaintiff is the Mahant of 
the shrine known as the Datarpur 3hrine. 
The facts are somewhat complicated, but 
the issue for decision is a very simple one. 
The following facts will disclose the nature 
of the dispute and the position of the 
parties to the suit .— 

The 9784 Kanals, 17 Marlas above 
mentioned were owned by a number of.oo- 
sharers. One-fourth of this, that is, 2446 
Kanals, 4 Marlas, belonged to one Luohh- 
man. Luobhman was succeeded by his three 


sons, Ragbo, Hirde and Malbar. Half of this 
3 aid one-fourth was mortgaged to one Ram 
Dass for Rs. 900. This mortgage was 
redeemable in 1888. The other half of the 
said ith was under mortgage with Punjab 
Singh. This latter mortgage was redeem¬ 
able in 1895. On tbo 5th May. 1888, 
Mussammat Mehtabo. as the mother and 
guardian of the three sons ol Luobhman, 
mortgaged the entire ith share to Mahant 
Hari Das for Rs. 2,340 for a term of 
20 years. The previous mortgage in favour 
of Ram Das was ripe for redemption and 
was redeemed by Hari Das who took pos¬ 
session of the land redeemed, namely, l/8th 

share. The previous mortgage in favour 
of Punjab Singh, however, could not be 
redeemed and possession of the land, mort¬ 
gaged, could not be delivered Jo Mahant 
Hari Das. On the 6th May, 1888, another 
land measuring 14 Ghamaons ana 
12 Marlas was mortgaged to Mahant Han 
Das in substitution for the mortgaged land 
n possession of Punjab Singh. A oondi- 
ion was entered in the mortgage-deed that 
he mortgagors would redeem Punjab 
Singh's mortgage and would deliver posses- 
lion to the Mahant over the l/8th share- 
*nd take baok the 14— Ghamaons and 
L2 marlas. In 1895 Mahant Hari Das diedu 
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One Dhiraj Dag, chela of tbe Mahant suc¬ 
ceeded to the gaddi and mntation in respeot 
of all properties held by Mahant Hari Das 
was effected in his favour. Bharat Dag 
another chela of the Mahant instituted a 
suit for the recovery of the gaddi against 
Dhiraj Dis and obtained a decree. 
Iu April. 1897, possession was taken by 
Bharat Das in execution of this decree. 


Defendants No3. 1 and 2 are the representa¬ 
tives of the original owner, Lichhman. 
They in 1899 redeemed the land mortgaged 
with Punjab Singh and mortgaged it to ooe 
Atma Singh. They did not fulfil the con¬ 
dition entered in the document dated tbe 
6th May, 1883, for they did not hand over 
the land to the Mahant. On the 24th 
February, 1902, Bharat Das, the then 
Mahant in possession of the properties 
attaohed to the shrine, assigned the 
mortgagee rights in the entire ith 

share to ooo Kharku whose son 

Gopal Singh is the defendant No. 3 in 
thi3 suit. Oa tbe 8th December, 1902, 
Kharku brought a suit for possessiou of 
the £;h share mortgaged to Atma Siogh 
and impleaded the representatives o! the 
original mortgagor Lachhman. Atma Singh 
and Bharat Das as defendants. Tbi3 suit 
was deoresd and Kharku obtained posses¬ 
sion iu execution of his decree. Thus 
Kharku obtained possession over the entire 
ith share as mortgagee. Oa the 26th 
August, 1901, tbe present plaintiff Dtvarka 
Das brought a suit against Bharat Das for 
a declaration that he was the real Mahant 
being the senior chela and having been 
nominated by Mahant Hari Das ag his 
auooessor to the gaddi. On the 2nd 
November, 1901, to the declaratory relief 
already olaimed in the plaint, a further 
relief was added to the effeot that the 
plaintiff should be installed on the gaddi 
as the Mahant. Later on a further amend¬ 
ment of the plaint was effeoted and a relief 
for possession of the properties attaohed to 
the gaddi was added. For the first time 
then a list of the properties olaimed wag 
appended to the plaint and this list inolnd- 
ad also the property now in dispute. The 
assignment in favour of Kharku had 
already been effeoted on the 24th 
1S JJ 2 ’ * 3 . mantioned above. In 
S S 88 d S? Bharat Daa - Dhiraj Das 
irdar ir Da9 ’ fch ® * wo other Chelas 

of ifaftanf Hari Das, were impleaded as 

mr 0 ^ d9D rrK bat ., Kharka was not made a 
party. The suit was decreed by the first 


Court on the 29th July, 1903. and the 
decree was upheld by the Chief Court. 
In execution of this decree possession 
was taken by Drcarki Das, the present 
plaintiff, oa the 27th November, 1903. 
The proceedingg relating to the delivery of 
possession over the mortgaged lands in 
dispute are printed at pages 26-30 of the 
uaper book *B). The report o i the Girda- 
tuar relating to the delivery >• of possession 
is translated and printed at page 29 of the 
paper book ‘B’ and is to this effect:— 

“ In compliaD03 with th9 C-'Hiri's ord*r I came 
to the spot day, tbe 27 1 h November, 1903 , and 
PU* Maya Da?, the general a^ent o! Mihant 
Dtvark* Das, id possession of the land, mentioned 
io the warrant, together with the aiandinp orop, 
io the presence of the lambardars and tbe Zemin- 
dirs, by beat of a drum. Tbe report along with 
the papers i?, therefore, submitted. Ths area of 
tbe laud situate io mart** Th\k'irduar<x % entered 
at Khutauni Nus. 91 to 363 iq tbe Jamabzndi 
papers for 1900-01, is shown to be 9,784 kanah 
and 17 ynirlas, while in the warrant it is entered 
as 9.691 banal* and 17 marlis. It has be*»o entered 
io the warrant as 9.GS4 frauifs and 17 marlas by 
minake.” 

This report is signed by a number of 
persona as lambardars including Kharku, 
the assignee of Bharat Das. Ac page 30 
is to be found the dakhlnama executed by 
the decree-holder Dwarka Das, acknow¬ 
ledging the receipt of possession over the 
mortgaged lands of Alauzx Tbakarawara. 
During the pendenoy of the above suit 
shortly before the decree was passed 
in favour of Dvvarka Das defendants 
Nos. I and 2 mortgaged half of the 
entire Jth share to one Gangi for Rs. 4,140 
laying down the following oondition in 
paragraph 5 of the mortgage-deed, namely, 
that Gangi mortgagee was to remain in 
possession of 111 Kanals , 12 Afar/as 
(14 Ghumdons 12 Marlas) until he was able 
to get possession after redemption over the 
Jth share mortgaged to him. Raghbir 
Singh, defendant No, 5 in the suit, is the 
son of Gangi. He redeemed the entire 
i share whiob was in possession of Kharku, 
kept 4 of this Jsh himself and handed 
over half of the ith to defendants 
Nos. 1 and 2, He also handed back the- 
111 Kanals , 12 Marlas . Tbe present suit 
was instituted on the 17th July, 1915, for 
the reoovery of possession over J of the 
1/11th share originally mortgaged by 
Lachhman together with mesne profits on 
the allegation that in collusion with Bharat- 
Das, defendants Nos, 1-5, had taken posses- 
Bion of 1223 Kanals , 2 Marlas of l^d, 

< 
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namely, the £th share of the land owned 
by defendants Nos. 1 and 2. The main 
contention put forward on behalf of the 
plaintiff is contained in paragraph (1) (/) of 
the plaint which runs thus :— 

' Bharat Das, defendant No. 4, was not compe¬ 
tent to sell tho mortgagee right in respect of the 
land in dispute, during the pondency of the case 
Ct after the passing of the decree referred to in 
olauso (6) nor was defenaaut No. 3 empowered to 
purchase the said mortgagee rights from Bharat 
Das, defendant No. 4, nor yet was defendant 
No. 5. as a mortgagee, oompetent to take posses¬ 
sion of the eaid land. Moreover, defendants 
Nos. 1-3 were uot in any way oompetent to give 
possession of tho eaid land. The plaintiff i. not 
in any case, bound by any aot or the alienation on 
behalf of the defendants. The plaintiff, as a 
mortgagee, is entitled to taka possession of 1-293 
kanals and 2 marlas of the land of the share of 
defendants Nos. 1-3 entered in olause (a).” 

The suit was contested by defendants 
Nos. 3 and 5 mainly. Defendant No. 3 
mainly based his defence on the assign¬ 
ment of the mortgagee rights by Mahant 
Bharat Das in favour of his father 
Kharku, defendant No. 5 setup the mort¬ 
gage in favour of his father Gangi by 
defendants Nos. 1 and 2 and pleaded that 
he had redeemed the previous mortgage. 
Defendant No. 1 appeared but put forward 
a half hearted defenoe. He denied his 
liability for mesne profits. The faots 
stated above are praotically admitted bv 
the parties. The main question whioh 
arose for decision on the above facts was 
whether tho assignment of the mortgage 
rights by Bharat Das in favour of Kharku 
was validly made and whether the mort¬ 
gage of the 5th May, 1888, in favour of 
tho Dalapur shrine bad been validly dis¬ 
charged and tho plaintiff was entitled to 
olaim possession as a mortgagee. The 
learned Senior Subordinate Judge has held 
that the assignment in favour of Kharku 
was made during the pendenoy of the suit of 
the present plaintiff against Bharat Das the 
assignor, and that, therefore, the assignee 
was bound by the deoree passed in that suit. 
It also held that Kharku had notioe of the 
defective title of BhirafcDas and of the 
legal rights of Dwarka Da c s. the plaintiff, 
and that, therefore, the assignment of the 
mortgagee rights by Bbaras Das in his 
favour was invalid and not binding on the 
jlaintiff. The learned Senior Subordinate 
Judge has further held that defendant 
No. 5 or hia father Gangi, when redeeming 
the mortgage of 1888 by payment to 
Kharku, was aware of the latter's defective 


title and must have known that the pay¬ 
ment should have been made to the right¬ 
ful manager of the shrine, viz. the plaintiff, 
and that therefore, there was no valid 
disoharge of the mortgage of 1888. On the 
above findings the Court granted a deoree 
for possession over 1223 Kanals, 2 Marlas 
in equal shares against defendants Nos. 1, 
2 and 5. On the question of mesne profits 
the Court held on the evidenoe that 
Rs. 400 per annum would be a fair estimate 
and granted a decree for the amount of 
Rs. 2,200 for a period of 5$ years, direct¬ 
ing the amount to be paid in equal shares 
by defendants Nos 1 and 2 on tho one 
band and defendant No. 5 on the other, 
Mr. Soban Lai for the plaintiff respondent, 
has however, admitted that the olaim for 
mesne prefits beyond three years could 
not be sustained as it would be barred by 
time. 

Three appeal have been preferred against 
the decision of the lower Court. First 
Appeal No. 3538 of 1916 is on behalf of 
Ragho and Mallo who are represented by 
Pandit Sheo Narain. First Appeal No. 408 
of 1917 is on behalf of Raghbir Singh, 
defendant No. 5, who is represented by 
Rai Sahib Lula Moti Sagar. First Appeal 
No. 112 of 1917 is on behalf of Gooal 
Singh, son of Kharku, in whioh Mr. Tek 
Ghaod has appeared for the appellant. 

The main argument has been addressed 
to us by Mr. Moti Sagar in First Appeal 
No. 408 of 1917. He has contended that 
the rule of lis pendens oannot be applied to 
the transfer in favour of Kharku, as the 
plaint as originally presented did not 
contain a claim for possession of the land 
in dispute and that the deoision in Kharku’S 
favour was made on the 24th February, 
1902, long before the plaint was amended 
on the 15th May, 1902, so as to inolude a 
relief for possession of the land. Oq the 
evidenoe, however, it ie quite oloar that 
Kharku must have been aware of the 
institution of the suit by Dwarka Das 
against Bharat Das. Toe suit must ba 
taken to have been instituted on the data 
on whioh the plaint was first presented. 
Leaving aside the question of lis pendens 
the transfer in favour of Kharku must ba 
held to ba bad in view of another rule o£ 
equity. That rule is thus stated in sec¬ 
tion 41 of the Transfer of Property Act IV 
of 1882 :— 

“ Where, with the oonsenb espresa or. 
implied, of the persons interested in 
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immoveable property, a person is the 
ostensible owner of Boob property and 
transfers the same for consideration the 
transfer shall not be voidable on the ground 
that the transferor was not authorised to 
make it: provided that the transferee, 
after taking reasonable care to ascertain 
that the transferor had power to make the 
transfer, has acted in good faith.” 

Now, in this case there is not a tittle of 
evidence to show that Kbarku had made 
any attempt to ascertain whether Bharat 
Das had the power to make the transfer. 
On the other hand, there is evidence on 
this record to show that he had notice of 
Dwarka Das’s suit and of his rights as the 
rightful Mahant. The record of Oivil Suit 
No. 80 of 1902, and the remarks of the 
learned Judges in their judgment exhibit¬ 
ed as p. 7 on this record show that Kharku 
had express notioe of the suit between the 
plaintiff and Bharat Das. He, therefore, 
oannot be said to have aoted in good faith. 
The transfer in his favour, therefore must 
be b aid not to be binding od the plaintiff. 
The same rule of equity applies to the oase 
of defendant No. 5. As found by the 
lower Court the sum of Ks. 2,340 was 
paid to Kharku by Hari Singh D. W. 3, 
the agent of defendant No. 5. He and 
defendant No. 5 are residents of Dasuya 
Tahsil on the HoBhiarpur Distriot. The 
mortgage-deed in favour of Gangi referred 
to tho mortgage of 6th May, 1888. This 
ought to have put Gangi on his guard and 
he ought to have made more necessary 
enquiries contemplated by seotion 41 of the 
Transfer of Property Act. The redemption 
of the mortgage of 1888 from Kharku, 
therefore, oannot be said to have been 
made in good faith. No valid discharge of 
the mortgage of 1818 in favour of the ehrine 
oan be held to have taken place. Mr. Moti 
Sagar has strenuously oontended that the 
suit of the plaintiffs must be dismissed as 
the claim is confined only to a portion of 
the mortgaged property, i.e., half of the one- 
fourth share. It was the plaintiffs’ look¬ 
out to claim as much of the mortgaged 
property as he liked. If he oonsiders only 
half of the mortgaged property to be a 
sufficient security for his money, it is not 
the business of this Court to hold that he 
ought to have claimed possession over the 
mtire mortgaged property. Mr. Moti 
Sagar has been enabled to oite any rule of 
law m support of his contention. We Bee 
no foroe in the pleas urged on behalf of 


Raghbir Singh. His appeal, therefore, I 
must fail except in one respect, namely, I- 
that the claim of mesne profits would he 
oonfined to three year9 ODly. 

In First Appeal No. 3538 of 1916 Pandit 
Sbeo Narain, the learned Counsel for Ragho 
and Mallo appellants, has contended that 
the suit being for the recovery of the ith 
share in the possession of defendant No. 5 
a deoree for possession and mesne profits 
has wrongly been passed against the 
appellants and that the dsoree should have 
been against defendant No. 5 above. A 
careful examination of the plaint bears out 
the contention of the learned Counsel. In 
paragraph (1) (c) of the plaint the plaintiffs 
state that defendant No. 5 is in possession 
of the land in dispute as mortgagee. 
Mr. Moti Sagar, the learned Vakil for 
defendant No. 5, has frankly admitted that 
his client is in possession of the Jtb share 


which bad been redeemed from Punjab 
Singh and was subsequently mortgaged to 
his clients. In our opinion the decree for 
possession and mesne profits passed 
jointly against defendants Nos. 1 and 2 
and defoudant No. 5 oannot b9 maintained. 

In First Appeal No. 172 of 1917 filed on 
behalf of Gopal Singh, defendant No. 3 
Mr. Tek Chand has oontended that inas¬ 
much as the suit was not defended by his 
client a deoree for costs should not have 
been passed against him. Gopal Singh’s 
father Kbarku was the main cause of this 
diapute, and it is not quite oorreot to say 
that the suit was not defended by him. A 
reference to the written statement filed by 
him clearly shows that he dii defend the 
suit and it cannot be said that he was 
wrongly impleaded as a defendant. We 
see no ground for interfering witb tho order 
of oosts made against him by the Court 
below. 

The result is that the appeal of Raghbir 
SiDgh, defendant No. 5, is dismissed except 
in so far that the decree for mesne 
profits is reduoad to Rs. 1.200 only ; that 
the appeal of defendants Ragbu and Malhu 
is so far allowed that tho deoree for pos¬ 
session and mesne profits as against them 
19 Bet aside and a deoree is made for the 
possession of the entiro Jth share together 
with mesne profits against defendant No. 5 
ahove and the appeal of defendant No. 3 is 
dismissed with oosts. Having regard to 
the speoial features of the oase we leave 
the order of the lower Court as to costs- 
undisturbed. Decrees varied. 
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Martinrau, j. 

Gulab Singh and Mukand Singh— Ap¬ 
pellants. 

v. 

The Crown —Respondent. 

Criminal Appeal No. 393 of 1924. decid¬ 
ed on 23th July, 1924, against the order of 
the Sessions Judge, Ferozepore, dated the 
16th April, 1924. 

Penal Code, S■ 300, 1st exception—Mere re- 
monstration with the accused's father for diverting 
the course of old water channel is not a grave and 
sudden provocation• 

Where the deceased remoostrated with the 
aooueed’s father for diverting the course of the old 
water channel which led to a quarrel, and then the 
aocused oamo to support hig father and assaulted 
the deceased. 

Held there was no grave and sudden provocation. 
[P 743, 0. 5 ] 

Nand Lai —for the Appellants. 

Des Raj Saiohney for Government Advo¬ 
cate —for Respondent. 

Martineau, J : -The appellants Gulab 
Singh and Mukand Singh have been con¬ 
victed, the former under section 326,1 P.C., 
and the latter under section 325, of causing 
grievous hurt to Lai Singh, who was half- 
brother of Gulab Singh’s father Hari Singh 
and of Mukand Singh’s father Narain 
Singh, and have been sentenced to five 
years’ imprisonment and two years’ 
imprisonment respectively. It is not 
denied that on the 1st September last Lai 
Singh had a quarrel with bis half-brother 
Hari Sigh and Narain Singh about an old 
water-course which those two men were 
olearing, and that he reoeived a blow on 
the head with a sharp weapon (a “ chhavi" 
according to the prosecution witnesses and 
a ‘ kahi ’ according to the defence witness¬ 
es) and a blow on the left foot with a 
stick. Both injuries were grievous. The 
fifth metatarsal bone of the foot was 
fraotured, and the head injury resulted in 
Lai SiDgh’s death 12 days later. 

According to the prosecution Gulab 
Singh and Mukand Singh came up, when 
the quarrel began and Gulab Singh struck 
Lai Singh on the head and Mukand Singh 
struok him on the foot, while according to 
the defence witnesses one Mangalia, a 
" Siri ” of Hari Singh dealt the blow on the 
head, and Hari Singh dealt the other blow 
and Gulab was not present at all. 

Lai Singh's brother Sundar Singh, whose 
presence on the spot at the time of the 


occurrence is admitted, says that Gulab 
Singh struck Lai SiDgh with a chhavi on 
the head, and that Mukand struck him 
with a dang on the foot, and this accords 
with the report that he made at the thana 
at 8-30 p. m. on the 1st September, except 
that in the report he said that the weapon 
that Gulab Singh had was a gandasi. The 
statements of Sbahra, Nand and Sardari 
who were engaged in digging a water-course 
for Lai Singh, not far from the plaoe 
where the latter was assaulted, also sup¬ 
port the proseoution, though these witnesses 
have to some extent resiled from the 
statements they made before the commit¬ 
ting Magistrate. Sbahra at first said that 
although Gnlab Singh and Mukand Singh 
were present he saw no weapons in their 
hands, but after he had been referred to his 
statement before the committing Magistrate 
he admitted that Mukand Singh struck Lai 
Singh with a dang in his presence and that 
Gulab Singh also was in the fight, He 
said he did not see who inflioted the blow 
on Lai Singh’s head, but in his statement 
before the Magistrate whioh was transferred 
to the reoord of the Sessioos Court, he had 
said that Gulab Singh had a gandasi and 
Mukand Singh a dang and that he was 
present, when the acoused struck Lai 
Singh, who was hit on the head with the 
gandasi and on the foot with the dang. 
Nand says that Mukand Singh struok Lai 
Singh with a dang and that Gulab Singh 
also was in the fight. He says that there 
was a chhavi in Hari Singh’s hand, but 
that he did not see any one using it, as 
Lai Singh bad been struck on the head 
before he came up to the spot, but he 
admits that before the Magistrate he stated 
that Gulab Singh had a chhavi in his hand 
and had struck Lai Singh on the head 
with it, though he seeks to explain away 
that statement by saying that ho made it 
at the bidding of Sundar Singh. Sardari 
says that when he reaohed the spot the 
fight was over and a chhavi was lying on 
the ground. He too admits that ho stated 
before the Magistrate that Gulab Singh 
struok Lai Singh on the head with a chhavi 
and that Mukand Singh struck him on the 
foot. His explauatioo of having made that 
statement, whioh contradicts the state¬ 
ment now made is similar to that given 
by Nand. 

In addition to the evidenoe of the wit¬ 
nesses above mentioned there is the state¬ 
ment of the deoeased Lai Singh, recorded 
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by a Magistrate on the 9th September in 
which he said that at the instigation of 
Hari Singh, Galab Singh struck him with 
a chhavi on the bead and Mukand Singh 
struok him with a dang on the foot. 
Counsel for the appellants lay some stress 
on the faot of a correction having been 
made in a sentence near the end of Lai 
Singh’s statement. It appears that in 
that sentence Lai Singh bad at first said 
that when Hari SiDgh and others were 
beating him his brother Snndar Singh came 
up od bearing the noise, but when the 
statement was read over to him be bad the 
name Hari Singh altered to Gulab Singh. 
It seems cloar, however, that the original 
mention of the name Hari Singh in that 
sentence was a mistake, beoauso in the 
earlier part of the statement Lai Singh bad 
said quite clearly that bis assailants were 
Gulab Singh and Mukand SiDgh. 

The defence witnesses who depose that 
Lai Singh’s assailants were MaDgalia and 
Hari Singh are Mabindar Singh, Badan 
Singh, Sajjan Singh, and Hira SiDgh. The 
learned Sessions Judge is wrong in saying 
that they are all connected in some way 
with Gulab Singh, as it is only the first of 
them who is shown to be a relation 
Gulab SiDgh. But their evidence does 
not appear to be entitled to muoh 
weight. They say that they told the Sub- 
Inspector that Mangaliya and Hari Singh 
were the guilty persons, and not Gulab 
SiDgh and Mukand Singh, and that the 
Sub-Inspeotor would Dot listen to them. 
I am not prepared to believe this and the 
Sub-Inspeotor has himself deposed that no 
compliant was made to him by the village 
people that Gniab Singh and Mukand Singh 
bad been falsoly aooused. It is also to be 
observed that the aopellants themselves 
did not state that Lai Singh had been 
assaulted by Mangalya and Hari Singh, and 
that this was stated only by the witnesses 
whom they produced. Gulab Singh's 
defence was an alibi. Mukand SiDgh says 
that he, his father, bis unole Hari Singh, 
and 3 Siris, named Kishna, Bakar and 
Mangalya were making a water-course; that 
Sundar Singh. Lai Singh and their four Siris 
Nand, Shabra, Sajjan and Sardari came and 
told them to desist and began to demolish 
the water-oourse; and that there was a 
\ struggle between the 12 men ; and that he 
does not know who bit Lai Singh. , That 
\yeraion is entirely inconsistent with the 
story told by the defence witnesses. 


There appears to be no doubt that Lai 
Singh was struck by the appellants, as be 
himself said in his statement of the 9th 
September, aod as basbeenstated by Sundar 
SiDgh whose evidence receives support 
from the statements of Shahra, Nand and 
Sardari and notwithstanding that these 
witnesses have tried to retract a part of 
what they said before the committing 
Magistrate. It is not explained why, if 
Lai Singh's assailants bad been Mangaliya 
and Hari Singh, Sundar Singh should have 
wanted to screen them and should have 
falsely accused Gulab Singh and Mukand 
Singh. 

I uphold the convictions of the appellants. 
It remains to consider the sentences. The 
learned Sessions Judge says in his judg¬ 
ment in his description of the oocnrrence 
that Lai Singh was assaulted on his pro¬ 
ceeding to demolish the work that Hari 
SiDgh and Narain Singh bad been doing. 
If this had been the oase it might have 
been pleaded that the appellants aoted 
under provooatioD, but I see nothing to 
support the learned Judge’s view on this 
point except the statements of two of the 
defence witnesses, Sajjan SiDgh and Hira 
Singh whom he has himself disbelieved. I 
do not find in the evidence for the proseou- 
tion any mention of Lai Singh having 
demolished the work done by Hari Singh 
and Narain Singh. What that evidenoe 
shows is that Lai Singh remonstrated with 
Hari Singh and Narain Singh for diverting 
the coarse of the old water-ohannel. That 
led to a quarrel, and then the appellants 
appear to have come np to support their 
fathers and assaulted Lai Singh. 

It cannot therefore be said that they 
aoted under provocation, and I do not 
think that the sentence passed on Gulab 
Singh is exoessive. The blow on Lai 
Singh's head must have been a heavy one, 
for it bad out through the skull and bad 
also cut the membranes of the brain to a 
depth of about sd inoh and a half. But in 
the oase of Mukand Singh it has to be 
taken into consideration that he is only 18 
years of age and that tho blow that he 
gavo Lai Singh with his stiok was struok 
not on the head or other dangerous part, 
but on the foot and that, although it oaused 
fraoture of a bone of the foot, the oon- 
sequenoes would probably not have been 
very serious. 

I dismiss the appeal so far as Gulab 
Singh is concerned and while maintaining 
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the conviction of Mukand Singh, I reduoe 
the sentence passed on him to one of six 
months’ rigorous imprisonment. 

Appeal partly accepted. 


VIR SINGH V. bhola singh (Soofct-Smith, A.C.J.) 1924 Lahore' 

Code, says " every allegation of faot in the 
plaint, if not denied specifically or by 
neoessary implication, or stated to be not 
admitted in the pleading of the defendant, 
shall be taken to be admitted ..... 
provided thattbe Court may in its discretion 
require any faot so admitted to be proved 
otherwise than by suoh admission." Now 
in the plaint it was alleged that the land 
was ancestral and the defendant in his 
pleadings dearly stated that he did not 
admit this allegation. The allegation, there¬ 
fore, could not be taken to be admitted and 
the plaintiff was bound to prove it. It is, 
however, contended on behalf of the res¬ 
pondent tbit the defendant's mukhtar 
prior to the framing of the issues did 
admit that the land was anoestral. Now 
in the first place the vernaoular record of 
his statement might according to the 
appellant’s counsel be read as "zamin jaddi 
nahin.” The plaintiffs counsel reads it as 
" zamin jaddi the." Considering that the 
defendant in his written pleas stated that 
he did not admit that the land was ances¬ 
tral. I think the Court was perfectly 
justified in framing an issue on the point 
beoause in accordance with the proviso to 
rule 5 the Court may require any fact so 
admitted to be proved otherwise than by 
suoh admission. The name of the mukhtar 
who is said to have made this admission is 
not given on the reoord and there is no 
power-of-attorney on the reoord of the trial 
Court appointing any one as a mukhtar of 
the vendee defendant. In my opinion this 
at least is open to doubt whether the so 
called mukhtar of the defendants made the 
alleged admission. But even if he did the 
Court was right to put the matter in issue. 
Evidence was produced upon it and the 
trial Court gave a considered finding there¬ 
on. Under all the ciroumstanoes of the 

case I consider the vendee was entitled to 
raise the point in his grounds of appea! m 
the lower appellate Court and the District 
Judge was wrong in refusing to decide the, 

P I therefore aocept the appeal and under 
Order 41. rule 23. C. P. Code, remuod 
the case to the lower appellate Court fo- 
redooision of the appeal. Stamp in this 
Court will bo refunded aud other costs 
will be costs in the case. 

Appeal allotoed. 


1924 Lahore 744. 

Soott-Smith. A.C.J. 

Vir Singh —(Defendant)-Appellant. 

v. 

Bhola Singh and others, —(Plaintiffs)- 
Respondents. 

Civil Appeal No. 513 of 1924, decided 
on 26bh June, 1924. against the deoree of 
the Distriot Judge, Ferozepore, dated the 
23rd November, 1923. 

Civ. Pro. Code. O. 8, r. 5—Fact admitted by 
defendant’s Muktear may be required to be proved 
by Court — Admission. 

A faot admitted by the defendant’s Muktear 
prior to the framing of tbe issues is not oonolusive, 
for tbe Court may require it to be proved other¬ 
wise. [P. 744. 0. 2.] 

Durga Das—lor the Appellant. 

27 and Lai —for the Respondents. 

Scott-Smith, A.C.J The plaintiff 
respondent sued for a declaration that an 
alienation of land effected by Sawan Singh 
for a consideration of Rs. 700 in favour of 
Vir Singh on the 2nd August, 1919. should 
not affect his reversionary rights. The 
first Court held that the land was ancestral 
and that the alienation was valid to the 
extent of Rs. 530 6 0 and passed a deoree 
in accordance therewith. The vendee 
filed an appeal in the Court of the Distriot 
Judge who refused to allow the question, 
whether the land was ancestral or not, to 
be raised. He said, “ The allegation in the 
plaint that it was ancestral was never 
speoifioally denied by the defendant who 
merely pleaded ignoranoe on the point. 
This, in my opinion, constitutes no suoh 
denial as would warrant the framing of an 
issue." Oq the merits ho dismissed the 
appoil. 

In second appeal it is oontented that the 
Distriot Judge was wroDg in not allowing 
the question of the ancestral nature of the 
land tosbe raised. In his written pleas the 
vendee 'said "I do not ^QW^etber the 
land is atioesttal. -I h6td\t that i, 

is ancest(al;j’ ; ,i °^S- r . rule 

aco . ./ Lo.y. 

-.- O 


END. 
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